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 OPSOMMING 

Hierdie navorsing ondersoek die gebruik van ‘n uittree annuiteit 

as ‘n boedelbeplanninginstrument. Die boedelbeplanningstrategie 

word in die vorm van 'n gevallestudie bespreek waar die trust 

inter vivos in ooreenstemming met 'n uittree annuiteit vergelyk 

word.  Die vraag wat beantwoord moet word is of ‘n uittree 

annuiteit as ‘n alternatief gebruik kan word om groei in ‘n 

persoonlike boedel te beperk vir boedelbelasting doeleindes. 

In konvensionele boedelbeplanning rig die oprigter 'n trust inter 

vivos op waarna bates aan die trust verkoop word om die bate uit 

die boedel te verwyder en sodoende verdere groei in sy 

persoonlike boedel te beperk.  Die enigste oorblywende bate in 

die boedel is die rentevrye lening welke steeds 'n bate is vir 

boedelbelastingdoeleindes. 

Trusts inter vivos het ook in die afgelope tyd in 

egskeidingsgedinge en in sake waar die Suid-Afrikaanse 

Inkomstediens betrokke is baie aandag geniet vanweë die 

misbruik en wanadministrasie van trusts.  

In die verlede is uittree annuiteite hoofsaaklik gebruik as deel van 

‘n kliënt se finansiële beplanning vir besparing van 

inkomstebelasting en om die kliënt se aftreefondse aan te vul.  

Die wetgewer het in die laaste twee jaar aansienlike veranderings 

aangebring aan die Wet op Egskeidings 70 van 1979, die Wet op 

Pensioenfondse 24 van 1956, Inkomstebelastingwet 58 van 1962 

asook die Boedelbelastingwet 45 van 1955, wat die wyse waarop 

boedelbeplanners na uittree annuiteite kyk heelwat verander het.   

Die navorsing ondersoek die administrasie, kostes, die impak wat 

egskeiding, insolvensie en valuta beheer op beide inter vivos 

trusts en uittree annuiteite het, asook die belastingimplikasies is 

op beide van hierdie instrumente. 
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Die slotsom is dat die uittree annuiteit wel met groot sukses as ‘n 

boedelbeplanningsinstrument gebruik kan word aangesien dit tot 

‘n besparing in eksekuteursfooie, boedelbelasting en 

kapitaalwinsbelasting lei.  Dit is egter ‘n instrument wat nie vir 

elke persoon wat ‘n boedelbelasting probleem het voorgestel kan 

word nie. 
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1 Introduction 

Benjamin Franklin is reputed to have said that there are only two certainties in 

life namely death and taxes.1

According to Davis,

  Many people save diligently towards retirement 

with the expectation of building sufficient reserves to enable them to retire 

comfortably and, after death, to provide sufficiently for their families. 

2 estate planning is about accumulation, preservation and 

distribution of assets.  The objectives are mainly to reduce the exposure to 

taxes, provide protection against creditors and to provide for family needs on 

retirement and death.3

Traditionally, estate planning revolved around reducing the value of an 

individual's estate through the use of a discretionary inter vivos trust, interest 

free loans and usufructs.

 

4  Developments in the estate planning arena such 

as the introduction of Capital Gains Tax,5 the unprecedented scrutiny of 

trusts,6 questions regarding interest free loans7

                                                      
1 Anon 2004 http://www.i-focus.co.za. 

 as well as the recent 

2 Davis DM, Beneke C and Jooste RD Estate Planning (LexisNexis Butterworths 
Durban) 1-3. 

3 Davis, Beneke and Jooste Estate Planning 1-4. 
4 Anon 2004 http://www.i-focus.co.za;  Olivier PA and Van den Berg GPJ Praktiese 

Boedelbeplanning (Juta Cape Town 1991) 185;  King R and Victor B Law and Estate 
Planning Easiguide (LexisNexis Butterworths Durban 2006/2007) 312-317. 

5 The Taxation Laws Amendment Act 5 of 2001 introduced Capital Gains Tax into the 
South African Law effective from 1 October 2001.  It was incorporated as part of the 
Income Tax Act 58 of 1962 (hereafter referred to as the Income Tax Act) and the 
provisions are found in the Eighth Schedule. 

6 Trusts are under scrutiny by creditors, disgruntled spouses as well as tax authorities.  
See in this regard Jordaan v Jordaan 2001 3 SA 288 (C) (hereafter the Jordaan 
decision);  Badenhorst v Badenhorst 2006 2 SA 363 (SCA) (hereafter the Badenhorst 
decision) and Land and Agricultural Development Bank of South Africa v Parker and 
Others 2005 2 SA 77 (SCA) (hereafter the Parker decision). 

7 Questions about interest free loans on trusts include the following;  should the right to 
use an interest free loan be taxed in the hands of the user as part of gross income, as 
delivered in the Supreme Court of Appeal ruled in CSARS v Brummeria Renaissance 
(Pty) Ltd 2007 SCA 99, or should an interest free loan be seen as a "gratuitous 
disposal of property"?  In CIR v Berold 1962 3 SA 748 (A), although the Court dealt 
with the provisions of s 7(3) of the Income Tax Act, the question still arises if the donor 
does not charge interest on the purchase price of an asset, and if he refrains from 
claiming that amount if that constitutes a continuing donation?  Currently there is no 
anti-avoidance rule in the Estate Duty Act 45 of 1955 that is the equivalent of s 103(1) 
of the Income Tax Act, and the question arising from this is:  Will the South African 
Revenue Services (hereafter referred to as SARS) consider adding such a s in order to 
bring the Estate Duty Act in line with the Income Tax Act? 

http://www.i-focus.co.za/�
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developments regarding short term usufructs,8

In this research a discretionary inter vivos trust, as an example of a 

conventional estate planning instrument, will be compared to a retirement 

annuity.

 compel estate planners to 

investigate less conventional methods. 

9

The main reason for researching this subject is because government initiated 

a number of changes to legislation governing retirement funds which relate to 

the taxation of death and retirement benefits.

  This research will aim to determine the extent to which a retirement 

annuity can be used as an estate planning tool and whether it can provide a 

viable alternative in accumulating wealth outside of the estate duty net. 

10  These changes include the 

abolishment of the retirement fund tax on build up,11 the rule that a member 

has to retire at age 69 that has fallen away,12 as well as the way it deals with 

retirement annuities upon divorce13 and emigration.14

To illustrate the possible use of retirement annuities as an estate planning 

tool, this research will be conducted using a case study.  The research will 

  The effect these 

changes have on estate planning will be discussed in this research. 

                                                      
8 Davis, Beneke and Jooste Estate Planning 12-7 explains the concept.  The first dying 

spouse bequeaths assets to an inter vivos trust and creates an usufruct in terms of the 
will in favour of the surviving spouse, the value which will qualify for a deduction in 
terms of s 4(q) of the Estate Duty Act 45 of 1955.  On the death of the second dying 
the usufruct does not cease but gets transferred to the children for instance for a 
limited period (normally one year).  The value of the usufruct will get valued not over 
the life expectancy (fifty years) of the ultimate heir (inter vivos trust) but over the lesser 
period (one year).  This has the effect of reducing estate duty payable considerably.  
This concept is also commonly referred to as the "one year wonder".  SARS is trying to 
close this loophole even though they withdrew the anti-avoidance provisions in the final 
Taxation Laws Amendment Bill 2009. 

9 Geach WD and Yeats J Trusts:  Law and Practice (Juta Wetton 2007) 168, 173-174.  
The reason for using an inter vivos trust as opposed to a company or close corporation 
is found in the fact that the shareholding in a company or the member's interest in a 
close corporation is still an asset in the owner's estate, whereas assets in the trust in 
terms of s 12 of the Trust Property Control Act 57 of 1988, are separate from the 
owner's personal estate.  As a result of this, these vehicles will not be focused on in 
this research, and the focus will rather be on an inter vivos trust. 

10 Cronje P "Taxation of Retirement Funds Benefits" 2008 The Financial Planner 5.  This 
will be discussed in full under par 4. 

11 Taxation Laws Amendment Act 3 of 2008 which came into effect on 22 July 2008.  See 
par 4.7.1.1 for a full discussion. 

12 Taxation Laws Amendment Act 3 of 2008. 
13 Revenue Laws Amendment Act 35 of 2007 amended s 37D of the Pension Funds Act 

24 of 1956 as well as the Second Schedule to the Income Tax Act and came into effect 
on 13 September 2007 and is also known as the "clean break" principle. 

14 Taxation Laws Amendment Act 3 of 2008 which came into effect on 22 July 2008. 
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discuss the inter vivos trust as a form of conventional estate planning and 

then measure the retirement annuity as a tool that is less conventional in 

comparison.  In this instance various factors will be considered, such as the 

effect of divorce, insolvency, exchange control and tax implications on these 

tools. 

2 Case study 

In November 2009 Mr Mark Spencer approached ABS Financial Services to 

do estate planning on his behalf.  Mr and Mrs Spencer are married out of 

community of property and have four children of majority age.  Mr Spencer is 

71 years of age and his spouse is 65 years old.15

ABS Financial Services in doing estate planning for Mr Spencer, will take into 

account the client's wishes, costs, protection and tax implications,

  The estate of Mr Spencer 

consists of a unit in a retirement village with no real value and a share 

portfolio to the value of R50 million.  Mrs Spencer has no assets in her own 

name.  The instructions from Mr Spencer are that he would firstly like to save 

on taxes, especially estate duty and possibly capital gains tax on the death of 

the last dying.  Secondly to make sure that his spouse be sufficiently provided 

for on his death and lastly, some protection as his spouse had never dealt 

with financial matters. 

16

• Mr Spencer can bequeath the assets to his spouse, and on her death, 

to the four children.  In choosing this option the only cost on the death 

of Mr Spencer will be the executor's fees

 and if 

they follow traditional planning will most probably propose the following 

solutions: 

17 as all other costs18

                                                      
15 Due to the fact that Mr Spencer did no estate planning during his lifetime and in light of 

his current age, his options regarding estate planning are limited. 

 will only 

16 Olivier and Van den Berg Praktiese Boedelbeplanning 20, 40-41.  Also see Davis, 
Beneke and Jooste Estate Planning 1-4, 1-5, 1-6, 1-8. 

17 S 51(1)(b) Administration of Estates Act 66 of 1965.  The current tariff is 3,5% plus 
VAT on gross assets. 

18 Meyerowitz D "Capital Gains Tax:  Beware of Paragraph 12(5) of the Eighth Schedule" 
2007 The Taxpayer 39-61.  The author states that according to par 67(1) of the Eighth 
Schedule all "disposals to spouses do not give rise to either a capital gain or a capital 
loss".  S 4(q) of the Estate Duty Act 45 of 1955 allows as a deduction so much of the 
value of any property included in the estate that accrues to the surviving spouse.  For 
this purpose we will ignore all other administration costs and liabilities. 
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be incurred on the death of Mrs Spencer as the second dying.  On the 

death of Mrs Spencer her estate will attract capital gains tax19 and 

estate duty.20

• Mr Spencer can sell the share portfolio during his lifetime to a 

discretionary inter vivos trust.  He will create an interest free loan 

account, pay the capital gains tax

  The assets will also form part of the separate estates of 

the children as they are the ultimate beneficiaries, which will create an 

immediate problem for them in terms of capital gains tax and a future 

problem in terms of estate duty.  This option, however, will not offer 

much protection nor saving of taxes and will consequently not be in the 

best interest of the client, or in line with his express wishes. 

21 on disposal of the shares to the 

trust, and then by way of donating the allowed amount (currently R100 

000)22 annually to the trust, which the trust then in return repays to Mr 

Spencer as part of the loan.  The effect here is that he "pegs" the value 

of the asset in his personal estate and that all future growth is in the 

hands of the trust.23  This option will offer limited protection24

                                                      
19 To calculate capital gains tax there are various methods of determining the base cost, 

and for this purpose we will assume that the base cost (roll-over from Mr Spencer) for 
the share portfolio is R20 million and that Mrs Spencer has a marginal income tax rate 
of 40%.  The capital gains tax payable is calculated as follows:  R50 000 000 less R20 
000 000 which gives a gain of R30 000 000.  The annual exemption of R17 500 is 
deducted from that which gives R29 982 500.  The inclusion rate is 25% and Mrs 
Spencer's marginal income tax rate is 40% which gives an effective rate of 10%.  R29 
982 500 x 10% is R2 998 250 capital gains tax payable. 

 and over 

time reduce the value of the estate.  The problem, however, with this 

option is the fact that Mr Spencer is already quite elderly.  To reduce 

20 If one assumes that Mrs Spencer dies within a short period after Mr Spencer and that 
the value of the share portfolio has remained the same, her nett estate after deducting 
executors fees as per tariff, capital gains tax payable as above, will be R45 017 000.  
In terms of the amendment to s 4A of the Estate Duty Act 45 of 1955 in the Taxation 
Laws Amendment Act 17 of 2009, the estate of Mrs Spencer will qualify for a R7 million 
abatement.  Every person on death qualifies for a R3,5 million abatement before the 
dutiable estate is calculated.  Should the firstly dying spouse bequeath the whole 
estate to the surviving spouse, that spouse will in terms of the new portability of the 
R3,5 million now have a R7 million abatement.  The estate duty payable will be R7 603 
400 (at a rate of 20%). 

21 Shares are an asset that once sold and a capital gain is made will trigger payment of 
capital gains tax.  See footnote 19. 

22 S 54 subject to the provisions of s 56(2)(b) of the Income Tax Act. 
23 Davis, Beneke and Jooste Estate Planning 11-3.  Also see King and Victor Law and 

Estate Planning Easiguide 314. 
24 The outstanding loan account should Mr Spencer pass away or become insolvent will 

be an asset in his personal estate, until reduced to nil. 
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effectively the value of the loan account time is needed and if Mr 

Spencer were 40 years old then this would have probably been the 

best vehicle to use. 

A further option that is not often considered by estate planners is the use of a 

retirement annuity25

• Mr Spencer may transfer the whole or a portion of his share portfolio to 

a retirement annuity, which reduces the value of his estate for estate 

duty purposes and executors fees.  The build up within the retirement 

fund is now free of capital gains tax and income tax.  This option has 

certain restrictions that will be discussed in full below, but taking the 

client's wishes into account, will save on taxes, provide protection and 

provision for his family. 

 where:  

From the case study it is clear that there are various options available and the 

traditional approach is for clients to create an inter vivos trust and transfer 

their growth assets by way of a sale on an outstanding interest free loan 

account.  There are, however, certain problems that may be encountered in 

using inter vivos trusts, which will become evident in the following discussion. 

3 Inter vivos trust 

In the past years inter vivos trusts, despite the popularity thereof attracted 

much attention from SARS with regards to interest-free loans and the way the 

trustees conduct the daily business of the trusts.26  Founders and trustees are 

often under the impression that because trusts are flexible and compared to 

other juristic persons relatively unregulated, that a trust can be used as 

deemed fit.27  The result of this perception is that inter vivos trusts are under 

scrutiny by the tax authorities and courts.28

                                                      
25 Besides this option there are various other vehicles and techniques available but this 

research will focus solely on the possible use of a retirement annuity as a tool for 
estate planning purposes. 

  The areas of concern surrounding 

26 See CSARS v Brummeria Renaissance (Pty) Ltd 2007 SCA 99;  CIR v Berold 1962 3 
SA 748 (A);  also see the Jordaan decision in this regard. 

27 Geach and Yeats Trusts:  Law and Practice 4. 
28 Land and Agricultural Bank of South Africa v Parker 2005 2 SA 77 (SCA);  Jordaan 

decision;  also see the Badenhorst decision in this regard. 
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trusts include various factors such as costs,29 control issues,30 divorce,31 

protection,32 exchange control33 and tax implications,34

3.1 Administration and costs 

 each of which will be 

discussed below. 

3.1.1 Costs related to an inter vivos trust 

The costs associated with the creation of a trust can be a very expensive 

exercise.35  The trust needs to maintain a bank account36 and although, the 

Trust Act places no obligation on trustees to perform annual financial audits, 

most trust deeds, however, require that those audits be done annually.37

Section 9 of the Trust Act also places a burden on trustees in that they may 

be held personally responsible if they do not act with the care, diligence and 

skill which can be reasonably expected of someone managing the affairs of 

others.

 

38  The implication is that trustees take a larger risk in accepting these 

appointments and more estate owners now approach professional trustees, 

which normally comes with a price.39

                                                      
29 See par 3.1.1. 

  Very few trust deeds specify the rules 

30 See par 3.2. 
31 See par 3.2.1. 
32 See par 3.3. 
33 See par 3.4. 
34 See par 3.5. 
35 There is no set fee for the creation of an inter vivos trust and can vary from R3 000 to 

R20 000 depending on complexity and the company. 
36 S 10 of the Trust Property Control Act 57 of 1988 (hereafter referred to as the Trust 

Act). 
37 The costs regarding annual financial audits if done by a chartered accountant could be 

in the range of R15 000 to R35 000 per annum. 
38 The duties of trustees is compared to those of directors of companies and Judge Scott 

JA in Da Silva and Others v CH Chemicals (Pty) Ltd 2008 6 SA 620 (SCA) held that it 
is an established rule of company law that directors have a fiduciary duty to exercise 
power of good faith.  The new Companies Act 71 of 2008 had been adopted by 
parliament on 9 April 2009 and should be in operation early 2011, which will repeal the 
existing Companies Act entirely.  In terms of s 77(3)(c) the common law principle is 
now codified in that a director is obliged to exercise care, skill and diligence.  This 
amendment will promote more transparency, corporate governance and standards of 
accountability and for that reason, the King III report will be applicable to trusts in 
future, as per King ME, SC King Committee Chairman signed on 1 September 2009 as 
per www.iodsa.co.za/report. 

39 King and Victor Law and Estate Planning Easiguide 333.  Also see Botha et al The 
South African Financial Planning Handbook (LexisNexis Butterworths Durban 2008) 
960. 
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regarding remuneration and the act has no real indication except that it should 

be reasonable.40

Transferring assets into the trust is not without costs and the extent thereof 

will depend on the method

 

41 the estate owner uses to affect the transfer of the 

assets.  The estate owner can donate42 the assets, in which case the donor 

will be liable for donations tax43

The popular method is for the estate owner to sell the assets

 as well as capital gains tax, if a capital gain 

was made and any other transfer costs that may be applicable. 

44 at market 

value to the trust and pay any transfer fees and capital gains tax applicable.  

Should the trust not be in a position to purchase the asset outright, then the 

purchase price that is normally interest free is left as an outstanding loan due 

to the estate owner.45  The value of the loan account is still an asset in the 

estate of the estate owner and can be reduced by making use of annual 

donations46 to reduce the loan.  The reality is that should the loan account be 

substantial, it can take years to reduce the loan effectively.47

                                                      
40 S 22 of the Trust Act.  Most Trust Companies in South Africa charge a 1% acceptance 

fee which is based on the gross assets in the trust, an annual administration fee of 
between 5%-7% calculated on the income generated in the trust and then a 1,5%-2% 
termination fee, which will be paid when capital distributions are done as well as on 
part or full termination of the trust. 

 

41 Although there are various ways of transferring assets to a trust, such as sale, 
donation and inheritance (but not limited to this) this study will only focus on donation 
and sale of the assets. 

42 S 55(1) of the Income Tax Act defines donation as "Any gratuitous disposal of property 
including any gratuitous waver or renunciation of a right". 

43 In terms of S 64 Income Tax Act, the current rate is 20% on the amount over and 
above the allowed annual tax free amount (currently R100 000). 

44 Applicable but not limited to immovable and movable assets, as well as shares. 
45 Davis, Beneke and Jooste Estate Planning 11-3. 
46 Should the estate owner donate more than the current allowed amount of  

R100 000, the estate owner will be taxed at 20% over and above.  The estate owner 
will also be able to donate a R100 000 to his spouse to enable her to also make the 
allowed annual donation to the trust which can then be utilised to lower the lower the 
loan account even further. 

47 Mr Spencer is currently 71 years old and should one take his life expectancy of 
approximately 9 years according to the life expectancy tables into account he can only 
reduce his loan account with about R900 000 Cloete et al Old Mutual Premiums and 
Problems E30-E31. 
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3.1.2 Administration of trusts 

The Trust Act imposes several duties48 upon trustees, and the trustees are 

obliged to familiarise themselves with not only the duties but the practical 

compliance thereof.49  To enable the trustees to account to the beneficiaries 

or the Master of the High Court should it be necessary to indicate what 

property belongs to the trust, they need to convene regular meetings,50 keep 

minutes and maintain trust records.51

Section 19 of the Trust Act imposes a duty on trustees to perform all duties as 

imposed by the trust deed and to ensure that the terms are complied with.  

Trustees cannot divest themselves from their fiduciary duties and, therefore, it 

is important that when trustees reach decisions that each trustee exercise an 

independent discretion at all times.

 

52

It is clear that the costs relating to trusts and the administration thereof are 

important factors to consider.  The most important factor, however, that needs 

to be considered by the estate owner is, once the assets are transferred into 

the trust can he divest himself from the desire to retain control?

 

53

                                                      
48 S 9 for instance deals with the duty to act with care, diligence and skill, s 11 deals with 

the duty to register and identify trust property and s 16 makes provisions that a trustee 
must deliver all books or documents relevant to the trust in answering any questions 
from the Master of the High Court.  Aside from the statutory duties there are also 
common law duties imposed on trustees, and just to name a few:  the trustees must 
act jointly and in good faith, observe the trust deed, take possession of trust property 
make it more productive and keep it separate. 

  Where the 

estate owner cannot divest himself from controlling the assets, the trust can 

be declared to be his alter ego and leave it open for attack from disgruntled 

spouses and authorities. 

49 Geach and Yeats Trusts:  Law and Practice 85.  Due to the fact that the duties of 
trustees are often compared to that of directors of companies, it must be mentioned 
that the King III report that became effective as of 1 March 2010 and will form part of 
the new Companies Act 71 of 2008 are also applicable to trustees which will bring 
along new duties for trustees.  There has always been a link between good corporate 
governance and compliance with the law.  The duty it imposes covers good care, skill 
and diligence as well as the fiduciary duty. 

50 It is most common to find in trust deeds that the trustees must have for instance at 
least three meetings every year.  The trustees have to follow the rules as set out in the 
trust deed.  Also see Cameron E et al Honoré's South African Law of Trusts (Juta 
Cape Town 2002) 180-181. 

51 Geach and Yeats Trusts:  Law and Practice 101. 
52 Pace RP and Van der Westhuizen WM Wills and Trusts Service Issue 13 (LexisNexis 

Butterworths Durban 2009) 54(5). 
53 Davis, Beneke and Jooste Estate Planning 14-13. 
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3.2 Alter ego54

One of the main reasons why estate planners make use of trusts as part of an 

estate plan is because a trust provides excellent asset protection and 

succession planning.  A very important aspect of trust law, however, is that 

there should be a very clear separation of control of the assets from the 

enjoyment thereof.

 

55  The end result, where the founder of the trust does not 

relinquish control of the assets, can be firstly to open the door for SARS to 

disregard the trust on death and include the value of the assets for estate duty 

purposes in terms of section 3(3)(d)of the Estate Duty Act,56

The Supreme Court of Appeal in Land and Agricultural Development Bank of 

SA v Parker and Other

 and secondly for 

disgruntled spouses upon divorce.  Section 3(3)(d) creates much uncertainty 

in the world of trusts mainly because the formulation of this section is so wide 

and for the moment, purely academically, therefore this section has to date 

not been tested in our courts. 

57 found that the founder had de facto control58 of the 

assets and used the trust as his alter ego59 and Judge Cameron60 further 

suggested that in order to ensure that the trust is valid, there should always be 

an independent trustee61 connected to the trust.62

                                                      
54 When a person places assets in a trust but continues as if the assets still belong to 

them, there is no separation between the control of the assets and the enjoyment 
thereof, in other words "conduct business as it was before" then it can be said that the 
trust is the alter ego of that person. 

  This suggestion is 

55 Pace and Van der Westhuizen Wills and Trusts 27. 
56 45 of 1955. 
57 2005 2 SA 77 (SCA);  Kernick L "Declaration of independence" 2007 De Rebus 27.  

Kernick is of the opinion that independent trustees should be in place at creation of the 
trust to receive adequate protection against creditors.  Also see Kloppers H "Enkele 
lesse vir trustees uit die Parker-beslissing" 2006 TSAR 414-423 for a comprehensive 
discussion about the Parker-decision. 

58 Where the founder treats the assets as his own, and if it was not for the trust, 
ownership would vest in him. 

59 The founder or a trustee treat the assets as their own and deal with it without any or 
very little consultation, discussion or consent of the other trustees.  Joffe H "The future 
of trust law:  'Sham Trusts' " 2007 De Rebus 25 also refers to this concept as the 
"sham trust". 

60 Land and Agricultural Development Bank of SA v Parker and Others 2005 2 SA 77 
(SCA) 90A-B.  Also see the discussion of Van der Linde and Lombard 2007 De Jure 
429-437. 

61 In the King III report that came into existence on 1 July 2010 par 64-67 refers to the 
fact that there should be a majority of non-executives who is independent as that will 
reduce the possibility of a conflict of interest and promotes objectivity.  It is the writer's 
contention that this report is also applicable to trusts in the light of good governance.  
Also refer to footnote 49 in this regard. 
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supported not only by the courts, but also by the authors Geach and Yeats.63  

They take it one step further by stating that there should be a majority of 

independent trustees for a trust to be valid.64

The evidence the courts consider to determine if a trust is the alter ego of the 

founder and if he had de facto control of the assets is, mainly the manner in 

which the trustees conducted the administration of the trust.

  This is agreed with the writers 

but a question that may not have been answered yet is how independent a 

person is if he receives payment for exercising the duties of a trustee? 

65  Should the 

court find that there were no regular meetings between trustees, no proper 

records of decisions were kept or in the case of Badenhorst v Badenhorst66

3.2.1 Divorce 

 

where the founder listed trust assets as his own to qualify for credit facilities, 

the danger is not only the application of section 3(3)(d) but also that the trust 

assets can be taken into account for a re-distribution order upon divorce. 

Trusts have been under attack in recent years especially in cases of 

divorce.67  Most problems start once the trust is found to be the alter ego of 

the founder or trustee68 and opens doors for disgruntled spouses.  In Jordaan 

v Jordaan69

                                                                                                                                                        
62 In practice the Master is taking this suggestion very seriously in that before they are 

prepared to register a trust they would call for an independent trustee to be appointed. 

 the court found that it was clear from the way the administration 

was conducted, that Mr Jordaan treated the assets in the trust as his own, as 

there was no consultation with other trustees and from the facts it was evident 

that the trust could be regarded as the alter ego of Mr Jordaan.  In the 

63 Geach and Yeats Trusts:  Law and Practice 41. 
64 In the Badenhorst decision the court stated that very often in family trusts the founder 

will appoint family members or friends as trustees who really just follow the orders of 
the founder, which in fact means that the founder is in control of the trust.  The 
definition of "connected person" in s 1 of the Income Tax Act makes it very clear that a 
relative or spouse will not be seen as truly independent. 

65 Davis, Beneke and Jooste Estate Planning 14-14.  De facto means "in fact" thus de 
facto control means actual possession whether rightful, formal or legitimate, whereas 
de iure means "by law" and de iure control which is normally found in the trust deed 
and set out the rules of how the trustees should conduct the administration for instance 
all votes will be on a majority basis. 

66 2006 2 SA 363 (SCA). 
67 See in this regard the Jordaan decision and the Badenhorst decision. 
68 In most instances the founder is also a trustee, but not always.  There are numerous 

trusts out there where either a distant relative or even an unrelated person acts as the 
founder of the trust and after registration thereof has no connection to the trust. 

69 2001 3 SA 288 (C) 32A-33C. 
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Badenhorst decision70 the court identified several factors71 that indicated that 

Mr Badenhorst had de facto control over the assets.  It was further stated 

that:72

To succeed in a claim that trust assets be included in the estate of 
one of the parties to a marriage, there needs to be evidence that such 
party controlled the trust and but for the trust would have acquired and 
owned the assets in his own name.  Control must be de facto and not 
necessarily de iure. 

 

In both these cases the value of the assets in the trust was taken into account 

as the court stated that these trusts were in reality the alter ego of one of the 

spouses.  Important, however, is that only the value of the assets were 

brought into account and at no point in time did the court state that the assets 

actually belonged to the estate and that no division of those assets was made. 

In the event of divorce it is not unusual in a trust deed to find clauses 

protecting the non-active spouse from being excluded from sharing in the trust 

or decisions and the non-active spouse will have the same voting rights as the 

active spouse and that they would need each other's consent before dealing 

with the trust assets.73

In the Parker case the Supreme Court of Appeal stated that the court have a 

duty to ensure that trusts are not abused.  Should the court find that there was 

no separation between control and the enjoyment of the assets, then the trust 

is basically a veneer that in justice should be pierced in the interest of 

creditors, other claimants and suppliers such as banking institutions and the 

South African Revenue Services.

  It will, therefore, be very important for spouses to 

decide what assets to place in a trust and how they will deal with assets in the 

trust in case of divorce. 

74

                                                      
70 2006 2 SA 363 (SCA). 

 

71 Factors that can be an indication that the trust is really an alter ego of the founder, can 
include the right to hire and fire trustees, the founder reserves an overriding vote for 
himself, there is no or little consultation with trustees, just to name a few.  Badenhorst 
decision 10I-11D. 

72 2006 2 SA 363 (SCA) 9E. 
73 King and Victor Law and Estate Planning Easiguide 346.  Clauses such as that both 

spouses has to be part of the majority on decisions and also perhaps should the one 
spouse not be a trustee at time of divorce that he/she immediately become a trustee in 
case of divorce. 

74 Geach and Yeats Trusts:  Law and Practice 40. 
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Trusts, if administered correctly can be a valuable vehicle for protection not 

only against ex-spouses, but will also protect the assets against the 

insolvency of any beneficiary or the founder.75

3.3 Insolvency 

  The only concern in this case 

will be whether the founder at the time of his insolvency had an outstanding 

loan account. 

Section 2(a) of the Insolvency Act76 states that all assets, movable and 

immovable on date of insolvency, which the insolvent becomes entitled to 

after being declared insolvent, will form part of the insolvent estate.77

Where the founder disposes of assets to the trust, making use of a loan 

account the trust assets can be exposed to claims of creditors.  This is based 

on the rule that the loan account is an asset in the estate of the founder.

 

78  

The loan account will be recalled and should the trust not be in a position to 

settle the loan account it will create an opening into the trust for creditors to 

attach the assets in the trust in settlement of the loan account.79

To date there are no reported cases where the court found that the assets of 

the trust were included in the insolvent's estate because he treated the assets 

as his own and that the trust was really his alter ego.  The question to 

consider is, if the courts are now ruling in divorce matters on this basis, what 

is stopping them in future to do the same in insolvency matters, and if that is 

true one needs to ask the question of how well protected are assets in a 

trust? 

 

This, however, is not the only area where a trust has limitations and the 

discussion will not be complete if it does not address other restrictions such 

                                                      
75 To date there has been no court cases dealing with trusts and divorce where the trusts 

are administered properly and thus the question as to how safe your assets really are 
in a trust has not yet been answered.  This however falls beyond the scope of this 
research. 

76 Insolvency Act 24 of 1936. 
77 Sharrock R et el Hockly se Insolvensiereg 6th ed (Juta Cape Town 1996) 52.  Also see 

Mars WH, Bertelsmann E and Nagel CJ Mars:  The Law of Insolvency in South Africa 
(Juta Cape Town 2008)  182 and Meskin et al Insolvency Law and its operation in 
winding-up 5.1, 5.2. 

78 S 2(a) of the Insolvency Act 24 of 1936. 
79 Botha et al Financial Planning Handbook 666-667. 
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as the Reserve Bank in respect of exchange control regulations especially in 

the light of the increase of the repatriation allowance. 

3.4 Exchange control 

The purpose of exchange control is to prevent the export of capital disguised 

as income distributions through the trust.80

The exchange control allowance that is available for repatriation is only 

applicable to individuals

 

81 and not to trusts.  The Reserve Bank is very clear 

about a trust being prohibited from holding direct offshore investments and by 

doing so it will contravene the Exchange Control Regulations.82

Even though exchange control recognizes the fact that inter vivos trusts are 

normally established for legitimate purposes certain rules and restrictions are 

in place.  The Reserve Bank will look at the source of funding when 

determining the policy.  Should the trust be an own-asset trust

 

83 then income 

earned post emigration will be allowed to be distributed, but capital 

distributions will only be allowed to be credited to a blocked rand account in 

South Africa.84  Should the trust be a third-party funded trust85 the rules will 

depend on whether the beneficiaries are emigrants or non-residents.  A 

further question would be whether the trust was formed within a five year 

period of emigration, in which case both income and capital will be blocked 

until the death of the founder.86

                                                      
80 Divaris C and Stein M Estate Planning Refresher seminar June 2004.  Reserve Bank 

Exchange Control Manual S N1 par 5.6 as found on the website www.reservebank.co. 
za/internet/publications/exchange control manual. 

 

81 Recently changed from R4 million per person during his lifetime to R4 million per 
person per year.  See Pillay Legal Bulletin 3 on www.glacier.co.za.  See Regulation 
4(2) of the Exchange Control Regulation Act 1961 of the Currency and Exchanges Act 
9 of 1933. 

82 King and Victor Law and Estate Planning Easiguide 349. 
83 Funded by local assets and intended mainly for the benefit of the founder. 
84 Emigrants who have not fully utilised the authorised foreign capital allowance may 

utilise money from blocked rand account up to the limit, or post emigration apply to 
exceed that limit and pay the 10% penalty on such amounts. 

85 Funded by local assets and intended for the benefit of third parties such as the 
founder's family members and others. 

86 See Reg 4(2) of the Exchange Control Regulation Act 1961 of the Currency and 
Exchanges Act 9 of 1933. 
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It is very clear that even though a trust is a viable tool for estate planning 

there are areas that can "bring a trust to its knees" and annul the protection 

and tax advantages that a trust may offer.  Therefore, it is also important to 

consider other implications such as income tax, capital gains tax and estate 

duty to determine other areas of concern around trusts. 

3.5 Tax implications 

From a trust perspective the benefits relating to tax are probably the factor 

that convinces most clients to create a trust as part of their estate planning.  

From the client's perspective the assets are excluded from the personal 

estate for estate duty purposes,87

3.5.1 Income tax 

 future growth is in the hands of the trust 

and the trustees can split the income and possible capital gains between the 

various beneficiaries.  In bearing all the benefits in mind this discussion needs 

to include areas where the tax is not in favour of trusts or where potential 

problem areas exist. 

An inter vivos trust pays tax on income retained in the trust at a flat rate of 

40% and there are no interest exclusions or rebates available for trusts.88  

Tax efficient income splitting89 can be done within the trust, but there is 

preventative anti-avoidance legislation90

                                                      
87 S 3(3)(d) of the Estate Duty Act can create problems should it be found that there was 

too much control from either a trustee or the founder. 

 in place. 

88 Ss 5(1) and 6(1) of the Income Tax Act.  Also see Huxham K and Haupt P 
Aantekeninge oor Suid-Afrikaanse Inkomstebelasting (H&H Publications Roggebaai 
2007) 522. 

89 When the trustees distribute the income generated by the trust, between the various 
beneficiaries and every beneficiary pays tax according to their own tax rate, the 
trustees can effectively reduce the amount of tax. 

90 S 7 of the Income Tax Act is an anti-avoidance provision and the aim is to tax any 
income from the trust in the hands of the donor where the result is due to a "donation, 
settlement of other disposition" by the donor.  Where the donor sells a rent producing 
asset to the trust and the purchase price remains outstanding on a loan account that is 
interest-free, the interest-free loan consists of a donation in terms of s 7.  The way this 
s is interpreted had the trustees invested that money in an investment at the bank it 
would have attracted for instance 10% interest, and that is the portion that will then be 
taxed in the hands of the donor, in terms of s 7(2)(a).  Divaris C and Stein M South 
African Income Tax Guide (LexisNexis Butterworths Durban 2008) 209-210.  Also see 
the discussion in Pace and Van der Westhuizen Wills and Trusts 76-82 and Geach and 
Yeats Trusts:  Law and Practice 245-251. 
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The trust also serves as a conduit pipe,91 which is a great advantage to 

beneficiaries.  It is important to remember that where a trust beneficiary 

receives regular income from a trust and should that be paid out of South 

African dividends, it may be taxable as an annuity and in that case the 

beneficiary will not be able to claim the exemption.92

In the case where Mr Spencer transfers his share portfolio to an inter vivos 

trust, he will be able to do income splitting by paying some of the dividends to 

his spouse as a beneficiary of the trust.  The deeming provision in section 

7(2) of the Income Tax Act, however, makes provision that should the real 

cause of this benefit be through a "donation, settlement or some other 

gratuitous disposal" by the other spouse, then for tax purposes it will be seen 

as income accrued to him, which is normally the case where there is an 

interest-free loan.  The other danger is also that should Mr or Mrs Spencer 

receive a fixed monthly income from the dividends it can be taxed as an 

annuity instead of dividends and they lose the annual exemption. 

 

3.5.2 Capital gains tax 

The Taxation Laws Amendment Act93

The effective rate

 introduced Capital Gains Tax (hereafter 

CGT) in the Eighth Schedule of the Income Tax Act.  Section 1 of the Income 

Tax Act defines a trust as a "person" for income tax purposes and is liable in 

terms of section 26A of the Act to include all taxable gains for that year as 

part of their taxable income. 

94 for the taxation of trusts is 20%95 compared to a 

maximum of 10% for individuals.96  Carroll97

                                                      

91 In Armstrong v CIR 1938 AD 343 and SIR v Rosen 1971 1 SA 172 (A) the Court held 
that income passing through a trust retains its identity and that the trust acts as a 
conduit pipe through which the income flows.  Also see Du Toit F South African Trust 
Law:  Principles and Practice (LexisNexis Butterworths Durban) 132. 

 suggests that the advent of CGT 

92 Davis, Beneke and Jooste Estate Planning 14-8(3). 
93 Taxation Laws Amendment Act 5 of 2001. 
94 Par 10(c) of the Eighth Schedule of the Income Tax Act states that the inclusion rate 

for trusts is 50% of the net capital gain for that year of assessment.  To obtain the 
effective rate you apply the inclusion rate (50%) with the marginal tax rate applicable to 
trusts (40%). 

95 When dealing with CGT in trusts, 50% of the gain is included in the tax return the trusts 
pay tax at a flat rate of 40%. 

96 Eighth Schedule par 5-7 of the Income Tax Act. 
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raises concerns around the viability of trusts due to the high effective tax rate 

applicable in the hands of the trust, and that there is no annual exemption 

available for trusts. 

Due to the nature of the assets that Mr Spencer will sell or donate to the trust 

not only will it attract capital gains tax when he sells/donates it to the trust, but 

should the trustees trade with the shares within the trust and a gain is made, 

it will also attract capital gains tax. 

The other area that Mr Spencer needs to take note of is how to deal with his 

loan account in his will.  The terms of paragraph 12(5) of the Eighth Schedule 

raised concerns in recent years and created some uncertainty when dealing 

with trusts and outstanding loan accounts in wills and on death.98  SARS in 

their rulings with regards to the way executors deal with outstanding loan 

accounts, made their position very clear and in recent court cases was a 

question before the courts.99

In ITC 1793

 

100 the Court held that where a will bequeathed the outstanding 

loan account from the trust back to the trust, it means that a set-off constituted 

an extinction of a debt by the operation of law, which created a disposition for 

no consideration.  The court stated that the gain is calculated on a base cost 

of nil and that the full amount written off will be regarded as a capital gain.  

Recently in ITC 1835101 the court reached a different conclusion where the 

loan account was bequeathed as part of the residue of the estate, and the 

court held that it clearly was not the intention of the testatrix to write the loan 

off.102

                                                                                                                                                        
97 Carroll T "Is a trust still a viable estate planning tool?" 2002 Insurance and Tax 24. 

 

98 Par 12(5) deals with where a debt owed by a person to a creditor has been reduced or 
discharged by that creditor for no consideration, the debtor is regarded as having made 
a capital gain. 

99 Davis D "Estate Planning" 2009 The Financial Planner 21-24;  Meyerowitz 2009 The 
Taxpayer 163.  Also see Cilliers C "Thou shalt not peep at thy neighbour's wife: 
Section 80A(c)(ii) of the Income Tax Act and the abuse of rights" 2008 The Taxpayer 
85-92. 

100 ITC 1793 67 SATC 256 (Gauteng Tax Court) (33-34). 
101 ITC 1835 71 SATC 112 (Kimberley Tax Court) (12). 
102 Meyerowitz 2009 The Taxpayer 163 criticizes the decisions and maintains that "The 

essence of set-off is that there are amounts owing by both parties, and it is not material 
that a debtor's claim against the estate had its origin in a bequest by the creditor." 
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Mr Spencer will have to consider all these implications very carefully not to 

burden his estate unnecessarily.  The other important tax which is normally 

easily dismissed is estate duty, as some estate owners do not realise that the 

outstanding loan account on death is an asset in the deceased estate. 

3.5.3 Estate duty 

Estate duty is primarily payable by the executor of a deceased estate.103  The 

executor has firstly the obligation to determine whether any rights, powers or 

claims enjoyed by an estate owner in respect of the trust constitutes property 

or deemed property.104  "Property" is defined in section 3(2) in the Estate Duty 

Act105

Should Mr Spencer choose option 2 as per the case study then he will on his 

death still have a substantial loan account outstanding which will form part of 

his estate as property and will attract estate duty.

 as "any right in or to property, movable or immovable, corporeal or 

incorporeal". 

106

Trusts still play a significant role in estate planning but from the above 

discussion it is clear that the trust deed, actions of the founder and trustees 

as well as the tax implications, need to be carefully scrutinised to determine if 

a trust is the appropriate vehicle to use for a client.  As mentioned above 

under the case study, there is another option that ABS Financial can consider 

in the case of Mr Spencer with regards to estate planning.  In the discussion 

below, this research will consider whether a retirement annuity can replace a 

trust, bearing in mind the wishes of the client re saving of taxes, providing for 

his family and protection from creditors. 

 

                                                      
103 S 12 of the Estate Duty Act 45 of 1955. 
104 S 3(3)(d) of the Estate Duty Act.  Also see Geach 2009 The Financial Planner 28. 
105 Estate Duty Act. 
106 S 3(1) Estate Duty Act;  Cameron et al Honoré's South African Law of Trusts 469.  Also 

see footnote 20 in this regard. 
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4 Retirement annuities 

4.1 Historical background 

Retirement annuities were first introduced in South Africa in 1960 when an 

amendment to the Income Tax Act  

... allowed taxpayers the right to deduct, in the determination of 
taxable income, current contributions made to an approved retirement 
annuity fund ...107

Section 1 of the Income Tax Act defines a retirement annuity as: 

 

… any fund (other than a pension fund, provident fund or benefit fund) 
which is approved by the Commissioner in respect of the year of 
assessment in question in the case of any such fund established on or 
after 1 July 1986 is registered under the provisions of the Pension 
Fund Act 1956. 

Retirement annuities were introduced to give not only self-employed people, 

but also people that belong to an employer sponsored pension fund a tax 

incentive to save for retirement.108  It is purely a personal retirement savings 

vehicle and there is no employer/employee relationship.  It is important to 

remember that one does not buy a retirement annuity but applies to become a 

member of a retirement fund.  Contributions are made to the fund, over a 

period of time and once one retires, the fund will give the member a monthly 

income.109

The rules of a retirement annuity must be approved by SARS as well as 

accepted and approved by the Registrar of Pension Funds.

 

110

There are fixed statutory provisions as well as requirements laid down by the 

Commissioner in accordance with Revenue practice that a fund has to comply 

with, if it wants to retain the approved tax status, which is reviewed on an 

annual basis:

 

111

                                                      
107 Botha et al Financial Planning Handbook 806. 

 

108 Botha et al Financial Planning Handbook 806.  Also see Meyerowitz 2008 The 
Taxpayer 23-26. 

109 Dewar N et al The practical guide to retirement funds and retirement planning 
Refresher Seminar 60.  Also see par 4.3.3 regarding contributions. 

110 Botha et al Financial Planning Handbook 817. 
111 S 1 Income Tax Act. 
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• must be a permanent bona fide fund established for the sole purpose 

to provide life annuities to the members; 

• no more than one third of the total value of the annuity to which any 

person becomes entitled can be commuted unless the remaining two 

thirds are less than R75 000; 

• no member shall become entitled to the payment of any annuity after 

the member reaches the age of seventy years, or before the member 

reaches the age of fifty five years except in the case where the 

member becomes permanently disabled; 

• should a member die before age fifty five then the benefits payable to 

his nominees or dependants shall not exceed a refund of the sum of 

the amounts contributed by him and an annuity to his dependants of 

nominees; 

• where a member dies after he became entitled to the annuity then no 

further benefits shall be payable other than the annuity to his nominees 

or dependants, 

• no portion of any annuity that is paid to a widow, child, dependent or 

nominee of a deceased member can be commuted later than six 

months from the date of death; and 

• only individuals can become members of a retirement annuity.112

Retirement annuities form part of a client's financial planning, and are 

predominantly used for income tax relief and saving towards retirement.  The 

legislator amended tax legislation affecting retirement funds since 1996 but 

big changes were made in the last years, affecting the way estate planners 

now assess retirement annuities.  The question now is to what extent can a 

retirement annuity be used as an estate planning tool? The discussion below 

will focus on the recent developments that have taken place in this area. 

 

                                                      
112 There are more requirements but for the purpose of this discussion will only focus on 

the ones mentioned. 



 

 20 

4.2 New developments 

The first legislative change that will be discussed is the abolishment of the 

maximum retirement age of sixty nine.113

• A member now needs never to retire from a retirement annuity.  The 

benefit here is that the income can be postponed until after the death 

of the annuitant;  and 

  This amendment has two 

immediate implications. 

• This has opened up a new retirement annuity market for clients that 

are older than seventy years who still require a tax relief or who wish to 

remove assets from the estate for estate duty purposes.114

The second change is from "old generation" to "new generation" type 

retirement annuities.  In the past members of retirement annuity funds were 

prevented from transferring to another fund by prescriptive fund rules, but that 

was changed in 1998 by legislation

 

115 whereby the limiting rules are now 

replaced to allow members to transfer to more appropriate funds.116  The 

"new generation" type retirement annuities are firstly more flexible in that 

changes can be made to your investments to meet financial needs, secondly 

more transparent in terms of rules and costs117 and finally the member has 

more control over the levels of risk118

When assessing if a retirement annuity is indeed a tool that Mr Spencer can 

consider to use as part of his estate planning as opposed to an inter vivos 

trust he will have to consider various factors.  These factors will include how 

 and what the underlying assets should 

consist of. 

                                                      
113 Taxation Laws Amendment Act 3 of 2008.  The definition of "normal retirement age" as 

defined in the Income Tax Act has been amended to make provision for retirement 
from a retirement annuity from age 55 but with no maximum age. 

114 Carroll T "RA's excellent estate planning tool" 2009 Finweek 26. 
115 Taxation Laws Amendment Act 30 of 1998. 
116 Botha et al Financial Planning Handbook 812. 
117 See par 4.3.2. 
118 Clients are assessed according to the level of risk they are willing to take.  The various 

levels are either aggressive, moderate or cautious.  Factors such as age, life 
expectancy, health and capital value available is considered in the determination of 
level of risk. 
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the administration of the retirement fund is conducted119 and the various costs 

involved.120  Other factors such as divorce,121 exchange control,122 

insolvency123 and more importantly the tax implications will also form part of 

his decision.124

4.3 Administration and costs of retirement annuities 

 

Since the office of the Pension Funds' Adjudicator was established in 1996, 

Vuyani Ngalwana has turned this industry upside down with some of the 

rulings made against life insurance companies regarding high costs, products 

that are not flexible enough and not provide enough transparency.125  The life 

insurance companies are challenging these rulings and their argument is that 

retirement annuities are "technically life insurance products rather than 

pension funds".  Mr Ngalwana believes, and rightly so, that if the above 

statement is true these products should not have any tax benefits attached to 

them.126

4.3.1 Administration of retirement annuities 

 

Retirement funds are legal entities and are administered in terms of the 

Pension Fund Act,127 have trustees who set and apply the rules of the fund, 

which may differ from fund to fund.128  Section 7A of the Pension Act states 

that every fund must appoint a board of at least four trustees of which at least 

50% of the trustees must be elected by the members of the fund.129

                                                      
119 See par 4.3.1 in this regard. 

  The 

functions of the trustees are to direct, control and oversee the operations of 

the fund in accordance with the rules of that fund.  In terms of section 7D of 

120 See par 4.3.2 in this regard. 
121 See par 4.4 in this regard. 
122 See par 4.6 in this regard. 
123 See par 4.5 in this regard. 
124 See par 4.7 in this regard. 
125 S 30A-Y of the Pension Fund Act 24 of 1956 deals with the considerations by the 

Adjudicator on complaints regarding administrative, investment of assets and 
application of the rules by the trustees of the fund. 

126 Cameron E Moneyweb's Personal Finance (Moneyweb Holdings Johannesburg 2005) 
4-5. 

127 24 of 1965 (hereafter referred to as the Pension Act) 
128 S 7(5) of the Pension Funds Amendment Act 11 of 2007 deals with duties that the 

trustees have to comply with, for instance they need to have good compliance 
procedures and manage the risks that the fund might be exposed to. 

129 Botha et al Financial Planning Handbook 843. 
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the Act the duties of the trustees are to keep proper records, books, ensure 

that control systems are in place and to ensure that appropriate information is 

communicated to the members. 

When an individual becomes a member of the retirement fund, the fund 

makes the investment on behalf of the members and also administers the 

fund.130

The traditional option offers a more conservative haven for investors but the 

new generation one offers more flexibility on asset selection, more 

transparency regarding costs and more importantly the individual remains in 

control of not only what underlying assets to invest in but also to control the 

level of risk it is willing to carry. 

  There are two types of retirement annuities.  Firstly, the traditional 

underwritten one and secondly the new generation non-underwritten one.  

The debate at the moment about which one is better is not over yet. 

As retirement annuities are regulated by the Pension Act it is important to 

take note that the assets are not necessarily distributed according to the 

beneficiary nominations that the annuitant specified.  The trustees of a 

pension fund are obliged under the Pension Act to distribute the funds to the 

member's dependants according to their needs. 

According to section 37C of the Pension Act the definition of dependants who 

may benefit can extend beyond your direct dependants, and can include 

"former spouses, parents, children born out of wedlock, and even your life 

partner".  For most part government considers one to be a responsible person 

to deal with your assets, except in this case where the trustees of the fund 

deem it necessary to override one's freedom of testation.131

(1)(a) If the fund within twelve months of the death of the member 
becomes aware of or traces a dependant or dependants of the 
member, the benefit shall be paid to such dependants or, as 
may be deemed equitable by the board, to one of such 

 

                                                      
130 Reg 28 of the Pension Fund Act was amended and came into effect on 1 October 2010 

and prescribe to what limits the trustees of the fund can invest.  In terms of the 
amendment the fund may not invest more than 90% in equities and property 
investments. 

131 Nevondwe L "Allocation and distribution of death benefits in terms of S 37C of the 
Pension Fund Act" 2010 Insurance and Tax 24-29. 
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dependants or in proportions to some of or all such 
dependants. 

(2) For the purpose of this section, a payment by a registered fund 
to a member nominated trustee contemplated in the Trust 
Property Control Act, 1988 (Act No. 57 of 1988); a person 
recognised in law or appointed by a Court as the person 
responsible for the managing the affairs or meeting the daily 
care needs of a dependant or nominee; or a beneficiary fund, 
for the benefit of a dependant or nominee contemplated in this 
section shall be deemed to be a payment to such dependant 
or nominee. 

(3) Any benefit dealt with in terms of this section, payable to a 
minor dependant or minor nominee, may be paid in more than 
one payment in such amounts as the board may from time to 
time consider appropriate an in the best interest of such 
dependant or nominee. 

The above section does not entirely disregard one's nominations, as one is 

entitled to nominate the people that one would like to benefit from one's 

retirement annuity, but it is important to bear in mind that it is only a guide to 

the trustees.  In Mashego v SATU National Provident Fund132 the Adjudicator 

interpreted the three duties imposed on the trustees by section 37C, as 

follows.  The first duty is to identify the dependents, the second duty is to 

decide what proportion each dependent will receive and thirdly how these 

amounts will be paid.133

4.3.2 Cost implications for retirement annuities 

 

Rusconi134 delivered a paper in 2004 and in his findings, confirmed that costs 

associated to retirement products are very expensive and as companies do 

not disclose the full costs, it was virtually impossible to compare service 

providers and many people were reluctant to make use of retirement 

annuities.  Since then it has become mandatory for companies to disclose 

commissions, but there are also other costs that might not be that 

transparent.135

                                                      
132 Mashego v SATU National Provident Fund 2007 1 BPLR 229. 

 

133 Mhango and Dyani 2009 PER 5. 
134 Rusconi R "Costs of Saving for Retirement:  Options for South Africa" (Paper 

presented at the 2004 Convention of the Actuarial Society of South Africa in Cape 
Town South Africa October 2004) 111-112. 

135 Cameron Moneyweb's Personal Finance 7-8. 
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The costs related to the traditional retirement annuity include commission, 

administrative charges, a monthly policy fee and an annual service fee.  

Commission and administrative costs are usually deducted in full over the first 

two years and can amount to 75% of the first year's contribution and around 

25% in the second year. 

Should Mr Spencer decide to do a once-off contribution to a new generation 

retirement annuity the benefit will be that he can transfer his current share 

portfolio as is.  Due to the nature of the assets and also because the transfer 

is seen as a "disposal" for CGT purposes he will firstly be responsible for 

capital gains tax.136  Most companies137 and brokers, due to the substantial 

amount involved, will not charge the client any upfront fees, but an initial 

trading fee and taxes138 of about 1% of the value of the portfolio will be 

payable as an once-off fee to the stockbroker.  The ongoing fee structure will 

include broker commission, trading fees as well as administration fees,139

4.3.3 Contributions 

 of 

around 1,4% on the value of the portfolio on an annual basis. 

Contributions to a retirement annuity can be made in regular instalments or 

done in a lump sum.  Recurring contributions are flexible in that it can be 

increased or decreased as necessary.140  One of the attractive characteristics 

is now, especially with the abolishment of the maximum age of sixty nine, 

even a eighty year old person can now contribute a lump sum to a retirement 

annuity and with that remove that lump sum from the estate for estate duty 

purposes141 and in many cases even have a big impact on the executors 

fees.142  As Carroll143

                                                      
136 The amount Mr Spencer will be responsible for is R2 998 250.  See footnote 19 for the 

calculation. 

 also points out that in the case of a single premium 

137 Sanlam Tax Guide2010-2011 24 (Glacier February 2010) was used as a benchmark to 
determine fees applicable to such an investment. 

138 The initial trading fee will be an average of 0,75% on the R 50 000 000 and that will 
amount to R375 000.  The taxes payable are on average 0,25% of the amount and this 
will amount to R125 000 in the case of Mr Spencer. 

139 From the quote received from Glacier it will amount to R700 000 annually. 
140 Botha et al Financial Planning Handbook 810. 
141 See par 4.7.3. 
142 Should Mr Spencer make a once-off lump sum of R50 000 000 to a retirement annuity 

the saving in executors fees will be R1 995 000 (as per tariff). 
143 Carroll 2009 Finweek 26. 
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contribution there is no outstanding loan account or problems with interest-

free loans as is the case where assets are transferred to an inter vivos trust. 

It is not a requirement that contributions to a retirement annuity fund must be 

recurring in order to be deductible for income tax purposes.  Should the 

contribution be in excess of the amount allowed as a deduction under the 

provision of section 11(n)(aa) of the Income Tax Act144 it may be carried 

forward to the next succeeding year of assessment, and this can be 

continued until all contributions, previously not deducted, have been deducted 

from the member's income.145

Divaris

 

146 is of the opinion that where contributions to a retirement fund are 

either voluntary or flexible it is illegal.  He is further of the opinion that where 

an individual can do a once-off contribution voluntarily, never retire from the 

retirement annuity during his lifetime, it not only creates a saving in income 

tax, but with the new amendments, are also excluded from estate duty, even 

in the case where the dependent commute the whole amount and this can 

constitute money-laundering.  This point of view is not agreed with, especially 

if one considers the requirements that have to be met under the Financial 

Intelligence Centre Act147

From the above discussion it is clear that even though Mr Spencer will to an 

extent retain the right to decide what the underlying assets of the fund must 

be, decide what level of risk he is willing to take, the fact is that he is giving up 

total control, can only access the funds if he retires from it or, his family on his 

death, and the costs are also a factor that cannot just be ignored.  Apart from 

the above mentioned changes the biggest breakthrough around retirement 

annuities are in the area of divorce. 

 for certain transactions. 

                                                      
144 Income Tax Act, to a maximum of R1 800 per annum.  Cronje 2008 The Financial 

Planner 5 states that the reason the amount of R1 800 per annum (now increased to 
R22 500) has not increased over the years is because the National Treasury wants to 
discourage members from taking their withdrawal benefits in cash.  Also see par 4.7.1 
in this regard. 

145 Botha et al Financial Planning Handbook 810.  Also see King and Victor Law and 
Estate Planning Easiguide 319.  This estate duty saving strategy involves the 
beneficiaries to continue after death with the annuity rather than taking a lump sum. 

146 Divaris C Tax Shock, Horror December 6 2008 69. 
147 Financial Intelligence Centre Act 38 of 2001.  Where a single premium exceeds R50 

000 then all the requirements as per this act should be met. 
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4.4 Divorce 

Until 1989 a member's right to benefit from an approved retirement fund did 

not form part of the estate on divorce since the interest has not yet accrued to 

the member but, this was changed in that year by an amendment to the 

Divorce Act,148 by including pension interests as a "deemed" asset.149

Should the divorce agreement make provision that a percentage of the 

pension interest be paid to the non-member spouse, it is only payable to the 

non-member spouse when the benefit accrues to the member spouse.

 

150  A 

retirement annuity can never be ceded and, therefore, any divorce agreement 

that allows for the cession of the retirement annuity from the member to the 

non-member spouse cannot be given effect to.151  Should the member be 

close to retirement when divorce occurs, in practise the agreement cannot be 

given effect to, as the member on retirement can only commute one third.152  

The biggest failing of section 7 of the Divorce Act was that the non-member 

spouse was from date of divorce until accrual of the retirement funds not 

entitled to any growth.153

In Old Mutual Life Assurance Company (SA) Ltd and Another v Swemmer

 

154

                                                      
148 S 1 Divorce Amendment Act 7 of 1989.  This now permitted a court in terms of S 7 of 

the Divorce Act 70 of 1979 (hereafter the Divorce Act) to take an interest in a 
retirement annuity into account as part of a spouse's patrimonial claim. 

 

the insurance companies refused to pay out the proceeds of the annuities to 

the non-member in terms of the divorce agreement, and based the argument 

that such payout would be a contravention of the provisions of section 7(7) 

and 7(8) of the Divorce Act, read together with section 37A of the Pension 

Act.  The court, however, was of the view that Mrs Swemmer was entitled to 

immediate payment of the proceeds. 

149 Victor and King Law and Estate Planning Easiguide 2.12.4.1. 
150 Goodall B and King T Tax and investments easiguide (LexisNexis Butterworths Durban 

2008) 388-389.  The retirement annuity interest only accrue upon maturity, official 
retirement, withdrawal from the fund or on death of the member. 

151 S 37A of the Pension Act. 
152 S 1 of the Income Tax Act. 
153 Victor and King Law and Estate Planning Easiguide Chap 12 16.2.3.5. 
154 2004 5 SA 373 (SCA).  Respondent divorced from her husband was awarded as part 

of the divorce settlement as her exclusive property two retirement annuities.  When the 
member (ex-husband) turned 55 years, she requested the insurance companies to pay 
the full proceeds of the fund to her.  The Insurance Company refused to pay out due to 
the fact that she was not the member. 



 

 27 

Government acknowledged that there are inequitable consequences 

regarding pension money on divorce and that lead to the amendments to the 

Income Tax Act155 and the Pension Act,156 by the Revenue Laws Amendment 

Act157 and the Pension Fund Amendment Act158 to allow retirement funds as 

of 13 September 2007 to be paid to the non-member spouse.159  In July 2008 

the Taxation Laws Amendment Act160 was promulgated, and the Pension Act 

extended this "clean break" principle to also be applicable to divorces before 

13 September 2007.  This now allows for funds governed by the Pension Act 

to make early payments of a percentage of the member's pension interest in 

case of divorce to the non-member spouse, or the non-member spouse can 

transfer that portion to an approved fund.  In the first instance a liability for tax 

will be triggered161 whereas the second option will be tax-free.162

Considering Mr Spencer's wish in terms of protection, should he place his 

share portfolio into a retirement annuity and his spouse divorces him in the 

future, she will have a claim against his retirement annuity.  When considering 

protection it will only be correct if one then also assesses what the position is 

in terms of claims from creditors. 

 

                                                      
155 Second Schedule to the Income Tax Act. 
156 S 37D of the Pension Act. 
157 Revenue Laws Amendment Act 35 of 2007. 
158 Pension Fund Amendment Act 11 of 2007. 
159 This was however at the time only interpreted by the Insurance Companies as 

applicable to divorces after this date, but the Pension Fund Adjudicator Momodupi 
Mohlala ruled in the Cockroft v The Mine Employees Pension Fund 
PFA/WE/11234/06/LS unreported case that it applied subsequently.  This was also 
confirmed in Z Olkers v Metal industries Pension/Provident Fund 
PFA/GA/23285/2008/MD.  Also see Gordon J "Pension Interests on Divorce – An 
Update"  2008 The Financial Planner 39.  Also see Nevondwe L "Recent amendments 
in the Pension Fund Act on divorce and death benefits in the Financial Services Laws 
General Amendment Act" 2009 De Rebus 16-19. 

160 Taxation Laws Amendment Act 3 of 2008. 
161 There was previously no provision in the Income Tax Act that dealt with the tax 

implications on maturity or who was liable to pay the tax.  This was cleared up in the 
Taxation Laws Amendment Act 17 of 2009 and the non-member spouse will be liable 
to pay the tax where the benefit accrue after 1 March 2009 and the withdrawal tables 
will apply.  See Engels R, Chambers IA and Chait AM Financial Adviser's Handbook 
2010 (LexisNexis Butterworths Durban 2010) 177 for the applicable tax table. 

162 SARS Explanatory memorandum on the Revenue Amendment Bill 2008 6-9.  Also in 
terms of the Taxation Laws Amendment Act 17 of 2009. 
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4.5 Insolvency 

Insolvency is one of the biggest threats, more so for people that own 

businesses and particularly in our current economic climate.  Section 2(a) of 

the Insolvency Act163 states that all assets, movable and immovable, on date 

of insolvency, as well as assets the insolvent becomes entitled to after being 

declared insolvent will form part of the insolvent estate.164  There are, 

however, certain exclusions and one of them is seen in section 23(7) of the 

Insolvency Act:165

Die insolvent kan 'n pensioen, waarop hy geregtig mag wees weens 
dienste deur hom bewys, tot sy eie voordeel invorder. 

 

Protection in terms of retirement funds is also afforded under section 37 of the 

Pension Act.  Section 37A states that no benefits payable under a pension 

fund can be "reduced, transferred, ceded, pledged, assigned or attached", 

except for the exception under section 37D.166  Should a member attempt to 

dispose, transfer or cede his interest then the fund can withhold or even 

suspend those benefits.167

Where the annuitant is sequestrated, no benefit payable by the retirement 

fund to which the annuitant is entitled to may be taken into account as part of 

the insolvent estate.  In terms of section 37B of the Pension Act

  This section further allows for the payment of the 

benefit where the member is not in a position of managing his/her own affairs 

for the payment to be made to the member's dependents. 

168

                                                      
163 Insolvency Act 24 of 1936. 

 such 

interest also cannot be attached by any creditor.  This will apply not only to 

the monthly annuity paid to the member of his dependents, but also to any 

lump sum due to the member.  There is, however, some uncertainty as to 

what the case will be should the member be sequestrated after he has 

164 Sharrock et el Hockley se Insolvensiereg 52.  Also see Meskin et al Insolvency Law 
and its operation in winding 5.3.3 and Mars, Bertelsmann and Nagel Mars:  The law of 
Insolvency 193. 

165 Insolvency Act 24 of 1936.  Also see King and Victor Law and Estate Planning 
Easiguide 51. 

166 Under s 37D a debtor may in his proceedings against a pensioner take not more than 
R3 000 per annum into account in the assessment of the financial position.  See ABSA 
Bank Ltd v Burmeister 2005 3 All SA 409 (SCA) for an interpretation of s 37D. 

167 De Kock M et al Law and Estate Planning Easiguide (Butterworths Durban 2002) 62. 
168 Pension Fund Act 24 of 1956. 
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received a lump sum from his retirement fund, but if this section is read with 

section 23(7) of the Insolvency Act169 then it is quite clear that even under 

those circumstances there should be protection for the member.170

It is thus clear from the above that Mr Spencer in this instance will be 

protected from creditors and that the retirement annuity will not be open for 

attack, which will offer him and his family full protection, even if his spouse or 

children are insolvent at the time when they receive the benefit.  The other 

change that also needs to be addressed is that of emigration, as the legislator 

also made some significant changes in that regard. 

 

4.6 Emigration and exchange control 

Members of a retirement annuity fund were previously not allowed to 

withdraw from the fund prior to retirement, except where the benefit was 

made paid up and the amount was exceptionally small.171  The Taxation Laws 

Amendments Act172 amended the position which now allows a member who 

is emigrating from South Africa to cash in their benefit from the fund.173  This 

amount will be seen and dealt with as a withdrawal and will be taxed 

accordingly.174

                                                      
169 Insolvency Act 24 of 1936. 

  The member, however, will have to prove to the fund that he 

has formally emigrated, before it can be remitted offshore.  The important 

factor to remember here is that it is still subject to the Exchange Control 

Regulations and will have to be channelled through a blocked rand 

170 King and Victor Law and Estate Planning Easiguide 51-52.  This can be drawn back to 
the argument under par 4.3.  If protection against creditors was only given under the 
Pension Act and not under the Insolvency Act as well, and a retirement annuity is an 
"insurance product" rather than a pension fund then "technically" it should only render 
the same limited protection normal life insurance policies have, in terms of s 63 of the 
Long Term Insurance Act 52 of 1998. 

171 In terms of the Taxation Laws Amendment Act of 2006 a member who discontinued 
the contributions prematurely shall be entitled to the payment of a lump sum if the 
member's interest in the fund is less than R7 000. 

172 Taxation Laws Amendment Act 3 of 2008. 
173 S 1(x)(dd) of the Income Tax Act 58 of 1962 states:  "… that a member who 

discontinues his or her contributions prior to his or her retirement date shall be entitled 
to the payment of a lump sum benefit contemplated in par 2(b)(ii) of the Second 
Schedule where that member emigrated from the Republic and that emigration is 
recognised by the South African Reserve Bank for purposes of exchange control." 

174 In terms of a withdrawal the first R22 500 will be tax free and between R22 500 and 
R600 000 taxed at 18%, between R600 000 and R900 000 taxed 27% and above 
R900 000 taxed at 36%.  This table is applicable as of 1 March 2009 and replaced the 
formula in s 5(10) of the Income Tax Act. 
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account.175  In the case where the annuity initiated within the five years of 

emigration, only the income portion will be able to pay abroad, and the capital 

will be treated as blocked rands.176

The second important factor to remember is that section 1 of the Income Tax 

Act defines normal retirement as age 55 years and if the member emigrates 

after reaching retirement age, the member will have to retire from the fund, be 

restricted only to the one third commutations and the balance will have to 

remain in a compulsory annuity.

 

177

Should Mr Spencer thus enter into a retirement annuity and decide to 

emigrate at any later point, he will not be able to commute the whole amount 

but will have to retire from the fund, only commute the one third, pay the 

withdrawal tax on that and the balance will then go into a compulsory annuity. 

 

One of the main reasons retirement annuities are used in estate and financial 

planning is the tax advantages, and this discussion will not be complete if that 

is not discussed.  The discussion that follows will most probably be the most 

important part that Mr Spencer will consider when deciding if he should go the 

traditional route of planning through an inter vivos trust or if a retirement 

annuity can be used as part of his financial and estate planning. 

4.7 Tax implications 

Considering the various different taxes such as income tax, capital gains tax, 

estate duty and a new proposed dividend tax payable on investments, 

retirement annuities are one of the most tax efficient saving vehicles.  This 

discussion will focus on different taxes that are applicable to retirement 

annuities and how that affects the use thereof. 

                                                      
175 Alexander Forbes Financial Services The Taxation Laws Amendment Act 3 of 2008 On 

the Scales August 2008 3. 
176 Reserve Bank Exchange Control Manual S T9 par 6.2.5.15 (October 2007) 

www.reservebank.co.za/internet/publications/exchange control manual.  Also see Reg 
4(2) of the Exchange Control Regulation Act 1961 of the Currency and Exchanges Act 
9 of 1933. 

177 Naidu N "Emigration and your Retirement Annuity" 2010 in Thorne M and Cloete S 
(eds) Old Mutual Premiums and Problems Article Edition 100 (Cape Town 2010) E14-
E15. 

http://www.reservebank.co.za/internet/publications/exchange�
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4.7.1 Income tax 

Section 11(n)(aa) of the Income Tax Act regulates the amount that can be 

deducted annually to a retirement annuity within the following limits: 

The greater of: 

• 15 percent of your taxable income, excluding your pensionable 

income, but before other tax deductions;  or 

• R3,500 less your current contributions to a pension fund;  or 

• R1,750.178

These limits have not increased since it was introduced in the 1980's and it is 

the writer's contention that if one delves a bit deeper then the finding is firstly, 

if one is a member of a pension fund and does not earn bonuses or 

commissions that are not pensionable, then the 15 percent is meaningless.  

Secondly if one already contributes to a pension fund then the R3,500 rule 

will also not be of any help, so that will leave the annuitant with R1,750 per 

year that can be deducted. 

 

Should the contributions be within the above limits it means that one 

effectively does not pay tax on the money contributed towards the annuity.  In 

the case where one's contributions exceed these limits provided, the 

annuitant can claim the amounts in excess thereof in future tax years and can 

continue until all contributions are deducted.179  The annuitant also has the 

option to reduce the contributions, without any penalties, or even to suspend 

payment of premiums before reaching the age of fifty five, but the money will 

stay invested until age fifty five before the annuitant can access the 

amount.180

                                                      
178 If this amount for instance increased with inflation (6%) over a period of 20 years the 

annual deduction would have been R5 612. 

 

179 Proviso (iii) to s 11(n) of the Income Tax Act.  Also see Botha et al Financial Planning 
Handbook 811;  Goodall and King Tax and investments easiguide 22 and par 4.3.3 in 
regards to contributions. 

180 Where the annuitant suspends payment of the contributions, s 11(n)(bb) of the Income 
Tax Act makes provision that the annuitant can reinstate the premiums at a later stage 
and can then in addition to the current contribution contribute R1 800 annually that can 
also be deducted. 
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Reasons to delay your retirement from a retirement annuity will be firstly to 

continue claiming the contribution against your taxable income for as long as 

possible.  In the case of Mr Spencer, should he contribute as a once-off lump 

sum of for instance R30 million to a retirement annuity, and taking his life 

expectancy of about 9 years into account, it is impossible for him to deduct 

the whole amount as a contribution in that period of time.  Any amount that 

was not allowed as a deduction will increase the tax-free portion of the 

member's lump sum benefit on death or retirement.181

One important factor to consider, however, is the application of section 

80(A)(c)(ii) of the Income Tax Act which deals specifically with tax avoidance: 

 

An avoidance arrangement is an impermissible avoidance 
arrangement if its sole or main purpose was to obtain a tax benefit 
and in any context - it would result directly or indirectly in the misuse 
or abuse of the provisions of the Act. 

For the application of section 80A the test is not only if the sole or main 

purpose was to avoid tax, but rather: 

...whether the arrangement was not entered into or carried out by a 
means or in a manner which not normally employed for bona fide 
business purposes but for the fact that a tax benefit could be 
obtained.182

When consideration is given to retirement annuities with the above test in 

mind it is clear that the fact that a tax benefit is obtained is really of no 

consequence.  Although this section is not very clear, it is important to 

consider the purpose of the agreement.  Should the effect not be to save on 

income tax, donations tax, withholding tax, or secondary tax on companies 

then section 80A will not apply.

 

183  Meyerowitz184

...where parties entering into an arrangement have the choice of doing 
so in two ways one of which provides a tax benefit which the other 
does not, the choice of the first one fulfils the requirement op purpose 
which is an objective one, but not necessarily the overall purpose of 
entering into the arrangement. 

 is of the opinion that: 

                                                      
181 Botha et al Financial Planning Handbook 829. 
182 Meyerowitz D Meyerowitz on Income Tax (The Taxpayer Cape Town 2007-2008) 29-7. 
183 Huxham and Haupt Notes on Income Tax 460. 
184 Meyerowitz Meyerowitz on Income Tax 29-7. 
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Should this be correct then the test should be rather a subjective one that the 

taxpayer's sole and main purpose was to obtain a tax benefit rather than an 

objective test as that will deny the taxpayer the freedom of choice.  According 

to Meyerowitz,185

Should Mr Spencer obtain an estate duty benefit by placing his share portfolio 

into a retirement annuity, the important fact here is that this provision does not 

apply to the Estate Duty Act, as it is a separate piece of legislation.  The 

writer is also of opinion that it cannot be drawn back to the Income Tax Act as 

the investment, even before he places it into the retirement annuity, is already 

in a share portfolio where the dividends received are given as an 

exemption.

 this has never been raised under section 103(1) of the 

Income Tax Act. 

186

4.7.1.1 Build-up phase 

 

Section 29 of the Income Tax Act refers to the four fund approach and deals 

with the taxation of long-term insurers.  Every life insurance company has to 

establish and maintain four separate funds.  Each fund is taxed as a separate 

entity.  Retirement annuities reside under the untaxed policyholder fund.187

Since the abolishment of the retirement fund tax from 1 March 2007 the build-

up on retirement annuities is now totally tax free, which implicates that the 

member can now freely change the underlying assets without incurring capital 

gains tax, or paying any income tax on the interest in the build up phase.

 

188

4.7.1.2 Retirement or disability 

 

At retirement a maximum of one third of the fund value can be commuted and 

taken as a cash lump sum and with the balance one must purchase a 

                                                      
185 Meyerowitz Meyerowitz on Income Tax 29-7. 
186 Huxham and Haupt Notes on Income Tax 461. 
187 Botha et al Financial Planning Handbook 677. 
188 The investment build-up on retirement annuities was under scrutiny for a number of 

years.  Ever since the retirement fund tax was introduced in March 1996 there was 
reluctance to buy their annuities as there was uncertainty how much of the 
contributions end up in government coffers.  At the time it was abolished it was as low 
as 9%.  See Engels, Chamber and Chait Financial Advisor's Handbook 2010 180. 
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compulsory annuity (also referred to an a living annuity).189  Part of the lump 

sum will be tax free and the rest of the lump sum will be taxed on a sliding 

scale.190  Although there are no limits as to the number of retirement funds a 

member can belong to it is, however, important to note that the tax-free 

portion takes into account all retirement savings, including any pension fund 

the member might belong to.191

Should a taxpayer be the owner of more than one individual policy in a 

retirement annuity fund, the member is allowed to retire in respect of each 

individual policy contract at different dates.

 

192

• An annuity which will cease on his/her death; 

  The member will have various 

types of annuities to choose from: 

• An annuity which is guaranteed to be payable for a minimum number 

of years, for example, five years and thereafter until death.  Should the 

member die prior to the expiry of the guaranteed period then the 

beneficiaries will receive the annuity until the end of the guaranteed 

period;  and 

• A living annuity.  This annuity will provide an income and after the 

death of the member, can either continue in the hands of the 

beneficiaries or can be commuted.193

The annuity that the member receives is fully taxable as part of gross income 

annually. 

 

Should a member of a retirement annuity fund become disabled before age 

55 then such member may mature the retirement annuity as if he or she was 

retiring.194

                                                      
189 S 1 of the Income Tax Act.  Issue 2 to GN16 published on 31 March 2010 states that 

where a person retires after 1 October 2007 and should the compulsory two thirds be 
less than R75 000 the whole amount can be commuted.  Also see Muller C "The 
commutation of small annuities on retirement and existing annuities" 2009 Insurance 
and Tax 8-18. 

  The factors that one needs to consider are that if this is a pure 

190 First R300 000 of a lump sum taken is tax free, the second R300 000 is taxed at 18%, 
while the next R300 000 is taxed at 27% and over R900 000 the lump sum is taxed at 
36%. 

191 Botha et al Financial Planning Handbook 816. 
192 Botha et al Financial Planning Handbook 816. 
193 Botha et al Financial Planning Handbook 822.  Also see par 4.7.1.1 in this regard. 
194 Botha et al Financial Planning Handbook 823. 
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retirement annuity with no capital disability cover, then the member can 

receive the proceeds but it will in all likelihood not be adequate to sustain 

such a person.  No subsequent payments will be made at normal retirement 

age and an assumption can be made that the proceeds received would have 

been exhausted to a large extent as a result of inflation.195

4.7.1.3 Death before retirement 

 

On the death of the member of a retirement annuity, only a portion of the 

lump sum that is payable to the beneficiaries will be tax free.  This amount is, 

however, not determined in isolation, as all lump sum benefits from pension 

and provident funds are also taken into account.196

A further provision that was amended is that if nominees or dependants 

decided to commute the benefits, they had to do so within a period of six 

months after death of the annuitant, which was amended in the Taxation Laws 

Amendment Act

  In the case where the 

beneficiary take a lump sum, that amount will be deemed to have accrued to 

the deceased on the day before his death and will be taxed in his hands on 

the same principle as if he had retired and taken the money as a lump sum. 

197 to remove that requirement and there is thus no time 

limitation.198

4.7.1.4 Death after retirement 

 

When the annuitant retires from the retirement annuity it is compulsory to 

purchase a living annuity with two thirds of the capital of the retirement 

annuity.199  In the Taxation Laws Amendment Act200

                                                      
195 Dewar et al The practical guide to retirement funds and retirement planning 65. 

 which was promulgated 

on 22 July 2008, a definition for living annuities was inserted into the Income 

Tax Act making it clear that living annuities are taxed as part of gross income 

at the recipient's marginal tax rate. 

196 Botha et al Financial Planning Handbook 821 and 828. 
197 Taxation Laws Amendment Act 3 of 2008. 
198 Wenman and McCulloch 2008 The Financial Planner 36-38. 
199 S 1 Income Tax Act. 
200 Taxation Laws Amendment Act 3 of 2008. 
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This option will allow the annuitant to regulate the income flow to regulate 

his/her income requirement and income tax obligations.  Annuities can be 

regulated between the minimum of 2.5 percent and the maximum of 17,5 

percent  The difference here to other income-generating investments is that 

the surplus income does not accrue to the annuitant but it continues to grow 

tax-free in the fund underlying the annuity. 

The annuitant can nominate a beneficiary on the living annuity and certain life 

insurers also allow the beneficiary to be a trust.201  The main reason for 

allowing a trust to become the beneficiary is due to the recent changes that 

on death the beneficiary can commute the full amount202 and the only 

protection to make sure that there will be an income for the dependants, is to 

make the beneficiary a trust, which can be a testamentary or an inter vivos 

trust.203

A living annuity is also protected against creditors in the case of insolvency 

and divorce.  In the case of a divorce, however, it is important to note that it 

will not be applicable during the build-up phase.

 

204

In ITC 1797

 

205 the court held that a living annuity does not fall within the 

definition in section 1 of the Income Tax Act and on retirement when the 

capital is transferred from a retirement annuity to a living annuity, it is not 

treated as a withdrawal and the member is not taxed, but will rather be taxed 

on the income generated by the capital sum invested.206

4.7.2 Capital gains tax 

 

When consideration is given to the capital gains tax implications, there are 

various transactions involved that will need to be addressed. 

                                                      
201 This will differ from company to company, depending on the rules of the fund. 
202 Taxation Laws Amendment Act 3 of 2008. 
203 De Kock v Jacobson 1999 4 SA 346 W.  In this case the court stated that a living 

annuity is a contract between the parties and that s 37C of the Pension Fund Act does 
not apply and therefore the annuitant can nominate any person/trust as the beneficiary.  
This will also differ from company to company depending on the rules of the fund. 

204 See par 4.4 in this regard. 
205 ITC 1797 67 SATC 377 (Cape Income Tax Special Court). 
206 This was also upheld in the Cape High Court in C:SARS v Higgo [2006] JOL 18159 

(C). 
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The first transaction is where Mr Spencer sells his share portfolio.  Due to the 

nature of the assets of this transaction only capital gains tax will apply.207

The advantage of the second transaction where the capital received is 

invested into a retirement annuity linked to a share portfolio, is that there is no 

capital gains tax payable even if the share trading makes a profit.

 

208

There are a number of transactions that are either wholly or partially excluded 

from capital gains tax, and retirement benefits are one of the exclusions.

   

209

4.7.3 Estate duty 

  

This in effect means that on either death, retirement or disability, where the 

member or his family takes a lump sum the transaction will not be subject to 

any capital gains tax. 

Before the amendment to legislation in the Taxation Laws Amendment Act210 

only the annuities were excluded from estate duty and lump sums taken in 

terms of section 3(3) of the Estate Duty Act211 were part of "deemed" assets 

in the estate of the deceased This was, however, amended in the Revenue 

Amendment Act212

(i) so much of any benefit which is due and payable by, or in 
consequence of membership or past membership of, any 
pension fund, pension preservation fund, provident fund, 
provident preservation fund or retirement annuity as defined in 
the Income Tax Act, 1962 (Act No. 58 of 1962), on or as a 
result of the death of the deceased. 

 with the addition to section 3(2) of the Estate Duty Act: 

This amendment now has the effect that any lump sum payment from a 

retirement annuity is no longer a "deemed" asset in the estate of the 

deceased but is completely excluded from the definition of "property" in this 

section. 

                                                      
207 See footnotes 19 and 21 in this regard. 
208 Glacier Financial Holdings, as an example, allows a member to invest in a share 

portfolio that is managed by a stockbroker and is an excellent estate planning tool 
according to Carroll 2009 Finweek 26.  Also see par 4.7.1.1. 

209 Par 54 of the Eighth Schedule to the Income Tax Act.  Also see Clegg DJM Practical 
guide to capital gains tax (LexisNexis Durban 2008) 44. 

210 Taxation Laws Amendment Act 60 of 2008. 
211 Estate Duty Act 45 of 1955. 
212 Revenue Amendment Act 60 of 2008. 
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In practice a retirement annuity is often used to reduce an individual's estate 

duty liability.  Should Mr Spencer's scenario be considered, and if for example 

he sells R30 million of his share portfolio and invests in a retirement annuity 

fund as a single contribution and he passes away, that whole amount will be 

excluded from estate duty, even if his family decide to commute the whole 

amount.213

5 Conclusion 

 

The aim of this research is to investigate if, and to what extent a retirement 

annuity can be used as an estate planning tool and whether it can provide a 

viable alternative in accumulating wealth outside of the estate duty net. 

In conducting this research Mr Spencer's circumstances, as well as his 

concerns and wishes regarding the minimising of taxes and protection, 

needed to be considered.  This research compared an inter vivos trust as a 

form of conventional planning that most estate planners use, to a less 

conventional method, the retirement annuity. 

In using an inter vivos trust, there are various costs involved when creating 

the trust, and ongoing costs thereafter such as the bank account, financial 

audits and administrative fees.  Where the independent trustee is a 

professional person or institution a professional fee will also be incurred.  Mr 

Spencer will either have to sell or donate his share portfolio to the trust, and 

he will be liable to pay capital gains tax on the disposal.  In the case of Mr 

Spencer donating the shares to the trust he will be liable for donations tax, or 

alternatively the portfolio will be sold and the purchase price left in an 

outstanding loan account.  The loan account is still an asset in his estate and 

will attract executor's fees and estate duty and will not be protected in the 

case of a divorce or against creditor's claims. 

There is currently a big focus on how the administration of trusts is conducted 

by estate owners and trustees.  There are a number of court cases where 

disgruntled spouses attacked the trust, on the basis that the estate owner or 

trustee treated the trust as his alter ego, and it is only a matter of time until 
                                                      
213 The saving of estate duty will amount to about R6 million. 
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creditors will also contemplate going that route.  The reality is that trusts do 

not offer the protection they used to. 

Unless the trustees do income splitting, the income in the trust is taxed at 

40% with no exemptions or rebates and the trustees will also need to keep 

the provisions of section 7 of the Income Tax Act into account.  All profits 

made due to trading of the shares will also attract capital gains tax at an 

effective rate of 20%. 

The advantages of a trust are that the estate owner can nominate his own 

trustees who he wants to benefit from the trust and the trust can serve as a 

conduit pipe.  A further advantage is that one can transfer immovable 

property, vehicles and even furniture into the trust. 

Retirement annuities were always part of a client's financial planning, and 

were not generally a tool that estate planners used for saving of estate duty or 

capital gains tax, but more for saving towards retirement.  New developments 

changed the way in which estate planners now assess retirement annuities.  

Since the abolishment of the maximum age of 69, a door opened for clients 

who still after that age seek some tax relief, and also want to remove assets 

from the estate for estate duty purposes. 

Application is made to become a member of the fund, a monthly contribution 

is made, or in the case of Mr Spencer a once-off contribution is made to the 

fund.  Mr Spencer still had to sell his share portfolio and pay the capital gains 

tax.  There is, however, no outstanding loan account and once the money is 

paid into the fund and invested, all build-up within the fund is free of income 

tax and capital gains tax. 

The retirement fund is administered in terms of the Pension Act and only 50% 

of the trustees are selected by all the members of the fund.  Mr Spencer will 

have no control over the assets and upon death he can nominate 

beneficiaries, but the trustees will have the final say in terms of section 37C of 

the Pension Act.  He will only be able to control the level of risk he is willing to 

take as well as to a certain extent how the underlying assets are invested.  
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This option will also not be without costs as there are annual administration 

fees, commissions and trading fees from the various role-players. 

From a protection point, the retirement annuity will not be protected in case of 

a divorce due to recent changes and the non-member spouse will have the 

option to either transfer the portion to an approved fund or withdraw the cash.  

Retirement annuities offer excellent protection from creditors in case of 

insolvency as they are excluded from the insolvent estate.  An important 

factor to consider is that only money can be transferred into a retirement 

annuity. 

One of the biggest changes that was done is the exclusion of any lump sum 

taken on death from estate duty.  There will, however, in such a case be 

income tax payable at the applicable rates, but on the upside any 

contributions that were not allowed as a deduction during the lifetime of the 

annuitant will increase the tax-free portion. 

Mr Spencer due to his circumstances can consider a retirement annuity as an 

estate planning tool, to minimise taxes, provide protection against creditors 

and provide an income for his spouse after his death.  This will, however, only 

work, if he invests money into the retirement annuity that he will not need 

during his lifetime. 

In conclusion from the above-mentioned it is clear that the retirement annuity 

provides an excellent alternative estate planning option for accumulating 

wealth outside of the estate duty net, because the estate owner can remove a 

lump sum from his estate immediately for estate duty and capital gains tax 

purposes.  Important to remember, however, is that every case should be 

done on its own merits.  Generalisation should not happen and retirement 

annuities cannot be recommended to every person that has an estate duty 

problem. 
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