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1 Introduction 

The United Nations Framework Convention on Climate Change, 1 (hereafter the 

UNFCCC) defines climate change as the change of the earth's climate due to the 

harmful effects of human activities. During South Africa's recent Climate Change 

Summit2 it was affirmed that climate change is one of the greatest threats to our 

planet and to people.3 

Section 24 of the Constitution of the Republic of South Africa 4 (hereafter the 

Constitution) determines that everyone has the right to have the environment 

protected for the benefit of present and future generations. This section establishes 

an enforceable environmental right with both negative and positive duties. 5 

Consequently the State incurs a duty inter alia to protect peoples' environment from 

the negative impacts6 of climate change. This obligation also extends to the local 

sphere of government as affirmed by section 152(1) (d) of the Constitution which 

determines that one of the objects of local government is to promote a safe and 

healthy environment. During the Climate Change Summit it was stated that local 

government is "strategically positioned to be in the frontline in tackling climate 

change."? The presumed important role that local government may play is returned 

to later in th is study.8 

The international community attempts to address the challenges inherent in climate 

change with the UNFCCC and its related instruments. The UNFCCC is an 

international instrument with the broad aim of preventing the negative effects of 

climate change. South Africa is a party to the Ui\IFCCC, and when read with articles 

26 and 27 of the Vienna Convention on the Law of Treaties,9 1969 it has an 

international duty, in addition to its incidental duty in terms of the Constitution, to take 

1 A 1 of the United Nations Framework Convention on Climate Change (1992). 
2 Held at Midrand Johannesburg from 2-6 March 2009. 
3 DEAT Towards an Effective South African Climate Change Response Policy 4. Available on the 

Internet at http://www.ccsummit2009.co.za. 
4 Constitution of the Republic ofSouth Africa, 1996. 
5 Kidd Environmental Law 19. 
6 A further discussion on the impacts of climate change follows in par 2 below. 
7 DEAT Towards an Effective South African Climate Change Response Policy 4. 
8 See para 3.6, 3.7, and 4.2 below. 
9 Vienna Convention on the Law of Treaties (1969). 
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proactive measures in response to the environmentally relevant challenges that 

climate change will pose.10 

The question at hand is what the role of local government is and should be in South 

Africa's legal response to climate change, generally. To determine the role of this 

sphere of government the legal framework governing local government and the 

environment will be critically considered. The National Environmental Management 

Act 11 (hereafter NEMA) establishes the core of South Africa's environmental 

framework legislation. Accordingly South Africa's response to climate change may 

principally be regulated by NEMA. The National Environment Management: Air 

Quality Act12 (hereafter t\IEMAQA) as sectoral environmental legislation will also 

have an important role to play. Climate change is driven by poor air quality13 hence 

NEMAQA is of special relevance. 

Sections 4 and 73 of the Local Government: Municipal Systems Act14 (hereafter the 

Systems Act) place obligations on local government regarding sustainable 

development, a safe and healthy environment and the progressive realisation of the 

environmental right contained in section 24 of the Constitution. In as far as both 

instruments establish framework law, it is expected that the NEMA read with the 

Systems Act would be the principal legislative framework for the implicit and/or 

explicit regulation of the role of local government in South Africa's response to 

climate change. Still, a focused statute such as the NEMAQA is expected to be the 

ideal kind of legal instrument for unpacking the peripheries and content of the role of 

local government in the said matter. 

Based on the main research question above, this study reviews the phenomenon of 

climate change, South Africa's international and regional legal obligations in relation 

to this phenomenon, as well as the way in which local government- and 

environmental legislation provide for, or ought to provide for municipalities' 

meaningful involvement in the country's response to climate change. 

10 These challenges are attended to in para 2.2 and 2.3 below. 

11 National Environmental Management Act 107 of 1998. 

12 National Environment Management: Air Quality Act 39 of 2004. 

13 Greenhouse gases in the atmosphere drive climate change. See par 2 for a broad discussion of 


the causes of climate change. 
14 Local Government: Municipal Systems Act 32 of 2000. 
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In order to achieve the aim of this study, a literature study of the relevant legislative 

framework, scientific reports, government publications and other relevant sources 

will follow. This study has been conducted with the focus on primary resources. 

Secondary sources have been consulted to clarify the legal position where it 

appeared necessary to do so. An initial review of the background to international 

climate change is conducted in paragraph 2. The nature of local government is 

considered in paragraph 3. Subsequently, South Africa's international and regional 

law duties pertaining to climate change are analysed in paragraphs 4 and 5, 

specifically with a view to assessing the role of local authorities. Finally, the study 

concludes with a critical analysis and recommendations towards the role that local 

government can play in South Africa's response to climate change, generally. 

2 Background to climate change 

A broad overview of climate change15 follows in order to understand the implications 

thereof for the local sphere of government The causes, expected impacts and the 

possible responses to climate change are explained, to show and Illuminate, albeit 

preliminary, the potential role of local authorities, which will be attended to in greater 

detail later in this study.16 

2.1 Climate change as phenomenon 

Climate change is caused by the alteration of the earth's natural energy cycle or 

balance due to human activities. This change is attributed to human activities that 

alter the composition of the global atmosphere in a direct or indirect manner.17 For 

the purposes of the UNFCCC climate change is defined as:18 

--.------- 
15 	 The term "climate change" is preferred to the term "global warming" because the warming of the 

earth impacts not only on the average global temperature but on the climate system as a whole. 
Information on the science and effects of climate change is available from inter alia the 
Intergovernmental Panel on Climate Change's website at http://www.ipcc.ch. Specifically see the 
range of IPPC Fourth Assessment reports which is perceived to contain the most complete and 
scientifically correct analysis of climate change. Also see the UNFCCC's website at 
http://unfccc.int/2860.php for additional information 

16 See par 3 hereunder. 
17 Bulkeley and Betsill Cities and Climate Change 1. 
18 A 1 ofthe UNFCCC. 
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a change of climate which is attributed directly or indirectly to human activity that alters the 
composition of the global atmosphere and which is in addition to natural climate variability 
observed over comparable time periods. 

Accordingly, in this study the term "climate change" is understood to be the change 

in the earth's climate that is caused by human activities, as against the natural 

climate variability observed over previous periods of time. 

Climate change is caused by an increase in the amount of greenhouse gases in the 

atmosphere. 19 Greenhouse gases include carbon dioxide (C02), methane (CH4), 

nitrous oxide (N20) and halocarbons (a group of gases containing fluorine, chlorine 

and bromine).2o These gases are released into the atmosphere as a result of a wide 

array of human activities. The increase of carbon dioxide is primarily caused by the 

burning of fossil fuels,21 while changes in land use and deforestation also playa 

significant role. 22 Increases in the amount of methane and nitrous oxide in the 

atmosphere are caused by inter alia farming activities and changes in land use.2B 

Greenhouse gases act like a blanket around the earth or, like the roof of a 

greenhouse; these gases trap heat on the earth's surface and in the atmosphere by 

preventing energy and heat from escaping from the planet. Accordingly the increase 

of these gases in the atmosphere alters the earth's energy balance, causing 

imbalances in the earth's climate system, meaning that the earth's temperatures will 

increase unnaturally.24 It follows that increases of greenhouse gases cause climate 

change by reflecting heat back to the earth. 

19 Hegerl"Understanding and Attributing to Climate Change" 665. 
20 IPPC Synthesis Report 37. 
21 Fossil fuels include oil, coal and natural gas. These fuels are widely used to generate electricity, 

and other forms of energy, and to propel vehicles. 
22 Land-use changes refer among other things to the effects of deforestation, where trees that 

remove carbon dioxide (C02) from the atmosphere are cut down to make space for agriculture or 
living space for people. 

23 IPPC Synthesis Report 37. 
24 IPPC Synthesis Report 37. 
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2.2 Climate change impacts and responses25 

The term "climate change" alludes to the impacts of the phenomenon described 

above, meaning that the earth's climate system is changing due to the release of 

greenhouse gases and the warming caused thereby. Consequently climate change 

is affecting a wide range of natural and human environments.26 As is shown below 

current findings indicate that several environmental changes are already taking 

place. 

The earth's temperature is rising steadily, and this warming is disturbing several 

natural systems. Studies 27 show that global sea levels are rising due to the 

expansion of warming water and the melting of glaciers and the polar ice caps.28 In 

addition to these changes the frequency of extreme weather events is also on the 

increase.29 The amount of precipitation (rain, sleet and snow) is increasing in some 

parts of the world while simultaneously declining in other regions. 3o Heat-waves, 

heavy precipitation events (like thunderstorms) and extreme high sea levels31 have 

increased, worldwide. There is also proof of an increase in the number of climate

related natural disasters like tropical cyclones, floods, and tornados.32 Observations 

from across the world further show that many natural systems are being affected on 

the regional level. These impacts are varied and differ from region to region. 

Examples include planting crops earlier in spring, and changes in the distribution 

patterns of infectious diseases.33 

All of the above climate change impacts are already occurring globally. However, 

research shows that continued emissions of greenhouse gases at or above the 

25 	 For a more detailed discussion on the effects and impacts of climate change see the IPpe report 
on Impacts, Adaptation and Vulnerability available at 
http://www.ipcc.ch/ipccreportsjassessments-reports.htm. 

26 Adger et al "Summary for Policymakers" 9. 

27 See the IPpe Fourth Assessment reports, a range of scientifically correct and peer reviewed 


studies on climate change. 
28 UNEP Climate in Peril 9. 
29 UNEP Climate in Peril 1O. 
30 UNEP Climate in Peril 1O. 
31 In addition to the rise in average sea levels. 
32 UNEP Climate in Peril 12. 
33 UNEP Climate in Peril 13. 
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current rates will cause further warming and greater changes in the climate system.34 

When dealing with future climate change impacts, cognisance must be taken of the 

fact that the release of greenhouse gases has long-term implications. This means 

that if greenhouse gas concentrations are kept constant at today's levels, 

anthropogenic warming and sea-level rise may still continue for many centuries.35 

Accordingly it is essential that action is taken at various levels to manage climate 

change, as soon as possible. 

2.2.1 Adaptation 

Adaptation refers to the implementation of specific measures to adapt to the changes 

brought on by climate change, with the objective of reducing vulnerability to climate 

change and minimising the harm caused by it.36 Successful adaptation is dependent 

on the implementation of adaptive measures on every level of government. Adaptive 

strategies 37 should be implemented by local communities, local governments, 

provincial governments, national governments and internationally. Accordingly it is 

necessary to include climate change considerations into the planning and budgeting 

of state institutions at all,levels of decision-making.38 

From the outset it must be understood that the impacts of climate change are diverse 

and that it affects the different regions of the world differently and thus the need and 

nature of adaptive practices will vary accordingly, When developing adaptive 

measures one size will not fit all. Thus local or domestic knowledge and information 

will be essential in order to ensure effective responses to climate change in a 

particular country.39 With this fact in mind some of the expected impacts of climate 

change are discussed below in conjunction with the proposed adaptation strategies 

that may be implemented in response to the impact.40 

34 UNEP Climate in Peril 13, 

35 UNEP Climate in Peril 14. 

36 IPPC Synthesis Report 56. 

37 Further discussed below. 

38 UNFCCC Impacts, Vulnerabilities and Adaptation in Developing Countries 29. 

39 Reid and Volgel Global Environmental Change 201. 

40 It should be noted that the UNFCCC has developed a variety of programmes to assist countries 


in the development of their adaptive strategies. These programmes can be viewed at 
http://unfccc.int/adaptation/items/4159.php. One of these programmes that is very relevant for 
this discussion is the Local Coping Strategies Database. The database contains information on 
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The IPPC identified a list of climate change impacts that will adversely affect Africa 

and grouped these impacts by sector.41 The water resources,42 health,43 energy,44 

agriculture,45 ecosystems,46 coastal zones,47 tourism, 48 settlements, industry and 

infrastructure sectors49 have all been identified as sectors that will be affected by 

climate change. Consequently it will be necessary to implement adaptation 

strategies in each of these sectors to manage the said impacts. South Africa's 

vulnerabilities are briefly attended to below, in order to understand the adaptive 

measures that may have to be implemented in South Africa. 

It is predicted that climate change has the potential to impose additional pressures 

on the availability, accessibility and demand for fresh water. 50 There will be an 

overall decrease of rainfall in South Africa, especially in the western parts of the 

country,51 while increases in temperatures and sea-level rise52 will cause a decrease 

in the availability of fresh drinkable water. Additional pressure will be placed on 

water resources due to increased evaporation and water run-off and due to high 

seasonal and inter-annual rainfall fluctuations. 53 The UNFCCC identified a series of 

key vulnerable sectors in developing countries including the water resources sector. 

It is suggested that urgent attention be given to these sectors due to their climate 

sensitivity.54 Adaptation options include the protection of water resources and better 

management of these resources. 55 

long-standing coping strategies and mechanisms that have been successfully implemented by 
communities that must have adapted to specific hazards or climatic conditions. This database 
could prove very useful to local authorities in the formulation a local response strategy. 

41 	 Boko et al "Africa" 444-450. 
42 	 Boko et al "Africa" 444. 
43 	 Boko et al "Africa" 445. 
44 	 Boko et al "Africa" 446. 
45 	 Boko et a/"Africa" 448. 
46 	 Boko et al"Africa" 449. 
4 7 	 Boko et al "African 450. 
48 	 Boko et al"Africa" 450. 
49 	 Boko et al "Africa" 450. 
50 	 DEAT South Africa Environment Outlook 5. 
51 	 DEAT South Africa Environment Outlook 5. 
52 	 DEAT South Africa Environment Outlook 5. The warming of the oceans due to climate change 

will cause sea levels to rise. This will in turn cause seawater to contaminate increasing amounts 
of freshwater in the coastal zones. The rising of the sea levels will cause an increase in coastal 
erosion, and a higher level of saltwater going up into estuaries, rivers and ground water. This will 
in turn cause less dilution of wastewater discharged into rivers and will cause an increase in 
coastal pollution. 

53 	 Schulze and Perks Climate change and water 111. 
54 	 UNFCCC Impacts, Vulnerabilities and Adaptation in Developing Countries 31. The other 

vulnerable sectors are agriculture and food security, human health, terrestrial ecosystems, 
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South Africa's agriculture and food production sectors will also be affected.56 The 

production of basic foodstuffs such as maize will decrease,57 while climate change 

will also impact on the fishing industries.58 The decreases in food production can 

lead to severe food shortages. Examples of adaptive measures include the 

development of tolerant and resistant food crops and erosion control.59 

The increase in South Africa's general temperature and the decrease of rainfall in 

the western part of the country will have an impact on ecosystems. The habitats of 

animals and plants are expected to shift to the eastern parts of the country. This can 

lead to the extinction of species and a loss of biodiversity. 60 Adaptation options 

include the preservation of ecological corridors to protect eco-systems and 

biodiversity, and the establishment of protected areas.61 

Impacts on the health sector may include an increase in the prevalence of malaria, 

as warmer weather allows mosquitoes to migrate to previous malaria-free areas.62 

South Africa's health sector will in all probability have to carry an increased burden 

from malnutrition, respiratory and infectious diseases.63 Adaptive measures include 

improved emergency responses and improved disease vector surveillance.64 

It should also be noted that settlements, industry and infrastructure will also be 

affected in various ways. In the coastal zones sea-level rise will impact on local 

infrastructure, while extreme weather events such as storms, floods and droughts 

will increasingly threaten settlements and infrastructure. In the latter instance 

coastal zones and marine ecosystems. It must be understood that these are not the only sectors 
affected by climate change and where adaptation will be necessary, but the sectors referred to 
here are especially sensitive to climate change, and adaptation is therefore urgent in these 
areas. 

55 For more examples of possible adaptation measures for these vulnerable sectors refer to table 1 
included in the addendum hereunder. 

56 Boko et al "Africa" 448. 
57 IPpe Synthesis Report 37. 
58 Boko et al "Africa" 448. 
59 Depending on the circumstance, crops should be developed to be more resistant to drought, 

insects and pests, and increasing levels of salt in the soil. 
60 DEAT South Africa Environment Outlook 5-6. 
61 Strategic Plan for the Environmental Sector 9. 
62 DEAT South Africa Environment Outlook 5-6. 
63 Climate Change 2007: Synthesis Report 37. 
64 Boko et al "Africa" 450. 
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important adaptive measures include improved disaster management and local 

development planning.65 

There are also linkages between climate change and air quality. Air quality is 

affected by weather and therefore it is very sensitive to weather changes driven by 

climate change. Studies show that air quality may be adversely affected by climate 

change, and that stronger emission controls will be needed to ensure that safe air 

quality standards are not exceeded.66 

From the above it seems that the current and expected impacts of climate change 

are diverse and that these impacts vary from region to region. Therefore successful 

adaptation will hinge on the understanding of the vulnerabilities of specific regions 

and it will be essential to conduct regular vulnerability assessments and to formulate 

adaptation plans at sectoral,67 regional, and local levels.68 

2.2.2 Mitigation 

To effectively respond to climate change the implementation of both adaptation and 

mitigation strategies is essential. Mitigation strategies are meant to reduce the 

amount of greenhouse gases in the earth's atmosphere, thereby eliminating the 

cause of climate change.69 Adaptation and mitigation can be effective answers to 

climate change if used in conjunction with each other. Thus it will be necessary to 

adopt strategies and programmes to adapt to climate change, while steps are taken 

to mitigate the effects of climate change in the long run.70 It is argued that the 

adoption of these measures will have to be driven by the development of appropriate 

national, provincial and local policies, strategies and legislation. 

65 Boko et al"Africa" 450. 

66 Jacob and Winner Atmospheric Environment 51. Weather is strongly dependant on climate, and 


as such, changes in climate wi!! naturally affect weather patterns. Air quality, in turn, may be 
adversely affected by a range of factors, including weather conditions; hence provision wi!! need 
to be made for the effect of weather changes due to climate change. See Jacob and Winner 
Atmospheric Environment for further reading on the subject. 

67 For example the water, energy and transport sectors. 
68 The National Climate Change Response Policy 21. 
69 UNFCCC Handbook 74. 
70 DEAT South Africa Environment Outlook 6. 
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2.2.3 Mitigation strategies 

There are two basic approaches to climate change mitigation: the amount of 

greenhouse gas emitted by its sources71 can be reduced, and sinks and reservoirs72 

that remove greenhouse gases can be preserved and enhanced.73 

The sectors responsible for the release of greenhouse gases are the energy, 

industrial, forestry, agricultural, transport, residential and commercial, and waste and 
74wastewater sectors. To reduce greenhouse gas emissions successfully requires 

the implementation of mitigating measures. As will be indicated in later in this study, 

South African local authorities have control over some of these sectors to varying 

degrees, and hence it will inevitably be necessary for these authorities to become 

involved in mitigation. 

The reduction of greenhouse gas emissions at source can be achieved in various 

ways. The use of renewable energy sources/5 for example, can achieve a great 

reduction of emissions in the energy sector; specifically in South Africa, as most of 

its greenhouse gas emissions here are caused by the generation of electricity.76 In 

the transport sector mitigation can take place by moving from private road transport 

systems to public transport systems?7 Options to reduce emissions in the building 

sector include the more efficient heating and cooling of buildings, and improved 

insulation. 78 In the industry sector emissions can be reduced by implementing 

standards controlling the release of greenhouse gases, among others?9 It must be 

71 	 A source as defined in A 1 of the UNFCCC means any process or activity which releases a 
greenhouse gas, an aerosol or a precursor of a greenhouse gas into the atmosphere. 

72 	 A 1 of the UNFCCC defines a "reservoir" as a component or components of the climate system 
where a greenhouse gas or a precursor of a greenhouse gas is stored, while a "sink" means any 
process, activity or mechanism which removes a greenhouse gas, an aerosol or a precursor of a 
greenhouse gas from the atmosphere. 

73 	 UNFCCC Handbook 74. 
74 	 Uf\IEP Climate in Peril 18. The sector responsible for the highest amount of greenhouse gas 

emissions is the energy sector at 25.9% while the smallest contributor is the waste and waste
water sector at 2.8%. (Based on the world's emission statistics 2004). 

75 	 Pacala and Socolow Science 2004 http//:www.sciencemag.org/30 Jul. 
76 	 According the Draft National Greenhouse Gas Inventory for the Republic of South Africa, GN 

1104 in GN 32490 of 12 August 2009 South Africa's energy sector is responsible for 79% of 
South Africa's greenhouse gas emissions. 

77 IPPC Synthesis Report 60. 
78 IPPC Synthesis Report 60. 
79 IPPC Synthesis Report 60. 
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realised that there is a wide array of mitigation options available, and that the option 

most suitable for a specific situation will in each instance have to be identified.8o 

2.3 Sustainable development and climate change 

The principles of sustainable development and sustainability are extremely important 

in any response to climate change.81 Sustainable development can be defined as 

development which IImeets the needs of current generations without compromising 

the ability of future generations to meet their own needs.u82 On the other hand 

sustainability refers to the ability to maintain a desired condition.83 Thus it is argued 

that sustainable development is a tool with which sustainability can be ensured.84 

The relevance of these principles becomes clear when the impacts of climate 

change as discussed above are considered. 

Climate change will adversely affect the ability of countries to achieve sustainable 

development. 85 Shortages of water and food, and increases in extreme weather 

events that threaten livelihoods, for example, will impede the development of many 

countries. 86 But the reverse is also true as sustainable development can reduce 

countries' vulnerability to climate change. 87 This results from the fact that 

sustainable development pathways increase adaptive capacity and resilience to the 

80 For more examples of mitigation strategies refer to table 2 in the addendum hereunder. 
81 The principles of sustainable development is also incorporated into South African legislation, see 

par 5.1 below for a discussion of sustainable development as incorporated into NEMA. 
82 	 Report of the World Commission on Environment and Development: Our Common Future 

(1987). For further reading on sustainable development see Kotze Integrated Environmental 
Governance and Robinson Ecological Economics. 

83 Kotz6 Integrated Environmental Governance 254. A more complete definition of sustainability is 
given by Kotze. He defines sustainability as: the ability to maintain a desired condition over time 
without eroding natural, social and financial resource bases, through a process of continual 
improvement in the form of sustainable development. Sustainability also relates to the 
integration of various considerations, including: the environment, the economy, social factors, 
environmental governance and management efforts, and public and industry involvement. 
Sustainable results may be achieved through the application and implementation of the various 
prinCiples of sustainability and continual monitoring and post-decision follow-up of the results of 
these efforts. 

84 Kotz6 Integrated Environmental Governance 19. 
85 UNFCCC Impacts, Vulnerabilities and Adaptation in Developing Countries 5. 
86 UNFCCC Impacts, Vulnerabilities and Adaptation in Developing Countries 5. 
87 Cosford Public Health 2. 
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adverse impacts of climate change. 88 In addition, research shows that the 

implementation of sustainable development principles can effectively mitigate climate 

change. 89 It seems therefore that the careful consideration of the principles of 

sustainable development is essential as it can play an important role in mitigating 

and adapting to climate change.9o 

2.4 Conclusion 

In the light of the above exposition of the meaning and scope of climate change as a 

worldwide phenomenon it appears as if climate change will, as was already alluded 

to, have several implications for South Africa. It is also clear that an effective 

response to climate change will be dependent on the implementation of effective 

mitigating and adaptive measures. It is predicted that local authorities will have to 

play an important role in such a response to climate change, but a final view on this 

will depend on the content and parameters of South African local government law as 

discussed in the subsequent paragraphs. 

3 Local government 

After an introduction to local government in general, this part of the study considers 

the nature, role, functions and powers of local government within the South African 

state. The objective of the discussion is to highlight the potential role that local 

government can play in the countryts response to climate change. As will be 

indicated, the constitutional objectives and powers of local authorities assist in 

understanding the manner in which local government can utilise its authority to inter 

alia respond to climate change. The same holds true for distilling those functional 

areas of local government which will be affected by climate change, and where local 

88 	 Adger et al "Summary for Policymakers" 20. The sustainable management of forests and natural 
habitats can reduce vulnerability to climate change by protecting biodiversity and water 
resources, for example. See Barker "Summary for Policymakers" 22. 

89 	 Barker "Summary for Policymakers" 21. The use of sustainable energy sources, such as solar 
and hydroelectric power, instead of traditional energy sources such as fossil fuels, contributes to 
sustainable development, while reducing the emission of greenhouse gases, for example. 

90 	 This theoretical assumption implicitly infiltrates the remainder of this discussion in this 
dissertation. For further information on sustainable development and sustainability see Strydom 
and King Environmental Management 10 and 38. Also see Kotze Integrated Environmental 
Governance 16-21 and 254. 
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action may be essential. Integrated development planning also merits further 

discussion as it is perceived to be one of the tools in local government law that could 

be used to facilitate local government's response to and planning for the effects of 

climate change. 

3.1 Introduction to local government 

Government can be defined as the group of institutions or people governing a state, 

meaning that government dictates the general direction of public affairs. 91 Local 

government functions within this larger concept. It is generally seen as the sphere of 

government that operates closest to the people.92 

Local government developed due to the principles of decentralisation and 

subsidiarity. In simplest terms the principle of subsidiarity requires that governance 

should take place as close as possible to the people, and that public functions that 

need not be handled by the central government should be delegated to provincial or 

local government.93 This idea links with decentralisation, or the transfer of planning, 

decision-making, and administrative authority from central government to more 

specialised and autonomous government institutions. 94 The decentralisation of 

government functions has various advantages. These include improved efficiency in 

the performance of a function; more responsive government because smaller 

government units may be able to identify specific communities' needs more readily;95 

and improved administrative effectiveness, for example.96 

Local governments have evolved over time to provide a grass-roots level of 

government that strengthens democracy and development. Local authorities or 

municipalities have certain general characteristics that include locality, autonomy, 

governmental powers, participation, representation and legal personality. In general 

local governments are charged with a wide variety of functions that include but are 

91 Du Plessis South Africa's Constitutional Environmental Right 100. 
92 Bekink Local Government Law v. 
93 CLC Institutional Subsidiarity in the Constitution 2. Also Du Plessis South Africa's Constitutional 

Environmental Right 100. 
94 Hoyos and Uys Journal of Public Administration 27. 
95 Hoyos and Uys Journal of Public Administration 27. 
9B Du Plessis South Africa's Constitutional Environmental Right 100. 
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not limited to service provision.97 Accordingly, local government can be described as 

the sphere of government that governs closest to the community, and that conducts 

a wide range of legislative and executive acts that materially affect the lives of 

people.98 

Given the characteristics and functions of local authorities in general it becomes 

clear that they may play an important role in environmental management and/or 
99governance. Local environmental governance is defined as:100 

The management process executed by local government and communities to holistically 
regulate human activities and the effects of these activities on their own and the total 
environment (including all environmental media, and biological, chemical, aesthetic, cultural 
and socio-economic processes and conditions) at local levels; by means of formal and 
informal institutions, processes and mechanisms embedded in and mandated by law, so as 
to promote the present and futUre interests human beings hold in the environment. This 
management process necessitates a collection of legislative, executive and administrative 
functions, instruments and ancillary processes that could be used by local government, the 
private sector and citizens to pursue sustainable behaviour within the community as far as 
products, services, processes, tools and livelihoods are concerned, both in a substantive 
and procedural sense. 

The importance of local environmental governance can inter alia be derived from the 

Rio Declaration on the Environment and Development 101 (hereafter the Rio 

Declaration). In the Rio Declaration the international community stated that lilocal 

authorities construct, operate and maintain economic, social and environmental 

infrastructure, oversee planning processes, establish local environmental policies 

and regulations, and assist in implementing national and sub-national environmental 

policies;1I102 and as the level of governance closest to the people, local government 

will be a determining factor in the promotion of sustainable development.i03 The role 

97 	 Du Plessis South Africa's Constitutional Environmental Right 1 00. 
98 	 Venter (ed) Government and Politics 201. 
99 	 Environmental management can be defined as: A management process executed by institutions 

and individuals in the public and private sector to holistically regulate human activities and the 
effects of human activities on the total environment (including all environmental media, and 
biological, chemical, aesthetic and socio-economic processes and conditions) at international, 
regional, national and local levels; by means of formal and informal institutions, processes and 
mechanisms embedded in and mandated by law, so as to promote the common present and 
future interests human-beings hold in the environment. See Kotze in Paterson and Kotze (eds) 
Environmental Compliance and Enforcement 1 07-108. 

100 Du Plessis SAPL 58. 

101 The Rio Declaration on the Environment and Development (1992). 

102 Chapter 28.1 of the Rio Declaration on the Environment and Development (1992). 

103 Chapter 28.1 of the Rio Declaration on the Environment and Development (1992). The Rio 


Declaration also called for the establishment of a Local Agenda 21 aimed at ensuring sustainable 
development on a local level. The role of local government in the implementation of sustainable 
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of local government in environmental governance is also accepted in South Africa, 

with both the Constitution and the Systems Act containing measures related to local 

governments' environmental mandate.104 

Due to the perceived role of local government in environmental governance, local 

authorities may also be suited to implement effective measures in response to 

climate change. This fact was acknowledged in the Local Government Leaders' 

Declaration on Climate Change 105 (hereafter the Saitama Declaration) wherein it was 

stated that local governments have lIa special role and undeniable responsibility to 

take initiatives to protect the climate. n106 The reasoning behind this statement 

becomes clear when it is realised that the impacts of climate change are 

experienced in various ways and degrees depending on the locality.107 Accordingly, 

programmes and policies developed on a national level could lack the specificity 

needed to address local circumstances. It is argued that higher levels of government 

should provide support, funding and guidance to enable the development of more 

specific strategies.10B It follows that, provincial and local government will have to 

develop climate change preparedness strategies that have been designed to match 

their specific needs and unique circumstances.109 

This brief introduction showed that local authorities in general have several 

characteristics that enable them to play an important role in responding to climate 

change. The international community also accepts that local authorities have an 

important role in any climate change response. Subsequently, the structure of South 

Africa's local government will be discussed in order to assess to what extent the 

development becomes even more relevant due to the importance of sustainable development in 
climate change mitigation as explained in par 2.4 above. 

104 Discussed below in par 3.2. 
105 The Local Government Leaders' Declaration on Climate Change (1995). 
106 A 1 .4 of the Saitama Declaration. 
107 As explained in par 2 above. 
108 Snover et al Climate Guidebook 27. Also see a 1.5 of the Saitama Declaration that requires 

national governments to be responsive to and support local activities in the following manner. 
National government should formulate and Implement national plans that support local action 
plans. It should establish legal, institutional, and financial frameworks that enhance local 
government's capacity. Finally national government should provide necessary and appropriate 
resources to local governments to enable them to respond to climate change. 

109 Snover et al Climate GUidebook 27. Also see Bulkeley and Betsill Cities and Climate Change 
especially chapter 1 with regards to the suitability of local authorities to initiate climate change 
programmes and strategies. 
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current legislative framework enables local government to respond to climate change 

in the South African context. 

3.2 South African local government 

The role of local government in South Africa has changed dramatically in recent 

years. In the past, local government was the lowest tier of government in a 

hierarchical government structure that derived its powers and functions from national 

and provincial government. As such, local government principally served as the 

administrative arm of higher government institutions and was mostly charged with 

the provision of services on the local level. 110 This position changed with the 

introduction and acceptance of the Constitution of the Republic of South Africa 111 

(the interim Constitution of 1993) and the final Constitution in 1996, wherein the 

system of parliamentary supremacy was replaced with the current system of 

constitutional supremacy.112 The government structure changed from a hierarchical 

structure to a new structure, wherein local government is respected as a distinctive 
113sphere of government.

The Constitution brought the above change about by determining that the South 

African government comprises of national, provincial and local spheres. Each of 

these spheres is distinctive, interdependent and interrelated, and has its own 

constitutional powers, duties and responsibilities.114 The constitutional objectives of 

the local government sphere currently are: 1 5 

(a) to provide democratic and accountable government for local communities; 
(b) to ensure the provision of services to communities in a sustainable manner; 
(c) to promote social and economic development; 
(d) to promote a safe and healthy environment; and 
(e) to encourage the involvement of communities and community organisations in the

116matters of local government.

110 Steytler Local government In South Africa 1 84. 

111 Constitution of the Republio ofSouth Afrioa 200 of 1993. 

112 Bekink Local Government Law 15. 

113 Steytler Local government in South Afrioa 1 84. 

114 S 40 of the Constitution. 

115 S 152 ofthe Constitution. 

116 It is expected that climate change will have implications for most, if not all, of these objectives. 


The objective to ensure sustainable service provision as contained in s 152(b) will be influenced 
by reductions in water supply, for example, in as far as it may influence a local authority's ability 
to provide sustainable water and sanitation services. The objective to promote social and 
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These objectives make it clear that local government has several functions in the 

South African state. These include sustainable service provision, democratic 

governance that encourages the participation of local communities, and the social 

and economic development of the area. In addition to the above objectives, local 

government also has an environmental mandate, as it has the constitutional duty to 

promote a safe and healthy environment. i17 South African local government must 

hence provide governance that both encourage social and economic development 

and protect the environment. The important role that the environment should play in 

where and how local government regulate local communities is reinforced by an 

inclusive reading of sections 7(2),24 and 27 of the Constitution. 118 

The constitutional objectives of local government also bring the developmental 

nature of local government to the fore. The White Paper on Local Government119 

defines the nature of developmental local government. It states that developmental 

local government is local government committed to working with citizens and groups 

within the community to find sustainable ways to meet their social, economic and 

material needs and improve the quality of their lives.12o The Constitution confirms 

and clarifies this developmental duty by determining that a local government must 

structure and manage its administration, budgeting and planning processes to give 

priority to the basic needs of the community.121 In addition thereto, the Constitution 

determines that local government must participate in national and provincial 

economic development as contained in s 152(c) can be impaired by extreme weather events like 
drought and floods, for example. Climate change may also have a wide range of impacts on the 
environment as alluded to in par 2.2 above, thereby influencing local authorities' ability to ensure 
a safe and healthy environment. 

117 The promotion of a safe and healthy environment entails the considerations of environmental, 
health and security issues in the governance of the municipal area. See Du Plessis South 
Africa's Constitutional Environmental Right 301. The inclusion of the requirement to promote a 
safe and healthy environment also acknowledges the duty of local government to give effect to 
the environmental right as contained in s 24 of the Constitution. 

118 S 24 contains the right to an environment that is not harmful to health and well-being, and s 27 
determines that everyone has the right to have access to health-care services, sufficient food 
and water, and social security. S 7(2) of the Constitution, determines that the state must respect, 
protect, promote and fulfil the rights contained in the Bill of Rights. Hence local government must 
promote these rights by implementing measures that protect the environment and secures 
access to food and water, health services, and social security. 

119 GN 423 in GG 18739 of 13 March 1998. 
120 For further reading on developmental local government see Steytler and De Visser Local 

Government Law of South Africa 28. 
121 S 153(a) ofthe Constitution. 
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development programmes.122 Developmental local government's primary objectives 

appear to be to ensure the sustainable social economic development of a community 

to improve the quality of life of South Africans.123 It is argued that in order to achieve 

this, particular attention must be paid to environmental affairs and the close 

relationship between social and economic development and a safe, healthy and 

protected natural environment. The intricate relationship between municipal service 

delivery and environmental management will also come to the fore as this study 

progresses. 

Local government has constitutionally been pOSitioned to playa key role in the 

development and transformation of South Africa. 124 When its developmental role is 

considered together with the scientifically foreseen implications of climate change, it 

seems inevitable that climate change will adversely impact on municipal 

development,125 To estimate whether and how municipalities are able to respond to 

the impacts of climate change, the nature and structure of a municipality generally 

needs to be understood. 

3.3 The nature and structure ofmunicipalities 

Local government is established in terms of and regulated by the Constitution and a 

series of statutes, the so-called suite of local government laws that was promulgated 

to regulate local governance further. These include: 1) the Structures Act, that 

provides for the establishment of municipalities and that regulates several matters 

related to the structures and organs within local government, and 2) the Systems 

Act, that contains a significant number of specific provisions necessary to ensure 

that a municipality is afforded the necessary statutory powers and capacity to meet 

its constitutional objectives. Most of the other laws related to local government 

emanate from or at least link with the provisions of the former two acts. 

122 S 153 (b) of the Constitution. 

123 Asmah-Andoh Journal of Public Administration 104. 

124 Steytler and De Visser Local Government Law of South Africa 28. 

125 Studies show that climate change is expected to hamper the realisation of sustainable 


development, and of the Millennium Development Goals. See UNEP Climate in Peri/54. 
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Local government is comprehensively discussed in chapter 7 of the Constitution, but 

it is section 2 of the Systems Act which most clearly describes the nature of a 

municipality: it is an organ of state that exercises legislative and executive authority 

within its area of jurisdiction.126 A municipality consists of the political structures, the 

administration of the municipality, and of the community itself. Local governments 

collectively serve as an autonomous sphere of government that may exercise 

executive and legislative authority without improper interference from other spheres 
127of government.

The Constitution determines that there are three categories of municipalities which 

are further regulated in chapter 1 of the Structures Act. A Category A municipality is 

known as a metropolitan municipality and has exclusive executive and legislative 

authority in its area of jurisdiction.128 This municipal category is characterised by 

large urban settlements with high population densities, a high degree of functional 

integration, and a complex and diversified economy.129 

Category C or district municipalities have executive and legislative authority in an 

area that includes more than one category B or local municipality. Thus all local 

municipalities must share their executive and legislative authority with a district 

municipality.130 The division of powers between district and local municipalities is 

prescribed in the Structures Act. A district municipality must seek to "achieve the 

integrated, sustainable and equitable social and economic development of its area 

as a whole. 1I131 It must perform integrated development planning for the whole 

district, promote bulk infrastructure development and services, build the capacity of 

local municipalities in its area, and perform their functions if they lack the capacity to 

do so. Finally district municipalities must ensure the equitable distribution of 
_ .._-------
126 The municipalities' jurisdiction or boundaries are determined in terms of the Local Government: 

Municipal Demarcation Act 27 of 1998. The act provides inter alia the criteria and procedures for 
the determination of municipal boundaries, and thus jurisdiction. 

127 Steytler and De Visser Local Government Law of South Africa 26. 
128 S 2 of the Structures Act determines the characteristics of areas that must be governed by 

metropolitan municipalities. These are areas consisting of intensely developed conurbations with 
high population, intensive movement of people, goods and services; centres of economic activity 
with complex and diverse economies; single areas for which integrated development planning is 
necessary; and areas with strong interdependent social and economic linkages between their 
constituent units. 

129 The White Paper on Local Government 51 
130 S 155(1)(a), (b) and (c) of the Constitution. 
131 S 83(3) of the Structures Act. 
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resources among the different municipalities in its area. i32 [n addition to the above, 

section 84 contains a specific list of functions and powers which fall within the 

mandate of district municipa[ities.i33 Powers and functions that are not specifically 

awarded to district municipalities fall within the mandate of loca[ municipalities. i34 

The distinctions between different categories of municipalities are important for 

various reasons. The 1\[ EMAQA, for example, allocates different functions to the 

different types of municipalities, thereby giving local authorities different duties in 

relation to climate change.i35 The distinctions between different municipalities also 

may imply that their ability to address climate change will differ. Climate change 

strategies may therefore have to distinguish between categories of municipalities.i36 

Regardless of the type or category of municipality concerned, it is particularly 

important to establish how the powers and duties of municipalities may fortify or 

hamper local government's involvement in the implementation of a climate change 

response strategy or strategies. 

3.4 Duties of local government decision makers 

All municipalities must achieve the local government objectives that are contained in 

section 152 the Constitution. The specific [ocal government organ responsible for 

the achievement of these objectives is the Counci[137 of each municipality.i38 The 

Council has the right to govern the [ocal government affairs of the community and 

exercise its executive and legis[ative authority, and should see to the financing of the 

affairs of the municipality by charging fees, rates, taxes, levies and duties.i39 

132 S 83(3)(a) (d) of the Structures Act. 

133 S 84(1) of the Structures Act. 

134 S 84(2) of the Structures Act. 

135 See the discussion of NEMAQA in par 5.2 hereunder. 

136 See SALGA Local Government Climate Change Discussion Document at 13 in which it is 


acknowledged that the differences in capacity must be considered when developing South 
Africa's climate change response policies. 

137 These councils are established in terms of chapter 3 of the Systems Act, and serve as the 
executive and legislative body of municipalities. 

138 S 4 of the Systems Act. 
139 S 4 of the Systems Act. 
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Subject to a municipality's financial and administrative capacity as well as other 

practical considerations, the Council has all of the duties prescribed in the Systems 

Act. Councils must inter alia exercise their executive and legislative authority and 

use the resources of the municipality in the best interests of the local community.14o 

They must provide democratic and accountable government that encourages the 

active involvement of the community in its affairs. 141 The Council must also consult 

the community with regard to municipal services and the delivery of such services.142 

It must ensure that it exercises its authority in a manner that allows the community to 

participate in all local governance processes.143 

A Council should strive to ensure that municipal services are provided in a financially 

and environmentally sustainable manner144 and that all members of the community 

are provided with equitable access to such services. The Council is also responsible 

for development and for the promotion of development.145 It should also promote a 

safe and healthyenvironment.146 Finally the Council must respect and promote the 

progressive realisation of the fundamental rights contained in the Bill of Rights in the 

Constitution including the section 24 environmental right.147 From the discussion of 

climate change earlier it can be perceived that climate change will have a wide range 

of impacts.148 These impacts are expected to have consequences on the ful1:ilment 

of the Council's duties as described above. 

Decision makers in local government have different rights and duties, some of which 

have a direct bearing on the environment of communities. For the purposes of this 

study, a more detailed discussion follows on the powers and functions of South 

Africa's local government with the aim of identifying the functional areas that will be 

affected by climate change. The identification of these functional areas is critical, as 

140 S 4(2) (a) of the Systems Act. 

141 S 4(2)(b) & (c) of the Systems Act. 

142 S 4(2) (e) of the Systems Act. 

143 The role of community participation in local governance is important for two reasons: The 


international legal framework (discussed in par 4) that governs climate change requires the 
active involvement of communities in the formulation and implementation of climate change 
response strategies. Secondly the local community takes part in, and influences, the governance 
of a municipal area directly and indirectly. 

144 S 4(2)(d) of the Systems Act. 
145 S 4(2) (g) of the Systems Act. 
146 S 4(2) 0) of the Systems Act. 
147 S 4(2) G) of the Systems Act. 
148 See par 2.2 above. 
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this will enable local governments to understand their potential role in South Africa's 

climate change response. 

3.5 Functional areas of local government 

As 	has already been indicated, section 156 of the Constitution determines that 

municipalities have executive and legislative authority with the right to administer all 

of the affairs listed in Schedules 4(8) and 5(8) of the Constitution. 149 Municipalities 

also have the right to take any actions that are necessary for, or incidental to the 

effective performance of their functions and powers. 150 A number of the functional 

areas for which local government in South Africa is responsible are expected to be 

particularly important for purposes of a discussion of local government's role in 

responding to climate change.151 

Schedule 4(8) contains the following relevant areas that fall within the powers of 

local authorities: air pollution, 152 building regulations, 153 electricity and gas 

reticulation, 154 fire fighting services, 155 local tourism, 156 municipal planning, 157 

municipal health services, 158 municipal public transport, and municipal public 

149 S 156(1 )(a) of the Constitution. 
150 S 156(5) of the Constitution. See Steytler and Fessha SALJ 327 as well as Du Plessis South 

Africa's Constitutional Environmental Right 303. 
151 	 See climate change impacts, adaptation and mitigation as discussed in para 2.2, 2.3, and 2.4 

above. Some of the implications of climate change for each sector will be referenced to and 
illustrated with an example in order to illustrate the relevance of climate change for that particular 
functional area. It is important to note that the manner in which climate change will affect these 
functional areas will vary from region to region. Accordingly the importance of local knowledge 
and research on the implications of climate change for a specific municipality should not be 
underestimated. 

152 Relates to the management of greenhouse gases as well as the collection of information on 
greenhouse gas emissions, for example. 

153 Important for mitigation and adaptation as these regulations can influence the energy efficiency 
of buildings as well as the resilience of buildings in the case of extreme weather events, for 
example. 

154 Climate change can be mitigated by increasing energy efficiency and by the use of alternative 
energy sources, for example. 

155 increases in temperature and the higher prevalence of droughts will cause increases in 
the prevalence of fires. 

156 The impacts of climate change on local tourism will vary, some areas are expected to experience 
less rainfall and higher temperatures, such impacts can adversely affect the popularity of tourism 
in an area. 

157 Integrated short and long term municipal planning is essential for climate change mitigation and 
adaptation in the areas of transport and land use, for example. 

158 Climate change can affect public health due to changes in disease distribution patterns. 
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works. 159 Other such areas of responsibility include pontoons, ferries, jetties, piers 

and harbours (excluding the regulation of international and national shipping and 

matters related thereto) storm-water management systems in built-up areas, 160 

trading regulations,161 water and sanitation services limited to potable water supply 

systems, and domestic waste-water and sewage disposal systems.162 

The relevant functional areas as per Schedule 5 (6) include: municipal parks and 

recreation, public places, 163 refuse removal, refuse dumps and solid waste 

disposal,164 and street Iighting.165 

Several of the areas expected to be significantly affected by climate change that 

were identified in paragraph 2 above and for which adaptation and mitigation 

measures should be implemented, fall within the functional areas of local 

government. Hence, in addition to the constitutionally entrenched duties to protect 

the environment and to govern local affairs, municipalities may also be further 

affected by climate change obligations in terms of international law. Although the 

South African state is committed to international climate change law obligations a lot 

remains to be said for sub-state organs' role in actually implementing and realising 

such obligations. Accordingly it will be necessary to critically analyse the 

international legal 'Framework in the light of the identified functional areas of local 

government competence, in order to comprehensively assess municipalities' role in 

responding to climate change. 166 

159 Climate change can be mitigated through passenger modal shifts from private to public transport, 
for example. 

160 Sea level rise, increases in precipitation due to changes in climate and the higher prevalence of 
extreme weather events like storms are expected to place additional stresses on storm-water 
management systems, for example. 

161 	 Trading regulations can be used to encourage local communities to buy produce locally, thereby 
reducing the local economies carbon footprint to mitigate climate change. 

162 These systems may be influenced by reduced water availability, for example. 
163 Management of parks and public places to 'green' the urban environment is important. Urban 

greening is essential as it reduces the urban heat island effect and could mitigate climate change 
by reducing the amount of greenhouse gases in the atmosphere. For further reading on the 
urban heat island effect see Laukkonen ea Habitat International 289 and ICLEI 2009 
www,hotcities.org. 

164 Climate change can be mitigated by the recovery of methane from landfill sites, for example. 
165 Climate change can be mitigated by, amongst other, the use of energy efficient lighting 

strategies. 
166 South Africa's international obligations are further attended to at par 4 hereunder. 
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It should at this pOint, however, be noted that the Constitution requires that all 

constitutional obligations must be preformed diligently and without delay. Thus, the 

performance of one function should not cause another function to be neglected.167 

This implies that the measures a local authority implements in response to climate 

change should not adversely impact on its ability perform its other constitutional 

duties. Accordingly the integration and alignment of climate change related 

measures and other municipal functions are essential. 

The fact that the mandate and areas of competence of local government may be 

expanded in national and provincial legislation also warrants consideration. 168 

National and provincial government may allocate additional duties to local 

government as part of a co-ordinated climate change response. The Constitution 

also entrenches the principle of subsidiarity.169 The Constitution determines that 

national and provincial government must assign any matter contained in Schedules 4 

and 5 to the sphere of local government if the matter would be administered most 

effectively locally, and if municipalities have the capacity to administer it.170 This 

implies that the measures taken in response to climate change that will be most 

effectively dealt with by local government should be assigned to local authorities. 

The cumulative effect of these provisions is that national, provincial and local 

government will need to develop a comprehensive climate change response policy 

that identifies where and how each sphere of government should become involved in 

climate change response strategies. Such a policy will inter alia need to address the 

role of local government and the specific interventions local authorities will need to 

implement. 

3.6 Integrated Development Planning and Climate Change 

There are several mechanisms by means of which local government can effectively 

govern its affairs and its community. In post-1996 local government law, particular 

attention is paid to integrated development planning, which appears to be a key 

mechanism in relation to specifically developmental local government. For purposes 

167 S 237 of the ConstHution. 

168 S 156(1 )(b) ofthe Constitution. 

169 Subsidiarity is discussed in par 3.1 above. 

170 S 156(4) ofthe Constitution. 
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of this study it merits to briefly dwell on South Africa's integrated development 

planning system in the local government sphere. 

Integrated development planning is a planning approach that is aimed at finding the 

best possible approaches to ensure the sustainable development of an area. As the 

name suggests, the planning process must be integrated, meaning that all social, 

economic, environmental, spatial, cultural, political and any other relevant 

considerations must be considered in order to ensure the development of a 

consolidated, strategic, long-term developmental plan. 171 Thus integrated 

development planning may accordingly be used by a local authority in order to 

regulate the future development of the municipality in a manner that ensures that the 

municipalities' resources and capacity are used and developed effectively. 172 

Integrated development planning is defined as lIa form of planning that involves 

linkage and co-ordination between all sectors of activity that impact on the operation 

of a local authority.n173 In light of the developmental role of local government 

generally, it is clear that this form of planning could generally be used to achieve a 

higher quality of life in a municipality as a whole. This seems to also have been 

acknowledged in other countries such as Germany174 and Namibia.175 

The system of local government planning in South Africa revolves around the 

development of an Integrated Development Plan (hereafter an lOP) as provided for 

in chapter 5 of the Systems Act. An lOP binds the municipality in the exercise of its 

executive authority, and it serves as the principal strategiC planning instrument that 

guides all planning and development that takes place in a municipality. It should 

also guide any municipal decision that relates to planning and development.176 

An lOP is adopted by the Council of a municipality after its election and it must be 

reviewed and amended annually.i77 According to the Systems Act an lOP should 

link, integrate and co-ordinate plans for development. The plan should align 

171 Bouillon Volhoubare Grondontwikkeling 93. 

172 Bouillon Volhoubare Grondontwikkeling 93. 

173 Bouillon Volhoubare Grondontwikkeling 94. 

174 Du Plessis South Africa's Constitutional Environmental Right 155. 

175 Du Plessis South Africa's Constitutional Environmental Right 219. 

176 S 35 of the Systems Act. 

177 S 25 and 34 of the Systems Act. 
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resources and capacity to ensure the implementation of the municipality's 

developmental objectives. The latter must be realistic. The plan also establishes the 

policy framework on which annual budgets must be based, and should be aligned 

with national and provincial developmental plans and legislation of national and 

provincial government such as the NEMA.178 

The Systems Act describes the core components that must form part of an lOP. An 

lOP must contain the Council's vision for the long-term development of the 

municipality, and the plan should give priority to the municipality's most critical 

developmental and internal transformation needs. 179 The plan must assess the 

current level of development within the municipality, and should identify the 

communities within the municipality which do not have access to basic municipal 

services. 180 The lOP should set out the Council's developmental priorities and 

objectives, and it should indicate its local economic development aims and internal 

transformation needs.181 It must be aligned with any relevant national and provincial 

sector plan such as air quality management plans182 and biodiversity frameworks,183 

as well as with any planning requirement binding on the municipality in terms of 

legislation.184 The lOP should also contain a spatial development framework. The 

latter must provide guidelines for land use management within the municipal area.185 

The Council must set out its operational strategies in the IDP,186 and the plan must 

contain suitable disaster management plans. 187 The plan must also include a 

financial plan, and the financial plan must contain a budget projection for at least 

three years.188 Finally the plan must contain a set of key municipal performance 

indicators and targets as set out in section 41 189 of the Systems Act. 190 Many of 

178 S 25(a) of the Systems Act. 

179 S 26(a) of the Systems Act. 

180 S 26(b) of the Systems Act. 

181 S 26(c) of the Systems Act. 

182 National and provincial air quality plans developed in terms of s 15 of the NEMAQA. 

183 The national biodiversity framework as developed in terms of s 38 of the National Environmental 


Management: Biodiversity Act 10 of 2004. 
184 S 26(d) of the Systems Act. 
185 S 26(e) of the Systems Act. 
186 S 26(g) of the Systems Act. 
187 S 26(g) of the Systems Act. 
188 S 26(h) ofthe Systems Act. 
189 S 41 deals with municipal performance management systems. It deals with the determination of 

performance indicators and targets that are meant to measure the performance of municipal 
functions. These performance management systems can be used to inter alia 

190 S 26(1) of the Systems Act. 
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these key components are especially important with a view to climate change. The 

Council's priorities and objectives should be influenced by climate change 

considerations, and the spatial development framework and land use management 

plan should hence be conservatively designed in line with the precautionary 

principle191 and known impacts of climate change. Operational strategies are also of 

importance as it should indicate how the proposed interventions in the lOP will be 

implemented. 

A local municipalities' lOP must conform to the 'framework for integrated 

development planning as adopted by the relevant district municipality. The 

framework must indicate all of the plans and planning requirements as contained in 

national and provincial legislation that must be complied with by municipalities. 192 

The framework should indicate the matters in the municipalities' lOPs which should 

be aligned with the district municipality's lOP, and should give guidance on how the 

alignment should be approached. 193 The 'framework should also determine 

procedures for consultations between the municipalities during the drafting of their 

respective lOPs, and should also indicate the process to be followed should the 

framework be amended. A local municipality's lOP must in addition be aligned with 

any other developmental plans or policies of provincial and/or national 

government.194 The alignment between the lOPs of district and local municipalities is 

of relevance because climate change response measures, by necessity and due to 

its variety of facets, must be integrated. Accordingly it is essential that district and 

local municipalities develop their climate change response strategies in consultation 

with each other. 

Clearly, an lOP is meant to serve as the principal planning instrument that should 

ensure that a municipality achieves its constitutional objectives. It guides 

development and decision making in a municipality and it is binding on the executive 

authority of the relevant municipality. 

191 See para 4.1 and 5.1 below. 

192 S 27(2)(a) of the Systems Act. 

193 S 27(2)(b)&(c) of the Systems Act. 

194 The Systems Act also contains guidelines for the process that must be followed during the 


adoption of an lOP. The process need not be discussed in detail, but it should be noted that the 
adoption process has been designed with the principles of public participation in mind, and that 
the development of an lOP is an all inclusive process that allows stakeholder involvement. 
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Integrated development plans or lOPs have the potential to serve as the primary 

planning tool for local government's actions towards climate change mitigation and 

adaptation. It contains municipalities' developmental objectives and priorities and 

describes the interventions necessary to achieve those objectives. Thus it is also 

suited to contain municipalities' priorities, objectives and implementation measures 

with relation to the different components or facets of climate change. In addition, the 

lOP contains land use management plans, operational strategies and the municipal 

budget; these instruments all need to acknowledge and provide for measures 

towards mitigation of and adaptation to climate change in order to ensure an 

effective response to the phenomena. Hence it is argued that the lOP could serve 

as the primary planning tool in which municipalities address climate change. This 

view will arguably prove even truer if district municipalities' frameworks for integrated 

development are used to guide the district's climate change response generally, 

while the local municipalities' lOPs contain the specific measures needed to give 

effect to the district's climate change objectives. 

Current policy discussions on local government and climate change also show a 

need to integrate climate change measures into municipal IDPs. 19s However, for 

several reasons, municipalities face challenges in effectively addressing climate 

change in their lOPs. These include the lack of a political and legal mandate to 

address climate change; trouble in determining the ownersrlip of responsibilities with 

relation to climate change; and uncertainty in terms of the exact implications of 

climate change for local government. 196 These challenges are returned to in 

paragraph 6 below. 

195 	SALGA Local Government Climate Change Discussion Document 2. Some municipalities have 
already integrated climate change considerations into their development planning. These 
municipalities inter alias include the City of Cape Town, eThekwini and Johannesburg that have 
developed various adaptation and mitigation plans. See SALGA Local Government Climate 
Change Discussion Document 15. 

196 	SALGA Local Government Climate Change Discussion Document 44. Other challenges 
identified by local authorities include; the implementation of the clean development mechanism 
(see par 4.1.2 for a further discussion thereof), and finding a balance between mitigation and 
adaptation measures. SALGA's report shows that municipalities tend to focus on climate change 
mitigation, while adaptation is neglected due to inter alia uncertainties of the municipalities' 
vulnerabilities to the impacts of climate change. Municipalities also identified capacity constraints 
and insufficient resources, an overall lack of research on climate change, lack of integrated 
development planning, and lack of leadership on climate change issues. 
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3.7 Conclusion 

From the above it is clear that the local sphere of government plays a crucial role in 

development, service delivery and governance, including environmental governance 

of the South African state. An inclusive reading of paragraphs 2 and 3 above further 

highlights that local government and the constitutional framework governing it, by 

nature implies that climate change is an issue at and for the local sphere of 

government. 

It is however one thing to discuss climate change as a phenomena on the one hand 

and the changing face of South Africa's local government, on the other. The point is 

that apart from the broad environmental objectives of local government in the 

Constitution and Systems Act, South Africa's local government increasingly incurs 

international law duties in relation to climate change. The I'state's" acceptance of 

climate change law simultaneously results in duties of sub state organs such as local 

government. The next section of this study turns to this issue. 

4 South Africa's duties with regard to climate change 

South Africa is a party to the UNFCCC as well as the Kyoto Protocol to the United 

Nations Framework Convention on Climate Change 197 (hereafter the Kyoto 

protocon. These treaties contain obligations and principles that are binding on 

South Africa and that govern the international community'S climate change response. 

In the first part of this section these obligations and principles will be briefly 

discussed, with the aim to determine which duties should be addressed by 

government - with the inclusion of municipalities. In the second part of this section 

these identified international duties, will be discussed in the light of the implications 

of climate change as was addressed in paragraph 2 above. The primary objective is 

to determine the potential role of local authorities in South Africa's execution of its 

international law duties. The said discussion will highlight the possible roles of local 

government in the country's climate change response. 

197 Kyoto Protocol to the United Nations Framework Convention on Climate Change (1998). 
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4.1 International law 

International law can be defined as the body of rules and principles which is binding 

upon states, and that governs their relationship with one another.19B International 

environmental law is the complete set of international rules regulating and protecting 

the environment. 199 It contains legally binding principles and obligations derived 

-From customary rules and conventions, as well as treaties such as the UNFCCC and 

the Kyoto Protocol. 

The Constitution prescribes when and how international law may become legally 

binding in South Africa. It determines that international law may have the force of 

law if it is consistent with the principles contained in South Africa's statutes and the 

Constitution. 200 Section 231 of the Constitution regulates the incorporation of 

international agreements into domestic law; it determines that the national executive 

may sign international agreements on behalf of South Africa.201 These agreements 

become binding after ratification by the National Assembly and the National Council 

of Provinces.202 International agreements become legally binding when enacted into 

law by national legislation, while a self-executing provision of an agreement 

becomes law after approval by Parliament.203 The UNFCCC and Kyoto Protocol are 

meant to be self-executing and therefore became legally binding in South Africa after 

their ratification.204 

At this stage it is important to take note of the fact that there are currently 

negotiations under way for the development of further commitments under the 

UNFCCC and the Kyoto Protocol. The negotiations will be completed at the 15th 

Conference of the Parties 205 (hereafter the COP). The COP will be held in 

Copenhagen during December 2009 and is intended to CUlminate in an agreement 

covering further commitments under the Kyoto Protocol, the agreement is intended 

198 Dugard International Law 1. 

199 Kiss and Shelton Handbook on Environmental Law 3. 

200 S 232 of the Constitution. 

201 Glazewski Environmental Law 585. 

202 S 231 (2) of the Constitution. 

203 S 231 (4) of the Constitution. 

204 See Dugard International Law 60-61 for further discussion on the ratification of international law. 

205 Conference of the Parties refers to the parties to the UNFCCC. 
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to inter alia; enhance national and international mitigation action; to enhance 

adaptation action; to enhance technology transfer; as well as a future vision to 

address climate change; and finally to enhance action for the provision of financial 

resources to address climate change.206 

Although the outcome of the Copenhagen COP could have an impact on the 

international position on climate change, the measures in the UNFCCC and the 

Kyoto Protocol will remain be relevant as the U[\1 FCCC and the Kyoto Protocol 

provide the framework that contains the general principles with regard to mitigation, 

adaptation, international cooperation including technology transfer, funding, and a 

shared universal vision. 

4. 1. 1 United Nations Framework Convention on Climate Change 

During the 1992 Rio Earth Summit the UNFCCC was adopted to address the 

challenge of climate change. South Africa signed the UNFCCC during 1993 and 

ratified it in 1997.207 The UNFCCC is the principal legal framework governing the 

international community's response to climate change. 

The ultimate objective of the UNFCCC is stated as follows:208 

To achieve, in accordance with the relevant provisions of the Convention, stabilisation of 
greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous 
anthropogenic interference with the climate system. Such a level should be achieved within 
a time frame sufficient to allow ecosystems to adapt naturally to climate change, to ensure 
that food production is not threatened and to enable economic development to proceed in a 
sustainable manner. 

The main objective of the UNFCCC, the Kyoto Protocol, and any new agreements 

that will be concluded in Copenhagen therefore seem to be aimed at stabiliSing the 

amount of greenhouse gases in the atmosphere to a level that would prevent 

dangerous human (anthropogenic) changes in the earth's climate system. But the 

objective does not itself make clear what IIdangerous anthropogenic interference with 

the climate systemII means, nor does it provide a definite limit on the total 

206 UNFCCC 2009 http://unfccc.int/2860.php. 
207 UNFCCC 2009 http://unfccc.int/2860.php. 
208 A 2 of the UNFCCC. 
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permissible amount of greenhouse gases in the atmosphere. Clearly scientific 

knowledge is needed to determine the acceptable levels of emissions as the 

objective allows emission levels to be limited as required as new scientific 

knowledge and advances require.209 Provision is hence tacitly made for application 

of the precautionary principle 210 as an acknowledged principle in international 

environmental law. The focus of the UNFCCC is on mitigation and not adaptation, 

even thoLjgh adaptation is also acknowledged as a crucial part of the international 

climate change response. Be it as it may states are expected to effectively address 

mitigation inter alia in its planning and environmental governance efforts.211 

The UI\IFCCC contains a set of guiding principles in the light of which the UNFCCC's 

objectives should be attained. It determines that the climate system should be 

protected IIfor the benefit of present and future generations of humankind" while the 

common but differentiated responsibilities and capabilities of the parties are taken 

into account.212 The principles also state that the parties to the convention should 

take precautionary measures to anticipate, prevent or minimise the causes of climate 

change and mitigate its adverse effects.213 The Convention acknowledges that the 

parties have the right to promote sustainable development in the steps they take to 

respond to climate change, and it requires that policies to protect the climate system 

against human-induced change should be integrated into parties' national 

development programmes.214 The duty to include climate change-related measures 

into developmental programmes must arguably be understood as. a duty of state 

governments to estimate the best suitable levels and mechanisms for the design and 

implementation of development plans. 

Article 4 of the UNFCCC contains a list of commitments that must be fulfilled. South 

Africa and other state parties must inter alia publish a national communication to the 

209 UNFCCC Handbook 23. 
210 On the precautionary principle see further Kidd Environmental Law 33 and the discussion of the 

national environmental management principles in par 5 hereunder. 
211 See the definitions of environmental governance and local environmental governance as 

discussed in par 3.1 above. 
212 A 3(1) of the UNFCCC. This provision reflects the notion of environmental justice. For further 

reading on environmental justice in the context of climate change see Ikeme Global 
Environmental Change 195-196. 

213 A 3(3) of the UNFCCC. This provision symbolises the precautionary principle in international 
environmental law. For a further discussion of the precautionary principle see par 5.1 hereunder. 

214 A 3(4) of the UNFCCC. 
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conference of the parties.215 The communication must contain a national inventory 

of anthropogenic emissions by sources and removals by sinks of all greenhouse 

gases,216 and a summary of the steps that have been taken to achieve the aims of 

the UNFCCC.217 South Africa published its Initial National Communication under the 

UNFCCC on 11 December 2003, and has initiated a public participation process for 

the development of the country's Second National Communication to be completed 

during May 2010. 

Article 4(1 )(b) commits South Africa to implement national and regional programmes 

containing measures to mitigate climate change by limiting the release of 

greenhouse gases by sources, while promoting the removal of greenhouse gases by 

sinks. 218 The same article determines that measures must be implemented to 

facilitate adequate adaptation219 to climate change.22o 

Article 4(1 )(c) compels South Africa to promote and cooperate in the development of 

technologies, practices and processes to minimise the emission of greenhouse 

gases in all sectors.221 South Africa must promote and cooperate in the research, 

development and exchange of scientific, technological, technical, socio-economic 

and other studies related to the climate system and climate change,222 and must 

cooperate in the prompt and full exchange of climate change-related information 

between the parties.223 Parties to the UNFCCC are also required to promote and 

cooperate in the education, training and public awareness of climate change issues, 

and they should ensure that a wide participation process is followed in climate 

change-related actions. Article 6 further requires the promotion of education, training 

and public awareness of climate change on a national, regional and sub-regional 

level, and requires that scientific, technical and managerial personnel are trained 

with regards to climate change. The sustainable management, conservation and 

215 A4(1)(a) of the UNFCCC. 

216 A 12(1)(a) of the UNFCCC. 

217 A 12(1 )(b) ofthe UNFCCC. 

218 Sinks and reservoirs were discussed in par 2 above. 

219 Adaptation and adaptation techniques were discussed in par 2 above. 

220 A 4(1)(b) of the UNFCCC. 

221 This will include the energy, transport, industry, agriculture, forestry and waste-management 


sectors. 
222 A 4(1)(g) ofthe UNFCCC. 
223 A 4(1 )(h) of the UNFCCC. 
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enhancement of sinks and reservoirs of all greenhouse gases must be promoted. 

This must include the conservation of biomass, forests and oceans as well as other 

coastal and marine ecosystems.224 

Section 4(1 )(e) requires that preparations must be made to adapt to the effects of 

climate change, and compels the state parties to develop and elaborate integrated 

plans for the management of coastal zones, water resources and agriculture, and for 

the protection and rehabilitation of areas affected by drought, desertification and 

floods. State parties are also required, as far as it is feasible to do so, to take 

climate change considerations into account in their relevant social, economic and 

environmental policies and actions.225 

The Kyoto Protocol will be discussed below. It is an addition to the UNFCCC and it 

is meant to extend and strengthen the provisions of the UNFCCC by setting definite 

targets meant to ensure that the objectives contained in the UNFCCC are achieved. 

4. 1.2 The Kyoto Protocol 

South Africa ratified the Kyoto Protocol on 31 July 2002. It came into effect on 14 

February 2005. The Protocol has the same objective as the UNFCCC. It is meant to 

achieve the stabilisation of greenhouse gas concentrations in the atmosphere to a 

level that would prevent dangerous anthropogenic interference with the earth's 

climate system.226 

The Protocol attempts to address the release of greenhouse gases by assigning a 

limit to the amount of greenhouse gases Annex 1 countries 227 may release 

annually. 228 Countries are placed into categories based on the level of their 

development by the annexes to the Protocol. 229 Currently South Africa is 

224 A4(1)(d) of the UNFCCC. 

225 A4(1)(f) of the UNFCCC. 

226 Objective as stated in A 2 of the UNFCCC. 

227 The list of Annex 1 countries consists out of the major industrialised countries, and countries in 


transition to become market economies. The list of non-Annex 1 countries consist of a list of 
developing countries. UNFCCC Handbook, 46. 

228 A 3 of the Kyoto Protocol. The reduction to the set limit must be achieved in the commitment 
period 2008-2012. 

229 Annex 1 and 2 of the Kyoto Protocol. 
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categorised as a non-Annex 1 party and it does not have an obligation to reduce its 

greenhouse gas emissions to a predetermined level. It is, however, possible that 

South Africa will have to make an emission reduction commitment in the future, as it 

is one of the largest emitters of greenhouse gases in Africa.230 At this stage it is 

unclear when South Africa will commit to its first emission reduction targets, but it is 

unlikely that it will accept any emission reduction target in the next UNFCCC 

commitment period. In a recent message by President Jacob Zuma to the UN 

Secretary General, the President stated that: IIWe need to acknowledge and 

maintain the distinction between the responsibilities of developed countries and 

those of developing countries. 1I231 It appears as if, at least at a political level South 

Africa is at this point not willing to accept emission reduction targets. Certainty on 

this point may be achieved only after the conference of the parties is completed at 

Copenhagen at the end of this year. 

South AFrica's main obligations in terms of the Kyoto Protocol are contained in Article 

10. Article 10 does not impose any new responsibilities on non-Annex 1 countries 

like South Africa, but reaffirms and qualifies their duties as contained in the 

UNFCCC.232 

The UNFCCC confirms South Africa's duty to formulate, where relevant and to the 

extent possible, cost-effective national and, where appropriate, regional programmes 

to improve the quality of local emission factors. 233 This means that programmes 

must be put in place which will improve air quality, and that will reduce the amount of 

greenhouse gases released into the atmosphere. South Africa should also 

formulate, implement, publish and regularly update national and, where appropriate, 

regional 234 programmes containing measures to mitigate and facilitate adequate 

adaptation to climate change. 235 The Protocol goes further by identifying certain 

sectors (although it is not an exclusive list) in which mitigation and adaptation 

230 Glazewski Environmental Law, South Africa 589. 
231 Message by South African President Jacob Zuma to the UN Secretary General's High Level 

Summit on Climate Change 22 September 2009. Statement is available at DEATs website at 
http://www.environment.gov.za/. 

232 Ai 0 of the Kyoto Protocol. 

233 Ai O(a) of the Kyoto Protocol. 

234 In this context regional refers to larger regions like Africa and Europe. 

235 A 10(b) of the Kyoto Protocol. 
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measures should be implemented. The identified sectors are the energy, transport, 

industry, agriculture, forestry and waste-management sectors.236 The Protocol also 

makes specific reference to the fact that adaptation technologies and methods 

should be contained in spatial planning measures to ensure adequate adaptation to 

climate change.237 

The Protocol reaffirms the state's duty to develop and use environmentally sound, 

technologies, practices, technical know-how and processes with regards to climate 

change, as well as steps to enable the private sector to develop such 

technologies. 238 South Africa must research and cooperate in scientific and 

technical research with regards to the climate system, and must study the possible 

economic and social consequences of various response strategies to climate 

change.239 Steps should be taken to develop education and training programmes to 

facilitate public awareness and public access to information with regards to climate 

change.24o Lastly a national communication should be made containing information 

on programmes and activities undertaken in terms of Article 10.241 

The Kyoto Protocol also creates the clean development mechanism.242 The purpose 

of the clean development mechanism (hereafter referred to as the COM) is to assist 

parties not included in Annex I, like South Africa, to achieve sustainable 

development and to combat climate change, while it assists Annex 1 countries to 

meet their more stringent obligations in terms of the Protocol.243 The working of the 

mechanism allows an Annex 1 country to assist non-Annex 1 countries to achieve 

sustainable development and to reduce their carbon emissions.244 The mechanism 

works as follows: when an Annex 1 country assists a country to reduce its carbon 

emissions with a COM project, the assisting country is given credit for the emission 

reduction Thus the reduction achieved can subsequently be used to achieve the 

Annex 1 country's emission reduction aims. 

236 A 1 O(b) (i) of the Kyoto Protocol. 
237 Ai O(t) of the Kyoto Protocol. 
238 A 10(0) of the Kyoto Protocol. 
239 A 10 (d) of the Kyoto Protocol. 
240 Ai O(e) of the Kyoto Protocol. 
241 A 10(t) of the Kyoto Protocol 
242 A 12(1) of the Kyoto Protocol. 
243 A 12(2) of the Kyoto Protocol. 
244 A 12(3)(b) of the Kyoto Protocol. 
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It is clear that the UNFCCC and Kyoto Protocol place several duties on the South 

African government in its totality. The implications of these duties for local 

authorities in particular, are subsequently considered. 

4.2 Duties and obligations: Implications for local authorities 

As was shown above, international climate change law measures must be 

implemented and developed in South Africa. As was indicated above, for different 

reasons, the international law duties often translate into obligations for sub-state 

organs such as provinces and local authorities. 

South Africa is required to take internationally entrenched climate change 

considerations into account in its social, economic and environmental policies and 

actions.245 National, provincial and local authorities all incur duties towards climate 

change in terms of the applicable international law instruments. Local authorities 

seem to be obliged to consider climate change in all their social, economic and 

environmental policies and actions. As was explained in paragraph 3.6 I DPs are the 

principal planning tool in local governance. 248 Due to the vast long-term and 

potential use of I DPs it is argued that all local authorities must integrate climate 

change considerations into their poliCies and actions as planned in the IDP. Climate 

change may in some areas even be expected to be a focus point in the IDP of a 

municipality. 

The South African government should implement measures to mitigate climate 

change. The Kyoto Protocol determines that these measures must be designed in 

and for the energy, transport, industry, agriculture, forestry and waste-management 
247sectors. The list determined in the Kyoto Protocol is not exclusive. Mitigation 

should also take place in the latter sectors. Land use planning is very important as it 

relates to the conservation of sinks,248 urban density,249 and a range of other relevant 

245 A 4(1)(f) of the UNFCCC. 

246 See par 3.5 above. 

247 Ai o(b)(i) ofthe Kyoto Protocol. 

248 As stated previously a sinks refers to processes and organisms that remove greenhouse gases 


from the atmosphere. This includes biomass, trees and forests. The conservation, sustainable 
management and enhancement of sinks is required in A 4(1 )(d) of the UNFCCC. 
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considerations. 250 The building sector is another sector with much mitigation 

potential, as the IPPC reports indicate that changes in building methods and 

planning may lead to significant greenhouse gas reductions. 251 Severa·1 of these 

sectors fall within the constitutional areas of competence of local government as 

contained in Schedules 4(8) and 5(8) of the Constitution. This includes the air 

quality, energy, transport, waste-management and land-use sectors, as well as the 

building sector. Air quality falls exclusively within the governing power of 

municipalities in South Africa. Air quality management has the potential to mitigate 

greenhouse gas emissions;252 hence, in this context, the important role of local 

government in climate change mitigation cannot be disregarded. 

In addition to its duty to mitigate, the South African government must also implement 

measures to ensure adequate adaptation to climate change. The UNFCCC 

identifies the following adaptation priority areas: coastal zones, water resources, 

agriculture and the protection and rehabilitation of areas affected by drought, 

desertification and floods. 253 The Kyoto Protocol also requires that adaptation 

measures must be integrated into spatial planning. 254 In accordance with their 

constitutional areas of competence, it appears as if local authorities in South Africa 

will have a particularly important role to play in adapting to climate change. Local 

authorities have jurisdiction over disaster management, coastal zones255 and spatial 

planning. These authorities will need to implement adaption strategies for each of 

these sectors. In addition to what has already been discussed, the IPPC256 identi"fied 

the following sectors that fall within the ambit of local authorities' mandate: water 

resources,257 human health, and tourism. This means that local authorities should 

develop appropriate adaptation strategies in response to all expected climate change 

249 Denser developed urban areas reduce the need to travel, thereby reducing greenhouse gas 
emissions. Hamin and Gurran Habitat International 1. 

250 Hamin and Gurran Habitat International 242. 
251 Barker "Summary for Policymakers" 11. 
252 UNFCCC Handbook 79. For example, the release of greenhouse gases may be reduced by 

managing emissions from industries. 
253 A4(1)(c) of the UNFCCC. 
254 A 10(f) of the Kyoto Protocol. 
255 There are various coastal municipalities that govern the coastline directly or indirectly these 

include the City of Cape Town Metropolitan Municipality and Ekurhuleni Metropolitan 
Municipality. 

256 Discussed at par 2.2 above. 
257 To the extent that it relates to "water and sanitation services limited to potable water supply 

systems and domestic waste-water and sewage disposal systems" as identified in Schedule 4 
(B) of the Constitution. 
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impacts; in the formulation of such strategies local authorities should ensure that due 

consideration is given to the inteNentions as identified by the UNFCCC above. 

South Africa has the duty to compile national communications containing a summery 

of greenhouse gas emissions and reductions, it should gather data on climate 

change, and must to cooperate in the development and research of climate change

related information and technologies. 258 Local authorities as air quality control 

authorities accordingly have a particularly important role in collecting and retaining 

information on greenhouse gas emission levels, amongst other. 

The principle of sustainability, 259 environmental justice and the precautionary 

prinCiple are highlighted in the UNFCCC. All parties should implement these 

prinCiples in order to protect the climate system for the benefit of present and future 

generations of humankind.260 The Convention also implores countries to promote 

sustainable development.261 Sustainable development is important as research by 

the IPPC shows that IImaking development more sustainable by changing 

development paths can make a major contribution to climate change mitigation.1I262 

Thus South Africa and its local authorities should implement and promote 

sustainable development. 263 The UNFCCC fails to clarify where and how 

sustainable development should be implemented. However, there is a range of 

international instruments that deal with sustainable development; this includes 

Agenda 21 to Rio Declaration on the Environment and Developmenf64 that sets out 

the international communities approach to sustainable development. It is expected 

that the principles contained therein should guide the implementation of sustainable 

development in the context of climate change.265 

258 A4(1)(g) of the UNFCCC. 

259 The principles of sustainable development and sustain ability were discussed at par 2.4 above. 

260 A 3(1) of the UNFCCC. 

261 A 3(4) of the UNFCCC. 

262 Barker "Summary for Policymakers" 21. 

263 See para 2.4 above. 

264 Agenda 21 of the United Nations Conference on Environment and Development (1992). 

265 Chapter 28 of Agenda 21 contains reference to the so called Local Agenda 21. It encourages 


the development of local plans of action that set out how sustainable development will be 
implemented on a local level. In these plans of action could also be used to implement 
sustainable development as part of an integrated response to climate change. 
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Parties to the UNFCCC are required to promote and cooperate in education and 

training on, and public awareness of climate change. Local government can for 

different reasons have an important role in education and training. As the sphere of 

government closest to the people it is well situated to educate the local community 

on climate change. Local authorities are also well suited to ensure that the public 

participate in managing climate change. The development of an lOP, for example, 

has various opportunities for public participation. Capacity building is also essential 

to ensure that local government decision makers and administrators are able to 

implement the necessary climate change-response measures. This implies that 

municipalities will need to take pro-active measures to educate its decision makers 

and administrators; and national and provincial government will also need to facilitate 

this process by providing local government with the necessary support and training. 

It is also strongly argued that COM should be promoted and implemented as far as 

possible. As explained above, the COM has been designed to enable non-Annex 1 

countries to reduce their greenhouse gas emissions with the assistance of Annex 1 

countries. The Department of Minerals and Energy266 (hereafter referred to as the 

DME) has been declared as lead authority for the CDM267 in terms of section 25(3) of 

I\lEMA. The DME has several COM projects in different stages of development, and 

has received credit for the effective implementation of the Kuyasa low-cost housing 

energy upgrade project.268 

South African municipalities are also in the process of implementing COM 

projects,269 and it is suggested that all local authorities should consider implementing 

the COM mechanism in their municipalities.27o The development of COM projects 

has been identified as one of the options through which local authorities can 

266 	Take note that the Department of Minerals and Energy have been re-aligned into two new 
departments known as: the Department of Mineral Resources and the Department of Energy. 
It is expected that the newly formed Department of Energy will take over the lead role in the 
development of further CDM projects. 

267 GN 721 in GG 27788 of 22 July 2005. 
268 For further information on Kuyasa and other CDM projects see the Designated National Authority 

2005 http://www.dme.gov.za/1 0 Oct. 
269 	SALGA Local Government Climate Change Discussion Document 17. Ekurhuleni Metropolitan 

Municipality and the City of Johannesburg Metropolitan Municipality both have landfill gas 
projects in different stages of development for example. 

270 	The development of CDM projects has various advantages, it can reduce electricity usage and 
demand, thereby saving money, and reduce local air pollution for example. See Strydom and 
King (eds) Environmental Management 1068. 
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contribute to climate change mitigation.271 SALGA suggested that local authorities 

should consider the option of developing CDM projects in partnership with other 

municipalities and the private sector.272 Such an approach makes sense as it allows 

municipalities to combine resources, knowledge and certified emission reductions in 

order to register COM projects.273 

4.3 Conclusion 

It has been shown that the international legal framework compels South Africa to 

implement several measures in response to climate change. Several of these 

measures will need to be implemented by local authorities as they squarely fall within 

the constitutional mandate of local government. The challenge or even problem may 

be that mere constitutional aSSignment of related functional areas of power are not 

enough to equip local government in going further with the climate change mitigation/ 

adaptation mandate and international law duties. The next section explores the 

extent to which the South African environmental law facilitates or could facilitate local 

environmental governance towards an effective climate change response, generally. 

5 South African environmental law 

As was shown above, local government should, judged by its powers and functions 

be expected to be involved in the implementation of a variety of measures in 

response to cHmate change. An analysis of the exact scope and extent of these 

measures in the light of the entire body of environmental law falls outside the scope 

of this study. This section focuses on a single facet of an effective climate change 

response, being air-quality management. Whether or not South African law has 

been designed, generally to assist local government in responding to climate 

change, is therefore judged by looking at the legal framework pertaining to air quality 

management specifically. 

Air-quality management was chosen for this discussion for various reasons: 

271 SALGA Local Government Climate Change Discussion Document 26. 
272 SALGA Local Government Climate Change Discussion Document 26. 
273 It is possible to bundle a range of smaller greenhouse gas emission reduction projects together 

in order to register a certified COM project. 
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In South Africa's Initial National Communication under the United Nations 

Framework Convention on Climate Change, NEMAQA is identified as the framework 

law that will regulate air quality,274 and thus climate change in so far as the former 

relates directly to air quality. NEMAQA came into full effect on 11 September 

2009. 275 NEMAQA places several duties on local governments with relation to air 

quality, and its provisions give an indication of the government's latest thinking on 

climate change and air quality. In addition there are several links between air quality 

management and climate change adaptation, mitigation and information gathering, 

as discussed above. 276 This section accordingly reviews South Africa's 

environmental legislative and policy framework with specific reference to the role and 

function of local government in matters relating to air quality management. 

5.1 NEMA 

NEMA serves as South Africa's environmental. framework legislation. 277 It was 

designed to provide for co-operative and integrated environmental governance by 

establishing a general framework for decision-making on matters affecting the 

environment. 

NEMA provides a set of overarching environmental principles. These principles 

"apply throughout the Republic to the actions of all organs of state that may 

significantly affect the environment."278 It is important to realise that although NEMA 

establishes a national law framework its provisions also apply in each municipal 

jurisdiction. The principles apply in conjunction with all other appropriate and 

relevant considerations. These include the State's responsibility to respect, protect, 

promote and fulfil the social and economic rights contained in section 2 of the 

Constitution.279 It serves as guidelines in terms of which governmental functions 

affecting the environment and legislation managing and protecting the environment 

274 Initial National Communication under the United Nations Framework Convention on Climate 
Change 15. As published on 11 December 2003. 

275 SAAQIS 2009 http://www.saaqis.org.za/. 
276 See para 2.1. 2.2 and 4.3 above. 
277 Nel and Du Plessis SAJELP 35. 
278 S 2(1) of NEMA 
279 S 2(1 )(a) of NEMA 
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must be interpreted and applied.28o These principles also apply to all actions taken 

by South Africa's local authorities that will have significant environmental impacts. 

These principles should guide any further measures, be it executive or legislative, 

taken by local authorities in response to climate change. 

The principles state, inter alia, that environmental management must place people 

and their needs at the fore'front of its concern, and serve their physical, 

psychological, developmental, cultural and social interests equitably.281 NEMA also 

acknowledges the principle of sustainable development. It determines that 

development must be socially, environmentally and economically sustainable. 282 

The acknowledgement of the principle of sustainable development is of special 

importance as it links directly with the principle of sustainability as contained in the 

UNFCCC.283 

Because of the importance of sustainable development some of the principles of 

NEMA must be considered briefly. The disturbance of ecosystems, the loss of 

biological diversity, environmental degradation and pollution must be avoided, and 

where they cannot be avoided they must be minimised and remedied. 284 This 

implies that local authorities should implement measures to reduce pollution and 

protect the environment. As climate change is expected to adversely affect inter alia 

ecosystems and biodiversity, measures must be taken in response to this perceived 

threat. The precautionary principle is also included, meaning that a II risk-averse and 

cautious approach is applied, which takes into account the limits of current 

knowledge about the consequences of decisions and actions.1I285 This principle is 

very important as the exact extent and impacts of climate change is still unsure. 

Municipalities should follow a risk-averse approach in areas such as land use 

management, for example and be prepared to mitigate and adapt to climate change 

and its implications by means of building regulations and transport planning, for 

example. Finally, negative impacts on the environment and people's environmental 

--..--------
280 S 2(1)(0) and (e) of NEMA. 

281 S 2(2) of NEMA. 

282 S 2(3) of I\IEMA. 

283 A 3 of the UNFCCC. As disoussed above at par 4.1.1 above. 

284 S 2(4)(a)(i) and (ii) of NEMA. 

285 S 2(4) (a)(vii) of NEMA. 
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rights must be anticipated, prevented, avoided and minimised.286 This principle may 

be of importance in the provision and maintenance of water and health services, for 

example. 

NEMA's guiding principles also determine that environmental management must be 

integrated, 287 and that there must be inter-governmental co-ordination and 

harmonisation of policies, legislation and actions relating to the environment.288 The 

principles also provide that an all-inclusive decision-making process must be 

followed on matters relating to the environment/89 and that access to information 

must be ensured.290 These principles have similarities with the general principles 

contained in article 3 of the UNFCCC.291 Both the UNFCCC and NEMA contain the 

principles of sustainable development,292 the precautionary principle,293 and the duty 

to prevent and mitigate environmental damage.294 Thus the principles in NEMA 

entrench most of the general principles contained in the UNFCCC. There is 

accordingly a link between the general environmental management principles 

applicable to every sphere of government as contained in NEMA and South Africa's 

international law duties with relation to climate change. These principles should 

therefore guide inter alia local authorities in the implementation of measures in 

anticipation of climate change. 

Furthermore, global and international responsibilities relating to the environment 

must be discharged in the national interest. 295 This principle relates to the 

application of the UNFCCC and the Kyoto Protocol, and accepts that South Africa 

has international obligations that are of importance to the environment. It also 

qualifies how South Africa should comply with its international obligations, as it 

determines that these obligations must be discharged in the national interest. This 

286 S 2(4)(a)(viii) of NEMA. 

287 S 2(b) of NEMA. 

288 S 2(1) of NEMA. 

289 S 2(1) of NEMA. 

290 S 2(1) of NEMA. 

291 See par 4.1.1 above. 

292 A 3.1 of the UNFCCC and s 2(3) of NEMA. 

293 A 3.2 of the UNFCCC and s 2(4)(a)(vii) of NEMA. 

294 A 3.2 of the UNFCCC and s 2(4)(a)(i), (ii) and (viii) of NEMA. 

295 S 2(4)(n) of NEMA. 
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means that South Africa's climate change mitigation and adaptation responses 

should benefit local communities, and not merely th.e international community. 

NEMA also makes provIsIon for integrated environmental management by 

introducing environmental impact assessments (hereafter referred to as an EIA).296 

In terms of section 24 the Minister or MEC may identify certain activities which may 

not be conducted without an environmental authorisation.297 Such authorisation may 

be granted only after the environmental impacts of certain activities have been 

considered, investigated, assessed and reported to the authority charged with 

granting the relevant environmental authorisation.29B The EIA process is important 

as it also relates to the authorisation process that must be followed in terms of 

I\JEMAQA that will be discussed hereunder. 299 EIAs can potentially serve as 

effective tools with which climate change considerations can be incorporated into 

decisions (including decisions by local authorities) that may affect the environment. 

The EIA process also makes provision for stakeholder involvement; among others, 

local authorities and councillors must be involved, and their comments on a 

proposed development must be considered.30o Local authorities must be involved in 

EIA processes, and they should ensure that developments correspond with their 

long-term planning. In the light of this it is suggested that local authorities include 

climate change considerations in their lOPs and use planning processes to decide 

whether or not they should approve of or oppose a proposed development.301 

The initial EIA Reguiations302 under section 24 of NEMA made no special provision 

for climate change and did not include it as a consideration to be taken into account 

for an environmental authorisation. In 2008 the Minister published the Second 

Amendment Draft to the EIA Regulations.303 In this draft, climate change was listed 

as a factor that must be taken into account when an application for environmental 

authorisation is considered. 304 However, the newest Draft Environmental Impact 

296 S 24 of N EMA. 

297 S 24(2)(a) of NEMA. 

298 S 24(1) of NEMA. 

299 See par 5.2.2 below. 

300 Aucamp Environmental Impact Assessment 51. 

301 IDPs were discussed in par 3.6 above 

302 GN 385 in GG 28753 of 21 April 2006. 

303 GN 658 in GG 31144 of 13 June 2008. 

304 GN 658 in GG 31144 of 13 June 2008. 
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Assessment Regulations305 are void of any climate change consideration. 306 Should 

this draft be accepted, climate change will not per se be considered as a factor for 

determining whether an authorisation should be granted.307 It must be emphasised, 

however, that due to its constitutional functions, climate change will have to be an 

implicit factor for consideration by local government in the review of any 

development that may impact on, or relate to, the functional areas contained in 

Schedules 4(8) and 5(8).308 

Section 25 of NEMA allows the Minister309 to introduce legislation or regulations 

which are necessary to give effect to an international environmental instrument to 

which the Republic is a party. Thus the Minister may introduce legislation or 

regulations to fulfil South Africa's international responsibilities with regard to climate 

change.310 The Minister has a wide discretion regarding the nature of the legislation 

and regulations that are introduced. In short, provision is made for the 

implementation of any measure that is necessary to give effect to the international 

instrument. 311 Therefore it is clear that section gives the Minister more than 

sufficient power to take active steps to achieve the aims of the UNFCCC and the 

Kyoto Protocol. These steps may well have implications for local authorities. For 

example, the Minister may require local authorities to include climate change 

considerations in their lOPs. 

5.2 NEMAQA 

. NEMAQA is meant to reform the law that regulates air quality in South Africa. The 

Act introduces measures to prevent pollution and secure sustainable development, 

and is meant to improve air quality by providing norms and standards for regulating 

305 GN 165 in GG 31855 of 13 Feb 2009. 
306 S 8 of GN 165 in GG 31855 of 13 Feb 2009. 
307 This position is regrettable as the EIA is an excellent tool with which climate change 

considerations could have been included in decisions that have significant environmental 
impacts. The inclusion of climate change as a consideration in the EIA process has great 
potential to ensure that steps are taken to mitigate and adapt to climate change. and the failure 
to include it is deplorable. 

308 See par 3.5 above. 
309 Minister of Water and Environment Affairs. 
310 S 25(3) of NEMA. 
311 S 25(3)(h) of NEMA. 
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air quality monitoring, management and control in all spheres of government.312 The 

preamble to NEMAQA states that "atmospheric emissions of ... greenhouse gases 

and other substances have deleterious effects on the environment both locally and 

globally" and that additional measures are necessary to ensure that air quality is 

improved through the minimisation of air pollution. The objectives of NEMAQA are 

to protect and enhance air quality in South Africa,313 to prevent air pollution and 

ecological degradation 314 and to secure ecologically sustainable development. 315 

The Act is binding on the national, provincial and local spheres of government.3iB 

Organs of state (including local authorities) have the duty to apply NEMAQA and to 

progressively enhance South Africa's air quality.3i7 It may hence be expected that in 

principle the NEMAQA will facilitate local governments' response to climate change 

in as far as it relates to air quality management. 

5.2.1 The air quality management framework and climate change 

Chapter 2 of NEMAQA establishes a national framework for air quality management. 

The Act requires the Minister to establish a national framework which should guide 

the implementation of the Act and which should ensure that its objectives are 

aChieved.3iB The existing national framework is binding on all organs of state and all 

spheres of government319 and may assign and delineate responsibilities for the 

implementation of NEMAQA amongst the different spheres of government and 

organs of state. 320 The framework was published on 11 September 2007 in the 

Government Gazette (hereafter referred to as the NF).32i 

The NF contains measures to achieve the objectives of t\IEMAQA, these include: 

Mechanisms, systems and procedures to attain compliance with ambient air quality 

312 Preamble to NEMAOA. 

313 S 2(a)(i) of N EMAOA 

314 S 2(a)(ii) of I\JEIVIAOA. 

315 S 2(a)(iii) of I\IEMAOA. 

316 S 4(2)(a) and (b) of N EMAOA. 

317 S 3 of NEMAOA 

318 S 7(1) of NEMAOA. 

31 9 S 7(3)(a) of NEMAOA. 

320 S 7(3)(b)(i) and (ii) of NEMAOA. 

321 GN 1138 in GG 30284 of 11 September 2007. 
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standards 322 and which give effect to South Africa's obligations in terms of 

international agreements.323 It contains national norms and standards for air quality 

monitoring, air quality management planning and information management. The NF 

contains measures to ensure that data is collected and managed to assess 

compliance with the provisions of NEMAQA; air quality and emission standards; air 

quality management plans; and the Republic's international obligations.324 The NF 

also establishes national standards for municipalities to monitor ambient air quality 

and emissions from point, non-point and moblle source emissions.325 

The norms and standards that are established by the NF must ensure that certain 

objectives are met. Public participation and access to information must be 

ensured.326 Air pollution must be prevented327 and air quality must be monitored and 

reported on effectively.328 Discharges likely to have a negative impact on air quality 

must be mitigated, 329 and finally these norms and standards should ensure 

compliance with South Africa's international agreements.330 

From the above it is seems that the NF is meant to guide the implementation of 

NEMAQA to ensure that air quality is managed effectively. It contains measures 

meant to ensure efficient air quality management, monitoring and reporting, and to 

ensure that South Africa's international obligations are complied with. The exact 

extent and effectiveness of these measures, in particular with relation to climate 

change need to be assessed. Hence the NF will be considered further and referred 

to while the rest of NEMAQA is discussed. 

5.2.2 Air quality management 

Section 9 of NEMQA provides for the determination of national ambient air quality 

and emission standards. The Minister must lIidentify substances or mixtures of 

322 8 7(1 )(a) of NEMAQA. 
323 8 7(1)(b) of NEMAQA. 
324 8 8(0) of NEMAQA. 
325 8 8(a) of NEMAQA. 
326 8 7(2)(a) and (b) of NEMAQA. 
327 87(2)(0) of NEMAQA. 
328 8 7 (2) (f) and (g) of N EMAQA. 
329 8 7(2)(d) of NEMAQA. 
330 8 7(2)(h) of NEMAQA. 
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substances in ambient air which, through ambient concentrations, bioaccumulation, 

and deposition or in any other way, present a threat to health, well-being or the 

environment or which the Minister reasonably believes present such a threat. u331 

After these substances have been identified the Minister must establish the 

permissible amount of these substances in the air,332 and may set emission 

standards for the release of these substances by mobile sources333 or from point and 

non-point sources.334 

A set of interim ambient air quality standards has been published by the Minister335 

and a new set of ambient air quality standards is currently being developed.336 

However these standards do not contain measures to mitigate climate change, as 

greenhouse gases have not been listed. This is understandable as South Africa has 

not committed itself to an emission reduction target on an international level. But, 

during the recent Climate Change Summit the development of a National Climate 

Change Response Policy was initiated.33
? In the Initial Policy Framework document 

it is stated that338 

Climate change mitigation interventions should be informed by. and monitored and 
measured against a "peak, plateau and decline" emission trajectory where greenhouse gas 
emissions stop growing (start of plateau) in 2020-25 and begin declining in absolute terms 
(end of plateau) in 2030-35. 

It accordingly appears as if South Africa is including mitigation measures in its longer 

term planning processes, but it has not started to govern the release of greenhouse 

331 	 S 9(1)(a) of NEMAQA. 
332 S 9(1)(b) of NEMAQA. 
333 S 1 defines a mobile source as a single identifiable source of atmospheric emission which does 

not emanate from a fixed location. A pOint source means "a single identifiable source and fixed 
location of atmospheric emission, and includes smoke stacks and residential chimneys" and a 
non-point source means "a source of atmospheric emissions which cannot be identified as 
having emanated from a single identifiable source or fixed location, and includes veld. forest and 
open fires, mining activities, agricultural activities and stockpiles." Thus the minister has the 
authority to regulate all direct sources of air pollution by setting emission standards for each 
source. 

334 S 9(1)(c) of NEMAQA. 
335 	GN 528 in GG 28899 of 9 June 2006. These standards prescribe ambient air quality standards 

for the following gases: Sulphur Dioxide (S02), Carbon Monoxide (CO) and Nitrogen Dioxide 
(N02). 

336 	GN 263 in GG 31987 of 13 March 2009. These standards prescribe standards for Sulphur 
Dioxide (S02), Carbon Monoxide (CO), Nitrogen Dioxide (N02). Particulate Matter, Ozone (03). 
Lead (Pb) and Benzene (C6H6). 

337 See par 1 above. 
338 DEAT Towards an Effeotive South African Climate Change Response Polioy 4. 
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gases in a direct manner. Therefore local government will not be expected to govern 

the emission of greenhouse gases through the implementation of these standards 

yet. Whether this approach is acceptable by the international community and 

whether it meets the urgent need to mitigate climate change remains to be seen. 

South Africa is the 11th highest contributor of greenhouse gas emissions 
33g

worldwide. Thus it is imperative that measures are taken to limit emissions as 

soon as possible. 

Sections 10 and 11 make provision for the establishment of provincial and local air 

quality standards. Such standards may apply only if there are no national standards 

or if the provincial or local standards are stricter. Thus a province or municipality 

may still elect to govern the emissions of greenhouse gases by implementing its own 

set of emission control measures and standards. However it would be desirable that 

standards managing greenhouse gases are developed at a national level as such 

standards will bind the entire government, thereby ensuring that measures are 

implemented to mitigate climate change on a fair basis and equally throughout the 

country. 

5.2.3 Listing and licensing of activities 

The next important air quality governance mechanism is the listing and licensing of 

certain activities. The Minister must, or the MEC may:340 

Publish a list of activities which result in atmospheric emissions and which the Minister or 
MEC reasonably believes have or may have a significant detrimental effect on the 
environment, including health, social conditions, economic conditions, ecological conditions 
or cultural heritage 

The list of activities identified by the Minister applies nationally, and the list by the 

MEC applies provincially. When an activity has been identified no person may 

conduct such an activity without a provisional atmospheric emission licence 

(hereafter a PAEL) or an atmospheric emission licence (hereafter an AEL).341 The 

339 DEAT Towards an Effective South African Climate Change Response Policy 12. 

340 S 21 (1)(a) of NEMAQA. 

341 S 22 of N EMAQA. 
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list of activities and associated emission standards is currently under development 

and the 'final draft of the list was published for comment on 24 July 2009.342 

Section 36 determines that metropolitan and district municipalities are charged with 

the implementation of the atmospheric emission licensing system, and these 

municipalities will serve as the licensing authorities in their area of jurisdiction. Thus 

any person who is conducting or is planning to conduct a listed activity must apply 

for a licence from the applicable local authority.343 When applying for a PAEL or AEL 

the provisions of section 24 of N EMA will also apply, meaning that an EIA will need 

to be conducted. 

The licensing authority must consider the application and take all relevant factors 

into account, these factors include the applicable minimum standards for ambient air 

and pOint source emissions,344 the pollution that is being caused or is likely to be 

caused by the listed activity, and the impacts thereof on the environment.345 The 

authority must also consider the best practicable environmental options (hereafter 

BPEO) that could be taken to prevent, control, mitigate, or abate the polll.Jtion, and 

the BPEO to protect the environment from harm that may result from the pollution.346 

The authority must also consider the submissions made by the applicant347 and 

submissions from organs of state, interested persons and the pUblic.348 Before a 

licensing authority (a municipality) may issue a licence it must consider these factors. 

Thus, the applicant will need to conduct an EIA and a specialist Air Quality Impact 

Assessment to ensure that the authority has the information it needs to make the 

decision.349 

342 GN 1001 in GG 32434 of 24 July 2009. The draft regulation identifies the sectors that conduct 
listed activities. They include combustion Installations, the petroleum industry, carbonation and 
coal gasification processes, the metallurgical industry, the organic chemicals industry, the 
inorganic chemicals industry, waste, and the pulp and paper industries. 

343 S 37 of NEMAQA. 
344 S 39(a) of NEMAQA. 
345 S 39 of NEMAQA. This includes health, social conditions, economic conditions, ambient air 

quality and cultural heritage impacts. 
346 S 39(c)(I) and (ii) of NEMAQA. 
347 S 39(g) of NEMAQA. 
348 S 39(h) of NEMAQA. 
349 NF 68. 
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The specialist Air Quality Impact Assessment must include a list of considerations. 

The impact of the activity on human health must be analysed and reported. The 

cumulative impact of the activity on the ambient air quality, and the relevant pOint 

source emission standards must be addressed in the assessment report. Finally the 

SPED that will prevent, control, abate or mitigate pollution must be implemented.350 

After all of the relevant considerations have been taken into account the licensing 

authority may grant or deny an application. The licensing authority's decision must 

be consistent with NEMAQA and other national and provincial legislation and 

policies, the EIA procedure in terms of NEMA, the national environmental 

management principles in NEMA, the objectives of the Air Quality Management 

Plan351 (hereafter AQMP) of the area and with the ambient air quality and emission 

standards in terms of NEMAQA.352 

Section 43 determines that an AEL and a PAEL must contain certain information353 

and that it must specify certain requirements that bind the licence holder. 354 

Additionally NEMAQA requires that an AQMP must seek to implement South Africa's 

obligations with regard to its international agreements, and that an AEL must specify 

greenhouse gas emission measurements and reporting requirements. Thus the 

applicants' specialist Air Quality Impact Assessment will also have to include 

information on the greenhouse gas emissions of the proposed activity.355 

These provisions have two implications for climate change. Firstly, when processing 

a licence application the local licensing authority must consider the emissions of 

greenhouse gases, together with all other relevant factors. Thus local authorities will 

be able to stop activities that will adversely affect the climate by denying a licence. 

Secondly, an AEL or PAEL must specify how licensed activities greenhouse gas 

350 NF 69. 

351 An AOMP is a regional planning document that is meant to guide the air quality management of a 


region. It will be discussed more fully later in par 5.2.6 below. 
352 S 40 of NEMAOA. 
353 Information regarding the nature of the activity, premises, person and period for which the licence 

is issued and when it will be reviewed, the name of the licensing authority and the maximum 
amount of pollutants that may be released in normal and normal start-up, maintenance and shut
down conditions. 

354 These include operational reqUirements, paint source and ambient emission measurement and 
reporting requirements, and any other measures necessary to protect air quality. 

355 NF 70. 
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emissions must be monitored and reported on. This will allow local authorities to 

gather data on greenhouse gas emissions, as required by international law.356 

5.2.4 Controlled fuels and emitters 

NEMAQA makes provision for controlling identified fuels and emitters. These 

provisions are important as they allow the Minister to manage sources of 

greenhouse gases through implementing certain standards. 

Section 23 enables the Minister or MEG to declare an appliance or activity to be a 

controlled emitter if such an appliance or emitter results in atmospheric emissions 

that present a threat to health or the environment.357 After the declaration that the 

appliance or emitter is a controlled emitter, emission standards for that emitter must 

be set,358 and no person may manufacture, sell, use or conduct such a declared 
359activity if it does not meet the standards that were set. Furthermore section 26 

allows the Minister or MEG to declare fuels that result in atmospheric emissions that 

presents a threat to health or the environment to be controlled fuels. After a 

controlled fuel has been declared, standards regulating the fuel are set, and the fuel 

may not be used, manufactured or sold if it does not comply with the prescribed 

stan d ard s.360 

The NF lays down guidelines for the identification and prioritising of areas of 

concern.361 These guidelines apply to listing and licensing362 as well as to controlled 

emitters 363 and fuels. 364 When deciding whether or not a substance should be 

identified, international conventions must be kept in mind.365 This means that South 

Africa's international duties such as the mitigation of climate change must be 

considered in the identification and standard-setting process. The inclusion of these 

356 See par 4.2 above. 

357 S 23(1) of I\IEMAQA. 

358 S 24 of N EMAQA. 

359 S 25 of N EMAQA. 

360 S 27 of N EMAQA. 

361 NF 45. 

362 S 21 and 22 of NEMAQA. 

363 S 23(1) of NEMAQA. 

364 S 26(2)(c) of NEMAQA. 

365 NF 45. 
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provisions enables and compels the Minister to mitigate climate change by 

controlling emitters and fuels that produce greenhouse gases. 

Local governments' role with regard to controlled fuels and emitters relates to 

compliance monitoring. The NF determines that metropolitan and district 

municipalities must monitor compliance with these standards. 366 The effective 

implementation of these standards will depend on the compliance monitoring 

performed by local authorities. To date no fuels or emitters have been declared as 

controlled fuels or emitters, but the I\JF states that greenhouse gases may be listed 
367as pollutants of concern. Thus, local governments' duties in this regard will come 

into effect only when the necessary standards are determined. 

5.2.5 National monitoring and information management standards 

The Act makes provision for national monitoring and information standards with 

regard to the monitoring of air quality and emissions.368 It also makes provision for 

the collection and management of data necessary to ensure compliance with South 
36gAfrica's international obligations. Furthermore, the lV1inister must prescribe the 

manner of measuring and reporting air quality measurements.370 This will enable the 

Minister to make provision for the monitoring of greenhouse gas emissions and the 

assembly of data with regards to climate change, as required by the UNFCCC.371 

The reference to South Africa's international obligations is of special importance, as 

section 12 of the UNFCCC describes the way in which these reports should be 

compiled, and if these obligations are kept in mind the reports will be in order. 

The NF established the South African Air Quality Information System (hereafter 

referred to as the SAAQIS).372 The SAAQIS will provide information on South 

African air quality in the broad sense, as well as information on how to produce and 

366 NF 28. 

367 NF 46. 

368 S 8(a) and (b) of NEMAQA. 

369 S 8(c)(v) of NEMAQA. 

370 S 12 of NEMAQA. 

371 A 10(d) of the Kyoto Protocol. 

372 NF 34. 
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present ambient air quality data,373 while it sets norms and standards with regard to 

air quality monitoring. 374 The SAAQIS is meant to provide the basis for South 

Africa's next National Communication, which is due during 2011,375 and plans to 

implement a national greenhouse gas inventory by the end of the year 2009.376 The 

SAAQIS can meet South Africa's obligations with regard to reporting in terms of 

article 4 of the UNFCCC. It also goes a long way towards facilitating public access 

to information as required in article 1 O(e) of the Kyoto Protocol. 

In terms of the NF, metropolitan and district municipalities have the principle 

responsibility to monitor ambient air quality and emissions "from point, non-point and 

mobile sources.377 These authorities should also specify greenhouse gas emission 

and reporting requirements in PAELs and AELs. Thus local authorities are 

responsible for implementing greenhouse gas measurement interventions as 

informed by the SAAQIS. Local authorities are hence responsible for collecting data 

on greenhouse gas emissions, thereby enabling the SAAQIS to compile the reports 

necessary to give effect to South Africa's international reporting obligations. 

5.2.6 Air Quality Management Planning 

NEMAQA determines that every national department or province responsible for 

preparing an environmental implementation plan or management plan must include 

an AQMP in such a plan.378 But more importantly it states that "each municipality 

must include in its integrated development plan ... an air quality management 

plan."379 Such an AQMP must seek to achieve certain objectives.38o 

373 NF 34. 
374 I\IF 36. 
375 NF 44. 
376 NF 44. 
377 NF 23. 
378 S 15(1) of 1\1 EMAQA. 
379 S 15(2) of NEMAQA. IDPs were discussed fully at par 3.6 above. 
380 S 16(1 )(a) of NEMAQA. Also see Strydom and King (eds) Environmental Management 590. 
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The AQMP must give effect to the provisions dealing with co-operative 

governmenf81 contained in chapter 3 of NEMA and arguably also the provisions of 

the Intergovernmental Relations Framework Act. 382 The AQMP should include 

measures to improve air quality,383 and should identify and reduce the negative 

impacts of poor air quality on human health and the environment.384 

The AQMP must also address the effects of emissions of fossil fuels in residential 

applications 385 and of emissions emanating from industrial sources. 386 More 

importantly the AQMP must seek "to implement the Republic's obligations in respect 

of its international agreements." 387 When read together with the other duties it 

seems as if local authorities should consider greenhouse gas emissions and 

mitigation, as well as adaptation, in their planning. This conclusion can be drawn 

when the provisions requiring an AQMP to address emissions from industries and 

fossil fuels are assessed in the light of South Africa's international obligation to 

mitigate and adapt to climate change.388 

Finally, the AQMP must give effect to best practice in air quality management.389 

This means that measures taken to achieve any of the above objectives must be 

guided by the best practices for air quality management. It is proposed that effective 

co-operative governance can be helpful in ensuring compliance with this 

requirement. Local authorities should co-operate by inter alia exchanging 

information on their approaches to air quality management. Such information 

exchange can allow authorities to learn from one another, and could potentially 

enable them to overcome challenges they would not be able to overcome otherwise. 

Likewise national and provincial government can support each other and local 

authorities by developing programmes and guidelines that inform and guide air 

quality management. Ideally such programmes and guidelines should contain 

381 Co-operative government is important as a successful response to climate change must involve 
various spheres of government. For further reading on co-operative government see Du Plessis 
SAPL. 

382 Intergovernmental Relations Framework Act 13 of 2005. 
383 S 16(1)(a)(ii) of NEMAQA. 
384 S 16(1)(a)(iii) of NEMAQA. 
385 S 16(1)(a)(iv) of NEMAQA. 
386 S 16(1 )(a)(v) of NEMAQA. 
387 S 16(1)(a)(viii) of NEMAQA. 
388 Duties as discussed at par 4.2 above. 
389 S 16(1)(a)(viii) of NEMAQA. 
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specific reference to climate change, and the interventions that must be implemented 

and monitored in response thereto. 

It should be noted that the AQMP must also describe how the relevant organ of state 

will give effect to the plan. 39o The NF states that an AQMP must be a logical 

description of the interventions and required resources aimed at implementing a 

strategy to achieve a specific objective.391 Thus it is clear that local government will 

need to compile an AQMP with the aim of giving effect to the provisions of NEMAQA 

and to the Republic's international obligations. This document must contain a 

practical description of the measures that will be implemented to achieve the. 

prescribed objectives. 

The DWEA published an implementation manual for air quality management 

planning that gives guidance on the development of an AQMP. 392 The manual 

distinguishes between a detailed AQMP and a basic AQMP and describes the 

content of each. If the air quality in the area is acceptable a basic AQMP must be 

formulated, if the air quality is potentially poor a detailed AQMP must be formulated 

but certain exclusions will apply, and if the air quality is poor a detailed AQMP must 

be formulated with no exclusions. 393 Thus metropolitan, district and local 

municipalities will have to compile an AQMP that is appropriate for the current state 

of air quality in their areas. 394 This distinction is important as it will allow 

municipalities with good air quality, and thus relatively low emissions of greenhouse 

gases, to focus their attention on more urgent priorities. Likewise, municipalities with 

poor air quality and higher emissions are directed to implement more thorough and 

detailed strategies to address their air quality. 

The development of an AQMP is divided into six steps.395 The first stage of the 

development process is the identification of goals and targets for the AQMP. These 

goals should focus on meeting standards and regulations, th~ identification and 

390 S 16(1)(a)(viii) of NEMAQA. 

391 NF 63. 

392 Draft Implementation Manual for AQMP. Available at http://aqmp-za.nilu.no/. 

393 Draft Implementation Manual for AQMP ii. 

394 Table 24 of the NF contains a list of 28 municipalities with poor and potentially poor air quality_ 


These municipalities must compile a full AQMP. See NF 47. 
395 Draft Implementation Manual for AQMP 14. 
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mitigation of pollutants of concern, regional issues, global issues such as 

greenhouse gases, and training and capacity building. Additionally the provisions of 

t\IEMAQA and the NF must also be kept in mind during the goal-setting process.396 

The goal-setting process is followed by a baseline assessment of the relevant area's 

air quality, and must consider air quality data, sources of air pollution, and area data. 

The baseline assessment must include a description of the area to which the AQMP 

will apply, the area's meteorology and climate, the population of the area, the current 

state of air quality in the area, and pollutants that exceed the prescribed air quality 

standards. A description of the existing air quality measurement programmes must 

be included, and sources and pollutants of concern must be identified. The baseline 

assessment should also indicate the most important air quality priorities, and should 

evaluate the management tools available to address the problems.397 

During the next stage of the process an Air Quality Management System (hereafter 

an AQMS) must be developed. The AQMS must establish an air monitoring system 

that should be used to obtain the data that is necessary to achieve the goals and 

objectives of the AQMP.398 The AQMS must also ensure that an emission inventory 

is kept. This means that the sources and locations of the sources of air pollution 

must be identified, and that the amount of emissions and the variations thereof must 

be determined. 399 The AQMS must apply a system of atmospheric dispersion 

modelling and these models need to establish the relationship between emissions 

and air quality. Thus the AQMS is meant to inform the intervention strategies that 

will be undertaken to mitigate air pollution in the area.400 Therefore the AQMS must 

contain practical interventions necessary to measure emissions, including emissions 

of greenhouse gases. 

A gap analysis must also be conducted to determine whether or not past and current 

measures are sufficient to address air quality challenges. Thus, gaps in the current 

AQMS must be identified, such as an incomplete emissions inventory or problems 

396 Draft Implementation Manual for AQMP 14. 
397 Draft Implementation Manual for AQMP 15-21. 
398 Draft Implementation Manual for AQMP 22. 
399 Draft Implementation Manual for AQMP 23. 
400 Draft Implementation Manual for AQMP 24. 
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relating to the integration of climate change issues like mitigation into the 

management system. After the gap analysis has been completed a problem 

analysis should be conducted. The identified gaps will be identified as problems, 

along with any other previously known problems, and these problems must be 

analysed and prioritised to ensure that they are addressed.401 

During the fourth stage of the process the results of the problem and gap analysis 

should be used to develop a set of intervention strategies aimed at addressing the 

problems.402 The fifth stage of the process is the development of action plans with 

which the identified interventions will be implemented. These plans should include 

control strategies and strategies for the enforcement of legislation and regulations, 

and should also indicate a time frame wherein the interventions must take place.403 

After all of the above steps have been taken the completed draft AQMP must be 

evaluated. This is done by submitting the draft AQMP to all of the key 

stakeholders404 for reView/comment, during which, inter alia, the AQMP's planned 

interventions are assessed.405 This provision is important. It ensures that an AQMP 

is reviewed to guarantee that the measures included therein will meet its objectives, 

and that all actors are involved in the AQMP's development, as required by 

international law.406 

The AQMP is accordingly meant to guide the measures local government will 

implement with regard to air quality management. These measures should inter alia 

ensure compliance with South Africa's international obligations. It is positive to note 

that the evaluation checklist as contained in the implementation manual contains 

references to climate change-related measures, thus ensuring that climate change is 

considered as part of an AQMP. 407 The AQMP and its associated development 

processes are praiseworthy as they are detailed, and are aimed at achieving 

401 Draft Implementation Manual for AQMP 25. 
402 Draft Implementation Manual for AQMP 27. 
403 Draft Implementation Manual for AQMP 30. 
404 Stakeholders include, amongst other, the national and provincial departments of the DWEA and 

the departments of health in the two government spheres. 
405 Draft Implementation Manual for AQMP 32. 
406 The UNFCCC and Kyoto Protocol require stakeholder involvement in any measure meant to 

address climate change. See par 4.1 above. 
407 Draft Implementation Manual for AQMP 62. 
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concrete objectives. One of these objectives is compliance with South Africa's 

international objectives. It is therefore to be expected that an AOMP will set out 

concrete interventions that address climate change. It is proposed that this 

approach should be followed in the other sectors affected by climate change as well 

such as water management, planning and energy resources management. Such an 

approach could ensure that climate change responses are integrated and aligned 

with all other relevant considerations that are applicable to a specific sector. Such a 

strategy could be even more effective if each sector plan is integrated into a 

municipality's lOP. This could ultimately ensure that the climate change responses 

integrated into a sector plan are aligned and co-ordinated throughout a municipality. 

5.3 Conclusion 

In paragraph 4 it was shown that the international legal framework on climate change 

contains several duties that may arguably best be managed in the local government 

sphere. The paragraph analysed the South African legal framework with the aim of 

determining to what extent it facilitates the role of local government in responding to 

climate change in the air quality management sector. 

It was also shown that the N F delegates several responsibilities to the local 

government sphere. Municipalities must implement the AEL system and must 

include climate change-related considerations into the licensing authorisation 

process, as well as into the conditions of a specific licence. EIA and air quality 

impact assessments require public participation, thus ensuring that the requirements 

in the Kyoto Protocol and the UNFCCC are met in this instance.408 

Municipalities must also measure and monitor ambient air quality and the emissions 

from point, non-point, and mobile sources, and as they have to take South Africa's 

international duties into account, they should also measure the emissions of 

greenhouse gases. Finally, local government must compile an AOMS which could 

guide the implementation of NEMAOA on a local level, also with a view to address 

matters relevant to climate change. 

408 See par 4.1.1 and 4.1.2 above. 
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Thus it is clear that local government has a very important role to play in air quality 

management, especially with regard to monitoring and information management. 

This is important as all climate change inteNentions must be informed by high

quality scientific data, and without such data an effective climate change response 

will be impossible. 

The evaluation conducted in this section showed that South African law does indeed 

explicitly and implicitly facilitate, at least in part, the role of local government in 

addressing the phenomenon of climate change, especially in the context of air 

quality. 

6 Conclusions and recommendations 

This study commenced with an analysis of the climate change phenomenon.4oB It 

showed that climate change is caused by human activities, and that the effects of the 

phenomenon will have and actually already show far reaching consequences. 410 

The scientific community has subsequently identified the need to respond to climate 

change by implementing measures to mitigate and adapt to climate change.411 

The legal framework that governs South Africa's local sphere of government 

generally was analysed to determine its potential role in the country's climate change 

response.412 It was shown that local government has various objectives, duties and 

functions that will be affected by climate change, and that local authorities also have 

the necessary executive and legislative powers that should enable them to achieve 

their constitutional objectives; including those related to peoples' well-being. 413 

Integrated development planning was also discussed, and it was shown that this 

planning tool could be used to co-ordinate a local authority's response to climate 

change.414 It was also indicated that local authorities face certain challenges that , 

inhibit their ability to respond to climate change. These include, but are not limited 

to, a clear legal and political mandate to respond to climate change, uncertainties 

409 See par 2 above. 

410 See para 2.1 and 2.2 above. 

411 See par 2.2 above. 

412 See par 3 above. 

413 See para 3.2,3.3 and 3.4 above. 

414 See par 3.6 above. 
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with relation to ownership of the challenges presented by climate change, and 

uncertainties about the extent and nature of the interventions that should be 

implemented in response to climate change.415 

The study next assessed the international legal framework in order to identify South 

Africa's duties in terms of international law. 416 These duties were considered 

together with the functional areas which are the responsibilities of local governments 

in order to identify the type of measures that local authorities should implement in 

response to climate change, generally. It was found that local authorities have 

several obligations that includes measures to; mitigate and adapt to climate change, 

as well as to gather information on climate change and air quality.417 

South Africa's environmental framework legislation was considered in order to 

determine whether or not it contained adequate measures to facilitate and guide a 

local government's general response to climate change.418 It was found that t\IEMA 

contains several environmental management principles that provide generic 

guidance on decisions that will have an impact on the environment. The principle of 

sustainable development and the precautionary principle are expected to be very 

important due to the nature of the climate change phenomena.419 

These principles also have various links with the guiding principles contained in the 

UNFCCC, and consequently it was argued that the implementation of NEMA's 

principles can guide South Africa's response to climate change generally. NEMA 

also contains measures for integrated environmental management, which should be 

implemented in order to identify, oppose and find alternatives to developments that 

will adversely affect the climate system.420 

Finally, NEMAQA was considered to illustrate the role of local government in 

governing air quality as a prominent facet in climate change management.421 It was 

--..~ -~------

415 See par 3.6 above. 
416 See par 4.1 above. 
417 See par 4.2 above. 
418 See par 5 above. 
419 See par 5.1 above. 
420 See par 5.1 above. 
421 See par 5.2 above. 
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shown that the provisions of NEMAQA allocate several responsibilities that have 

climate change implications to local government. Local authorities must inter alia 

monitor and manage ambient air quality, and must monitor standards in dealing with 

listed fuels and emitters.422 More importantly, local governments are responsible for 

licensing and for the issuing of AELs and PAELs. The licensing process has several 

implications for climate change. Firstly, it can be used to oppose activities that will 

unduly affect the climate system. Secondly, local authorities should include 

greenhouse gas emission and reporting requirements in a Iicence.423 These duties 

were set out and explained in the NF, and it is suggested that all sector-specific 

measures aimed at addressing climate change should be approached in the same 

way. 424 This suggestion will be amplified below. Finally, municipalities are 

responsible for the development of AQMPs. 425 These plans should serve as 

practical documents that ensure that municipalities' objectives in relation to air 

quality management and climate change are met. 

The following strong pOints in the legal framework that govern local authorities in 

their response to climate change were found. 

• 	 The legal framework governing local government allocates local decision

makers with executive and legislative powers. These powers can be used to 

implement measures in response to climate change; 

• 	 Local government has clearly defined functional areas that can provide local 

authorities with guidance on their expected role in South Africa's' climate 

change response in general; 

• 	 The lOP can be used as an effective tool with which local government can 

facilitate its response to climate change; 

• 	 In general, local authorities are positioned in a manner that enables them to 

implement some of the measures that should be taken by South Africa in 

response to climate change. These include; greenhouse gas information 

gathering, the mitigation of climate change, trough transport management for 

example, and adaptation; 

422 See para 5.2.3 and 5.2.4 above. 
423 See par 5.2.3 above. 
424 See par 5.2.1 above. 
425 See par 5.2.6 above. 
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• 	 The environmental management principles in NEMA, such as the 

precautionary principle, among others, can provide guidance to local decision 

makers in their approach to climate change in general; and 

• 	 The air quality management planning provisions contained in NEMAQA 

establish a clear legal mandate for local government in relation to air quality 

management, also with a view to climate change. 

The following weak points were found. 

• 	 There is a general need for a clearer legal mandate with measurable targets 

and objectives that require local authorities to implement measures in 

response to climate change; 

• 	 Lack of political will in local authorities to address climate change; 

• 	 Local authorities lack clarity on the extent and nature of the measures they 

should implement in response to climate change; 

• 	 Not all municipalities have the capacity (human and -financial) to respond to 

climate change due to financial constraints and a lack of expertise, and a 

general lack of knowledge on their vulnerabilities to the changes brought 

along by the phenomena; 

• 	 In the climate change response measures that have been implemented up to 

now the focus has been on mitigation. The legal framework should make it 

clear that measures to adapt to climate change are given the same priority as 

mitigation. The difference between the two should also be more clearly 

acknowledged in law and policy; 

• 	 Lack of strong enforcement measures to drive climate change mitigation. Air 

quality management tools such as controlled fuels and emitters have not been 

implemented with the aim of mitigating climate change as of yet. 

In the light of the above findings it is recommended that the following actions should 

be taken: 

• 	 The mandate of local, provincial and national government in relation to climate 

change should be set out and clarified; 
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• 	 The division of climate change related responsibilities should be done with 

South Africa's international obligations in mind; 

• 	 Priority areas for mitigation should be identified based on the mitigation 

potential and cost effectiveness of a proposed intervention; 

• 	 Adaptive measures should be prioritised in accordance with the specific 

vulnerabilities of an area. In the identification of these priority areas local 

action will be essential; 

• 	 After these measures have been prioritised the duty to implement these 

interventions should be assigned. When the role of the local sphere of 

government is determined the functional areas of local government as set out 

in Schedules 4(8) and 5(8) of the Constitution should be considered. It is 

suggested that local authorities are ideally situated to manage their areas of 

competency as awarded to them in terms of the Constitution; 

• 	 After the mandates of local authorities have been clarified, sector-speci"fic 

plans and programmes should be developed in co-operation with national, 

provincial and local government; 

• 	 These plans must be required to be integrated into municipalities' lOPs; 

• 	 Plans and programmes should as far as possible set out the nature of the 

required interventions and must be accompanied with measurable targets. It 

is suggested that the approach followed in NEMAQA should be replicated in 

each of the sectors in which climate change response measures will need to 

be implemented. These sectors include, but are not limited to the water, 

waste, electricity, biodiversity, emergency response and planning-sectors. 

Thus, a national framework that guides the development and implementation 

of climate change-related measures, like the NF,426 should be developed for 

every sector and local government in the specific; and 

• 	 Sector-specific frameworks should contain guidelines for the development of a 

local authority's response strategy_ Such guidelines can be similar in nature 

to the implementation guidelines developed for a local authority's AQMP.427 It 

is argued that such an approach will ensure that all climate change 

interventions by a local government are specific and detailed enough to 

426 See par 5.2.1 
427 See 5.2.6 above. 
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ensure that they are effective, while the incorporation of such a sector-specific 

plan into a local government's lOP should ensure that interventions are 

integrated and support one another. 

6.1 Closing 

This study has shown that scientific evidence confirms that climate change is a real 

and serious challenge that requires urgent attention. It was shown that local 

authorities will need to take part in an effective response to climate change, and they 

already have a role with regard to air quality management, in the specific. Some 

more clarity may be required by means of future research in terms of local 

government and other facets of climate change. The measures currently expected 

on the part of South Africa1s local authorities should be implemented without delay in 

order for the country (at least in part) to meet its international law duties but also 

because of the prominent developmental role of local authorities and the significant 

human impacts that climate change pose. 
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Addendum 

Table 1: Examples of vulnerable sectors and adaptive measures428 

Vulnerable sectors 

Agriculture and food 

Security 

Reactive adaptation 

Erosion control. 


Dam construction for irrigation. 


Changes in fertilizer use and 

application. 


Introduction of new crops. 


Soil fertility maintenance. 


Changes in planting and 

harvesting times. 


Switch to different cultivars. 


Educational and outreach 

programmes on conservation 
and management of soil and 
water. 

Anticipatory adaptation 

lh,~~bv;d':~sy~tern ...~. 
management. '0' 'i' 

~ ~. ~. 
'tefdhn~inGludlllg~i 

t~n poliGies~ 

tJev~lo~€f:1t"~f ft60~rd~ntr6Is ~~ 
a.ndprq~glim,@nlt~ril1g. 

Development of tolerant and 
resistant crops. (to drought, 
salt, insect/pests) 

Research and development. 

Soil-water management. 

Diversification and 
intensification of food and 
plantation crops. 

Policy measures, tax 
incentives/subsidies, free 
market. 

Development of early warning 
systems. 

428 UNFCCC Impacts, Vulnerabilities and Adaptation in Developing Countries 31. 
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Terrestrial ecosystems 

i>Coasta.lzpn~sarldmarine 

>Ecosy~t~~ 
j, .:~ <1"'>'1 

Improvement of management 
systems including control of 
deforestation, reforestation and 
afforestation. 

Promoting agroforestry to 
improve forest goods and 
seNices. 

Development/improvement of 
national forest fire management 
plans. 

Improvement of carbon storage 
in forests. 

Creation of parks/reseNes, 
protected areas and 
biodiversity corridors. 

Identification/development of 
species resistant to climate 
change. 

Better assessment of the 
vulnerability of ecosystems. 

Monitoring of species. 

Development and maintenance 
of seed banks. 

Table 2: Examples of mitigation techniques and strategies429 

Buildings 

Available Strategies 

Use of daylight. 


More efficient appliances. 


Improved insulation. 


Passive and active solar 

design. 


Alternative refrigeration fluids. 


Recove of i 


Future strategies 

Integrated design of 
commercial buildings. 
Including technologies such as 
intelligent meters that provide 
feedback and control. 

Solar photovoltaics integrated 
in buildings. 

429 UNEP Climate in Peril 43. 
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Improved crop and pasture 
management to increase soil 
carbon storage. 

Restoration of CUltivated peaty 
soils and degraded land. 

Improved rice-growing 
techniques and livestock and 
manure management to 
reduce methane emissions. 

Affor:E~st'3.ticm,'3.fl(LJii:'f~re~j:&tjOj;;I.t· re~speGiesimproVemeatto 
QPrea~e . biomass, proquqtMty .. 
~d~~n§~q~(';t§tr~tiRn'fiE.··.~·;
v ~" ' ,,,' " <" ". '''':' ... 

I~ptoved . Temote?' sensing; 
tecnnolbg:y;::to analyse)?!! tl1ef 

~o~rbpn!;sequestl'atiol1 potentia.l .; 
of y;eg?tstiqXl.andsoil;:>,;aBd 
. coan es inlandEusedik . 

Waste Recovering methane from Biocovers and biofilters to 
landfills. optimize methane oxidization 

(such technologies improve
Waste incineration with energy methane combustion by
recovery. minimising carbon emissions). 
composting organic waste 
controlled wastewater 
treatment. 

Recycling and minimising i 
waste. 

69 




References 

Constitutions 

Constitution of the Republic of South Africa, 1996 

Constitution of the Republic of South Africa 200 of 1993 

Government documents 

National Response Strategy 

National Climate Change Response Strategy, September 2004 

SALGA Local Government Climate Change Discussion Document 

SALGA Local Government Climate Change Discussion Document Draft 

Prepared on behalf of SALGA by Strategic Environmental Focus (Pty) Ltd 

(July 2009) 

South Africa's National Communication under the UNFCCC 

Initial National Communication under the United Nations Framework 

Convention on Climate Change 11 December 2003 

Strategic Plan for the Environmental Sector 

DEAT Strategic Plan for the Environmental Sector 2008-2013 

Government publications 

GN 423 in GG 18739 of 13 March 1998 

GN 721 in GG 27788 of 22 July 2005 

70 



GN 385 in GG 28753 of 21 April 2006 

GN 528 in GG 28899 of 9 June 2006 

GN 1138 in GG 30284 of 11 September 2007 

GN 658 in GG 31144 of 13 June 2008 

GN 165 in GG.31855 of 13 Feb 2009 

GN 263 in GG 31987 of 13 March 2009 

GN 1001 in GG 32434 of 24 July 2009 

International instruments 

Agenda 21 of the United Nations Conference on Environment & Development (1992) 

Kyoto Protocol to the United Nations Framework Convention on Climate Change of 

(1998) 

Local Government Leaders' Declaration on Climate Change (1995) 


Report of the World Commission on Environment and Development: Our Common 


Future (1987) 

Rio Declaration on the Environment and Development (1992) 

United Nations Framework Convention on Climate Change (1992) 

Vienna Convention on the law of Treaties (1969) 

71 




Internet resources 

Designated National Authority 2005 http://www.dme.gov.za/dna/index.stm#6 [Date of 

use 10 November 2009] 

ICLEI 2009 Hotcities www.hotcities.org [Date of use 10 November 2009] 

Joint science academies 2007 Statement on Climate Change 

http://www.royalsociety.org/displaypagedoc.asp?id=2557 [Date of use 15 September 

2008] 

Pacala Sand Socolow R 2004 "Stabilization Wedges: Solving the climate problem 

for the next 50 years with current technologies" 

http://www.carbonsequestration.us/Papers-presentations/htm/Pacala-Socolow

ScienceMag-Aug2004.pdf [Date of use 9 October 2008] 

SAAQIS 2009 http://www.saaqis.org.za/[Date of use 10 September 2009] 

UNFCCC 2009 Parties and Observers http://unfccc.int/2860.php [Date of use 18 

August 2009] 

UNFCCC 2009 http://unfccc.int/adaptation/items/4159.php [Date of use 18 August 

2009] 

Legislation 

Atmospheric Pollution Prevention Act 45 of 1965 

Intergovernmental Relations Framework Act 13 of 2005 

Local Government: Municipal Structures Act 117 of 1998 

Local Government: Municipal Systems Act 32 of 2000 

72 


http://unfccc.int/adaptation/items/4159.php
http://unfccc.int/2860.php
http://www.saaqis.org.za/[Date
http://www.carbonsequestration.us/Papers-presentations/htm/Pacala-Socolow
http://www.royalsociety.org/displaypagedoc.asp?id=2557
http:www.hotcities.org
http://www.dme.gov.za/dna/index.stm#6


National Environmental Management Act 1 07 of 1998 

National Environment Management: Air Quality Act 39 of 2004 

Literature 

Asmah-Andoh Journal of Public Administration 

Asmah-Andoh K "Implementation of Developmental Local Government for 

Alleviating Poverty and Inequality" 2009 Journal of Public Administration 100

111 

Aucamp Environmental Impact Assessment 

Aucamp PJ Environmental Impact Assessment (Van Schaik Publishers 

Pretoria 2009) 

Bekin k Local Governance Law 

Bekink B Principles of South African Local Governance Law (LexisNexis 

Durban 2006) 

Bulkeley and Betsill Cities and Climate Change 

Bulkeley H and Betsill MM Cities and Climate Change, Urban Sustainability 

and Global Environmental Governance (Routledge London 2003) 

Cosford Public Health 

Cosford P '''Partners in clime': Sustainable development and climate change 

what can the National Health Service do?" 2009 Public Health 1-5 

73 



DEAT South Africa Environment Outlook 

Department of Environmental Affairs and Tourism South Africa Environment 

Outlook (DEAT Pretoria 2006) 

Dugard International Law 

Dugard J Intemational Law a South African Perspective 3rd ed 

(Juta Cape Town 2005) 

Du Plessis SAPL 

Du Plessis A IISome comments on the sweet and bitter of the National 

Environmental Law Framework for 'Local Environmental Governance'l! 2009 

SA Public Law 56-96 

Du Plessis SAPL 

Du Plessis W ilLegal Mechanisms for Co-operative Governance in South 

Africa: Successes and Failuresll 2008 SA Public Law 89-11 0 

Du Plessis South Africa's Constitutional Environmental Right 

Du Plessis A Fulfilment of South Africa's Constitutional Environmental Right in 

the Local Governance Sphere (Wolf Legal Publishers 2009) 

Hamin and Gurran Habitat International 

Hamin EM and Gurran N "Urban form and climate change: Balancing 

adaptation and mitigation in the U.S. and Australiall 2008 Habitat International 

238-245 . 

74 




Hoyos and Uys Journal of Public Administration 

Hoyos A and Uys F "Theoretical Perspective to Fiscal Decentralisation in 

Developing Countriesll 2008 Journal of Public Administration 26-43 

I keme Global Environmental Change 

Ikeme J "Equity, environmental justice and sustainability: incomplete 

app~oaches in climate change politicsll 2003 Global Environmental Change 

195-206 

Jacob and Winner Atmospheric Environment 

Jacob OJ and Winner DA "Effect of climate change on air quality" 2009 

Atmospheric Environment 51-63 

Kiss and Shelton Handbook on Environmental Law 

Kiss A and Shelton 0 Judicial Handbook on Environmental Law (United 

Nations Environment Programme 2005) 

Laukkonen et al Habitat International 

Laukkonen J et al "Combining climate change adaptation and mitigation 

measures at the locallevel" 2008 Habitat International 287-292 

Nel and Du Plessis SAJELP 

Nel J and Du Plessis W "An Evaluation of NEMA Based on a Generic 

Framework for Environmental Framework Legislation" 2001 SAJELP 1-36 

75 




Paterson and Kotz8 (eds) Environmental Compliance and Enforcement 

Paterson A and Kotz8 LJ (eds) Environmental Compliance and Enforcement 

in South Africa: Legal Perspectives (Juta Cape Town 2009) 

Reid and Vogel Global Environmental Change 

Reid P and Vogel C "Living and responding to multiple stressors in South 

Africa-Glimpses from KwaZulu-Natal" 2006 Global Environmental Change 

195-206 

Robinson Ecological Economics 

Robinson J "Squaring the circle? Some thoughts on the idea of sustainable 

development" 2004 Ecological Economics 369-384 

Snover et al Climate Guidebook 

Snover AK et al Preparing for Climate Change: A Guidebook for Local, 

Regional, and State Governments. In association with and published by 

(lCLEI Oakland CA 2007) 

Steytler and De Visser Local Government Law of South Africa 

Steytler N and De Visser J Local Government Law of South Africa (LexisNexis 

Durban 2007) 

Steytler and Fessha SALJ 

Steytler Nand Fessha YT "Defining Local Government Powers and functions" 

2007 South African Law Journal 320-338 

76 




Strydom and King (eds) Environmental Management 

Strydom HA and King ND Fuggle & Rabie's Environmental Management in 

South Africa 2nd ed (Juta Cape Town 2009) 

UN EP Climate in Peril 

UNEP Climate in Peril, A popular guide to the latest IPCC reports (GRID

Arendal Birkeland Trykkeri Norway 2009) 

UNFCCC Handbook 

United Nations Framework Convention on Climate Change: Handbook 

(Halesworth UK 2006) 

Venter (ed) Government and Politics 

Venter A (ed) Government and Politics in the new South Africa 2nd ed (Van 

Schaik Publishers Pretoria 2003) 

Policy documents 

DEAT Towards an Effective South African Climate Change Response Policy 

The National Climate Change Response Policy, Discussion Document for the 

2009 National Climate Change Response Policy Development Summit 

Gallagher Convention Centre Midrand 3-6 March 2009 

Long Term Mitigation Scenarios 2007 

Long Term Mitigation Scenarios, Strategic Options for South Africa Scenario 

Building Team, 2007 

77 



Press Statements 

Message by South African President Jacob Zuma to the UN Secretary General's 

High Level Summit on Climate Change 22 September 2009. Statement is available 

at DEArs website at http://www.environment.gov.za/ 

Published Conference contributions 

Community Law Centre Paper I: "Institutional Subsidiarity in the Constitution: 

Slapstick Asymmetry or a 'Rights-Based' Approach to Powers?" in the Research and 

Round Table Conference (April 2008 Stellenbosch) 1-34 

DEAT IITowards an Effective South African Climate Change Response Policy" in 

South Africa's Climate Change Summit (2-6 March 2009 Midrand) 1-11 

Steytler N II Local government in South Africa" in IACFS The Place and Role of Local 

Government in Federal Systems (29 September to 3 October 2004 Stellenbosch) 

183-220 

Scientific reports 

Adger et al"Summary for Policymakers" 

Parry NIL et al (eds) Climate Change 2007: Impacts, Adaptation and 

Vulnerability (Cambridge University Press UK 2007) 

Boko et al "Africa" 

Parry ML et al (eds) Climate Change 2007: Impacts, Adaptation and 

Vulnerability (Cambridge University Press UK 2007) 

78 


http://www.environment.gov.za


Barker "Summary for Policymakersll 

Barker T "Summary for Policymakers ll in Metz et al (eds) Climate Change 

2007: Mjtjgation (Cambridge University Press UK 2007) 

HegerlliUnderstanding and Attributing to Climate Changell 

Hegerl GC et a/liUnderstanding and Attributing Climate Change" in Solomon 

et al (eds) Climate Change 2007: The Physical Science Basis (Cambridge 

University Press UK 2007) 

IPPC Synthesis Report 

IPPC Climate Change 2007: Intergovernmental Panel on Climate Change 

Fourth Assessment Report (Synthesis Report 2007) 

UNFCCC Impacts, Vulnerabilities and Adaptation in Developing Countries 

UNFCCC Climate Change: Impacts, Vulnerabilities and Adaptation in 

Developing Countries (Climate Change Secretariat (UNFCCC) Germany 

2007) 

Thesis and dissertations 

Kotz8 Integrated Environmental Governance 

Kotz8 LJ A Legal Framework for integrated Environmentai Governance in 

South Africa and the North-West Province 2006 (LLD Thesis) (North-West 

University) 

79 



