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SUMMARY 

Key concepts: Employee participation, voice, industrial democracy, economic democracy, 

corporate law, labour law, corporate governance, corporate social responsibility, fairness, 

collective bargaining, workplace forums, strikes, matters of mutual interest, disputes, 

stakeholders, shareholders, empowerment, consultation, joint decision-making, 

information, co-determination, social justice, managerial prerogative 

 

Recently, South African company law underwent a dramatic overhaul through the 

introduction of the Companies Act 71 of 2008. Central to company law is the promotion of 

corporate governance: companies no longer are accountable to their shareholders only but 

to society at large. Leaders should direct company strategy and operations with a view to 

achieving the triple bottom-line (economic, social and environmental performance) and, 

thus, should manage the business in a sustainable manner. An important question in 

company law today: In whose interest should the company be managed? 

 

Corporate governance needs to address the entire span of responsibilities to all 

stakeholders of the company, such as customers, employees, shareholders, suppliers and 

the community at large. The Companies Act aims to balance the rights and obligations of 

shareholders and directors within companies and encourages the efficient and responsible 

management of companies. The promotion of human rights is central in the application of 

company law: it is extremely important given the significant role of enterprises within the 

social and economic life of the nation.  

 

The interests of various stakeholder groups in the context of the corporation as a “social 

institution” should be enhanced and protected. Because corporations are a part of society 

and the community they are required to be socially responsible and to be more 

accountable to all stakeholders in the company. Although directors act in the best interests 

of shareholders, collectively, they must also consider the interests of other stakeholders. 

Sustainable relationships with all the relevant stakeholders are important. The 
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advancement of social justice is important to corporations in that they should take into 

account the Constitution, labour and company law legislation in dealing with social justice 

issues.  

 

Employees have become important stakeholders in companies and their needs should be 

taken into account in a bigger corporate governance and social responsibility framework. 

Consideration of the role of employees in corporations entails notice that the Constitution 

grants every person a fundamental right to fair labour practices.  

 

Social as well as political change became evident after South Africa's re-entry into the 

world in the 1990s. Change to socio-economic conditions in a developing country is also 

evident. These changes have a major influence on South African labour law. Like company 

law, labour law, to a large extent, is codified. Like company law, no precise definition of 

labour law exists. From the various definitions, labour law covers both the individual and 

collective labour law and various role-players are involved. These role-players include trade 

unions, employers/companies, employees, and the state. The various relationships 

between these parties, ultimately, are what guides a certain outcome if there is a power 

play between them.  

 

In 1995 the South African labour market was transformed by the introduction of the 

Labour Relations Act 66 of 1995. The LRA remains the primary piece of labour legislation 

that governs labour law in South Africa. The notion of industrial democracy and the 

transformation of the workplace are central issues in South African labour law. The 

constitutional change that have taken place in South Africa, by which the protection of 

human rights and the democratisation of the workplace are advanced contributed to these 

developments. Before the enactment of the LRA, employee participation and voice were 

much-debated topics, locally and internationally. In considering employee participation, it 

is essential to take due cognisance of both the labour and company law principles that are 

pertinent: the need for workers to have a voice in the workplace and for employers to 

manage their corporations.  
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Employee participation and voice should be evident at different levels: from information-

sharing to consultation to joint decision-making. Corporations should enhance systems and 

processes that facilitate employee participation and voice in decisions that affect 

employees. 

 

The primary research question under investigation is: What role should (and could) 

employees play in corporate decision-making in South Africa? The main inquiry of the 

thesis, therefore, is to explore the issue of granting a voice to employees in companies, in 

particular, the role of employees in the decision-making processes of companies.  

 

The thesis explores various options, including supervisory co-determination as well as 

social co-determination, in order to find solutions that will facilitate the achievement of 

employee participation and voice in companies in South Africa. 
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OPSOMMING 

Titel: Werknemerdeelname en -stem in maatskappye: 'n Regsperspektief 

 

Sleutelkonsepte: Werknemerdeelname, stem, industriële demokrasie, ekonomiese 

demokrasie, maatskappyereg, arbeidsreg, korporatiewe bestuur, korporatiewe sosiale 

verantwoordelikheid, billikheid, kollektiewe bedinging, werkplekforums, stakings, 

aangeleenthede van wedersydse belang, geskille, belanghebbendes, aandeelhouers, 

bemagtiging, konsultasie, gesamentlike besluitneming, inligting, mede-vasstelling, sosiale 

geregtigheid,  bestuurs-prerogatief 

 

Die Suid-Afrikaanse maatskappyereg het onlangs 'n dramatiese opknapping met die 

bekendstelling van die Maatskappywet 71 van 2008 ondergaan. Die bevordering van 

korporatiewe bestuur staan sentraal tot die maatskappyereg: maatskappye is nie meer net 

aan hul aandeelhouers verantwoordbaar nie maar moet ook die groter gemeenskap in ag 

neem. Leiers moet maatskappystrategieë- en bedrywighede bestuur met die oog op die 

bevordering van die drievoudige doelstellings (ekonomiese, sosiale en omgewing) en moet 

ook die besigheid op 'n volhoubare wyse bestuur. 'n Belangrike vraag in maatskappyereg 

vandag is: In wie se belang moet die maatskappy bestuur word? 

 

Korporatiewe bestuur moet die volle spektrum van verantwoordelikhede teenoor 

belanghebbendes van die maatskappy soos kliënte, werknemers, aandeelhouers, 

verskaffers en die gemeenskap in die algemeen aanspreek. Die Maatskappywet het ten 

doel om die regte en verpligtinge van aandeelhouers en direkteure in maatskappye te 

balanseer, en die wet moedig ook die doeltreffende en verantwoordelike bestuur van 

maatskappye aan. Die bevordering van menseregte is sentraal in die toepassing van die 

maatskappyereg: dit is uiters belangrik in die lig van die belangrike rol van ondernemings 

binne die sosiale en ekonomiese lewe van die volk. 
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Die belange van die verskillende belangegroepe in die konteks van die maatskappy as 'n 

"sosiale instelling" moet verbeter en beskerm word. Omdat maatskappye deel van ’n 

samelewing en ’n  gemeenskap uitmaak, word daar van hulle verwag om sosiaal 

verantwoordelik te wees en meer verantwoordbaar teenoor alle belanghebbendes in die 

maatskappy te wees. Hoewel direkteure in die beste belang van aandeelhouers as ’n groep 

optreë, moet die belange van ander belanghebbendes ook in ag geneem word. Volhoubare 

verhoudings met al die betrokke rolspelers is belangrik. Die bevordering van sosiale 

geregtigheid is belangrik en behels dat maatskappye kennis moet neem van die Grondwet 

sowel as arbeids- en maatskappyereg wanneer hulle met sosiale geregtigheidskwessies te 

doen kry. 

 

Werknemers het belangrike belanghebbendes van maatskappye geword en hul behoeftes 

moet in ag geneem moet word binne ’n groter korporatiewe bestuur- en sosiale 

verantwoordelikheidsraamwerk. Die oorweging van die rol van werknemers in 

maatskappye behels dat kennis geneem word van die feit dat die Grondwet aan elke 

persoon 'n fundamentele reg op billike arbeidspraktyke verleen.  

 

Sosiale sowel as politieke verandering was duidelik ná Suid-Afrika se her-toetrede in die 

1990's tot die internasionale arena. Veranderinge in sosio-ekonomiese omstandighede in 'n 

ontwikkelende land is ook duidelik. Hierdie veranderinge het 'n groot invloed op die Suid-

Afrikaanse arbeidsreg gehad. Nes maatskappyereg is arbeidsreg tot 'n groot mate 

gekodifiseer. Net soos maatskappyereg, bestaan daar nie 'n presiese definisie van 

arbeidsreg nie. Dit blyk duidelik uit die verskillende definisies van arbeidsreg dat beide die 

individuele en kollektiewe arbeidsreg by die konsep ingesluit word en dat verskeie 

rolspelers betrokke is. Hierdie rolspelers sluit vakbonde, werkgewers/maatskappye, 

werknemers, en die staat in. Dit is uiteindelik die verskillende verhoudings tussen hierdie 

partye wat tot ’n spesifieke uitkoms sal lei indien daar 'n magspel tussen hulle is.  

 

Die Suid-Afrikaanse arbeidsmark is in 1995 getransformeer deur die bekendstelling van die 

Wet op Arbeidsverhoudinge 66 van 1995. Die WAV bly die primêre arbeidswetgewing wat 
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arbeidsverhoudinge in Suid-Afrika reguleer. Industriële demokrasie en die transformasie 

van die werkplek is sentrale kwessies in die Suid-Afrikaanse arbeidsreg. Waar die 

beskerming van menseregte en die demokratisering van die werkplek bevorder is, is dit 

aan die grondwetlike veranderinge wat in Suid-Afrika plaasgevind het, te danke. 

Werknemerdeelname en -stem was voor die inwerkingtreding van die WAV plaaslik sowel 

as internasionaal 'n veelbesproke onderwerp. Dit is dus noodsaaklik wanneer 

werknemerdeelname oorweeg word dat ’n aantal aspekte in ag geneem moet word, 

naamlik die tersaaklike arbeids- en maatskappyereg beginsels, die behoefte van werkers 

om 'n stem in die werkplek te hê en dat werkgewers hul maatskappye moet bestuur.  

 

Werknemerdeelname en -stem behoort duidelik te wees op verskillende vlakke: vanaf 

openbaarmaking van inligting tot konsultasie tot gesamentlike besluitneming. Maatskappye 

moet stelsels en prosesse wat werknemerdeelname en -stem fasiliteer rakende besluite 

wat werknemers kan beïnvloed, versterk. 

 

Die primêre navorsingsvraag wat ondersoek moet word, is: Watter rol moet (en kan) 

werknemers speel in korporatiewe besluitneming in Suid-Afrika? Die belangrikste 

ondersoek van die proefskrif, is die kwessie van die verlening van 'n stem aan werknemers 

in maatskappye; en meer spesifiek, die rol van werknemers in die besluitnemingprosesse 

van maatskappye. 

 

Hierdie tesis ondersoek verskeie opsies, insluitend toesighoudende mede-vasstelling sowel 

as sosiale mede-vasstelling ten einde oplossings te vind wat die fasilitering van 

werknemerdeelname en -stem in Suid-Afrikaanse maatskappye bevorder. 
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CHAPTER 1 – INTRODUCTION 

 

1.1 Overview 

 

Corporations1 are dominant economic institutions: they govern our lives; and “determine 

what we eat, what we watch, what we wear, where we work, and what we do”.2 Their 

culture, iconography and ideology surround us: they dictate to governments, their 

supposed overseers, as well as exercise control over society at large.3 Corporations govern 

in the manner of states.4 Furthermore, they are wealth-creators: a universal truth. Work 

plays a central part in the well-being of individuals.5 Millions of people depend for their 

livelihood on the income they receive from corporations in the form of wages (salaries): in 

most instances they are their only source of income. The dependency on wages transforms 

society into a body of “wage earners”. The reality of their dominance brings with it 

responsibilities: a primary responsibility of those in charge of the governance of the firm, 

the economy and the state is to organise work in such a way as to promote the well-being 

of labour.6 Labour, as a component of society, through the trade unions, should play an 

                                         
1 The concepts “company” and “corporation” are used interchangeably and the same meaning should be 

attached to them. A company is defined in The Companies Act 71 of 2008 (The Companies Act). The 
Companies Act became operational on 1 May 2011. A company is defined in s 1 of the Companies Act 
as: “a juristic person incorporated in terms of this Act, a domesticated company, a juristic person that, 
immediately before the effective date- 
(a) was registered in terms of the- 
(i) Companies Act, 1973 (Act No. 61 of 1973), other than as an external company as defined in that 

Act; or 
(ii) Close Corporations Act, 1984 (Act No. 69 of 1984), if it has subsequently been converted in terms 

of Schedule 2; 
(b) was in existence and recognised as an ‘existing company’ in terms of the Companies Act, 1973 

(Act No. 61 of 1973); or 
(c) was registered in terms of the Companies Act, 1973 (Act No. 61 of 1973), and has subsequently 

been re-registered in terms of this Act”. 
2 Bakan The Corporation 5. 
3 Bakan The Corporation 5. 
4 Gumpinger 2011 Appeal 101. 
5 Lower Employee Participation 151. 
6 Lower Employee Participation 151. 
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important and active role in decision-making that “vitally concerns its interests”.7 Trade 

unions not only have a duty to collaborate with other social institutions, which include 

representatives of management and capital, but they have responsibilities when it comes 

to the production of wealth.8 Their duties are not limited to the distribution of wealth but 

extend to its production. Therefore, it is important for society as a whole, not only for 

corporations and their shareholders, that wealth creation takes place on a continuous 

basis, and in a sustainable manner. It is argued that sustainable development9 and 

participatory democracy10 are inextricably connected and that trade unions play a key role 

in the democratic process.11 The role of trade unions can be summarised as follows: 

 

Beyond their functions of defending and vindicating, unions have the duty of acting as 
representatives working for ‘the proper arrangement of economic life’ and of educating the 
social consciences of workers so that they will feel that they have an active role, according to 
their proper capacities and aptitudes, in the whole task of economic and social development 
and in the attainment of the universal common good.12 

 

Modern corporate law has progressed significantly. Globalisation has had an impact on 

how corporations conduct themselves when they do business. In South Africa there was a 

need to rejuvenate the corporate law landscape to keep up with trends locally, as well as 

internationally. More ever, the Constitution of the Republic of South Africa, 1996 (the 

Constitution) has a fundamental impact on law in general: it states  

 

[t]he Republic of South Africa is a sovereign, democratic state founded on values such as 
human dignity, the achievement of equality and the advancement of human rights and 
freedoms as well as non-racialism, non sexism and the supremacy of the constitution and the 
rule of law.13 

 
                                         
7 Lower Employee Participation 151. 
8 Lower Employee Participation 151. 
9 Sustainability and sustainable development will be discussed in chapters 2 and 3 below. 
10 Participatory democracy will be discussed in chapters 2-7 below. 
11 Kester Trade Unions 3. 
12 Lower Employee Participation 151 where he quotes from The Compendium of the Social Doctrine of the 

Church. 
13 S 1 of the Constitution. Values such as human dignity, the achievement of equality and the 

advancement of human rights are discussed chapters 2-6 below. 
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In Pharmaceutical Manufacturers of South Africa: In Re Ex Parte President of the Republic 

of South Africa14 it was pointed out that  

 

the Constitution is the supreme law, and all law, including the common law, derives its force 
from the Constitution and is subject to the constitutional control. 

 

It is clear that corporations should subscribe to the principles of the Constitution and, as 

legal persons, are afforded, for example, rights such as dignity and privacy.15 Companies 

must now apply a triple bottom-line approach:16 taking due cognisance not only of the 

economic aspects but also the social and environmental aspects in their decision-making.17 

These changes are evident from recent developments in company law which will be 

addressed below. 

 

Recently, South African company law underwent a dramatic overhaul with the introduction 

of the Companies Act of 2008. Central to company law is the promotion of corporate 

governance. Developments in corporate governance jurisprudence have taken place not 

only in South Africa but worldwide, in countries such as (but not limited to) the United 

States, the United Kingdom and Australia. The Companies Act 61 of 1973 was repealed by 

the 2008 Act: the 1973 Act did not deal adequately with matters of corporate governance. 

Developments in corporate governance jurisprudence in South Africa are reflected in the 

reports of King I in 199418 and King II in 2002,19 as well, because of changes in 

international governance trends and the need to reform South African company law, King 
                                         
14 Pharmaceutical Manufacturers of South Africa: In Re Ex Parte President of the Republic of South Africa 

2000 2 SA 674 (CC) para 44. 
15 See for example s 8, 9 and 14 of the Constitution. It is also trite law that a corporation can sue on the 

grounds of defamation where its reputation, good name or fama was infringed (see for example Argus 
Printing and Publishing Co Ltd v Inkatha Freedom Party 1992 3 SA 579 (A) as well as Dhlomo v Natal 
Newspapers (Pty) Ltd 1989 1 SA 945 (A); Post and Telecommunications Corporation v Modus 
Publications (Pty) Ltd 1998 3 SA 1114 (ZS); Treatment Action Campaign v Rath 2007 4 SA 563 (C) as 
well as Media 24 Ltd v SA Taxi Securitisation 2011 5 SA 329 (SCA)). See also in this regard Neethling 
and Potgieter 2012 THRHR 304-312. 

16 The triple bottom-line approach will be discussed in chapters 2 and 3 below. 
17 King Report on Corporate Governance for South Africa in 2009 para 9 (Institute of Directors King 

Report III (available from Institute of Directors www.iod.com). 
18 Institute of Directors King Report I. 
19 Institute of Directors King Report II. 
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III saw the light. These developments paved the way for the eagerly anticipated 

Companies Act: the product of the Department of Trade and Industry’s (the DTI) policy 

paper20 which envisaged the development of a “clear, facilitating, predictable and 

constantly enforced governing law”. The 1973 Act neglected corporate governance 

matters, so King I and its successor, King II, dealt with them exclusively as voluntary 

codes.21 The 2008 Act 

 

not only sets out how a company acquires legal personality and raises funds, but 
incorporates issues of corporate governance for the first time since the limited liability 
company was introduced in South Africa by the Joint Stock Companies Limited Liability Act 23 
of 1861 in the Cape.22  

 

Before we look at what is covered under corporate law and corporate law principles it is 

important to explore exactly what corporate governance entails. 

 

The basic legal characteristics of the business corporation must be identified in order to 

determine what are the functions of corporate law. These characteristics are: “legal 

personality, limited liability, transferable shares, delegated management under a board 

structure, and investor ownership”23 and the corporation must “respond - in ways we will 

explore - to the economic exigencies of the large modern business enterprise”.24 From the 

above it is clear that two important functions of corporate law can be identified: the 

principal function of corporate law is to provide business enterprises with a legal 

form/structure that possesses the five core characteristics/attributes; the second function 

reduces the on-going costs of organising business in the corporate form.25 The latter 

outcome is achieved by facilitating coordination between the participants in the corporate 

enterprise and by reducing the scope for value-reducing forms of opportunism among the 

                                         
20 South African Company Law for the 21st Century – Guidelines for Corporate Law Reform (Government 

Gazette 26493 of 23 June 2004). 
21 King 2010 Acta Juridica 446. 
22 King 2010 Acta Juridica 446. 
23 Armour, Hansmann and Kraakman 2009 http://www.law.harvard.edu. 
24 Armour, Hansmann and Kraakman 2009 http://www.law.harvard.edu. 
25 Armour, Hansmann and Kraakman 2009 http://www.law.harvard.edu. 
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different constituencies,26 such as conflicts between managers and shareholders, conflicts 

among shareholders, and conflicts between shareholders and the corporation's other 

constituencies, including creditors and employees. These generic conflicts are usually 

characterised by economists as "agency problems”.27 

 

Good governance is essential to the business of corporations. Good governance28 is 

“essentially about effective leadership”: the “ethical values of responsibility,29 

accountability,30 fairness31 and transparency”32 are foundations for such leadership, as well 

as “moral duties that find expression in the concept of Ubuntu”.33 Corporate scandals and 

abuses in companies such as Enron, Worldcom, Bhopal and Exxon Valdez have given rise 

to public distrust, fear and anxiety, and resulted in the demand that companies be held 

responsible for their actions (also with regard to their employees).34 This development 

reaffirms the view that corporations should be good corporate citizens: corporate 

citizenship “flows from the fact that the company is a person and should operate in a 

                                         
26 Armour, Hansmann and Kraakman 2009 http://www.law.harvard.edu. 
27 Armour, Hansmann and Kraakman 2009 http://www.law.harvard.edu. 
28 Institute of Directors King Report III 10. 
29 Responsibility entails that the board “should assume responsibility for the assets and actions of the 

company and be willing to take corrective actions to keep the company on a strategic path, that is 
ethical and sustainable” (Institute of Directors King Report III 21). 

30 Accountability entails that the board “should justify its decisions and actions to shareholders and other 
stakeholders” (Institute of Directors King Report III 21). 

31 Fairness entails that the board “should ensure that it gives fair consideration to the legitimate interests 
and expectations of all stakeholders of the company” (Institute of Directors King Report III 21). 

32 Transparency entails that the board “should disclose information in a manner that enables stakeholders 
to make and informed analysis of the company’s performance, and sustainability” (Institute of Directors 
King Report III 21). 

33 Institute of Directors King Report III 10. Ubuntu can be defined as “that condition which goes beyond 
mere friendship and proceeds to a willing and unselfish cooperation between individuals in society, with 
due regard for the feelings of others and not taking into account incidental social differences. Ubuntu 
exhibits the following discernible components: (i) individual-centered- (a) internal, namely human 
dignity, steadfastness; (b) external, namely compassion, honesty, humaneness, respectfulness; (ii) 
community-centred, namely adhering to familial obligations, charitableness, cooperation, group 
solidarity, social consciousness” (De Kock and Labuschagne 1996 THRHR 120). See also Institute of 
Directors King Report III 60 where Ubuntu is defined as follows: “A concept which is captured in the 
expression ‘uMuntu ngumuntu ngabantu’, ‘I am because you are; you are because we are’. Ubuntu 
means humaneness and the philosophy of ubuntu includes mutual support and respect, 
interdependence, unity, collective work and responsibility”. 

34 Armour, Hansmann and Kraakman 2009 http://www.law.harvard.edu. 
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sustainable manner”.35 It is clear that companies no longer are accountable merely to their 

shareholders, but also to society at large.36 Leaders, for example, should direct company 

strategy and operations with a view to achieving the triple bottom-line (economic, social 

and environmental performance) mentioned earlier and, thus, should also manage the 

business in a sustainable manner.37 Sustainability38 considerations “are rooted in the South 

African Constitution which is the basic social contract that South Africans have entered 

into”.39 Responsibilities are imposed by the Constitution on juristic persons and individuals 

in society for the realisation of the most fundamental rights.40 Thus, it is clear that 

companies need to act in a responsible manner and need to take due cognisance of 

important corporate governance standards and principles.  

 

Corporate governance is a broad concept and there is no generally accepted definition. 

Corporate governance has been defined as: 

  

the collection of law and practices, grounded in fiduciary duties and their application, that 
regulates the conduct of those in control of the corporation, and the means through which a 
variety of countries provide legal basis for corporations while preserving, to some extent, 
authority to control abuses of these business organizations.41  

 

Employees play an important role within such a corporate governance framework: they can 

have a direct influence by voicing their concerns regarding inappropriate or illegal conduct. 

                                         
35 Institute of Directors King Report III 11. 
36 Gumpinger 2011 Appeal 101-102. 
37 Institute of Directors King Report III para 8. The triple-bottom line as well as sustainability issues will 

be discussed in chapters 2 and 3 below. 
38 Sustainability of a company means “conducting operations in a manner that meets existing needs 

without compromising the ability of future generations to meet their needs. It means having regard to 
the impact that the business operations have on the economic life of the community in which it 
operates. Sustainability includes environmental, social and governance issues” (Institute of Directors 
King Report III 60). 

39 Institute of Directors King Report III para 8 
40 Institute of Directors King Report III para 8. 
41 Aka 2007 NC Int'l Law Journal 238. 
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Thus, they control how companies report on issues or make issues public, and they also 

influence decision-making.42 

 

It is a long-established principle in company law that a company has a separate legal 

personality:43  it exists separately from those who manage it and its shareholders.44  

 

The “separateness” of a company is affirmed by section 19(b) of the Companies Act of 

2008 which states that from the date and time that the incorporation of a company is 

registered, 

 

                                         
42 The role of employees in corporate decision-making and corporate governance issues will be discussed 

in chapters 2-7 below. 
43 In Airport Cold Storage (Pty) Ltd v Ebrahim 2008 2 SA 303 (C) the court confirmed the instances when 

the “separateness” of a company can be disregarded and the “corporate veil” be pierced. The court 
stated that “[i]n the sphere of companies, the directors and members of a company ordinarily enjoy 
extensive protection against personal liability. However, such protection is not absolute, as the court 
has the power – in certain exceptional circumstances – to ‘pierce’ or ‘lift’ or ‘pull aside’ ‘the corporate 
veil’ and to hold the directors personally liable for the debts of the company” (para 19). See also 
Shipping Corporation of India Ltd v Evdomon Corporation 1994 1 SA 550 (A) where the court required 
proof of “an element of fraud or other improper conduct in the establishment or use of the company or 
the conduct of its affairs” before the corporate veil will be pierced (556e-f), as well as Cape Pacific Ltd v 
Lubner Controlling Investments (Pty) Ltd 1995 4 SA 790 (A) where the court confirmed misuse  “to 
perpetuate fraud, or for a dishonest or improper purpose” will justify the piercing of the corporate veil. 
See also Botha v Van Niekerk 1983 3 SA 513 (W) as well as Manong & Associates v City of Cape Town 
2009 1 SA 644 (EqC) and Consolidated News Agencies (Pty) Ltd (in liquidation) v Mobile Telephone 
Networks (Pty) Ltd 2012 2 All SA 9 (SCA) for more examples of where the corporate veil can be 
pierced. S 20(9) of the Companies Act incorporated the common-law principles of piercing the 
corporate veil to some extent and provides that the court can declare “on, an application by an 
interested person or in any proceedings in which a company is involved, a court finds that the 
incorporation of the company, any use of the company, or any act by or on behalf of the company, 
constitutes an unconscionable abuse of the juristic personality of the company as a separate entity” 
that “the company is to be deemed not to be a juristic person in respect of any right, obligation or 
liability of the company or of a shareholder of the company or, in the case of a non-profit company, a 
member of the company, or of another person specified in the declaration”. The court may make any 
further order the court considers appropriate to give effect to a declaration. S 22 of the Companies Act 
also provides that a company must not carry on its business recklessly, with gross negligence, with 
intent to defraud any person or for any fraudulent purpose. This will also result in the personal liability 
of the directors of the company. 

44 Salomon v Salomon and Co Ltd 1897 AC 22 (HL). See also Dadoo v Krugersdorp Municipal Council 1920 
AD 530 550-551 where the court confirmed that a registered company is a legal persona distinct from 
the members who compose it and that separateness is not merely an artificial technical thing but a 
matter of substance as property vested in the company cannot be regarded as being vested in all or 
any of its members.  
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the company has all of the legal powers and capacity of an individual, except to the extent 
that (i) a juristic person is incapable of exercising any such power, or having any such 
capacity; or (ii) the company’s Memorandum of Incorporation provides otherwise.  

 

An important question in company law is: In whose interest the company should be 

managed?45 One view is that a company can best be described as “a series of contracts 

concluded by self-interested economic actors”.46 These actors include equity investors 

(shareholders), managers, employees47 and creditors. When these contracts are taken 

together they make up the structure of the company and when these contracts are 

evaluated, the contracts with the shareholders “hold sway” and the company ultimately 

operates to serve their interests.48 According to this view, it is clear that the shareholders 

expect the company to be profitable and that the company’s directors and managers are 

tasked, primarily, with the duty of creating a corporate governance structure “which 

ensures that the company conducts its business so as to maximise the returns of these 

investors”.49 A different view maintains that a corporation “cannot be reduced to the sum 

of a series of contracts” because it is vital to take into account a wide range of 

stakeholders whose interests may overlap or be in conflict with each other.50 The board 

and management of corporations strike a balance between the interests of various 

stakeholders in their application of corporate governance principles.51 It is necessary for 

any corporation to determine which groups will be regarded as “stakeholders”; however, 

many definitions exist of the concept “stakeholder”: 

 

The meanings of 'stake' and 'holder' are important within stakeholder thinking. Simply stated, 
the word 'stake' means a right to do something in response to any act or attachment. Since 
'rights' are generally attached with liabilities, this word also denotes the liabilities a person 
possesses for enjoying a particular right. Hence, a stake could be a legal share of something. 
It could be, for instance, a financial involvement with something. From the organizational 
stakeholder perspective, Carroll identifies three sources of stakes: ownership at one extreme, 

                                         
45 My emphasis. This question and answers thereto will be discussed again in chapters 2 and 3 below. 
46 Davis and Le Roux 2012 Acta Juridica 307. 
47 My emphasis. 
48 Davis and Le Roux 2012 Acta Juridica 307. 
49 Davis and Le Roux 2012 Acta Juridica 307. 
50 Davis and Le Roux 2012 Acta Juridica 307. 
51 Rossouw 2008 Afr J Bus Ethics 29.  
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interest in between, and legal and moral rights at the other extreme. The word 'holder' is 
comparatively easy to understand. It denotes a person or entity that faces some 
consequences or need to do something because of an act or to meet a certain need.52 

 

According to one commentator, stakeholders include “any group or individual who can 

affect or is affected by the achievement of the organization’s objectives”;53 another states 

that it “can encompass a wide range of interests: it refers to any individual or group on 

which the activities of the company have an impact”.54 Whether a narrow or broad 

definition of the notion “stakeholders” is applied, the importance of stakeholders cannot be 

over-emphasised. It can be said that corporate governance addresses the entire span of 

responsibilities to stakeholders of the company, such as customers, employees, 

shareholders, suppliers and the community at large.55 Both internal as well as external 

stakeholders are important to organisations: multiple agreements are entered into between 

internal stakeholders, such as employees, managers and owners and the corporation, as 

well as between the corporation and external stakeholders, such as customers, suppliers 

and competitors.56 Additional stakeholders that are important include government and local 

communities. The importance of the latter group of stakeholders lies in the fact that they 

set out the legal and formal rules within which corporations must operate. When corporate 

governance, “is focused on the interests of shareholders only”,57 internal as well as 

external corporate governance is regarded as being shareholder orientated.58 Because of 

the separation of ownership and control, the shareholder model, increasingly, has become 

associated with agency theory, which holds that “managers are the agents of shareholders 

(or owners) and in their capacity as agents are obligated to act in the best financial 

interest of the shareholders of the corporation”.59 It is argued that this view, however, is 

                                         
52 Rahim MqJBL 2011 306. 
53 Freeman Strategic Management 46. 
54 Mallin Corporate Governance 49. 
55 Hurst 2004 http://www.scu.edu 6. See also Clarkson 1995 Ac Man Rev 106. 
56 Freeman and Reed 1990 JBE 337. 
57 My emphasis. 
58 Rossouw 2008 Afr J Bus Ethics 29. 
59 Rossouw 2008 Afr J Bus Ethics 29. 
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narrow and out-dated because shareholders are no longer the only primary stakeholders60 

of a corporation. A corporation must take all stakeholders into consideration, even 

constituents such as pressure groups or non-government organisations that are “public 

interest bodies that espouse social goals relevant to the activities of the company”.61 

 

1.2 Contemporary framework  

 

South Africa is a young constitutional democracy with important consequences that 

permeate every discipline of the law. In the context of this research the first aspect to take 

note of relates to the very nature of how companies function. The Companies Act in its 

purpose provision, inter alia, is committed to promoting compliance with the Bill of Rights 

in the application of company law.62 In addition it aims to promote the development of the 

South African economy by “encouraging transparency and high standards of corporate 

governance”.63 These goals are extremely important given the significant role of 

enterprises within the social and economic life of the nation.64 Furthermore, the Companies 

Act aims to balance the “rights and obligations of shareholders and directors”65 within 

companies and it encourages the efficient and responsible management of companies.66 It 

is pointed out that these goals: 

 

accord with the traditional function of company law: the facilitation of profit maximisation 
and risk taking in an environment that provides statutory protection for outside contracting 
parties and shareholders.67  

                                         
60 My emphasis. 
61 See Du Plessis, Hargovan and Bagaric Principles 24 where they refer to the most inclusive definition of 

stakeholders. Stakeholders are accordingly defined as “those groups or individuals that: (a) can be 
reasonably be expected to be significantly affected by the organisation’s activities, products and/or 
service; or (b) whose actions can reasonably be expected to affect the ability of the organization to 
successfully implement its strategies and achieve its objectives”. 

62 S 7(a) of the Companies Act. 
63 S 7(b)(iii) of the Companies Act. 
64 S 7(b)(iii) of the Companies Act. 
65 S 7(i) of the Companies Act. 
66 S 7(j) of the Companies Act. 
67 Katzew 2011 SALJ 690. 
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It can be said that the Companies Act goes further than the traditional function of 

company law in that it “crosses the corporate Rubicon”68 by extending the company’s 

obligations beyond the parameters of traditional South African company law and expressly 

recognises the significant societal role of enterprises. The Companies Act acknowledges an 

existing principle: it makes provision for the fact that companies must reaffirm the concept 

of the company as a means of achieving economic and social benefits and enhance the 

welfare of South Africa as a partner in the global economy.69 But it is clear that “in the 

structure of a company now is the implicit demand that it respect, protect and fulfil human 

rights to the extent that these rights are applicable to it”.70 The applicability of the Bill of 

Rights to corporations goes beyond imposing obligations on them: it changes the very 

nature of how corporations (must) now function.71 

 

The second aspect to take note of is that the success, legal observance and value of a 

company are no longer measured only having regard to its financial statements. The 

interests of various stakeholder groups in the context of the corporation as a “social 

institution” should also be enhanced and protected.72 Corporate governance from the 

stakeholder perspective entails a system where a balance is achieved between the 

interests of the various stakeholders of the corporation.73 Balancing74 is a complicated 

bargaining process involving all the stakeholders in the corporation75 and it is therefore 

                                         
68 Katzew 2011 SALJ 691. The author refers to Mervin King’s comment made at a workshop at the 

University of Witwatersrand on 8 March 2010. 
69 S 7(d) of the Companies Act. 
70 Bilchitz 2008 SALJ 777.  
71  Bilchitz 2008 SALJ 777. 
72 Rossouw 2008 Afr J Bus Ethics 29. 
73 Rossouw 2008 Afr J Bus Ethics 29. 
74 If this process is successful trust can be created between the company and all its internal and external 

stakeholders. This is also true in organisations other than companies. Because communication is 
important, companies (and other organisations) should stimulate dialogue with all the stakeholders to 
enable them to enhance or restore confidence with stakeholders, remove tension between the 
company (organisation) and stakeholders or relieve pressure. This can be achieved by means of formal 
processes such as annual general meetings and cooperation with trade union representatives. The role 
of informal processes, such as direct contact, websites, press releases or advertising, should also be 
considered (Rossouw 2008 Afr J Bus Ethics 29). 

75 Stiglitz 1999 Challenge 44. 
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important that bargaining must be successfully completed. It has occasionally been 

submitted that the corporation is not a social institution but rather a private institution 

where the corporation is the private property of the shareholders (owners) and thus the 

business, legally and ethically, can be conducted only in the best interests of the owners.76 

It is held the view is narrow and, in context of modern developments, out-dated. It is 

important in this context to take note of the role that employees77 play in corporations: 

first, as stakeholders, they cannot be ignored and second, as the creators of the 

company’s wealth or worth, they constitute a core constituency in the organisation. 

Employees are important role-players in contributing not merely in a labour capacity to the 

organisation for which they work, but also by being a necessity/prerequisite to the 

company’s existence and prosperity, in addition to being a stakeholder.78 If employees, for 

example, decide to embark on strike action for long periods of time it impacts negatively 

on the future of the company:79 the corporation might have to close its doors due to 

unproductivity that makes it unprofitable, or lead to job losses even though the company 

might not close down. Sustainability of the business is a corporate law notion which will fall 

squarely within the sphere of duties of directors of the company, but it is also an important 

(implied) duty that can be extended to employees.80 We can say that “a company cannot 

be considered a success if the total social value it creates is less than the social costs it 

throws off”81 and if “the interests of society as a whole are what matters, then one cannot 

look just at the profit a company (or an industry or economy) makes in order to know if it 

is successful”.82  

 

                                         
76 Friedman The New York Times Magazine (September 13 1970) as discussed in Gumpinger 2011 Appeal 

103. 
77 For purposes of labour protection as well as the rights granted in terms of company law it is important 

to note that the definition of an employee is central to the discussion. It is important to distinguish an 
employee from others. Labour legislation has expanded the definition of “employee” beyond the 
common law definition of someone who places his or her labour potential under the control of another 
person in exchange for remuneration, in order to extend protection to as many persons as possible. 
See chapter 2 below for a detailed discussion on labour law protection and employees. 

78 Employees as important role-players in companies will be discussed in chapters 2-7 below.  
79 Strike action will be discussed in chapters 2, 4, 5 and 6 below. 
80 The duties of directors as well as sustainability will be discussed in chapter 3 below. 
81 Greenfield 2005 Hastings Bus LJ 90. 
82 Greenfield 2005 Hastings Bus LJ 90. 
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The cost side of the equation is an important issue to consider. Although both “social 

value” and “social cost” are elastic terms and it is difficult to attach a precise definition to 

them, benefits and costs can be defined broadly in order to put things into perspective.83 

Benefits, on the one hand, include: 

  

not only profit to the shareholders but also workers’ earnings, the stability of a company 
brings to communities in which it does business, the quality and importance of the company’s 
products or services, and more.84  

  

Costs, on the other hand, include:  

 

pollution, over-use of scarce resources, harmful effects of the company’s products or 
services, mistreatment of employees, and even more abstract externalities such as the 
company’s reinforcement of harmful stereotypes.85  

 

It is important that directors should ensure that contracts which they have entered into, 

for example, with employees or creditors, are based upon “terms and obligations that 

minimise costs, particularly agency costs”86 because a corporation should be profitable and 

ultimately provide some return on investment for the shareholders. However, the social 

value of a company must be assessed on more than its financial statements. The value of 

employees in the company, as well as the contribution to the society, in general, which 

enables the company to operate in it, play a role in the overall success of a company. 

 

1.3 The role of employees in corporations  

 

When considering the role of employees in corporations it must be noted that the 

Constitution grants every person a fundamental right to fair labour practices.87 Social, as 

                                         
83 Greenfield 2005 Hastings Bus LJ 90. 
84 Greenfield 2005 Hastings Bus LJ 90. 
85 Greenfield 2005 Hastings Bus LJ 90. 
86 Davis and Le Roux 2012 Acta Juridica 307. 
87 S 23(1)(a) of the Constitution. 
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well as political changes, were notable in South Africa after 1990: changes in socio-

economic conditions within a developing country were also evident. These changes had a 

major influence on the South African labour law dispensation. Like company law, labour 

law, to a large extent, is codified. Like company law, no precise definition of labour law 

exists.88 Labour law has always suffered from “a degree of definitional ambiguity”:89 as is 

evident from the definitions highlighted below. When we look at the concept “labour law”, 

it is important to consider the following:  

 

The discipline of labour law is defined in part by its-subject matter, in part by an intellectual 
tradition.90 Its immediate subject-matter consists of the rules which govern the employment 
relationship. However, a broader perspective would see labour law as the normative 
framework for the existence and operation of all the institutions of the labour market: the 
business enterprise, trade unions, employers’ associations and, in its capacity as regulator 
and as employer, the state. The starting point for analysis is the existence of the employment 
relationship as a distinct economic and legal category. Labour law stems from the idea of the 
‘subordination of the individual worker to the capitalist enterprise’; it is above all the law of 
dependent labour, and hence is specific to those categories of economic relationship which in 
some way involve the exchange of personal service or services for remuneration. Labour law 
is concerned with how these relationships are continued, a role shared by the common law 
and social legislation but also by extra-legal sources such as collective bargaining and 
workplace custom and practice. Its scope accordingly extends from the individual to the 
collective, from the contract of employment to relations between institutions of organised 
labour and capital, and to the conduct and resolution of conflicts between them.91 

 

Labour law, in general terms, has been defined as  

 

the totality of rules in an objective sense that regulate legal relationships between employers 
and employees, the latter rendering services under the authority of the former, at the 
collective as well as the individual level, between employers mutually, employees mutually, as 
well as between employers, employees and the state.92  

 

                                         
88 See chapter 2 below for a detailed discussion on the different worlds of labour and company law. 
89 Arthurs 2013 Comp Lab L & Pol'y J 585. 
90 This intellectual tradition “sees labour law as a unified discipline which has outgrown its diverse origins 

in the law of obligations and in the regulatory intervention of the state” and as “a subject with its own 
doctrinal unity and structure, it spans the divides between common law and legislation and between 
private law and public law” (Deakin and Morris Labour law 1). 

91 Deakin and Morris Labour law 1. 
92 Van Jaarsveld, Fourie and Olivier Principles and Practice para 51. 
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It has also been said that labour and employment law:93  

 

are the collection of regulatory techniques and values that are properly applied to any market 
that, if left unregulated, will reach socially suboptimum outcomes because economic actors 
are individuated and cannot overcome collective action problems. Labour and employment 
law can reach socially beneficial outcomes in such markets through some combination of the 
following techniques. Individual actors can be permitted to form organizations and be 
protected against retaliation for doing so. These organizations may be monitored or regulated 
in the interest of the public or of their principals. These organizations may conclude binding 
agreements. The agreements may be enforced through special institutions outside the 
general run of contract. Minimum contractual terms may be socially specified. Institutions of 
dispute resolution may be socially provided or encouraged, such as labour courts, arbitration, 
or mediation. Ground rules for economic conflict may be enacted. 

 

From the above, labour law covers both individual and collective labour law and various 

role-players are involved. Some of the role-players include trade unions, 

employers/companies, employees, and the state.94 The various relationships between 

these parties, ultimately, are what results in a certain outcome if there is a contest 

between them. It must be noted that the “law governing labour relations is one of the 

centrally important branches of the law - the legal basis on which the very large majority 

of people earn their living”.95  

 

The law makes “only a modest contribution to the standard of living of the population”, in 

that a person who, for example, wants to qualify as a lawyer will have to master the 

principles first.96 It is true that labour law can be regarded (as are other aspects of the 

law) as “a technique for social power”97 as it is concerned with issues such as 

insubordination where one party is under the command and obedience of another who 

makes rules and decisions. Social power thus entails the “power to make policy, to make 

rules and to make decisions, and to ensure that these are obeyed”.98 Labour law is 

                                         
93 Hyde 2006 http://ssrn.com/abstract=896381. 
94 The role of these role-players will be discussed in chapters 2-7 below. 
95 Davies and Freedland Kahn-Freund 14. 
96 Davies and Freedland Kahn-Freund 14. 
97 Davies and Freedland Kahn-Freund 14. 
98 Davies and Freedland Kahn-Freund 14. 
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concerned with such issues99 and it is possible to regulate the power to command and the 

duty to obey in that an “element of co-ordination can be infused into the employment 

relationship”.100  

 

Co-ordination and subordination are regarded “as matters of degree, but however strong 

the element of co-ordination, a residuum of command power will and must remain”.101 To 

illustrate this claim on a practical level it can be said that the “when” and the “where” of 

work, on principle, must still be decided by management, “but the law may restrict 

managerial power as to the time of the work” and thus creates a mechanism for 

enforcement to protect the worker who relies on it.102  

 

In 1995 the South African labour market was transformed with the introduction of the 

Labour Relations Act (LRA).103 The LRA remains the primary piece of labour legislation that 

governs labour law in South Africa. It marked “a major change in South Africa’s statutory 

industrial relations system” and, following “the transition to political democracy, the LRA 

encapsulated the new government’s aims to reconstruct and democratise the economy and 

society as applied in the labour relations arena”.104 Other pieces of important labour 

legislation are the Basic Conditions of Employment Act105 and the Employment Equity 

Act.106 The notion of industrial democracy107 and the transformation of the workplace are 

central issues in South African labour law. The constitutional change that took place in 

South Africa advanced the protection of human rights and democratisation of the 

workplace. 

 

                                         
99 The functions of labour law will be discussed in detail in chapter 2 below. 
100 Davies and Freedland Kahn-Freund 18. 
101 Davies and Freedland Kahn-Freund 18. 
102 Davies and Freedland Kahn-Freund 18. The managerial prerogative will be discussed in chapters 2 and 

4 below. 
103 66 of 1995 (the LRA). 
104 Du Toit et al Labour Relations Law (2006) 5 and Du Toit et al Labour Relations Law (2015) 5. 
105 75 of 1997 (BCEA).  
106 55 of 1998 (EEA). 
107 Industrial democracy will be discussed in chapters 2, 4, 5 and 6 below. 
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In the past labour legislation in South Africa was based on racial categorisation and 

discrimination and trade unions reflected the racial divide.108 Parallel legislation was 

introduced for white and black workers and black workers,109 initially, were not allowed to 

join trade unions.110 It is evident that the process of becoming a true “democracy” was not 

confined to the political arena, but is relevant in the context of the workplace where trade 

unions (and employees) pushed for employees to be involved in the decision-making 

process. The importance of industrial democracy111 is highlighted as follows: 

 

[W]e must have democracy in industry as well as in government; ... democracy in industry 
means fair participation by those who work in the decisions vitally affecting their lives and 
livelihood; and ... workers in our great ... industries can enjoy this participation only if 
allowed to organize and bargain collectively through representatives of their own choosing.112 

 

Trade unions in South Africa, prior to 1994, demanded greater democracy in the 

workplace; some employers had taken the initiative to involve employees in decision-

making.113 A trade union has been defined as nothing other than “an association of 

employees whose principal purpose is to regulate relations between employees and 

employers, including employer’s organisations”.114 Rights, such as the freedom of 

association, as well as the rights to organise and to strike, are afforded to employees and 

recognised by both the Constitution115 and the LRA.116 Other rights, such as the freedom of 

trade, occupation and profession, are provided for by the Constitution.117 The 

                                         
108 Manamela 2002 SA Merc LJ 729. 
109 Legislation included the Labour Relations Act 28 of 1956 and the Black Labour Relations Regulations 

Act 48 of 1953. 
110 Manamela 2002 SA Merc LJ 729. 
111 See chapter 2 and 4 for a discussion on industrial democracy. 
112 Senator Robert Wagner, Radio Speech (Apr. 12, 1937), in Supreme Court Findings Hailed by Wagner as 

Most Significant Since Marshall, N.Y. Times, Apr. 13, 1937, 20 as quoted by Craver 1997 George Wash 
L Rev 135. 

113 Du Toit 1993 Stell LR 325. 
114 S 213 of the LRA. An employer’s organisation is defined as “any number of employers associated 

together for the purpose, whether by itself or with other purposes, of regulating relations between 
employers and employees or trade unions” (s 213 of the LRA). 

115 S 23(2), (3) and 4 of the Constitution. 
116 S 4, 5 of the LRA as well as Chapter IV of the LRA. These rights will be discussed in detail in chapters 2 

and 4 below. 
117 S 22 of the Constitution. 
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constitutional right of “[e]very trade union, employer’s organisation and employer” to 

“engage in collective bargaining” is also provided for.118  

 

The primary objectives of the LRA, inter alia, include the following: 

 

to provide a framework within which employees and their trade unions, employers and 
employer’s organisations can (i) collectively bargain to determine wages, terms and 
conditions of employment, and other matters of mutual interest; and (ii) formulate industrial 
policy”119 and … to promote orderly collective bargaining [and] … collective bargaining at 
sectoral level.120  

 

Before the enactment of the LRA, employee (worker) participation and voice was a much-

debated topic, locally as well as internationally. Presently, the debate continues.  

 

The purposes of the LRA are “to advance economic development, social justice, labour 

peace and the democratisation of the workplace” and among the primary objects of the 

LRA is to promote employee participation in decision-making in the workplace121 and the 

effective resolution of labour disputes.122  

 

The Labour Relations Act 28 of 1956 made no significant provision for employee 

participation.123 The era is characterised by the following: 

 

                                         
118 S 23(5) of the Constitution. 
119 S 1(c)(i)-(ii) of the LRA. 
120 S 1(d)(i)-(ii) of the LRA. The long title of the LRA also includes as one of its purposes the promotion 

and facilitation of collective bargaining at the workplace and sectoral level. 
121 S 1(d)(iii) of the LRA. The Explanatory Memorandum on the original draft of the LRA explained the 

inclusion of this principle as follows: “South Africa’s re-entry into international markets and the 
imperatives of a more open international economy demand that we produce value-added products and 
improve productivity levels. To achieve this, a major restructuring process is required. Studies of how 
other countries have responded to restructuring warn that our system of adversarial industrial relations, 
designed in the 1920s, is not suited to this massive task … If we are to have any hope of successfully 
restructuring our industries and economy, then management and labour must find new ways of dealing 
with each other” (Du Toit et al Labour Relations Law (2006) 43). 

122 S 1(d)(iv) of the LRA. 
123 Du Toit et al Labour Relations Law  (2006) 21. 
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Collective bargaining over distributive issues and job security, seen by many as the 
embodiment of adversarialism, was the primary form of employee involvement in the 
exercise of managerial prerogative by employers. The system was characterised by low levels 
of trust between labour and management, disempowered and uncommitted employees, and 
workplaces illprepared to face the challenges of technological innovation.124 

 

The need existed for a model of statutory-supported employee participation which would 

give employees a greater say in organisations. It was evident from international experience 

that there are benefits for employees as well as employers stemming from such a system, 

in that increased access to information and participation in decisions could “empower 

workers and democratise workplace relations, while employers would gain from improved 

industrial relations and more efficient and flexible workplaces”.125 A strong argument was 

made in South Africa that some form of co-operative decision-making on the shop floor 

should be introduced. However –  

  

[t]he question was whether existing collective bargaining structures could double as 
participatory forums or whether a separate structure with a different agenda should be 
created for the purpose.126  

 

A new mechanism introduced in the 1995-LRA to provide workers with a voice in the 

workplace is the so-called workplace forum. Workplace forums127 draw upon the model of 

the German works council system and were enacted to “introduce a form of participatory 

workplace governance” and to create a system of participatory decision-making in addition 

to, or alongside, (adversarial) collective bargaining.128  

 

It is evident from the Companies Act that employees are granted a greater voice by means 

of employee participation.129 Employee participation, as indicated earlier, was supposed to 

                                         
124 Du Toit et al Labour Relations Law (2006) 21-22. 
125 Du Toit et al Labour Relations Law (2006) 22. 
126 Du Toit et al Labour Relations Law (2006) 22. 
127 See s 78-94 of the LRA. Workplace forums are provided for in chapter V of the LRA. Workplace forums 

will be discussed in chapter 6 below. 
128 Davis and Le Roux 2012 Acta Juridica 318. 
129 Employee participation will be discussed in chapters 2-7 below. 
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be regulated (at least from the labour side) in the form of workplace forums which were 

designed “to keep distributive bargaining and co-operative relations apart”130 so as to allow 

collective bargaining to develop. The “purpose was not to undermine collective bargaining 

but to supplement it” because it would relieve collective bargaining of the functions for 

which it is not well suited.131 With regard to the justification for employee participation Du 

Toit et al points to the following: 

 

The previous Act had made no provision for employee participation in any form. … 
International experience, on the other hand, showed that statutory employee participation 
could hold benefits for employees as well as employers. Increased access to information and 
participation in decisions could empower workers and democratise workplace relations, while 
employers would gain from improved industrial relations and more efficient and flexible 
workplaces. 

A strong argument therefore existed for legislation to introduce some form of co-operative 
decision-making on the shopfloor. The question was whether existing collective bargaining 
structures could double as participatory forums or whether a separate structure with a 
different agenda should be created for the purpose.132 

 

It is submitted that employee participation is much wider than the establishment and 

functioning of workplace forums and the process of collective bargaining.133 It could also 

be realised by means of compulsory conciliation, information-sharing and other normative 

and procedural entitlements. 

 

A key component of employee participation is ownership and control of the firm.134 A 

nexus exists between the company and employees and may be understood as proprietary 

in the same way as the nexus between the company and shareholders.135 The proprietary 

entitlement of shareholders of a company arises from their investment of capital in the 

                                         
130 Manamela 2002 SA Merc LJ 729. 
131 Du Toit et al Labour Relations Law (2006) 341. 
132 Du Toit et al Labour Relations Law (2006) 21-22. 
133 Collective bargaining will be discussed in chapters 2 and 5 below. 
134 Ownership and control will be discussed in chapter 3 below. 
135 Njoya 2012 Comp Lab L & Pol'y J 474. 
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company, whereas that of the employees arises from their contribution of labour inputs 

that, in return, provide value to the company.136  

 

Employee participation can thus be described as:  

 

a philosophy or style of organisational management which recognises both the need and the 
right of employees, individually or collectively, to be involved with management in areas of 
the organisation’s decision-making beyond that normally covered by collective bargaining.137  

 

From an industrial relations viewpoint, employee participation “may be seen as a form of 

democratisation to the extent that it makes inroads into management prerogative”.138 

However, it is important to remember that the law “gives the employer the right to 

manage the enterprise”,139 although this prerogative is not unfettered.  

 

It is essential when considering employee participation to take due cognisance of both the 

labour and company law principles that may be pertinent, as well as the need for workers 

to have a voice in the workplace and for employers to manage corporations. It is also 

important to note that before the enactment of the Companies Act, company law, to a 

large extent, was unconcerned with employees: the reason was in support of the principle 

that directors owe their duty to the company.140 Labour law and company law over 

centuries have been considered and applied as separate fields of the law. However, this is 

not a true reflection of the contemporary state of affairs. Each field of law directly and 

indirectly impacts on the other and, although they are separate disciplines, they are 

                                         
136 Njoya 2012 Comp Lab L & Pol'y J 474. Employee inputs and interests in context of corporate law will be 

discussed chapter 3 below. 
137 Salamon Industrial Relations (1987) 296, (1992) 341. 
138 Salamon Industrial Relations (1992) 326. The terms “employer prerogative” and “managerial 

prerogative” are used as synonyms. See the discussion by Strydom 1999 SA Merc LJ (part 1) 44-48 for 
reasons as to why these terms are used as synonyms.  

139 Brassey et al New Labour Law 74. 
140 The question to whom do directors owe their duty to will be discussed in chapters 2 and 3 below. 
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relevant to each other: there is some overlap as far as subject matter and the stated goals 

of each area of the law are concerned.141  

 

1.4 Research problem and modus operandi 

 

South African organisations (including companies), generally, are undecided about the 

extent to which employees should be allowed to participate in organisational, corporate 

and managerial decisions.142  

 

The primary research question that needs investigation is: What role should (and could) 

employees play in corporate decision-making in South Africa? The main inquiry of the 

thesis, therefore, is to explore the issue of granting a voice to employees in companies; in 

particular, the role of employees in the decision-making of companies.  

 

The research question will be answered by looking at how decision-making is promoted if 

the organisation is a company. A distinction is made between government institutions, 

other entities and companies. The reason for this is, although employees work for these 

organisations, not all employers are companies.  

 

In this research the following issues will be addressed: 

(1) different forms of employee participation;143  

(2) different levels of participation;144 

(3) the appropriate parties and matters for participation;145 

(4) the nature of participation (for example disclosure of information, consultation, 

decision-making);146 

                                         
141 The overlap between labour law and corporate law will be discussed in chapters 2 and 3 below. 
142 Valoyi, Lessing and Schepers 2000 J Ind Psych 33. 
143 See chapters 3-7 below. 
144 See chapters 3-7 below. 
145 See chapters 3-7 below. 
146 See chapters 3-7 below. 
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(5) the status of participation (for example in consultation with, after consultation with, 

joint-decision-making);147 and 

(6) appropriate regulation of participation (for example compulsory or voluntary 

nature).148 

 

The secondary research questions that flow from the primary research question are: 

(1) To what extent can trade unions provide effective participation for employees in 

decision-making? 

(2) To what extent can workplace forums provide effective participation for employees in 

decision-making? 

(3) To what extent is the two-tier board structure entrenched in German and European 

law a viable option in South Africa? 

(4) Which empowerment initiatives offer employees the best result in terms of a viable 

decision-making structure? 

 

1.5 Research methodology and chapter divisions 

 

An objective in this study is to explore how labour and company law can be approached in 

an integrated manner with regard to the issue at hand. Although labour law and company 

law are mostly researched and considered separate parts of the law in academic sources, 

an integrated approach will be followed in the thesis. This approach looks beyond the 

traditional borders of labour law and company law in order to analyse, evaluate and 

recommend the most beneficial legal regulation of worker-participation in South Africa. 

 

An exploratory study is conducted to source the literature used in the analysis. Local legal 

principles, as well as comparative literature, are used to compare the South African system 

with other jurisdictions and to identify shortcomings or gaps in the current system. In the 

                                         
147 See chapters 3-7 below. 
148 See chapters 3-7 below. 
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event of a gap being identified improvements will be considered and recommended. 

Labour, as well as corporate law, to a large extent, are influenced by developments on 

economic, political and social levels. Thus a comparative approach will be useful to address 

these developments and to test different theories. The role of employees with regard to 

participation (and the possible development of a viable structure for participation) will be 

explored with reference to other national systems, such as the German one, and within the 

supranational European Union system.149 Having regard to our constitutional framework 

concerning international law obligations, the relevant instruments of the International 

Labour Organisation will also be canvassed.  

 

It is recognised that some may view the fact that South Africa is a developing country as a 

limitation/constraint when making a comparison with developed countries. Specific 

attention will be given to universal and principled issues: to include an evaluation of the 

institution of collective bargaining, employee (worker) participation and voice via work 

councils, worker directors and different types of board structures. The study will look at 

direct, as well as indirect, forms of participation when it comes to employee participation in 

decision-making in order to suggest a proposed model for employee participation and voice 

in South-African workplaces. Recommendations regarding legislative amendments and/or 

other measures to improve employee participation will be included.  

 

The research will look at management and control functions and the obligations of 

directors in order to illustrate the principle of in whose best interest a company is 

managed. The functions/obligations will be discussed only to illustrate the difference 

                                         
149 The interaction with and role of other stakeholders in a company, especially employees, is a topical 

issue and was always a topical issue. British lawmakers (attempted before 1980) the incorporation of 
rights of employees (as stakeholders) into the (then) company law. Although South African company 
law has its foundations in English law as the 1973-Act was based on principles of English law, English 
law is not chosen for comparative purposes. Limited employee participation in Britain, is evident 
(starting with the Bullock Report and culminating in the present s 172 of the British Companies Act 
2006). The German and EU systems were chosen as comprehensive employee participation rights are 
evident not only in company law structures but also in labour law. The German system created the 
primary vehicle for employee participation by granting workers with voice and participation rights on 
the supervisory board. References are, however, made to the British Companies Act in chapters 2 and 
3.  
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between the one and two-tier board structures as well as the extent to which employees 

participate in such boards. This limitation also applies to the fiduciary obligations and the 

duty of care and skill. 

 

The remaining chapters are presented as follow: the next chapter sets out labour and 

company law perspectives and theories on employee participation. It is followed by an 

analysis and discussion of the responsibilities of companies towards employees in chapter 

three. Chapter four proposes different forms and frameworks of employee participation; 

chapter five provides an analysis of the collective bargaining framework in South Africa; 

chapter six investigates the viability of workplace forums as an alternative means for 

employee participation and voice; chapter seven analyses different jurisdictions, such as 

those in Germany and the European Union. Finally, chapter eight proposes a model for 

employee participation, and contains conclusions, observations and recommendations. 

 

The thesis incorporates the law up to 1 January 2015. 
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CHAPTER 2 – THE DIFFERENT WORLDS OF LABOUR AND COMPANY 

LAW: TRUTH OR MYTH? 

 

2.1 General  

 

The shareholder-stakeholder debate took central stage as early as in the 1930s in the 

United States of America with different viewpoints discernible in the commentaries of Dodd 

and Berle. The issue at the heart of the debate was whether corporate law should address 

the interests of other stakeholders or whether shareholder primacy and the maximisation 

of their wealth should be the only issue.150 Multiple theories and models on the nature of 

the company and corporate governance stem from the different schools of thought. The 

shareholder-stakeholder issue is still often debated in South Africa and cannot be viewed 

as settled. Developments in corporate governance jurisprudence in South Africa to include 

stakeholders other than shareholders are evident from the publication of the various King 

reports151 which paved the way for the highly anticipated Companies Act.152  

 

The development of corporate law and corporate governance jurisprudence has led to the 

recognition of the role of multiple stakeholders of a company with only one shareholder, 

but the full recognition of employees as stakeholders in a company is still a matter of 

debate in South Africa. In 1980 British law was changed to require that directors have 

regard "to the interests of the company's employees in general, as well as the interests of 

its members".153 

 

                                         
150 Berle 1932 Harv Law Rev 1365-1372 and Dodd 1931-1932 Harv Law Rev 1145-1163 for the respective 

viewpoints on the shareholder-stakeholder debate. 
151 The King Report on Corporate Governance 1994 (Institute of Directors King Report I), King Report on 

Corporate Governance for South Africa in 2002 (Institute of Directors King Report II) and King Report 
on Corporate Governance for South Africa in 2009 (Institute of Directors King Report III) (available 
from Institute of Directors www.iod.com). 

152 See chapter 1 above for an introduction to the Companies Act 71 of 2008. 
153 Wedderburn 1993 ILJ (UK) 527. 
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Unfortunately, South African labour or company law, as yet, do not provide clarity as to the 

extent of the involvement and the level of participation of employees in corporate decision-

making. Although labour law provides for the extensive protection of employees, the 

protection is limited, especially when it comes to employee participation in corporate 

decision-making. A relevant question (from a corporate law perspective) is should 

corporate law allow labour law to make inroads into with regards to employee 

participation? This question is especially relevant when due cognisance is taken of the level 

of employee participation in corporate decision-making, as well as the function of labour 

law and the theories and models of companies.154  

 

The purpose of this chapter is to investigate if, and how, contemporary South-African 

corporate law permits the interests of employees to be taken into account, and to provide 

an overview of the different functions and/or models that apply in both labour and 

corporate law.  

 

The topic is a multi-dimensional one. However, the chapter will not investigate in detail the 

various provisions in the Companies Act with regard to how employees are accommodated 

and if they are accommodated differently from other stakeholders. Also, it will not look in 

detail at the duties of directors and how, or if, these duties have been changed by the 

introduction of the Companies Act. Finally, the chapter will not consider the different board 

structures and the possibilities for the participation of employees in these structures and, 

also will not address the issue of workplace forums and the collective bargaining 

framework in detail.155 

 

  

                                         
154 See chapter 3 below for a detailed discussion on corporate law and employees. 
155 These matters are addressed in chapters 3-7 below. 
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2.2 Overlap between corporate and labour law 

 

Even though developments in the coordination of labour and company law have taken 

place (in South Africa as elsewhere) they are still regarded as two distinct and separate 

worlds of legal thought, political reality,156 fields of legal scholarship and regulatory 

policy.157 Company law regulates the actions of companies in the market158 and usually 

excludes labour law and employees.159 Abram Chayes has observed that the concept of 

"corporation" not only has economic dimensions but also political, legal and social 

ramifications which extend beyond it:160 however, these dimensions as "appropriate 

academic disciplines remain largely unconcerned" with each other.161 

 

Some authors point out that corporate law, primarily, is about shareholders, the board of 

directors and the relationships between them, and, occasionally, it concerns itself with 

other creditors and bondholders.162 Corporate law courses only on rare occasions pause to 

consider the relationship between the corporation and worker because the "justification for 

insulating the concerns of workers from the attention of corporate law is that such 

concerns are the subject of other areas of the law, most prominently labour law and 

employment law".163 

 

The following is evident: 

 

We infer from the teaching of both corporate governance theoreticians and legal scholars 
that debates on the regulation and conception of corporate governance within the framework 
of 'stakeholder-oriented vs. shareholder-oriented perspectives' or 'legal incorporation in 
company law and labour law vs. incorporation in company law or labour law' dichotomies 

                                         
156 Zumbansen 2006 Ind J Global Legal Studies 272. 
157 Mitchell, O'Donnell and Ramsay 2005 Wis Int'l LJ 417. 
158 Smit 2006 TSAR 152.  
159 Zumbansen 2006 Ind J Global Legal Studies 276. 
160 Zumbansen 2006 Ind J Global Legal Studies 277. 
161 Zumbansen 2006 Ind J Global Legal Studies 277. 
162 Greenfield 1998 BC L Rev 283. 
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mask a conflict concerning more fundamental representations of the world as they question 
the division of the world into an economic and a social sphere.164 

 
Smit’s165 discussion highlights important synergies that exist between the fields of labour 

and company law, as well as their different objectives, in order to address the issues of 

flexibility:  

 
It appears that any labour market reforms will have to take account of developments and 
trends in economic and social spheres as well. In this regard it is argued that there are still 
old unresolved problems relating to the role and place of employees in company law that 
must first be reconsidered before the issue of greater flexibility can seriously be entertained.  

There are some cross-cutting issues concerning company and labour law as far as the issue 
of flexibility and workers' aspirations are concerned. Many prescriptions relating to the 
organisation of a workplace and rights and duties and employment contracts have an impact 
on the prerogative of management. It should also be noted that there are generally 
limitations to the scope and effect of legal provisions and, accordingly, employee protection 
derived there-from. ... 

Company law regulates the actions of companies in the market. Unfortunately, very little 
attention is bestowed on the interests of employees in company law, either nationally or 
internationally. As far as insolvency law is concerned, the position is not much different. 
There would thus seem to be a vacuum in research in this field, since it certainly cannot be 
argued that employees are not closely connected to the companies they work for and on 
which their livelihoods depend. Employees deserve to have more attention paid to their often 
precarious position. It should be evident that labour can only do so much and that other 
branches of the law, including company law, must address some of the new challenges facing 
markets.166 

 
Glynn167 (in his discussion of the American position) adds that corporate law, in simplified 

terms, usually purports to serve two kinds of functions. First, it establishes the legal form 

of the firm and it also provides whether its attributes can be waived or not: these 

attributes include its legal personality, equity ownership structure, decisional structure, and 

limited liability.168 Second, corporate law, potentially, addresses three sets of "value-

reducing forms of opportunism" or agency problems: first, a conflict exists between 
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manager and shareholder interest; second, there is a conflict between the interests of 

controlling and non-controlling shareholders or shareholder groups interests; and third, 

there is a conflict between the interests of shareholders and of other stakeholders who 

may be viewed as outside the firm, including employees, creditors, customers, and society 

as a whole.169 

 

Although the view above is accurate, scholars and lawyers in labour law have expressed an 

interest in the field of company law and vice versa. Thus, it is clear that both corporate law 

and labour law provide certain fundamental starting points for analysis: each of which 

shapes the regulatory scope of the other. Corporate law, for example, bestows legal 

personality170 on business entities and allows such entities to enter into bilateral 

employment contracts with workers.171 Labour law, at the same time, describes the 

corporation's actions in establishing, conducting, and terminating such employment 

relationships. Generally speaking, the "separation" entails that the concerns and problems 

associated with corporate governance are regarded as separate from those problems 

associated with employment regulation.172 It is evident that corporate and labour law 

affect each other, especially with regard to corporate governance and labour management, 

in that "labour law structures and limits what management can do in its relations with 

employees".173 Glynn174 points out that the interests of other constituencies are, like 

employees, relegated to the margins in corporate-law doctrine. Especially if we consider 

how narrowly these concepts are reflected in the language used in corporate and 

employment law: evident from how firm "ownership" interests are described, as well as 

from how the view of what constitutes corporate "internal affairs" is limited. There is a 

tendency to characterise employment law as concerning the relationships between a firm 

and its employees, not as between employees and other stakeholders in the firm (for 
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example, managers and shareholders).175 When it comes to employee participation in 

corporate decision-making cognisance should be taken of both labour and company law 

principles. In other words, a multi-disciplinary approach is preferable when researching the 

role, status and rights and obligations of employees in the corporation; thus, it can be said 

that "while labour law and corporate governance could once have been thought of as 

discrete areas for analysis, it is clear that is no longer the case" as the relationship 

between them "has become both complex and paradoxical".176 

 

2.3 The different “worlds” of company and labour law 

2.3.1 The functions of labour law  

 

Labour law is a concept that is difficult to define: no comprehensive or generally accepted 

definition exists. The notion of "labour law" thus needs explanation.177 What is labour law 

for?, is a question with both a past and a future.178 In some contexts it is understood to 

refer merely to collective labour relations, in others it covers both individual and collective 

labour law. The terminological difference "is not only of semantic interest", but also 

indicates different approaches to labour law.179 Labour law differs from other legal fields 

because, often, it is 

 

promulgated through 'non-legal' (ie political, social, and cultural) processes, expressed in the 
form of 'non-legal' (ie non-state) norms and administered through 'non-legal' processes (ie 
those not normally employed by conventional courts).180 

 
In its actual function in the workplace, labour law does not challenge the "hegemonic 

claims of state law and legal institutions", but it provides alternative approaches to law 
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such as legal pluralism, reflexive law, and critical theory.181 Seen from this perspective, 

labour law is neither "non-law nor a mutant form of law but law incarnate", and constitutes 

an experiment in social ordering that reveals the true nature of the legal system in 

general.182 

 

The principal purpose of labour law, however, "is to regulate, to support and to restrain 

the power of management and the power of organised labour".183 This argument is based 

on the viewpoint that labour law acts as a countervailing force: counteracting the 

inequality of bargaining power that can be found in the employer-employee relationship.184 

In their original meanings the words "management" and "labour" do not refer to persons 

but activities,185 which included the following: planning and regulating production, 

distributing and co-ordinating capital and labour on the one hand, and producing and 

distributing on the other.186 Today, though, "management" and "labour" are abstractions 

and are used to denote, not the activities, but the people who use them. "Management" 

may be a private employer, company, firm, association of employers or an association of 

associations, public corporation, local authority or the state (government).187 The word 

"management" can be used to identify the person or body who has the power to define 

policy and to make rules and decisions, and can be a production or factory manager, or 

the foreman of an assembly line, or the head of department, or the board of directors.188 

These persons command their subordinates through the instructions they give as 

managers. "Labour", on the other hand, denotes the trade unions with which management 

negotiates, the shop stewards, and the subordinates who are members of trade unions.189 

A trade union is "an association of employees created principally to protect and advance 

the interests of its members (workers), through collective action, and to regulate reactions 
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between employees and employers".190 The primary function of these unions is to 

negotiate collective agreements on behalf of the members with employers. These 

negotiations cover issues such as wages and work conditions, such as working hours, 

safety at work and benefits. 

 

In order to trace the distribution of managerial power, society is tasked with a difficult 

assignment. The task is not easier if the means of production are publicly owned rather 

than privately owned.191 It is also difficult to determine on the side of labour where power 

lies.192 It is important to look at the function(s) of labour law to see whether the widely 

formulated purpose is (still) met or not. It must be noted that concepts, such as employer 

and employee, and the boundaries they signify have a purpose and it is “our task to 

understand and define this purpose, indeed the goal, and thus the very idea, of labour law 

– and to develop the best means (conceptual boundaries and other legal techniques) to 

achieve it”.193 Langille,194 a Canadian scholar, notes that the objective of labour law is 

"justice" in employment and productive working relations which will not otherwise be 

obtained if workers in the labour market are "at a bargaining power disadvantage in that 

contracting process".195 Labour law responds to the basic problem in two ways: first, it 

secures justice by rewriting the substantive deal (mostly by statute) between workers and 

employers through providing labour standards and, thus, providing for maximum hours, 

vacations, minimum wages, health and safety regulations, and so on.196 The second is 

"responding to the perceived problem … not via the creation of substantive entitlements, 
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but rather by way of procedural protection":197 thus protecting rights to a fair bargaining 

process.198 

 

There are two main philosophical positions concerning the function of labour law: the 

market and protective views.199 The market view is based upon the principle that 

government intervention plays a role in the attainment of prosperity and economic growth, 

but excessive government intervention leads to economic decline if market forces are not 

left to attain economic growth and prosperity. Thus, the function of labour law is not to 

interfere in market forces but to assist them to ensure economic growth and the well-being 

of employees and employers.200 When a successful partnership exists between employers 

and employees they not only have a mutual understanding of one another's needs but 

they also have the shared goal of developing a winning business.201 In terms of the 

protective view, an imbalance of power places the employee at a disadvantage when it 

comes to bargaining power and resources and, due to this imbalance, the function of 

labour law is to protect employees and assist them in redressing the imbalance.202 Thus, 

the overriding concern of labour law is the protection of employment and employees.203 

Labour law seeks to ensure the protection of employees, but also contributes to organising 

the production of goods or services in firms: in spelling out the rules that govern the 

master-servant relationship in terms of the individual employment contract, it is also 

concerned with the centre of power and is governed by labour relations.204 

 

In addressing the principle "labour is not a commodity" labour law faces a paradox: it 

regulates employment relationships for two principal purposes, namely, "to ensure that 

they function successfully as market transactions, and, at the same time, to protect 

                                         
197 Langille 2005 EJIL 428-429. 
198 Langille 2005 EJIL 428-429. 
199 Creighton and Stewart Labour Law 2-3. 
200 Creighton and Stewart Labour Law 5-6. 
201 Wedderburn 2002 ILJ (UK) 99, where he refers to The Partnership at Work Fund: Open for Applications 

(DTI 2002 Application Form). 
202 Creighton and Stewart Labour Law 2-3. 
203 Zumbansen 2006 Ind J Global Legal Studies 277. 
204 Morin 2005 Int'l Lab Rev 7. 



 

 35 

workers against the economic logic of the commodification of labour".205 "Labour is not a 

commodity"206 is a widely recognised international labour principle as proclaimed by the 

International Labour Organisation (ILO). Despite radical, socialist and traditional 

economists endorsing this principle, it presents a paradox because it "asserts as the truth 

what seems to be false".207 In this regard, Collins208 states: 

 

Employers buy labour rather like other commodities. The owner of a factory purchases the 
premises, raw materials, machinery, and labour, and combines these factors of production to 
produce goods. A business does not own the worker in the same way as it owns the plant, 
machinery, and raw materials. As a separate legal person, the worker is free to take a job or 
not, subject of course to what Marx called 'the dull compulsion of economic necessity'. 
Without that freedom, workers would be slaves. Yet the employer certainly buys or hires the 
worker's labour for a period of time or for a piece of work to be completed. Workers sell their 
labour power - their time, effort, and skill - in return for a wage. As with other market 
transactions dealing with commodities, the legal expression of this relation between an 
employer and employee is a type of contract. The contract of employment, like other 
contracts, confers legally enforceable rights and obligations. It seems that labour is in fact 
regarded much like a commodity in a market society and its laws. 

 
Here labour may still be regarded as a "commodity", but it does not necessarily have to be 

the case. The "wage-work bargain" is an unequal one. For the business the position is as 

explained above, but for the worker the unequal nature of the bargain affects his status 

and livelihood. The inequality exists because the employer can accumulate material and 

human resources, whereas the individual employee mostly has very little bargaining 
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power.209 In essence labour law is about power-relations: first it is concerned with the 

relations between the employer on the one hand and trade unions on the other, and 

second, it is concerned with the decision-making power of the employer in the enterprise, 

which is met by the employees' countervailing power.210 The main goal of labour, it 

appears, "always has been to compensate [for] the inequality of the bargaining power".211 

The language of a "contract" between an employer and an employee is often used, 

although the individual relationship between an employer and an employee is based not on 

contractual equality (or proportionality) of bargaining power, but on subordination.212 The 

contract of employment tends to "re-establish" (and not destroy) the status between an 

employer and an employee as it specifies the rights of the worker and the obligations of 

the employer, while the rights of the employer and the obligations of the worker remain at 

least in principle "open", "diffuse" or "status-like".213 Four insights (analysed by Sinzheimer 

and which are relevant in the South African context) have became the driving force for 

labour law regulation. 

 

These insights are summarised as follows: 

 

First, the object of transaction in an employment relationship is not a commodity but the 
human being as such. Or as, later on, the Philadelphia Declaration of the International 
Labour Organization (ILO) listed as its first because it makes perfectly clear that the labour 
market is not a market as any other, and therefore cannot follow the same rules as other 
markets do. Second, personal dependency is the basic problem of labour law. Third, human 
dignity may be endangered by the employment relationship and, therefore, one of the main 
goals of labour law is the fight for human dignity. This already at a very early stage 
expresses the goal of the ILO's present decent work agenda. It should be stressed that the 
three above-mentioned factors – labour not being a commodity, personal dependency as a 
characteristic feature of the employment relationship, and the endangering of human dignity 
– are closely linked to each other. They are the three core aspects of the same phenomenon. 
And they explain why the employment contract is not just a contract among others: it 
establishes a relationship sui generis. Fourth, Sinzheimer stressed that labour law cannot be 
perceived as merely law for the employment relationship but has to cover all the needs and 
risks which have to be met in an employee's life, including the law on creation of job 
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opportunities. In other words: Sinzheimer understood social security law in its broadest sense 
as also being an inseparable part of labour law.214  

 

In Naptosa v Minister of Education, Western Cape215 the court observed that labour law is 

fundamentally an important as well as extremely sensitive subject, which is based upon a 

political and economic compromise between organised labour and the employers of labour. 

These parties are very powerful socio-economic forces which makes the balance between 

the two forces a delicate one. The court noted – in the words of McIntyre J - when it 

comes to their experience with labour relations, as a general rule, that courts are not the 

best arbiters of the disputes which arise from time to time… . Judges do not always have 

the expert knowledge always helpful and sometimes necessary in the resolution of labour 

problems.216 The court then observed the following:  

 

The words of McIntyre J217 (reported at (1987) 38 DLR (4th) 161 at 232) are peculiarly apt in 
the case of judicial interference with matters which in labour law are regarded as matters of 
mutual interest; but they are also true, I think, where a court is, in a highly regulated 
environment, asked to fashion a remedy which the legislature has not seen fit to provide.218 
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2.3.2 Perspectives on South African labour law 

2.3.2.1 Who is an employee? 

 

For purposes of labour protection as well as the rights granted in terms of company law it 

is important to note that the definition of an employee is central to the discussion. In order 

to extend protection to as many persons as possible labour legislation has expanded the 

definition of "employee" beyond the common law definition of someone who places his or 

her labour potential under the control of another person.  

 

In terms of section 213 of the LRA, an employee is defined as: 

 

(a) any person, excluding an independent contractor, who works for any person or for the 
State and who receives, or is entitled to receive, any remuneration;  

(b) any other person who in any manner assists in carrying on or conducting the business of 
the employer. 

 
The definitions of "employee" in the LRA, as well as the Basic Conditions of Employment 

Act 75 of 1997 (BCEA); the Compensation for Occupational Injuries and Diseases Act 130 

of 1993; (COIDA), the Unemployment Insurance Act 63 of 2001 (UIA); and the Skills 

Development Act 97 of 1998 (SDA) expressly exclude an independent contractor from the 

definition of "employee". South African law has always distinguished between employees 

and independent contractors: an important distinction because the legal rights of each 

category vary considerably.  

 

Generally, employees are protected by labour law, whereas independent contractors are 

not.  
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A contract of mandate, which involves an independent contractor,219 for example, is 

specifically excluded from doctrines such as that of vicarious liability.220 In 2002 the LRA221 

and the BCEA222 were amended to include the rebuttable presumption of employment in 

order to assist persons who claim to be employees rather than independent contractors. 

These factors are:  

(i) the manner in which the person works is subject to the control or direction of another 

person;  

(ii) the person's hours of work are subject to the control or direction of another person;  

(iii) in the case of a person who works for an organisation, the person forms part of that 

organisation; 

(iv) the person has worked for that person for an average of at least 40 hours per month 

over the last three months; 

(v) the person is economically dependent on the other person for whom he or she works 

or renders services;  
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(vi) the person is provided with tools of trade or work equipment by the other person; or  

(vii) the person works for or renders service to only one person.  

 

However, what Acting Judge Van Niekerk stated in this regard in Discovery Health Limited 

v CCMA should be noted:223 

 

The protection against unfair labour practices established by s 23(1) of the Constitution is not 
dependent on a contract of employment. Protection extends potentially to other contracts, 
relationships and arrangements in terms of [which] a person performs work or provides 
personal services to another. The line between performing work 'akin to employment' and the 
provision of services as part of a business is a matter regulated by the definition of 
'employee' in s 213 of the LRA. (own emphasis) 

 

2.3.2.2 The libertarian and social justice perspective  

 

The purpose of the LRA is expressly set out in the Act, namely, to advance economic 

development, social justice, labour peace and the democratisation of the workplace 

through the promotion of: (i) orderly collective bargaining,224 (ii) collective bargaining at 

sectoral level, (iii) employee participation in decision-making in the workplace and (iv) the 

effective resolution of labour disputes.225 It is submitted, the function of South African 

labour law is firstly to protect and promote the interests of employees in order to address 

the imbalance between them and employers. Before the enactment of the Interim 

Constitution of the Republic of South Africa 200 of 1993 and the Constitution of the 

Republic of South Africa, 1996 (the Constitution) there was a serious debate regarding 

whether labour rights should or should not be provided for in the Bill of Rights in the 

Constitution. In this regard Olivier226 points out: 
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It is sometimes argued that labour rights are so-called second generation or socio-economic 
rights and that they place a duty upon the state to act in a positive manner. They have to be 
contrasted with rights that protect an individual against undue interference by the state. For 
this reason, it is said, labour rights should not be contained in a bill of rights, since the courts 
cannot enforce them without intruding upon the terrain of the legislature and/or the 
executive branch of government. The truth, however, is that some labour rights, such as the 
right to associate freely and the right to strike, do not essentially differ from other classical 
human rights and may be enforced in like manner. 

 
As noted earlier in discussing the market view of labour law, the government, or the state, 

is an important role player involved in labour relations. The concept of “state corporatism” 

in the context of labour law becomes relevant: it represents "the growth of formalised links 

between the state and autonomous economic groups", such as labour and capital, ranging 

from consultation to more formal negotiation initiatives over economic outcomes.227 The 

state plays an interventionist role in economic management, on the one hand, by limiting 

the autonomy of collective parties and, on the other, by granting access to government 

policy-making to representative institutions of labour and capital.228 Government "takes 

measures to protect the individual employee against possible abuses by the employer 

through protective labour legislation" and "may also try to develop rules to regulate to a 

certain extent the power relations between capital and labour with a view to protecting 

society as a whole".229 There are two broad perspectives on the extent to which the state 

should intervene in the labour market:230 the libertarian and social justice perspectives.  

 

2.3.2.2.1 The libertarian perspective 

 

The libertarian, or free-market model, regards the contract of employment and the 

accompanying "individual bargain, which it represents as the only legitimate mechanism to 

regulate the employment relationship".231 Proponents of this view treat labour legislation 

"with the disdain normally reserved for an alien plant species, an unwelcome intruder 
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invading the indigenous landscape of the common law and imposing unwarranted 

regulation on the freedom to contract on equal terms in the marketplace".232 It is argued 

that statutory regulation in the labour market is inconsistent with what is referred to as a 

"right to work under any conditions":233 that laws intended for the protection of employees 

have the unintended consequence of protecting the employed at the expense of the 

unemployed, and thus legitimate protection for employees is afforded by the "effective and 

adequate common law and the resultant sellers' market in which employers will be 

required to compete for labour by offering ever-improving" terms and conditions of 

employment.234 The proponents of this view argue that when labour legislation is abolished 

it is beneficial for employees and the broader society. A case for deregulation has been put 

in South Africa too, where it has been argued that the individual contract of employment, 

as opposed to any form of collective agreement, is the best means to ensure the greatest 

possible degree of flexibility and competitiveness.235 

 

It is not clear that the denial or violation of core labour standards will result in a 

comparative advantage; rather research indicates that poor labour conditions "often signal 

low productivity or are one element of a package of national characteristics that discourage 

foreign direct investment (FDI) inflows or inhibit export performance".236 Labour economics 

aside, a number of external limitations on the nature and extent of any deregulation of the 

South African labour market are present. First, as a member of the ILO, South Africa has 

ratified all of the ILO's core conventions and, thus, incurs international law obligations to 

uphold the rights to freedom of association, to promote collective bargaining, to ensure 

equality at work, and to eliminate forced labour and child labour. The labour law reforms 

that were introduced in 1995 ensured that South Africa met these obligations. The 

Declaration on Fundamental Principles and Rights at Work, 1998 obliges member states 

                                         
232 Van Niekerk and Smit (eds) Law@work 6-7. 
233 Van Niekerk and Smit (eds) Law@work 6-7. 
234 Van Niekerk and Smit (eds) Law@work 7. 
235 Van Niekerk and Smit (eds) Law@work 7. 
236 Van Niekerk and Smit (eds) Law@work 8. 
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(including South Africa) to observe the principles that underlie these conventions.237 

Second, the Constitution recognises core labour rights: the Preamble describes the aim of 

the Constitution to be to "[h]eal the divisions of the past and establish a society based on 

democratic values, social justice and fundamental human rights".238  

In Minister of Finance v Van Heerden239 the court in this regard stated: 

 

Of course, democratic values and fundamental human rights espoused by our Constitution 
are foundational. But just as crucial is the commitment to strive for a society based on social 
justice. In this way, our Constitution heralds not only equal protection of the law and non-
discrimination but also the start of a credible and abiding process of reparation for past 
exclusion, dispossession, and indignity within the discipline of our constitutional framework. 

 
In particular, the Constitution provides for the right to fair labour practices as a 

fundamental right: by implication "social justice is a necessary precondition for creating a 

durable economy and society, and places obvious limitations on the policy choices open to 

those who seek to regulate the labour market".240 Labour market policy cannot be only a 

matter of economics because the Constitution needs to be taken into account when 

choices are made and the limitation of constitutional rights is considered.241 A social justice 

obligation is also provided for in the LRA and the BCEA.  
 
 

                                         
237 In terms of the ILO Declaration on Fundamental Principles and Rights at Work, 1998 the members have 

a constitutional obligation to promote and realise four "core" or fundamental rights. These rights are 
freedom of association and free collective bargaining, the elimination of forced labour, the abolition of 
child labour, and the elimination of discrimination. These rights must be promoted even though the 
relevant conventions were not ratified by member states. South Africa, however, ratified all the 
conventions relating to these four "core" rights. These conventions include Freedom of Association and 
the Right to Organise Convention (1948) (No 87); Right to Organise and Collective Bargaining 
Convention (1949) (No 98); Forced Labour Convention (1930) (No 29); Abolition of Forced Labour 
Convention (1957) (No 105); Minimum Age Convention (1973) (No 138); Worst Forms of Child Labour 
Convention (1999) (No 184); Equal Remuneration Convention (1951) (No 100); and Discrimination 
(Employment And Occupation) Convention (1958) (No 111). Van Niekerk and Smit (eds) Law@work 8. 

238 S 1 of the Constitution. See for example Government of the Republic of South Africa v Grootboom 2001 
1 SA 46 (CC) para 1, where it was stated that: "[t]he people of South Africa are committed to the 
attainment of social justice and the improvement of the quality of life for everyone. The Preamble of 
the Constitution records this commitment”. 

239 Minister of Finance v Van Heerden 2004 12 BLLR 1181 (CC) para 25. 
240 Van Niekerk and Smit (eds) Law@work 9. 
241 Van Niekerk and Smit (eds) Law@work 9. 
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2.3.2.2.2 A social justice perspective 

 

According to the social justice perspective, trade unions are regarded as primary vehicles 

through which social justice is achieved.242 This notion is based upon Sir Otto Kahn-

Freund's conception of labour law, elaborated in the 1950s and 60s as a means of 

counteracting the inequality of bargaining power between employers and employees (see 

the discussion above). According to Kahn-Freund, an equilibrium in labour relations can be 

best achieved and maintained through voluntary collective bargaining. The law plays only a 

secondary role as "it regulates, supports and constrains the power of management and 

organised labour".243 The interests of parties and their respective power drive the process 

of bargaining and the outcomes of the process. A more recent social justice perspective 

not only would "acknowledge collective bargaining as an important means to define and 

enforce protection for workers",244 but also "recognise rights as a complementary and 

perhaps more significant medium to promote social justice in the workplace".245 The 

Constitution (as noted above), as well as the enabling legislation such as the LRA, BCEA 

and Employment Equity Act (EEA),246 play an important role not only in the protection of 

the right to fair labour practices but also with regard to rights to freedom of association, 

freedom of expression, privacy and equality. Statutory rights, their nature and scope, and 

how they are implemented and enforced are important in the protection of workers' rights, 

but are not absolute and often need to be balanced against the competing rights of 

employers and third parties.247 Dispute resolution institutions, such as the Commission for 

Conciliation, Mediation and Arbitration (CCMA) and labour courts (as well as other courts), 

play a fundamental role as labour rights are enforced, assessed, and, if necessary, 

balanced with other competing rights.248 The acknowledgement of human rights, including 

fundamental labour rights, is an important corporate responsibility in South Africa, as well 

                                         
242 Van Niekerk and Smit (eds) Law@work 9. 
243 See Davies and Freedland Kahn-Freund 15 as well as Van Niekerk and Smit (eds) Law@work 9. 
244 Van Niekerk and Smit (eds) Law@work 10. 
245 Van Niekerk and Smit (eds) Law@work 10. 
246 Employment Equity Act 55 of 1998. 
247 Van Niekerk and Smit (eds) Law@work 10. 
248 Van Niekerk and Smit (eds) Law@work 10. 
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as for multi-national companies generally. Corporate governance and social responsibility 

programmes play a significant role in the establishment and enforcement of basic labour 

rights; "especially in host countries that have little in the way of labour market regulation, 

or where to attract investment or for want of resources, minimum labour standards are not 

enforced”.249 These developments may serve to promote collective bargaining (to the 

extent that basic labour rights include the rights to organise and to bargain collectively), 

especially in those environments where the legislative environment remains hostile.250 

 

It can be said that labour law originated from the focus on employment relations in order 

to regulate the conditions of tangible labour and to extend protection to workers' physical 

bodies. It evolved to protect "employment" and to organise workers collectively within the 

enterprise (which is the economic locus of decision-making) to the point where workers' 

interests are taken into account and workers have input into decision-making.251  

 

It is submitted that regardless of the view taken of the true function of labour law, the 

right of employees to participate in decisions affecting them and/or the enterprise today, is 

included under the purpose and function of labour laws.  

 

2.3.2.3 The employer (managerial) prerogative 

 

The theory of the normative field of law proposes that "the law comprises of a multitude of 

– often conflicting - legal norms, and therefore forms all but a consistent and hierarchical 

legal 'system'".252 Within the multitude of legal norms a number of basic normative 

patterns can be distinguished which reflect social as well as moral concepts that are central 

to human relations and society at large.253 In the normative field of labour law "the market 

functional pattern (a composite pattern representing normative conceptions central to the 
                                         
249 Van Niekerk and Smit (eds) Law@work 10. 
250 Van Niekerk and Smit (eds) Law@work 10. See discussion in chapter 3 below. 
251 Morin 2005 Int'l Lab Rev 11. 
252 Rönnmar 2004 Int J Hum Resource Man 455. 
253 Rönnmar 2004 Int J Hum Resource Man 455. 
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functioning of the market economy) can be divided into two different normative patterns, 

the managerial prerogative and freedom of contract".254  

 

The managerial prerogative has its foundation in the right to property and the proprietor's 

right of disposition. It is contrasted with protection of the established position, "manifest as 

employment protection, [secures] the continued employment of those already employed 

(that is those who have already established a position in the company and in the labour 

market)".255 

 

The managerial prerogative:256 

 

signifies the power of the employer to regulate the issues pertaining to the organization and 
function of the undertaking aiming to attain its goals, and more precisely, to determine the 
kind, the place, the manner, and the time of labour provision by the worker specifying in this 
way his labour performance.257  

 
In BTR Dunlop Ltd v National Union of Metalworkers (2)258 the court stated: "the right to 

trade includes the right to manage that business, often referred to as the managerial 

prerogative".259 The decision-making power of employers (and thus corporations who are 

employers) is upheld in the free market economy by four notions: 

(i) the right to property, which enables the owner to dispose of his property as he 

wishes in order to obtain benefit from it;  

(ii) freedom of commerce and industry, where every citizen obtains the freedom to 

engage in commerce, profession, craft or industry;  

(iii) freedom of association, which enables an individual to combine his resources in a 

trade or industry with that of others and form a corporation in order to share profits; 

and  
                                         
254 Rönnmar 2004 Int J Hum Resource Man 455. 
255 Rönnmar 2004 Int J Hum Resource Man 455. Original emphasis. 
256 The managerial prerogative is discussed again in chapter 4 and below to show how it impacts on 

employee voice and participation in decision-making. 
257 Papadimitriou 2009 Comp Lab L & Pol'y J 273. 
258 BTR Dunlop Ltd v National Union of Metalworkers (2) 1989 10 ILJ 701 (IC). 
259 BTR Dunlop Ltd v National Union of Metalworkers (2) 1989 10 ILJ 701 (IC) 705C. 
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(iv) obtaining power over people, where a worker has the freedom to enter into an 

individual labour contract with an employer he selected and where the employer 

obtains the power to command the employee to obey.260  

 
In terms of these notions the power to manage the enterprise belongs to the employer. In 

this context of the managerial prerogative: 

 

[t]he law gives the employer the right to manage the enterprise. He can tell the employees 
what they must and must not do, and he can say what will happen to them if they disobey. 
He must, of course, keep within the contract, the collective agreement and the legal rules 
that govern him. ... But, even given these constraints, he still has a wide managerial 
discretion. He can decide which production line the employees should work on; whether they 
should take their tea break at ten or ten fifteen; when they may go on leave; and countless 
other matters besides. He can also decide what will happen to the employees if they do not 
work properly, if they go to tea early and so on. In short, it is he who within the limits 
referred to, lays down the norms and standards of the enterprise. This – at least as far as the 
law is concerned – is what 'managerial prerogative' entails, no more and no less.261 

 
The term "prerogative" refers to the right to make decisions regarding the aims of the 

organisation as well as the ways in which the organisation will achieve these aims.262 

These decisions can be divided into two broad categories: 

 

The first relates to decisions about the human resources utilised by the organisation. 
Typically, but not necessarily, organisations will make use of employees to achieve their aims. 
Decisions will have to be taken as to the number and types of employees needed, their terms 
and conditions of employment, the termination of their employment, where and when and 
how they do their work, and the supervision of their work. 

The other category of decisions can be described as decisions of an 'economic' or 'business' 
nature. These include decisions relating to the acquisition and/use of physical assets needed 
by the organisation and decisions regarding the aims of the organisation, the products it 
produces or the services it provides.263 

 

                                         
260 Blanpain 1974 ILJ (UK) 6. 
261 Brassey et al New Labour Law 74. 
262 Strydom 1999 SA Merc LJ (part 1) 42. 
263 Strydom 1999 SA Merc LJ (part 1) 42. 
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The managerial prerogative is regarded seen as being of special importance when dealing 

with decisions about the human resources utilised by the organisation, because it is linked 

to the employer's ability to control the activities of employees in the workplace.264 

 

2.3.2.4 Principles of fairness 

 

The Constitution (as pointed out earlier), provides that everyone has a right to fair labour 

practice.265 The Constitutional Court in National Education Health & Allied Workers Union v 

University of Cape Town266 held: 

 

Our Constitution is unique in constitutionalizing the right to fair labour practice. But the 
concept is not defined in the Constitution. The concept of fair labour practice is not capable 
of precise definition. This problem is compounded by the tension between the interests of the 
workers and the interest of employers that is inherent in labour relations. Indeed what is fair 
depends upon the circumstances of a particular case and essentially involves a value 
judgment. It is therefore neither necessary nor desirable to define this concept.267 

 

This fundamental right extends not only to employees but also to employers. With 

reference to fairness, the Constitutional Court (in National Education Health & Allied 

Workers Union v University of Cape Town)268 further: 

 

Where the rights in the section are guaranteed to workers or employers or trade unions or 
employers' organizations as the case may be, the Constitution says so explicitly. If the rights 
in s 23(1) were to be guaranteed to workers only, the Constitution should have said so. The 
basic flaw in the applicant's submission is that it assumes that all employers are juristic 
persons. That is not so. In addition, section 23(1) must apply either to all employers or none. 
It should make no difference whether they are natural or juristic persons. 

 

                                         
264 Strydom 1999 SA Merc LJ (part 1) 42. 
265 S 23(1)(a) of the Constitution. 
266 National Education Health & Allied Workers Union v University of Cape Town 2003 24 ILJ 95 (CC). 
267 National Education Health & Allied Workers Union v University of Cape Town 2003 24 ILJ 95 (CC) para 

33. 
268 National Education Health & Allied Workers Union v University of Cape Town 2003 24 ILJ 95 (CC) para 

39. 
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It is clear that “fairness” is an underlying principle that is to be applied in labour law. The 

LRA, for example, provides for the protection of employees against unfair labour practices 

and unfair dismissal.  

 

Section 186(2) of the LRA contains a definition of an unfair labour practice;269 section 

186(1) contains the definition of dismissal. Section 188(1) of the LRA provides that if a 

dismissal is not automatically unfair, it is unfair if the employer fails to prove substantive 

fairness (that the reason for dismissal is a fair reason related to the employee's conduct or 

capacity, or based on the employer's operational requirements) and procedural fairness 

(that the dismissal was effected in accordance with a fair procedure). Section 187 of the 

LRA provides the category of "automatically unfair dismissals". The section lists a number 

of reasons for dismissal, if established, that mean that the dismissal of the employee is 

unfair simply by virtue of the reason for the dismissal. In terms of section 187 it is not 

open to the employer to justify its decision to dismiss the employee (with limited 

exceptions relating to the inherent requirements of a job and the employee reaching the 

agreed or normal retirement age). 

 

  

                                         
269 In National Entitled Workers' Union v CCMA 2003 24 ILJ 2335 (LC) 2339 the court explained that the 

concept "unfair labour practice" recognises the rightful place of equity and fairness in the workplace 
and in particular that what is lawful may be unfair. The court refers to Poolman Principles of Unfair 
Labour Practice 11 in which he summarises the strength and nature of the concept. He says: "The 
concept 'unfair labour practice' is an expression of the consciousness of modern society of the value of 
the rights, welfare, security and dignity of the individual and groups of individuals in labour practices. 
The protection envisaged by the legislature in prohibiting unfair labour practices underpins the reality 
that human conduct cannot be legislated for in precise terms. The law cannot anticipate the boundaries 
of fairness or unfairness of labour practices. The complex nature of labour practices does not allow for 
such rigid regulation of what is fair or unfair in any particular circumstance. Labour practices draw their 
strength from the inherent flexibility of the concept 'fair'. This flexibility provides means of giving effect 
to the demands of modern industrial society for the development of an equitable, systematized body of 
labour law. The flexibility of 'fairness' will amplify existing labour law in satisfying the needs for which 
the law itself is too rigid" (Poolman Principles of Unfair Labour Practice 11). 
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2.3.2.5 Collective bargaining  

 

A central theme of the LRA is that “collectivism”270 rather than “individualism” is promoted. 

It is maintained that collective action is an attribute of democracy.271 Collective rights, such 

as the right to organise, the right to strike and collective bargaining, are in addition to the 

fundamental status provided for by the Constitution272 and underwritten by the LRA. The 

inequality in bargaining power in the employment relationship, coupled with the 

incomplete nature of the employment contract,273 leads to the inability of employees to 

take part in decisions that directly affect their lives. This claim is evident in that 

"employees are commonly subjected to control of their employers/managers over different 

aspects of their working lives”.274 In this view the employment relationship is characterised 

by democratic deficits:275 If employees are not allowed to associate and act collectively the 

unequal bargaining position between the employer and employees remains:276 employees, 

and trade unions, will be entitled to collective rights and formal equality only if these rights 

are guaranteed.277 In Minister of Finance v Van Heerden278 the court, with regard to the 

achievement of substantive equality, declared 

 

For good reason, the achievement of equality preoccupies our constitutional thinking. … the 
commitment of the Preamble is to restore and protect the equal worth of everyone, to heal 
the divisions of the past and to establish a caring and socially just society. In explicit terms, 
the Constitution commits our society to 'improve the quality of life of all citizens and free the 
potential of each person'. … it confers the right to equal protection and benefit of the law and 
the right to non-discrimination. But it also imposes a positive duty on all organs of state to 
protect and promote the achievement of equality – a duty which binds the judiciary too. … 

                                         
270 Collective bargaining as a form of adversarial bargaining is discussed in detail in chapter 4 and 5 below. 
271 Davidov 2004 IJCLLIR 84. 
272 See s 23(2)-(5) of the Constitution. 
273 Kaufman Theoretical Perspectives 55 points out that not all terms and conditions and performance 

requirements can be anticipated and set down in writing "ex ante" when an employee starts work and 
an employment contract is entered into. The employment relationship thus requires ongoing 
"administration, negotiation and adjustment while the incomplete nature of the employment contract 
opens the door for conflict, misunderstanding, and opportunistic behaviour as the employer and 
employee seek to exploit contractual gaps and holes to their advantage”. 

274 Davidov 2004 IJCLLIR 84. 
275 Davidov 2004 IJCLLIR 84. 
276 Olivier 1993 TSAR 658. 
277 Olivier 1993 TSAR 659. 
278 Minister of Finance v Van Heerden 2004 12 BLLR 1181 (CC) paras 23-24 and 31. 
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The achievement of equality goes to the bedrock of our constitutional architecture. …  Thus 
the achievement of equality is not only a guaranteed and justifiable right in our Bill of Rights, 
but also a core and fundamental value; a standard that must inform all law and against which 
all law must be tested for constitutional consonance. 

 
In addition, Welch has argued: 

 
Promoting justice and dignity in the workplace should be perceived to be as important to the 
individual as promoting justice and dignity in society generally through protecting freedom of 
worship and freedom of expression and should thus stand at the core of fundamental human 
rights. Moreover, given the economic and social and even political power of employers, rights 
at work have an inherent collectivist dimension. Thus the ability of workers to organize 
collectively in a trade union should be seen as a fundamental freedom within a human rights 
framework.279 

 
Collective bargaining plays a key role in social legislation, (but not in corporate law).280 In a 

general sense “collective bargaining” refers to the process of negotiation between an 

employer or groups of employers and trade union(s) with the intention of creating 

collective agreements. Collective bargaining is the principal means (in South Africa) by 

which trade unions seek to improve the working conditions of their members.281 The 

collective agreements which trade unions enter into with employers it has been argued 

embody both fairness and efficiency and "help create a climate of good industrial relations 

which, in turn, leads to an increase in productivity and a reduction in staff turnover".282 

The benefits of collective bargaining are contested: it is claimed this view is held 

"principally by neo-classical economists who see unions as 'labour cartel' organisers which 

                                         
279 Welch 1996 ILJ (UK) 1041-1042. 
280 Deakin and Morris point out that the term social legislation in the broad sense refers to the field of 

employment law and may be one of two types, namely regulatory legislation or auxiliary legislation. 
Regulatory legislation "directly affects employment relationships, typically by laying down statutory 
norms that override the parties' own agreement" and, for example, can include minimum wage 
legislation and unfair dismissal legislation (that limits the power of the employer to terminate the 
employment relationship). Auxiliary legislation "consists of legal supports for the process of collective 
bargaining and other aspects of collective organisation; in this sense its impact on the relationship is 
indirect." Examples of auxiliary legislation include those which may require employers to recognise 
trade unions for the purposes of collective bargaining as well as those which oblige employers to 
consult with or provide representatives of the workforce with information (Deakin and Morris Labour 
Law 5). 

281 It must, however, be noted that there are many people who are employed in the labour market but 
who do not belong to a trade union. This, however, is a topic for another discussion. 

282 Barnard 2012 E L Rev 120. 
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are able to extract higher 'rents' for their members over and above the market rate for the 

job".283  

 

By contrast, there is an opinion that through the incorporation of a social dialogue the 

value of collective bargaining to a well-functioning economy is recognised; as well as the 

endorsement of collective autonomy. Collective agreements have two functions: "the 

procedural or contractual function of regulating the relationships between the collective 

parties themselves and the normative or rule-making function, which consists of the 

establishment of terms and conditions which are applicable to the contracts of individual 

workers".284  

 

The right to engage in collective bargaining by trade unions, employers' organisations and 

employers is recognised by the Constitution. The Constitutional Court has pointed out: 

 

[c]ollective bargaining is based on the recognition of the fact that employers enjoy greater 
social and economic power than individual workers. Workers therefore need to act in concert 
to provide them collectively with sufficient power to bargain effectively with employers.285  

 
Collective bargaining can take place at either company/enterprise/plant level or at sectoral 

level.286 The unequal bargaining power that a single individual has against that of the 

employer can be addressed when employees act collectively, for example, through the 

process of collective bargaining, negotiations and strikes. Workers, by "joining forces and 

acting in concert", can expect the employer (even for a limited time) to be concerned 

about the prospect of losing the work of all (or some) of its employees.287  

 

                                         
283 Deakin and Morris Labour Law 5. 
284 Deakin and Morris Labour Law 5. 
285 Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the 

Republic of South Africa, 1996 1996 17 ILJ 821 (CC) para 66. 
286 Deakin and Morris Labour Law 5. 
287 Davidov 2004 IJCLLIR 85. 
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With regard to the managerial prerogative of the employer the question, remains how 

labour can have any influence.288 Decisions can be influenced in different ways; involving 

disclosing and sharing information, advice and consultation, co-decision-making or the self-

management of employees.289 Employee participation should be evident on all of these 

levels.290  

 

By bargaining collectively, employees gain a countervailing power to that of the 

employer:291 it does not necessarily mean that the parties at the negotiation table possess 

an equal bargaining power, but the "imbalance of power can be expected to be much less 

dramatic under a regime of collective bargaining".292 Moreover, once the position of the 

employees improves, "the problem of democratic deficits is also to be expected to be 

alleviated".293 A pluralist philosophy294 is central: according to this view the main object of 

labour law has always been and will always be "to be a countervailing force to counteract 

the inequality of bargaining power which is inherent and must be inherent in the 

employment relationship".295 On this point Du Toit296 elaborates: 

 

It may well be true that functions of 'labour' (direct production) and 'management' (co-
ordination of production) will need to be fulfilled in any economic system ... What pluralism 
fails to establish, however, is that inequality of wealth, knowledge and power must 
necessarily exist between members of society fulfilling these respective functions. 

                                         
288 Blanpain 1974 ILJ (UK) 7.  
289 Blanpain 1974 ILJ (UK) 7. 
290 Employee participation on these different levels are discussed in detail in chapters 4-7 below. 
291 Davidov 2004 IJCLLIR 85. 
292 Davidov 2004 IJCLLIR 85. 
293 Davidov 2004 IJCLLIR 85. 
294 Own emphasis. The pluralist industrial relations paradigm works as follows: it analyses "work and the 

employment relationship from a theoretical perspective rooted in an inherent conflict of interest 
between employers and employees interacting in an imperfect labour market. The employment 
relationship is viewed as a bargaining problem between stakeholders with competing interest; 
employment outcomes depend on the varied elements of the environment that determine each 
stakeholder's bargaining power. Modelling the employment relationship as a bargaining problem raises 
central questions about distribution of resources and the rules governing interactions between 
employers and employees. As a result, corporations, labour unions, public policies, and dispute 
resolution procedures are important in pluralist industrial relations. Moreover, individual employees, 
managers, owners, and union leaders are viewed as human agents rather than purely economic, 
rational agents" (Kaufman Theoretical Perspectives 195). 

295 Davies and Freedland Kahn-Freund 18. 
296 Du Toit 1993 Stell LR 335. 



 

 54 

 
Collective bargaining has limits. A growing number of individuals are excluded from 

collective bargaining because their work status falls outside the [formal] employment 

model so they are not covered by collective agreements.297 Collective bargaining fails to 

take into account a wide range of regulatory influences that fall outside the labour law 

framework, thus: 

 

the debate which affects the interests of 'labour' and 'workers' today, in addition to the 
debate concerning employment conditions and job regulation (labour law), substantially 
occurs in legal and regulatory categories that do not directly regulate the employment 
relationship itself.298 

 
The right to strike, (accompanied by the freedom of association) is integral in attaining 

industrial democracy and are fundamental to achieving success in collective bargaining.299 

Four justifications exist for the right to strike:  

 

the equilibrium argument – labour needs a tool to resist the otherwise total prerogative of 
management; the need for autonomous sanctions to enforce collective bargains – self-
government being better than legal regulation and enforcement; the voluntary labour 
argument – that compulsion to work is nothing else than serfdom; and the psychological 
argument – that strikes are a necessary release of tension in industrial relations.300 

 
 

  

                                         
297 Deakin 2007 MULR 1166 where he refers to Mitchell Redefining Labour Law. 
298 Deakin 2007 MULR 1167.  
299 The right to strike, freedom of association and organisation and how it fits into the collective bargaining 

framework in South Africa is addressed in detail in chapter 5 below. 
300 Kahn-Freund and Hepple Laws against Strikes 5-8; Van Niekerk and Smit (eds) Law@work 415. 
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The right to strike is a powerful economic weapon in the hands of employees.301 It is 

emphasised that the "operation of collective bargaining would be undermined if trade 

unions did not have the power to put pressure on employers or employers' associations to 

enter into collective agreements on reasonable terms".302 Collective action is a means of 

equalising power relations and is an important and effective way for employees to express 

their concerns, so "strike action is the corollary of collective bargaining".303 

 

The notion of employees being able to control or influence decisions affecting their 

working lives is central to industrial democracy,304 in that it enables employees to 

participate in decision-making.305 Furthermore, industrial democracy involves more than 

employee participation: issues, such as participative management, employee involvement 

and workers' control, emphasise particular forms of industrial democracy. The forms of 

industrial democracy range from human management techniques, (boxes are set up to 

receive employees' written suggestions) to more fundamental forms, such as participation 

on supervisory boards.306  

 

The field of industrial democracy is divided into two categories: control through ownership 

and control against ownership.  

(i) Control through ownership initiatives "accept[s] the right of capitalists/shareholders 

to exercise direct control, but seek[s] to acquire this right by converting the workers 

themselves into owners", where they obtain more or less control of the company by 

acquiring shares.307  

                                         
301 The court in Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution 

of the Republic of South Africa, 1996 1996 17 ILJ 821 (CC) para 65 held that "the effect of including 
the right to strike does not diminish the right of employers to engage in collective bargaining, nor does 
it weaken their right to exercise economic power against workers”. The court noted that the right to 
bargain collectively is expressly recognised by the text of the Constitution. 

302 Barnard 2012 E L Rev 121. 
303 Barnard 2012 E L Rev 121. 
304 See chapter 4 below for a detailed discussion on industrial democracy.  
305 Mitchell 1998 IJCLLIR 5. See also chapter 4 below for a detailed discussion of the various levels and 

forms of employee participation. 
306 Mitchell 1998 IJCLLIR 5. For a detailed discussion on supervisory boards see chapter 7 below. 
307 Mitchell 1998 IJCLLIR 6. 
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(ii) Control against ownership initiatives "challenge[s] the belief that ownership of a firm 

gives capitalists/shareholders the right to exercise control, and seek to expropriate 

those rights for the workers".308  

 
In a democratic firm, control can be vested in the hands of employees in at least two 

ways: 

 

(a) Influence 

 

Influence refers to the extent to which employees influence decision-making. The extent 

can range from no employee influence at one end of the spectrum to unilateral influence 

at the other. Between the two extremes, employers may advise employees on decisions 

they have already made regarding the operation of the firm, consult with them, or bargain 

with them.309 Consultation, however, must not be confused with collective bargaining. In 

Metal & Allied Workers Union v Hart Ltd310 the court noted that there is a distinct and 

substantial difference between consultation and bargaining. The court explained this 

difference:  

 
To consult means to take counsel or seek information or advice from someone and does not 
imply any kind of agreement, whereas to bargain means to haggle or wrangle so as to arrive 
at some agreement on terms of give and take. The term negotiate is akin to bargaining and 
means to confer with a view to compromise and agreement.311 

 
Consultation, in terms of the LRA, appears to be "identical to what was previously 

understood as 'good faith' bargaining", where consensus must be reached.312 The 

employer must disclose relevant information and consider all representations by the 

consulting partner and, where it does not agree with the consulting party, provide reasons 

                                         
308 Mitchell 1998 IJCLLIR 6. 
309 Mitchell 1998 IJCLLIR 7. 
310 Metal & Allied Workers Union v Hart Ltd 1985 6 ILJ 478 (IC) 1985 6 ILJ 478 (IC). 
311 Metal & Allied Workers Union v Hart Ltd 1985 6 ILJ 478 (IC) 493H-I. 
312 Godfrey et al Collective Bargaining 231. 
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for the disagreement.313 Consultation involves "representatives of management seeking 

and listening to employee suggestions and opinions, considering these opinions but then 

making the final decision themselves".314 On the other hand, bargaining "involves 

management and employees compromising to reach a mutually acceptable decision".315  

 

The LRA makes provision for workplace forums: a mechanism to provide workers with a 

voice in the workplace. Workplace forums316 drew upon the model of the German works 

council system and were enacted to "introduce a form of participatory workplace 

governance" and to create a system of participatory decision-making in addition to or 

alongside (adversarial) collective bargaining.317 Consultation (in the context of workplace 

forums), for example, is required for the matters listed in section 84 of the LRA, and joint 

decision-making is required for the matters listed in section 86. Consultation requires the 

employer "to do more than notify the forum of any proposal and in good faith to consider 

any suggestions it may make".318 The drafters of the LRA, it seems, wished to depart from 

the tradition of collective bargaining between trade unions and employers, to provide 

instead for "more co-operative interaction between management and labour alongside 

collective bargaining" in order to allow non-wage issues "that previously fell within the 

scope of managerial prerogative"319 to be dealt with through consultation and joint-

decision-making. 

 

(b) Level of employee participation and involvement 

 

The second dimension of control relates to the level at which employees are involved in 

the decision-making process, as well as to the level at which they are allowed to 

                                         
313 Godfrey et al Collective Bargaining 231. 
314 Godfrey et al Collective Bargaining 231. 
315 Godfrey et al Collective Bargaining 231. 
316 See ss 78-94 of the LRA. Workplace forums are provided for in chapter V of the LRA. See also Grogan 

Workplace Law 330-335 in this regard. Workplace forums and works councils are discussed in chapters 
6 and 7 below. 

317 Davis and Le Roux 2012 Acta Juridica 318. 
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participate. Two variables determine the level of employee participation, namely, the 

manner or directness of worker control and the scope of the matters which are decided 

with worker input. The directness of control varies from a direct or participatory level of 

interaction between the management and the employees at the workplace to an indirect or 

representational level of interaction between employee representatives (who are elected or 

nominated by the employees) and the management.320 The scope of matters that can be 

dealt with varies from employee influence at higher levels of the organisation, such as the 

distribution of profits, investments, financing and budgets, to lower levels, such as annual 

leave entitlements and the administration of welfare services.321  

 
In a discussion of industrial democracy cognisance must be taken of representation at 

workplace/enterprise level as well as collective bargaining. Labour law traditionally relies 

significantly on collective bargaining to address the inequality in the relationship between 

employers and employees. The debate today is concerned with placing the company (the 

corporation) in a greater social context, so that labour law and the rights of employees are 

on the agenda of corporate responsibility.322 It is submitted that in this broader perspective 

of the business corporation, labour law not only meets employee-ownership theories but 

takes stakeholder capitalism models into account.323 If labour and company law are split, a 

division is made between economic and social matters.324 This division should not be seen 

as essential but as a construction: "this distinction does not explain why employee 

participation should be acceptable in the social sphere but not in the economic sphere, 

when the reality is that measures adopted in the social sphere will have an impact on the 

economic sphere"325 and vice versa.326 It is submitted there is a need to integrate company 

and labour law principles when it comes to the employees' voice in companies: corporate 

law can no longer primarily focus on shareholders and ignore employees as stakeholders. 
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The purposes and functions of labour law can be contrasted with those of company law, 

which will be addressed below. 

 

2.4 Company law perspectives and theories 

2.4.1 Theories and models of companies 

 

Modern corporate law327 has progressed significantly. The impact of globalisation has had 

an impact on how corporations conduct themselves when they do business. This scenario 

is applicable to South Africa, where there was a need to rejuvenate corporate law in order 

to keep up with trends locally and internationally. Corporations now need to subscribe to 

the principles of the Constitution, and, as legal persons they are also afforded rights, such 

as dignity and privacy, for example.328 

 

“Corporate governance” is a broad concept, with no general or universally accepted 

definition.329 The concept is "ambiguous" and "depends on the historical and cultural 

background of the country defining it".330 It deals not only with the common-law and 

statutory duties of directors331 but includes structures and processes that deal with control, 

management and decision-making in organisations.332 Corporate governance can be said 

to be "the whole set of legal, cultural, and institutional arrangements that determine what 

publicly traded corporations can do, who controls them, how that control is exercised, and 

how the risks and returns from the activities they undertake are allocated".333 Another 

useful definition of corporate governance that is proposed is: 

 

                                         
327 See chapter 1 above for the developments regarding the South African company law. 
328 See chapter 1 above for a discussion on the impact of the Constitution on company law. 
329 Cohen, Krishnamoorthy and Wright 2010 Am J Comp L 757. 
330 Flay 2008 Waikato L Rev 308. 
331 Esser and Delport 2011 THRHR 449. 
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The system of regulating and overseeing corporate conduct and of balancing the interests of 
all stakeholders and other parties (external stakeholders, governments and local 
communities) who can be affected by the corporation's conduct, in order to ensure 
responsible behaviour by corporations and to achieve the maximum level of efficiency and 
profitability for a corporation.334 

 
The role of companies in the promotion of corporate governance revises the issue of what 

exactly constitutes a company. A company335 is a juristic person that exists separately from 

its management and shareholders. A company (or corporation) has a broader existence 

than in a simply legal context, it also has political, sociological and economic aspects.336 

The "separateness"337 of a company forms a foundation for company law, because several 

consequences flow from it: the limited liability of shareholders; the fact that the company 

can sue and be sued in its own name; the fact that the property, profits, debts and 

liabilities of the company belong to it and not the shareholders; et cetera.338 Shareholder 

primacy seems underlies the distribution of profits other stakeholders have become 

important in company law as well. The question, "To whom does the corporation 

account?",339 is an important one. 

 

Many theories and models have been developed in order to determine the nature of a 

company.340 Companies play an important role in the creation of wealth. Millions of people 

are dependent on the income they receive from corporations in the form of wages 

(salaries):  their livelihoods depend upon these wages because, in most instances, it is 

their only source of income. The dependency on wages means society consists of "wage 
                                         
334 Du Plessis, Hargovan and Bagaric Principles 10. 
335 A company is defined in s 1 of the Companies Act as: "a juristic person incorporated in terms of this 

Act, a domesticated company, a juristic person that, immediately before the effective date- (a) was 
registered in terms of the- (i) Companies Act, 1973 (Act No. 61 of 1973), other than as an external 
company as defined in that Act; or (ii) Close Corporations Act, 1984 (Act No. 69 of 1984), if it has 
subsequently been converted in terms of Schedule 2; (b) was in existence and recognised as an 
'existing company' in terms of the Companies Act, 1973 (Act No. 61 of 1973); or was registered in 
terms of the Companies Act, 1973 (Act No. 61 of 1973), and has subsequently been re-registered in 
terms of this Act”. 

336 Bone 2011 CJLJ 283. 
337 See chapter 1 above for a discussion on the basic legal characteristics/attributes of the business 

corporation that can be identified.  
338 Cassim et al Contemporary Company Law 28. 
339 Bone 2011 CJLJ 284. 
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earners", therefore it is important for society as a whole, and not just for corporations and 

their shareholders, that wealth creation takes place in a continuous and sustainable 

manner. In this context corporate accountability plays an important role. According to 

Bone, corporate accountability "defines who is a recognized stakeholder, and what 

substantive legal rights stakeholders have in relation to the board of directors”.341 

Corporate accountability is civil society's response to mitigate the social and environmental 

impacts of corporate power.342 It important to look at the different theories on the nature 

of a company: three theories that can be identified - the contractual, communitarian and 

concessionary theories. 

 

2.4.1.1 Contractual theory 

 

According to contractual theory two or more parties come together and come agree about 

the commercial activity they want to get involved in.343 The company is born from this pact 

between the various contracting parties and the "interests of the company" are limited to 

the interest of the contractors.344 The theory stipulates that various operational contracts 

exist between various corporate constituents and that the corporation is accountable only 

to shareholders and any other constituent with which it has a contract.345 The company is 

seen as a "nexus of contracts, with a series of ongoing negotiations between management, 

shareholders, employees and the various corporate constituents".346 The creation of the 

corporation is seen as a right, and the corporate constitution is a contract between the 

shareholders and the directors of the corporation which recognises the shareholders as 

corporate owners who delegate authority to the directors of the corporation. The directors, 

in theory, hold the corporate property in trust: thus the managers' act as trustees or 
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agents in accordance with their fiduciary obligation.347 The supremacy of the shareholder is 

upheld by this theory: some variants of the theory include shareholder primacy, 

stakeholder theory and the team production model.348 

 

2.4.1.2 Communitarian theory 

 

In terms of communitarian theory the company is granted the status of an instrument of 

the state itself and is not merely a concession by the state.349 Corporate obligation, 

according to the theory, is extended to include shareholders, creditors, labour, suppliers, 

customers and the public, as well as the environment. The company is regarded as a 

community of constituencies in which directors owe duties to all the stakeholders and not 

only to shareholders as the dominant constituency.350 The theory is based on a political 

rather than economic basis.351 Two consequences stem from the theory: first, the company 

does not have a strong commercial identity, even though the company might have a 

strong social responsibility; and second, the corporate veil will be more or less non-existent 

as the state uses the corporation as an instrument merely to further its ends.352 

Communitarian theory, it is opined, describes how "to make the best society we can aspire 

towards, and give individuals a richer sense of identity and self".353 Corporate obligations 

should include ethical aspects that enhance and protect the welfare of all corporate 

constituents and embrace corporate social responsibility ideals.354 Foremost, 

communitarian theory acknowledges the public role of corporations, as opposed to thinking 

of a corporation as a mere nexus of private contracts: corporations are seen as individuals 

that are created by law with certain rights and obligations.355 At the heart of the 
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communitarian theory is the belief that "there is a role for public regulation of corporations 

to ensure that the public trust is not abused by corporate power". Corporate influence, 

therefore, should be used in the broad public interest.356  

 

2.4.1.3 Concession theory 

 

Concession theory has two branches:357 first, the company is viewed as a concession by 

the state, which provides it with the ability to trade as a corporation.358 Especially in the 

case of limited liability:359 the state has the power to revoke corporate powers because the 

company was afforded limited liability by the state and because the concession of authority 

could be legitimised only through a public purpose.360 The difference between the 

communitarian and concession theories is that the latter "accept[s] that the state has a 

limited role to play in ensuring that corporate governance structures are fair and 

democratic, but do[es] not force the company to realign its aims to reflect the social 

aspirations of the state".361 According to Dine, concession theory "does not give a clear 

signal as to the 'interests of the company' although it may remove some of the more 

extreme emphasis on the interests of the founders and thus be responsible for a more 

equitable mix of interests".362 Particularly where the public interest is at stake the state is 

encouraged to penetrate the corporate veil because the company essentially is a creation 

of the state.363 The second branch is the "bottom-up concessionary theory":364 the 

company is an extension of the contracting parties' or partners' original agreement. Here, 

the theory seeks to show that the contracting parties have created an instrument, which 

has a real identity that is separate and quite distinct from the original contracting parties. 
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The identity is achieved when the parties come together and make use of the corporate 

instrument to create the company: the company stands free of its founders and becomes a 

separate person with its own interests.365 The notion also enables the use of a 

constituency model, because the interests of the company are no longer limited to those of 

the contracting party but are extended to include its employees, creditors and 

customers.366 These parties join the original contracting parties as part of the commercial 

concern. The concession model provides for the constituencies, but is limited in that it does 

not provide for an explanation of "how to balance the competing interests and arrive at the 

interests of the company as a whole".367 

 

Models relevant to employee participation in decision-making are now considered. 

 

2.4.2 Overview of shareholder and stakeholder models 

 

Before the enactment of the Companies Act other than labour legislation little attention 

was given to the voice of employees. In order to enhance the position of employees within 

the field of corporate law various avenues should be pursued: generally speaking, these 

avenues should, firstly "seek to ensure that corporations pay attention to the interests of 

their employees, communicate with them (particularly on day-to-day issues that concern 

them) and act in ways that sustain and enhance their reasonable expectations".368 

Secondly, they should involve "attempts to provide employees with positions of influence in 

terms of corporate decisions that affect them and thus accord[s] them a role in corporate 

decision-making".369 
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Various models stem from the theories discussed above. The development and recognition 

of a stakeholder model as an alternative to the shareholder primacy model will now be 

discussed. 

 

2.4.2.1 Shareholder Primacy Model 

 

The shareholder primacy model (also known as the contractual model) deems the interests 

of shareholders to be the only consideration in decisions of the management of the 

company because they are required to act "in the best interests of the company”.370 The 

goal of the corporation is to maximise shareholder wealth and, by doing so, benefits 

society.371 The model is unconcerned with the interests of creditors and employees 

because the company is the sole property and concern of the contracting parties.372 

 

2.4.2.2 Stakeholder Theories 

 

The stakeholder model of company law (also known as the constituency model) considers 

the interest of other parties in the decision-making process of the directors: the 

employees, consumers, the general public, and the environment. The position regarding 

stakeholders as can be summarised as follows:  

 

Stakeholder theory is primarily used to understand and inform the management of an 
organisation’s stakeholders. Stakeholders are those who both impact on and are or impacted 
by an organisation’s actions. These include groups such as employees, shareholders, 
suppliers, the government and even the natural environment and local community. Some 
suggest however, that this definition is too broad. There are two general perspectives of 
managing stakeholders. The normative perspective views stakeholders as having intrinsic 
value. The strategy of normative stakeholder management is thus driven by a 
moral/philosophical grounding. The instrumental perspective views stakeholder management 
as a tool in reaching traditional organisational goals such as increased profitability. 
Essentially, instrumental stakeholder management is driven by strategy whereas normative 

                                         
370 Dine 1998 TSAR 248; Bone 2011 CJLJ 286; Millon 1990 Duke LJ 201 220. 
371 Botha 1996 SA Merc LJ 33. 
372 Dine 1998 TSAR 248; Smit 2006 TSAR 160. 



 

 66 

strategy is determined by a philosophical approach to managing stakeholders. Although there 
is evidence that a convergence may actually exist and normative approaches may also lead to 
instrumental benefits. Because an organisation cannot often meet all stakeholder demands at 
once, the salience of a stakeholder is important. Stakeholder levels of power, legitimacy, and 
urgency relating to resource dependence determines their salience in an organisation and 
thus their influence. How much attention a stakeholder gains is also dependent on the 
personal characteristics and values of the manager/CEO/decision-maker and their 
interpretation of a stakeholder’s attributes. Networks and collective pressure can influence 
their decision, but no matter what the stakeholder’s attributes, in the end, the decision-maker 
determines which stakeholders are addressed by an organisation.373 

 

Because stakeholder theory specifically includes shareholders, creditors and other groups 

who contribute towards corporate profitability, it acknowledges "a moral obligation" to 

these stakeholders in the form of a "social contract".374 The social contract "reduces the 

corporation to an entity of relations between corporate constituents" and the corporation 

can be seen as "a nexus of associations that imports stakeholder rights and social 

obligations under the banner of a business enterprise".375 It is submitted that the existence 

of a "new concept of a company" must be acknowledged: which has been expressed in the 

following terms: 

 

There was a time when business success in the interests of shareholders was thought to be 
in conflict with society's aspirations for people who work in the company or in supply chain 
companies, for the long-term well-being of the community and for the protection of the 
environment. The law is now based on a new approach. Pursuing the interests of 
shareholders and embracing wider responsibilities are complementary purposes, not 
contradictory ones.376 

 
A strong basis for this model is the "bottom-up" concessionary theory (discussed above). 

Two variants of the model can be identified: the first variant, which sees the company run 

in the interests of shareholders, assumes that it is in the interests of shareholders to take 

into account other interest groups, because to ignore them would damage the interests of 
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shareholders.377 Legislation creates and details the interests that must be considered when 

directors exercise their duties, but enforcement is left in the hands of the shareholders.378 

This variant is closely related to the "enlightened shareholder value"379 approach, which 

provides for the maximal protection of shareholders but also considers other 

stakeholders.380 The interests of these stakeholders, however, are subordinate to those of 

shareholders and, in the end profit-maximisation is the main goal of the directors. 

Shareholder interests retain their primacy and the interests of other stakeholders are 

considered only insofar as they promote the interests of shareholders.381 

 

In terms of the second variant "the company is seen as encompassing interests other than 

those of the shareholders" and the "interests of the company" are seen to include those at 

least of shareholders, employees and creditors.382 The directors should consider all 

constituents of the corporation:383 the directors have direct fiduciary duties to the different 

stakeholders of the company. This variant belongs to the school of "pluralism". It asserts 

that co-operative and productive relationships will be optimised only if “directors are 

permitted (or required) to balance shareholders' interests with those of others committed 

                                         
377 Dine 1998 TSAR 249. 
378 Dine 1998 TSAR 249. 
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380 The “enlightened shareholder value” approach is embodied as a key aspect in the regulatory 
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of directors as “a duty to promote the success of the company”. According to the Department of Trade 
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short term, and to wider factors where relevant such as employees, effects on the environment, 
suppliers and customers’. This will principally be achieved through the high-level ‘statement of directors’ 
duties set out in the Act … to clarify the duties and responsibilities of directors” (Du Plessis, Hargovan 
and Bagaric Principles 45). 
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to the company".384 The approach directly benefits the "company as a whole"385 and, as an 

inclusive approach, is in line with King I, II and III.386  The approach recognises that a 

company is represented by the interests of shareholders, employees and creditors: 

directors "should act in the best interests of the company as a separate legal entity" 

because an interest that "may be paramount at one point in time in a company's 

existence" may become secondary at a later stage.387  

 

As noted earlier, an important question in company law is in whose interest the company 

should be managed. One view is that a company can best be described as "a series of 

contracts concluded by self-interested economic actors":388 equity investors (shareholders), 

managers, employees389 and creditors. These contracts taken together make up the 

structure of the company and, when the contracts are evaluated, those with the 

shareholders hold sway. 390  Ultimately, the company operates to serve their interests.391 

According to this view it is clear that the shareholders expect the company to be profitable 

and that the company's directors and managers are tasked primarily with the duty of 

creating corporate governance structures "which ensure[s] that the company conducts its 

business so as to maximise the returns of these investors".392  
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expected to make a negative contribution to shareholder returns. In such circumstances, the law must 
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By contrast, a corporation "cannot be reduced to the sum of a series of contracts" because 

it is vital to take into account a wide range of stakeholders whose interests may overlap or 

be in conflict with one another.393 In applying corporate governance principles, it is 

important "the board and management of corporations strike a balance between the 

interests of their various stakeholders".394 It is necessary for any corporation to determine 

which groups will be regarded as "stakeholders". Varying weight needs to be attached to 

the interests represented in a company and the interests of various groups of people 

connected with the corporation must be weighed at different stages of the company's 

existence.395 Directors should be aware of the interests of various stakeholders afforded to 

them by legislation, in order to properly balance these interests.396 For example, the 

interests of employees as stakeholders of the company may receive preference over those 

of shareholders collectively.397   

 

As indicated earlier, an underlying philosophy in King III is that companies should be 

regarded as good corporate citizens if they subscribe to the sustainability considerations 

that are rooted in the Constitution. This assessment of worth entails that they should 

adhere to the basic social contract which they have entered into and their responsibility to 

promote the realisation of human rights.398 The social contract implies some form of 

altruistic behaviour, which, in essence, is "the converse of selfishness", in a view which 

equates self-interest with selfishness.399 The Companies Act, in its purpose provision, inter 

alia aims to promote compliance with the Bill of Rights in the application of company law, 

as well as to the development of the South African economy by "encouraging transparency 

and high standards of corporate governance".400 These principles are further enhanced by 

the fact that the Act acknowledges the significant role of enterprises within the social and 
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economic life of the nation,401 aims to balance the "rights and obligations of shareholders 

and directors"402 within companies and encourages the efficient and responsible 

management of companies.403 

 

It has been argued that the traditional view of company law, based on notions that 

"corporations are voluntary, private, contractual entities, that they have broad powers to 

make money in whatever way and in whichever locations they see fit"404 and that 

management has an obligation to its shareholders and to shareholders alone, is too narrow 

and out-dated. It is suggested that a new set of principles and policies for corporate law 

should be developed. These principles are as follows:405 

 

2.4.2.2.1 Principle 1 

 

The ultimate purpose of corporations should be to serve the interests of society as a 

whole:406  

 

It has been argued that a company cannot be considered to be successful if the "total 

social value it creates is less than the social costs it throws off".407 If the interests of 

society as a whole matter more than the profit of the company, then profit cannot be the 

only indicator of success.408 The cost side of the equation is also important.409 This 

equation, not shareholder primacy, is to be viewed as the foundational principle: the way 

in which success is measured should change in order to determine if the best interests of 

society as a whole have been served.410 The financial report alone is insufficient, as, for 

example, it tends not to take into account externalities, such as the value of the company 
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to its workers or to the communities in which it does business, or to the environmental 

costs of the company's products or services (other than costs relevant to the 

shareholders).411 Nor does the report take human rights violations into consideration: 

information which is important not only to citizens but to decision-makers. If society 

requires corporations to be more accountable, a broader view should be taken of their 

responsibilities and the focus should not be on shareholder returns.412 The sustainability413 

of the company is another issue that needs to be considered: the ability of the business to 

survive over time is important not only to the company but also to society at large.414 

Companies maintain a safe and healthy work environment but this requirement should 

survive over time. Thus, a corporation "creating wealth for society" must sustain itself.415 

 

2.4.2.2.2 Principle 2 

 

Corporations, distinctively, contribute to the societal good by creating financial 

prosperity:416  

 

The transferability of shares, limited liability, specialised and centralised management and 

perpetual existence as creations of law are a few of the characteristics that distinguish 

modern public corporations from other kinds of businesses.417 Society establishes the 

framework of corporate law within which corporations create wealth in the economy. When 

society acts collectively, decisions are made that put other values ahead of wealth.418 For 

example, we strive to end racial injustice even though it will "cost" us in terms of financial 

health, or we prohibit companies from discriminating against potential employees on the 

basis of their disability even if such an accommodation is costly:419 "[w]e collectively value 

                                         
411 Greenfield 2005 Hastings Bus LJ 91. 
412 Greenfield 2005 Hastings Bus LJ 92. 
413 Sustainability is discussed in chapter 3 below. 
414 Greenfield 2005 Hastings Bus LJ 92. 
415 Greenfield 2005 Hastings Bus LJ 93. 
416 Greenfield 2005 Hastings Bus LJ 93. 
417 Greenfield 2005 Hastings Bus LJ 94. 
418 Greenfield 2005 Hastings Bus LJ 96. 
419 Greenfield 2005 Hastings Bus LJ 96. 
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justice, fairness, equality, and human rights"420 though it “costs” money and resources to 

protect these values”.421  

 

2.4.2.2.3 Principle 3 

 

Corporate law should further principles one and two:422  

 

Law is necessary to ensure that corporations serve the interests of society (principle one) 

and create wealth (principle two).423 Agreement needs to be reached on how corporations 

should be measured to advance the interests of society, as well as on the comparative 

advantage they enjoy in building wealth for all the stakeholders. If corporate law reinforces 

these principles, the question becomes "how specifically corporate governance might 

advance these goals".424  

 

2.4.2.2.4 Principle 4 

 

A corporation’s wealth should be shared fairly among those who contribute to its 

creation:425  

 

This principle, non-controversially, rests on the notion that corporations are collective 

enterprises:426 

 

Corporations require a multitude of inputs, all of which are essential. The firm needs financial 
capital, which they get from equity investors, debt creditors, consumers who pay money for 
the firm's goods and services, and sometimes from government. The firm depends on labour, 
which they get from salaried employees, hourly-wage workers, and independent contractors. 
The firm depends on infrastructure, which comes from governments of various stripes. 

                                         
420 My emphasis. Greenfield 2005 Hastings Bus LJ 96. 
421 Greenfield 2005 Hastings Bus LJ 96. 
422 Greenfield 2005 Hastings Bus LJ 99. 
423 Greenfield 2005 Hastings Bus LJ 98. 
424 Greenfield 2005 Hastings Bus LJ 106. Principles four and five focus on this question. 
425 Greenfield 2005 Hastings Bus LJ 106. 
426 Greenfield 2005 Hastings Bus LJ 106. 
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Finally, the firm depends on a social fabric of laws and norms that create and sustain the 
marketplace and enable a stable society in which the company can operate. The notion that 
corporations depend on multiple stakeholders is implicit in most theories of the firm and is 
not particularly contentious. The difficulty, of course is what to do with that insight. 

The mainstream view of what to do with the insight is nothing; the shareholder is supreme 
and should be the sole beneficiary of the management's fiduciary duties. The management's 
sole obligation within corporate law is to serve the shareholder, usually by maximizing the 
share price. The others that contribute to the firm protect themselves through contract or 
government regulation. The management has no obligations to these additional stakeholders 
other than those that arise from their market power, from contractual commitments, or from 
some non-corporate source of law. 

Once we take Principle One to heart, however, this fixation on shareholder gain is revealed as 
a mistake. It is not based on a shareholder 'right' to the exclusive attention of the 
management, and it is unlikely to further the interests of society as whole. Rather, the real 
reason for shareholder primacy in corporate law has to do with the primacy of shareholders 
in the market. Capital is much more mobile than labour or infrastructure, so it can extract in 
the corporate 'contract' the right to be the sole beneficiary of management's fiduciary duties. 
This does not settle, of course, the normative argument. The market is a creature of law, and 
law can certainly constrain it. The law need not mimic the market's power hierarchy. Indeed, 
if the purpose of corporate law is to serve society as a whole, the law emphatically should 
not mimic the market.427 

 
In this view “fairness” plays an important role because society is not exclusively concerned 

with the maximisation of aggregate wealth, but also with the equability of its 

distribution.428 “Economic” justice is mostly ignored in mainstream corporate law: if 

"people use bargained-for exchange to distribute goods, the weaker bargainer will be less 

able to extract concessions from the other".429 The less-well-off party is marginally better 

off, but the more powerful party to the contract will tend to be much better off: unless 

there is "some explicit constraint on the ability of corporations to pass along the lion's 

share or profit to shareholders, the nation's inequality will worsen over time".430 

Conversely, in this view corporate law is best suited to and is a more efficient means to 

promote fairness, and to redistribute wealth and income than other areas of regulation.431 

A stakeholder-oriented corporate law "would work at the initial distribution of the corporate 

                                         
427 Greenfield 2005 Hastings Bus LJ 106-107. 
428 Greenfield 2005 Hastings Bus LJ 109-110. 
429 Greenfield 2005 Hastings Bus LJ 111. 
430 Greenfield 2005 Hastings Bus LJ 111. 
431 Greenfield 2005 Hastings Bus LJ 111. 
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surplus and would benefit stakeholders up and down the economic hierarchy".432 If 

“fairness” is taken seriously as a value, a corporate law framework that does not promote 

fairness is unacceptable.433 

 

2.4.2.2.5 Principle 5 

 

Participatory, democratic corporate governance is the best way to ensure the sustainable 

creation and equitable distribution of corporate wealth:434  

 

The “fair” allocation of corporate surplus (principle four above) "is essential to sustaining 

socially-beneficial corporations over time, but allocative decisions are extremely difficult, 

especially ex ante".435 Corporate governance should focus on procedural fairness rather 

than trying to reach agreement ex ante about substantive fairness: the crucial objective is 

"to create methods of decision-making"436 that offer procedural fairness among the various 

stakeholders. If a corporation is to serve its stakeholders by creating wealth in a 

sustainable way and share the wealth in an equitable manner, management needs to be 

subjected to different constraints. The fiduciary duty of directors and management should 

thus be changed and should be owed to the firm as a whole in circumstances which 

empower stakeholders with an enforcement mechanism,437 such as a civil action for a 

breach of the duty of care, or by providing for the election of representatives to the 

board,438 employees elect a portion of the board.439 German co-determination is an 

example of the last practice where half of the supervisory board of major companies 

consists of worker representatives.440 A "pluralistic" composition of the board could "retard 

those selfish impulses because any behaviour that benefits one stakeholder at the expense 

                                         
432 Greenfield 2005 Hastings Bus LJ 112. 
433 Greenfield 2005 Hastings Bus LJ 112. 
434 Greenfield 2005 Hastings Bus LJ 112. 
435 Greenfield 2005 Hastings Bus LJ 113. 
436 Greenfield 2005 Hastings Bus LJ 113. 
437 Greenfield 2005 Hastings Bus LJ 114-115. 
438 Greenfield 2005 Hastings Bus LJ 115. 
439 Greenfield 2005 Hastings Bus LJ 115. 
440 Greenfield 2005 Hastings Bus LJ 115. German co-determination is discussed in chapter 7 below. 
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of the firm must be done in the view of the others".441 The probable effect of a broadening 

of the composition of the board would be that non-shareholder stakeholders speak for 

other stakeholders to gain a "larger share of the pie than they now get".442 It is claimed 

boards stand to benefit from "a greater openness and diversity", and such "openness 

would not only make for better decision-making but likely fairer decision-making as 

well".443  

 

2.5 Conclusion 

 

The discussion of the functions of labour law and the theories and models about the 

nature of companies, demonstrate that labour law largely provides for and applies a 

protective view when it comes to the advancement of employees' rights. The managerial 

prerogative is still important in the sphere of both labour and company law, but this 

prerogative is not absolute: employees can limit its effects by acting in concert and making 

use of collective-bargaining structures to prevent exploitation by the employer. However, it 

does not mean that the prerogative has superseded: employees are obliged to work and 

act in good faith and the employer has the right to direct and allocate the work in terms of 

this prerogative.  

 

The introduction of the notion of industrial democracy provides employees with a means to 

have a say in what goes on in the corporation: for example, they do not simply have to 

accept the demands made by the employer with regard to changes in conditions of 

employment. Labour law protects employees with regard to unilateral changes to their 

employment contracts, but employers are still entitled to change work practices 

unilaterally: the managerial prerogative grants them this power. The collective-bargaining 

process and consultation are valuable in enabling employees to address inequality in the 

management-labour power struggle, and central to the collective-bargaining process is the 
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right to strike. If participation in decision-making is viewed on a continuum, the disclosure 

of information and consultation is one end and joint-decision-making is the other end. It is 

submitted the right to strike could be utilised in order to achieve a form of participation 

further along the continuum if employees do not have a legal right to participate in 

decision-making. The right to strike has a valuable function in South Africa: it has been 

given the status of a fundamental right in the Constitution and, in more practical terms, 

provides employees with a powerful economic weapon in the collective-bargaining process, 

when deadlock is reached in the negotiation process. 

 

The changing role of companies as members of society cannot be overstated. Corporate 

law traditionally focused on shareholder wealth creation, but developments in corporate 

law and corporate governance jurisprudence indicate that the policy of shareholder 

primacy is questioned: shareholders no longer are regarded as the only stakeholders, or 

even the most important stakeholders in companies. Recent theories and models of 

companies indicate that shareholder primacy no longer is the preferred or appropriate 

model. The pluralist approach maintains, as stakeholders, employees have an important 

role to play in advancing the interests of the company as a whole: which, as well, is 

demonstrated in the various reports on corporate governance in South Africa and the 

Companies Act. Companies, in making decisions, should take note of the protection and 

rights granted to employees by other legislation, including the rights afforded to employees 

by the Companies Act itself.  

 

The extent to which and the level(s) at which employees should participate in corporate 

decision-making is still undecided. In subsequent chapters the parameters of the question 

will be examined by looking at the types of processes and norms in place in labour and 

company law and by looking at other jurisdictions for guidance. It is clear that companies 

no longer can ignore the interests of employees or their voice about what goes on in the 

organisation.  
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CHAPTER 3 – RESPONSIBILITIES OF COMPANIES TOWARDS 

EMPLOYEES 

 

3.1 General 

 
The 19th century saw the foundations being laid down for modern corporations: this was the 
century of the entrepreneur. The 20th century became the century of management: the 
phenomenal growth of management theories, management consultants and management 
teaching (and management gurus) all reflected this pre-occupation. As the focus swings to 
the legitimacy and the effectiveness of the wielding of power over corporate entities 
worldwide, the 21st century promises to be the century of governance.444 

 
The trajectory outlined in the above quotation indicates a shift in focus:445 The nineteenth-

century entrepreneur owned his business which, in comparison to the twentieth-century 

corporation, was smaller and with fewer employees: the relationship between employer 

and employee was more personal.446 In the 20th century, the era of Fordism, economies of 

scale became the requirement for the enterprise to survive with numerous employees. Post 

second world war Keynesian economic policy saw employees arranged in a hierarchy:447 

unskilled labour at the bottom, a number of levels of supervisors, followed by managers. 

Management was divided into different levels: lower, middle and top management. A 

structure typical of hierarchies such as armies.448  

 

In large enterprises the relationship between the employer (now a company and no longer 

an individual) and the employee was no longer personal. In industrialised economies 

employees’ interests were generally protected by trade unions and a process of collective 

bargaining regulated employer-employee relations: institutionalised conflict and protection 

of employees from “arbitrary management action”.449 The need to remain competitive in a 

                                         
444 Institute of Directors King Report III para 24 14. 
445 Vettori Alternative Measures 353. 
446 Vettori Alternative Measures 353. 
447 Vettori Alternative Measures 353. 
448 Vettori Alternative Measures 353. 
449 Anstey 2004 ILJ 1829-1830; Vettori Alternative Measures 353. 
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global economy resulted in a quest for flexibility450 and produced flatter management 

structures, “atypical” employees, centralised collective bargaining, the individualisation of 

the employment relationship as well as a worldwide decline in union membership and 

power.451  

 

Corporate governance has become important, not only because employees need protection 

from exploitation as a result of the imbalance of power between employers (companies) 

and employees, but also because employees have become very important stakeholders in 

companies. Participation rights are newly granted by which companies are held 

accountable to act in a responsible and ethical manner. 

 

In this scenario new corporate law and a corporate governance regime no longer focuses 

on shareholder wealth creation and accountability to the company itself: in its decision-

making process the board should take into account the legitimate interests and 

expectations of stakeholders in making decisions in the best interest of the company.452 

The emphasis is on inclusivity: the inclusive approach recognises employees of the 

company, as well as other stakeholders such as customers and the community in which it 

operates.  

 

The topic under investigation is multi-dimensional: in the previous chapter the following 

issue was addressed, “The different worlds of labour and company law: truth or myth?” 453 

in which the different functions, theories and models of labour and company law were 

explored in order to examine how they accommodate and promote the interests of 

employees in corporations.  

 

In this chapter the focus is on employees as an important category of stakeholders of the 

company. The new focus in corporate law and the corporate governance regime on 

                                         
450 See chapter 5 below for a discussion on flexibility. 
451 Vettori Alternative Measures 354. 
452 Institute of Directors King Report III 10. 
453 See chapter 2 above for a discussion of this issue. 
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employees’ legitimate interests and expectations, prima facie, is promising for employee 

voice to be heard in the workplace. The question under investigation is whether the 

Companies Act goes far enough to protect employees as stakeholders? This chapter 

investigates this question by looking at corporate governance and corporate responsibility 

principles, as well as at the duties of directors and the regulation of employee interests in 

the realm of corporate law and governance, and provides suggestions as to how the 

interests of employees could better have been protected in the Companies Act.  

 

3.2 Corporate Law, Governance and Employees 

3.2.1 The interaction between Corporate Governance and Corporate Social 

Responsibility 

 

It was pointed out earlier454 that corporate governance is a broad concept, that there is no 

general or universally accepted definition455 and that the concept is “ambiguous” and 

“depends on the historical and cultural background of the country defining it”.456 Not only 

is the concept dealt with common-law and the statutory duties of directors,457 but it 

includes the structures and processes involved in the control, management and decision-

making of organisations.458  

 

  

                                         
454 In chapter 2 above. 
455 Cohen, Krishnamoorthy and Wright 2010 Am J Comp L 757. 
456 Flay 2008 Waikato L Rev 308. See chapter 2 above. 
457 Esser and Delport 2011 THRHR 449. 
458 Cassim et al Contemporary Company Law 472. For the various definitions of corporate governance see 

para 24.1 above. 
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A long-established principle in company law is that a company has a separate legal 

personality in that its existence is separate from those who manage it and its 

shareholders.459  

 

From the various King reports,460 as well as the Companies Act, the practice of adherence 

to good corporate governance principles, clearly, is not only good for business but is of 

great value to companies in terms of establishing themselves as corporate citizens and as 

an example of how business should be done. The Companies Act drastically changes the 

corporate law landscape in South Africa: changes evident in the introduction of new 

concepts into corporate law literature and resulting from the inclusion of provisions in the 

Companies Act that extend “new” rights to employees. New corporate law concepts have 

developed over the years, such as solvency and liquidity, disclosure and transparency, new 

standards of accountability, market manipulation, shareholder appraisal rights, corporate 

rescue as well as in new approaches to mergers and acquisitions.461  

 

The importance of corporate governance in the new corporate law framework cannot be 

overstated. King II lists seven principles of corporate governance, namely discipline, 

transparency, independence, accountability, responsibility, fairness and social 

responsibility; King III focuses on leadership, sustainability and corporate citizenship. 

Companies are integral to society: they create wealth and employment; they have access 

to the greatest pool of human capital as well as monetary resources which are applied 

                                         
459 See chapter 1 above for a discussion on Salomon v Salomon and Co Ltd 1897 AC 22 (HL), Dadoo v 

Krugersdorp Municipal Council 1920 AD 530, sec 19(b) of the Companies Act; Airport Cold Storage 
(Pty) Ltd v Ebrahim 2008 2 SA 303 (C) regarding the issue of separateness as well as Shipping 
Corporation of India Ltd v Evdomon Corporation 1994 1 SA 550 (A), Cape Pacific Ltd v Lubner 
Controlling Investments (Pty) Ltd 1995 4 SA 790 (A) Botha v Van Niekerk 1983 (3) SA 513 (W) as well 
as Manong & Associates v City of Cape Town 2009 1 SA 644 (EqC) and Consolidated News Agencies 
(Pty) Ltd (in liquidation) v Mobile Telephone Networks (Pty) Ltd 2012 2 All SA 9 (SCA) and s 20(9) of 
the Companies Act regarding instances when the “corporate veil” be pierced. S 22 of the Companies 
Act also provides that a company must not carry on its business recklessly, with gross negligence, with 
intent to defraud any person or for any fraudulent purpose. This will also result in the personal liability 
of the directors of the company. 

460 Institute of Directors King Report I, Institute of Directors King Report II and Institute of Directors King 
Report III. 

461 See also s 4 of the Companies Act, Van der Linde 2009 TSAR 224-240 as well as Cassim et al 
Contemporary Company Law 3. 
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“enterprisingly in the expectation of a return greater than a risk-free investment”.462 Thus, 

it is important to take cognisance of the following points: business corporations “have an 

enduring impact on societies and economies”,463 and  

 

how corporations are governed – their ownership and control, the objectives they pursue, the 
rights they respect, the responsibilities they recognize, and how they distribute the value they 
create - has become a matter of the greatest significance, not simply for their directors and 
shareholders, but for the wider communities they serve.464 

 

It was pointed out in chapter two above that an important question in company law still 

today is, In whose interest the company should be managed.465 It was also mentioned that 

various contracts that make up the structure of the company as well the interests of 

shareholders and other stakeholders should in this context be considered by the board and 

management of corporations and that they should strike a balance between the interests 

of various stakeholders in their application of corporate governance principles.466 It is 

necessary for a corporation to determine which groups will be regarded as “stakeholders”.  

 

However the concept of “stakeholder” has many definitions.467 According to one 

commentator, stakeholders include “any group or individual who can affect or is affected 

by the achievement of the organization’s objectives”,468 another states that it “can 

encompass a wide range of interests: it refers to any individual or group on which the 

activities of the company have an impact”.469 Whatever the definition the importance of 

the notion cannot be over-emphasised.  

 

Therefore, corporate governance addresses the entire span of responsibilities to 

stakeholders of the company such as customers, employees, shareholders, suppliers, and 
                                         
462 Institute of Directors King Report III 10. 
463 Clarke and dela Rama 2008 http://www.ccg.uts.edu.au. 
464 Clarke and dela Rama 2008 http://www.ccg.uts.edu.au. 
465 My emphasis. See the discussion in chapters 1 and 2 above. 
466 Rossouw 2008 Afr J Bus Ethics 29. For a detailed discussion see chapter 2 above in this regard. 
467 See chapters 1 and 2 above for an analysis of the concept stakeholder. 
468 Freeman Strategic Management 46. 
469 Mallin Corporate Governance 49. 
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the community at large.470 Both internal as well as external stakeholders are important to 

organisations as multiple agreements are entered into between internal stakeholders, such 

as employees, managers and owners, and the corporation, as well as between the 

corporation and external stakeholders, such as customers, suppliers and competitors.471 

Additional stakeholders that are of importance include government and local communities 

who are responsible for setting legal and formal rules within which corporations operate.  

 

If corporate governance “is focused on the interests of shareholders only”,472 internal as 

well as external corporate governance is regarded as being shareholder orientated.473 As a 

result of the separation of ownership and control, the shareholder model increasingly is 

associated with agency theory, which holds that “managers are the agents of shareholders 

(or owners) and in their capacity as agents are obligated to act in the best financial 

interest of the shareholders of the corporation”.474  

 

It is submitted that this view is too narrow and is out-dated because shareholders are no 

longer the only primary stakeholders475 of a corporation and that the corporation takes the 

interests of all stakeholders into consideration, even those of constituents such as pressure 

groups or non-governmental organisations, “public interest bodies that espouse social 

goals relevant to the activities of the company”.476 In balancing these interests the key to 

understanding and execution lies in the distinction between corporate law and corporate 

finance law. Three different groups are formally recognised in terms of corporate law, 

namely, shareholders, directors and officers of a company, arising from which, rights and 

obligations are obtained, imposed and distributed among the different role-players.477 

When money is raised by the company for utilisation in its business operations, corporate 

finance law is relevant. The law of corporate finance is important, especially, in pre-
                                         
470 Hurst 2004 http://www.scu.edu. See also Clarkson 1995 Ac Man Rev 106. 
471 Freeman and Reed 1990 JBE 337. 
472 My emphasis. See the discussion in chapters 1 and 2 above 
473 Rossouw 2008 Afr J Bus Ethics 29. See the discussion in chapters 1 and 2 above 
474 Rossouw 2008 Afr J Bus Ethics 29. See the discussion in chapters 1 and 2 above 
475 My emphasis. 
476 See Du Plessis, Hargovan and Bagaric Principles 24. 
477 Aka NC Int'l Law Journal 237. 
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incorporation contracts, the incorporation and commencement of business of the company, 

financing of shares, share capital.478  

 

To make a profit, however, is not the only function of a corporation. Corporations should 

be active members of the society and community in which they operate and, thus, should 

act in a socially responsible manner towards society at large: in other words, corporate 

social responsibility. 

 

The notion of “corporate social responsibility” (CSR)479 has gained prominence in the last 

decade. It relates to the relationship between organisations and society: as a part of 

society and the community, corporations are required to be socially responsible and to be 

more accountable to all stakeholders.480 Socially responsible behaviour has been described 

as “action that goes beyond the legal or regulatory minimum standard with the end of 

some perceived social good rather than the maximisation of profits”.481 CSR is variously 

defined and no consensus can be reached on what exactly it entails: arguably, it also 

means something different in the context of developed and developing countries.482 A 

starting point in considering socially responsible behaviour is the distinction between 

“relational responsibility” and “social activism”.483 “Relational responsibility” deals with the 

promotion of or assistance to groups such as employees, customers, suppliers or the 

                                         
478 Aka NC Int'l Law Journal 238. 
479 Hodes is of the view that a company should be socially responsible when the directors of the company 

can manage the company in a way that the company “voluntarily expends its resources to do 
something not required by law and without immediate economic benefits” (Hodes 1983 SALJ 468). 
According to Hodes various theories relating to social responsibility exist: the functional, pragmatic and 
social theories. The functional theory holds that the function of business is to provide good and services 
to consumers, which they sell at a reasonable profit. Society will benefit if these tasks are performed 
well. The pragmatic theory holds that the bigger the company’s profits the bigger the dividends 
shareholders would receive. The community will ultimately benefit when the company improves its 
commercial services when they render goods and services and maintain high profits. According to the 
social theory companies need not concern themselves with social responsibility issues as it is the 
government’s responsibility (Hodes 1983 SALJ 486-492). 

480 Crowther and Jatana International Dimensions vi. 
481 Slaughter 1997 The Company Lawyer 321. 
482 Horrigan Corporate Social Responsibility 37. 
483 Parkinson, Corporate Power & Responsibility 267; Kayiket 2012 Ank Bar Rev 80. 



 

 84 

community who are affected by the business activities of the company.484 Important 

factors are the maintenance of the company’s image as well as the application of fairness 

when dealing with these groups of stakeholders. Social activism, on the other hand, deals 

with beneficiaries who fall outside the scope of the company.485 The company addresses 

social issues that exist independently from the way it conducts its business activities and 

social activism is an extension of corporate activity into non-commercial spheres: issues 

such as human rights and non-involvement in criminal activities.486  

 

Problems exist with the appropriate taxonomy for CSR, as is explained below: 

 

Given the diversity of terms deployed to cover the various ethical issues relating to business, 
it is impossible to find a meaning that will accommodate even the majority of actual uses of 
the term, ‘CSR’, let alone its increasingly popular surrogate ‘corporate responsibility’ … CSR is 
drenched in alternate notions of ‘meeting societal preconditions for business’, ‘building 
essential social infrastructure’, ‘giving back to host communities’, managing business drivers 
and risks’, ‘creating business value’, ‘holding business accountable’ and sharing collective 
responsibility’…  

Classic attempts to define CSR are packed with notions of voluntarism, social altruism and 
profit-sacrificing, as in its use ‘to denote the obligations and inclinations, if any, of 
corporations organized for profit, voluntarily to pursue social ends that conflict with the 
presumptive shareholder desire to maximize profit’. Yet, this risks [sic] making CSR marginal 
to core corporate concerns, and framing it in opposition to corporate profit-making and 
shareholder wealth-generation. Alternative formulations embrace the full gamut of CSR’s 
profit-enhancing and profit-sacrificing forms. For example, Professor Campbell views CSR as 
encompassing ‘those obligations (social or legal) which concern the major actual and possible 
social impact of the activities of the corporation in question, whether or not these activities 
are intended or do in fact promote profitability of the particular corporation’, in a way that 
distinguish between ‘corporate philanthropy’ (i.e. corporate humanitarianism that is not 
central to core business, ‘corporate business responsibility’ towards shareholders and free-
market competition, and ‘corporate social responsibility’ i.e. obligations arising from the 
consequences of business activity). 

This account of CSR includes the two limbs of ‘instrumental CSR’ (which is pursued for 
business profitability and ‘intrinsic CSR’ (which is pursued regardless of its connection to 
business profitability). Such definitional nuances are the gateway to important questions in 
delineating corporate responsibilities towards groups and communities beyond shareholders 
justifying corporate profitability by reference to its underlying socio-ethical utility, and 
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recognizing the limits of a conception of CSR solely in the norms and values of open market 
competition.487 

 

The connotations of what CSR entails vary from “business ethics or philanthropy or 

environmental policy”, to “corporate social performance and corporate citizenship” and to 

“social accounting or corporate accountability”.488 Two of the most frequently cited 

definitions are those of the European Commission and the World Business Council for 

Sustainable Development.489 The European Commission defines CSR as “[a] concept 

whereby companies integrate social and environmental concerns in their business 

operations and in their interaction with their stakeholders on a voluntary basis”;490 the 

World Business Council for Sustainable Development defines it as “the commitment to 

contribute to sustainable economic development working with employees, their families, 

the local community and society at large to improve their quality of life”.491  

 

In the South African context a definition of CSR is: 

 

Corporate responsibility is the responsibility of the company for the impacts of its decisions 
and activities on society and the environment, through transparent and ethical behaviour 
that: contributes to sustainable development, including health and the welfare of society; 
takes into account the legitimate interests and expectations of stakeholders; is in compliance 

                                         
487 Horrigan Corporate Social Responsibility 34-35. Welling holds a different view regarding CSR: “I’ve been 

told that the Corporate Social Responsibility movement began some 25 years ago. It appears to be 
based on some assumptions. First, it asserts that shareholders are ‘corporate owners’. Second, it 
describes the traditional view of a corporation as a ‘shareholder focused entity’. Having made those 
assumptions, CSR proponents then urge a change to a ‘stakeholder’ model. I don’t share those 
assumptions. Corporations either (i) are people in law, or (ii) have the legal rights and liberties of 
humans. People, and anyone with humans’ rights and liberties, can’t be owned. Nor is a corporation a 
‘shareholder focused entity’: it is just a legal person, focused on its own selfinterests. Having rejected 
those assumptions, I see no reason to adopt a ‘stakeholder’ model. …We digressed from our review of 
corporate social responsibility with onepoint left to consider. That point involved the possibility that, as 
a general legal proposition, a director owes a legal duty to consider the interests of‘stakeholders’. I said 
that must be incorrect” (Welling 2009 Corporate Governance eJournal 1-7). 

488 Young and Thyil 2013 J Bus Ethics 3. 
489 Villiers “Corporate Social Responsibility” 171. 
490 My emphasis. Communication from the Commission concerning Corporate Social Responsibility 2011 

http://eur-lex.europa.eu. 
491  My emphasis. The World Business Council for Sustainable Development 2002 http://www.wbcsd.org. 
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with applicable law and consistent with international norms of behaviour; and is integrated 
throughout the company and practiced in its relationships.492 

 

It is submitted that (large) corporations are crucial to sustainable development: they 

possess considerable financial and political power. The CSR dimension gives rise “to an 

expectation that they will also participate in sustainable development activities, since CSR 

and sustainable development are closely linked”:493 frequently, they are treated as 

interchangeable concepts. It has been pointed out that the definitional problems 

surrounding CSR are compounded by the emergence of new concepts, such as corporate 

sustainability and corporate citizenship, “which cover the same or similar territory”.494 

Other commentators regard CSR to be synonymous with sustainable business practices 

and responsible corporate governance.495 It is claimed corporate citizenship, stakeholder 

engagement and sustainability reporting “are imperative to ensure the long-term success 

and continuing existence of an organisation, but they also bring immediate benefits such 

as increased investor interest, a better corporate reputation and, possibly, an increased 

customer base”.496 In terms of King III, sustainability497 is “the primary moral and 

economic imperative of the 21st century” and is “one of the most important sources of both 

opportunities and risks for businesses”.498 It is argued that decision-makers should note a 

fundamental shift in the way companies and directors act and organise themselves as the 

current incremental changes towards sustainability are insufficient.499  

 

Zerk states that the term CSR refers to the notion  

 

                                         
492 Institute of Directors King Report III 118. 
493 Villiers “Corporate Social Responsibility” 171. See also Horrigan 2007 MqJBL 85-122 with regard to 

more detail on CSR trends and the regulation of corporate responsibility, governance and sustainability. 
494 Zerk Multinationals and Corporate Social Responsibility 32.  
495 Keith 2010 Bus Law Int'l 273. 
496 Marx and Van Dyk 2011 JEFS 84. 
497 See chapter 1 above for the definition of sustainability. 
498 Institute of Directors King Report III 11. 
499 Institute of Directors King Report III 11. 
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that each business enterprise, as a member of society, has a responsibility to operate 
ethically and in accordance with its legal obligations and to strive to minimise any adverse 
effects of its operations and activities on the environment, society and health.500 

 

Importantly, the “potential role of corporations through their CSR activities in sustainable 

development is significant for workers and trade unions because sustainable development 

is widely considered to include recognition of the need and relevance of labour”.501 Thus, 

CSR might be considered as “an open door for a more participatory role for workers and 

their representatives and for achieving better and stronger labour standards”.502 CSR 

amplifies workers’ voices in the workplace.  

 

The conception in corporate law of corporate responsibility and governance faces 21st 

century pressures: 

 

In conventional corporate theory, a strong connection exists between corporate responsibility 
and governance according to law (as distinct from corporate amenability to other societal 
norms), the sets of interests regulated by corporate law (as distinct from other laws), and the 
social benefits of private interests using capital for private purposes (as distinct from the 
social benefits served by pursuit of social goals). In other words, a common thread runs 
through the orthodox divide between public and private interests, corporate law and non-
corporate law, and corporate and social responsibility. Given its overall grounding in 
underlying strands of political legitimacy, social efficiency and governance workability, this 
thread points towards a (if not the) major contemporary normative objection to CSR, which is 
that pursuit of social goals is better justified by a mandate from the body politic through law 
than by a self-adopted and ‘open-minded internal social welfare instruction’ for boards and 
other corporate actors.503 

 

CSR and corporate governance are interrelated fields: a “growing convergence between 

corporate governance and corporate responsibility issues can be observed” 504 in that 

codes and the advocates of corporate governance now include corporate responsibility 

issues in the domain of the fiduciary responsibility of boards and directors and of good risk 

                                         
500 Zerk Multinationals and Corporate Social Responsibility 32. 
501 Villiers “Corporate Social Responsibility”171. 
502 Villiers “Corporate Social Responsibility”171. 
503 Horrigan Corporate Social Responsibility 10. 
504 Da Piedade and Thomas 2006 SA J of Hum Res Man 65. 
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management practices as well as recognition “to the fact that without proper governance 

and management accountability, corporate responsibility will not be able to be effectively 

institutionalised within organisations”.505  

 

In the context of corporate governance CSR has been defined as a “system of checks and 

balances, both internal and external to companies which ensures that companies discharge 

their accountability to all of their stakeholders and act in a socially responsible way in all 

areas of their business activity”.506 CSR is also regarded as “extended corporate 

governance”; “CSR extends the concept of fiduciary from a mono-stakeholder setting 

(where the sole stakeholder with fiduciary duties is the owner of a firm), to a multi-

stakeholder one in which the firm owes all its stakeholders fiduciary duties (the owners 

included) which cannot be achieved without corporate transparency and disclosure and is 

predicated on communication with and fair treatment of all stakeholder groups”.507  

 

Clearly CSR and corporate governance are mutually supportive and interrelated. Effective 

and responsible leadership is at the heart of good corporate governance: four basic values, 

responsibility, transparency, fairness and accountability, should be taken into account in 

decision-making and management.508 These values are important not only for how 

corporations conduct business but also in regard to how they treat their stakeholders, 

including employees. The ethics of governance place the following five moral duties on 

directors, namely,  

(i) conscience,509  

                                         
505 Da Piedade and Thomas 2006 SA J of Hum Res Man 65. 
506 Solomon Corporate Governance 7. 
507 Young and Thyil 2013 J Bus Ethics 3. 
508 See Institute of Directors King Report III 10 as well as South African Broadcasting Corporation Ltd v 

Mpofu 2009 4 All SA 169 (GSJ) par 64 where the court stressed that “good corporate governance is 
based on a clear code of ethical behaviour and personal integrity exercised by the board, where 
communications are shared openly”. Minister of Water Affairs and Forestry v Stilfontein Gold Mining Co 
Ltd 2006 5 SA 333 (W) para 16.7. 

509 Directors should avoid conflict of interests by acting with intellectual honesty in the best interest of the 
company and all its stakeholders in accordance with the inclusive shareholder value approach. They 
should also apply independence of mind to ensure that the best interest of the company and its 
stakeholders is served (Institute of Directors King Report III 21). 
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(ii) inclusivity of stakeholders,510  

(iii) competence,511  

(iv) commitment,512 and  

(v) courage.513 

 

The role of the corporation has changed from the conventional view that the corporation 

primarily operates to advance the interests of its shareholders to a view that the 

corporation should operate to benefit a wider range of constituents.514 The “triple bottom 

line”515 is important when a corporation conducts business and decisions are made: a 

corporation and its responsible leaders not only balance but also integrate in their 

strategies and operations sustainable economic, social and environmental aspects and 

interests.516 The drive towards achieving the goals of a triple bottom line approach is 

opposed to the view of Milton Friedman who once commented that “there is but one and 

only one social responsibility of business – to use its resources and engage in activities 

designed to increase its profits so long as it stays within the rules of the game”.517 What 

corporations do matters to their shareholders, society (including employees) and the world 

at large:518 companies are expected to conduct themselves as good corporate citizens and 

                                         
510 When achieving sustainability the inclusivity of stakeholders as well as their legitimate interests and 

expectations must be taken into account by directors for decision-making and strategy purposes 
(Institute of Directors King Report III 22). 

511 Knowledge and skills are required for the effective governance of the company, which should be 
continuously, developed (Institute of Directors King Report III 22). 

512 Diligence should be at the order of the day when performing directors’ duties and sufficient time should 
be devoted to company affairs. Ensuring company performance and compliance is a primary concern 
(Institute of Directors King Report III 22). 

513 Directors should have the courage to take the risks associated with directing and controlling a 
successful sustainable enterprise. In addition, directors should have the courage to act with integrity in 
all board decisions and activities (Institute of Directors King Report III 22). 

514 Olson 2010 Acta Juridica 221-222. 
515 The “triple bottom line” phrase was coined by John-Elton who is a pioneer in the corporate 

responsibility movement (Olson 2010 Acta Juridica 222). See also chapter 1 above regarding the triple 
bottom line. 

516 Institute of Directors King Report III 10-11. 
517 See Friedman The New York Times Magazine as quoted in Olson 2010 Acta Juridica 222. 
518 Horrigan Corporate Social Responsibility 4. 
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it is expected that companies will adopt “the inclusive approach to corporate governance 

and that it will enlighten shareholders”.519  

 

CSR and corporate citizenship, in certain aspects, are two distinct terms in King III; 

specifically, the chapters dealing with stakeholder protection and corporate citizenship, yet 

“these concepts and the inclusive and triple-bottom line approaches can be used 

interchangeably”.520 A strong nexus exists between CSR, corporate governance and 

sustainable business development; responsible business practices are integral parts of 

corporate governance practices and the integration of governance, environmental and 

social governance issues into investment decisions are critical to “valuing long-term 

investments”.521 

 

Thus, corporate activity should be guided and encouraged in a manner that requires 

corporate decisions to be based on ethical principles.522 In this context the law could 

promote CSR:523  

 

by pushing companies towards institutions of continuous internal inquiry and debate about 
how well their responsibility inducing processes and outcomes inculcate an “ethic of 

                                         
519 Institute of Directors King Report II 452. 
520 Esser 2009 SA Merc LJ 319. 
521 Horrigan Corporate Social Responsibility 13. 
522 Keith 2010 Bus Law Int'l 273. The meaning attributed to corporate citizenship in King III is as follows: 

“Responsible corporate citizenship implies an ethical relationship between the company and the society 
in which it operates. As responsible corporate citizens of the societies in which they do business, 
companies have, apart from rights, also legal and moral obligations in respect of their economic, social 
and natural environments. As a responsible corporate citizen, the company should protect, enhance 
and invest in the wellbeing of the economy, society and the natural environment” (Institute of Directors 
King Report III 117). 

523 The law and CSR interact in various ways: “(i) the corporate and non-corporate laws of many countries 
reflect at least some CSR concerns; (ii) law controls what business can and cannot do; (iii) law provides 
mechanisms to incorporate CSR standards (e.g. contractual adoption of codes); (iv) law provides the 
frame for CSR ‘boundary’ disputes about accountability for corporate irresponsibility (e.g. multinational 
corporate group liability for corporate harm); (v) ‘soft law’ standards influence the evolution of CSR 
(and vice versa); (vi) law informs whole-of-organization CSR approaches (e.g. corporate inculcation of 
internationally recognized human rights standards); (vii) international and regional agreements on 
trade, investment and the environment influence CSR actors towards CSR public policy goals; and (viii) 
even technically non-binding CSR standards can have a normative effect on corporate activity and 
influence the development of legal doctrines affecting corporations too” (Horrigan Corporate Social 
Responsibility 28). 



 

 91 

responsibility’ and a ‘corporate conscience’, within a legal framework that is sensitized by 
CSR-friendly public policies and interests, as well as providing organs of government with the 
stimulus and material to become vehicles of public dialogue and action orientated around 
shaping laws and policies to reflect both of these institutional goals.524  

 

An underlying philosophy in King III is that companies can be regarded as good corporate 

citizens in that they subscribe to sustainability considerations that are rooted in the 

Constitution. It entails that they should adhere to the basic social contract which, as fellow 

South Africans, they have entered into, as well as fulfil their responsibilities in order to 

promote the realisation of human rights.525 A social contract carries an implication of 

altruistic behaviour, which in essence is “the converse of selfishness”.526  

 

The Companies Act, in its purpose provision, inter alia, has a commitment to promoting 

compliance with the Bill of Rights in the application of company law, as well as to the 

development of the South African economy by “encouraging transparency and high 

standards of corporate governance”.527 These principles are furthered by the 

acknowledgement of the significant role of enterprises within the social and economic life 

of the nation,528 as well as the aim to balance the “rights and obligations of shareholders 

and directors”529 within companies and to encourage the efficient and responsible 

management of companies.530  

 

Companies obtain various benefits from society, such as the recognition of a separate legal 

personality as well as the regulatory framework within which it operates.531 In return 

                                         
524 Horrigan Corporate Social Responsibility 27.  
525 Institute of Directors King Report III 11. 
526 Crowther and Jatana International Dimensions viii.  
527 S 7 (a)-(b)(iii) of the Companies Act. 
528 S 7(b)(iii) of the Companies Act. 
529 S 7(i) of the Companies Act. 
530 S 7(j) of the Companies Act. Katzew 2011 SALJ 691 points out the following with reference to aspects 

covered in s 7 of the Companies Act and the effect thereof: “impact on the very core of the established 
understanding of a company as a vehicle to maximise shareholder profits. They express goals that are 
a departure from the traditional philosophical basis of South African company law, which has been 
concerned with much narrower interests, such as the advancement of shareholders interests”. 

531 Katzew 2011 SALJ 695. See also chapter 1 and 2 above. 
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companies have obligations, such as to comply with human rights imperatives: the “social 

contract” requires, in exchange for these benefits, that the company has corresponding 

obligations towards society.532 The first of these obligations is “to do no harm”, yet it may 

also be required to take positive steps to improve the society in which it operates by 

achieving social benefits.533 Companies do not operate in isolation, they are regarded as 

being members of a society and this view reinforces “the notion of a mutually beneficial 

relationship between the company and its community … alluded to in s 7 of the Companies 

Act”.534 Violations of the company’s obligations include human rights abuses, such as 

abusive labour practices, environmental damage or violations of the fundamental rights to 

equality, dignity and freedom and constitute an infringement of the negative duty not to 

cause harm.535 The connection between business and human rights (in the context of the 

economic downturn, but not limited to it, as emphasised and recognised by the UNSRSG536 

in the 2009 report) can be summarised as follows: 

 

It is often mused that in every crisis there are opportunities. In operationalising the ‘protect, 
respect and remedy’ framework, … to identify such opportunities in the business and human 
rights domain and demonstrate how they can be grasped and acted upon … In the face of 
what may say be the worst worldwide economic downturn in a century, however, some may 
be inclined to ask: with so many unprecedented challenges, is this the appropriate time to be 
addressing business and human rights? This report answers with a resounding ‘yes’. It does 
so based on three grounds. 

First, human rights are most at risk in times of crisis, and economic crises pose a particular 
risk to economic and social rights … Second, … the same types of governance gaps and 
failures that produces the current economic crisis also constitute … the permissive 
environment for corporate wrongdoing in relation to human rights … Third, the ‘protect, 
respect and remedy’ framework identifies specific ways to achieve these objectives.537 

 

In order to conduct themselves as corporate citizens companies should prescribe to the 

following key principles: integrated and sustainable decision-making, stakeholder 

                                         
532 Katzew 2011 SALJ 695. 
533 Katzew 2011 SALJ 695. 
534 Katzew 2011 SALJ 696. 
535 Katzew 2011 SALJ 696. 
536 United Nations Special Representative to the Secretary General. 
537 Horrigan Corporate Social Responsibility 14 where he quotes from the UNSRSG’s 2009 report to the UN 

Human Rights Council. 
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engagement, transparency, consistent business practices, accountability, community 

interest as well as precautionary measures.538 Thus, it can be expected that “a more 

holistic and systematic approach to corporate responsibility and its governance and 

regulation, signalled by heightened discussions amongst political, business and community 

leaders about responsible market and lending behaviour, fair business regulation, 

enhanced business ethics, and other features of truly sustainable businesses and 

economics” will be applied.539 

 

The inward-looking and outward-looking dimensions of sustainable corporate success “are 

inextricably connected to sustainable societal well-being”.540 Therefore, companies should 

report on the triple bottom line and highlight issues such as social, environmental and 

economic issues.541 A responsible business, for example, doing business in an emerging 

economy, such as South Africa, could add value by “building human capital by investing in 

education and transferring skills, encouraging good governance, assisting social cohesion, 

strengthening economies, protecting the environment, and addressing health related 

matters, in particular HIV/AIDS”.542 They could demonstrate that the society in which they 

operate matters to them and be good corporate citizens.  

 

Thus, it is important that integrated reporting addresses not only financial but also 

sustainability issues:543 stakeholders are better able to assess the economic value of a 

company. Companies should report information that enables stakeholders to know how the 

company has “impacted positively and negatively on the economic life of the community in 

                                         
538 Keith 2010 Bus Law Int'l 274. 
539 Horrigan Corporate Social Responsibility 14. 
540 Horrigan Corporate Social Responsibility 14. 
541 It appears that major companies worldwide are making the transition from environmental reporting to 

“more expansive sustainability reporting” under a combination of regulatory initiatives. This includes 
trends such as such socially responsible investing (SRI) and environmental, social and governance 
(ESG) considerations in investment decision-making (Horrigan Corporate Social Responsibility 17). 
Corporate responsibility and sustainability reporting “is increasingly integrating financial and non-
financial information as well as performance indicators that all link ESG, SRI and CSR concerns to 
company specific business drivers and risks” (Horrigan Corporate Social Responsibility 18). 

542 Da Piedade and Thomas 2006 SA J of Hum Res Man 66. 
543 See Institute of Directors King Report II 453 as well as Institute of Directors King Report III 13. 



 

 94 

which it operated during the year under review” as well as how the company plans to 

approach the coming year “to enhance the positive aspects and eradicate or meliorate the 

negative aspects that impacted on the economic life of the community in which it 

operated”.544 Integrated reporting satisfies the need of stakeholders for “forward-looking 

information” that, in return, increases the trust and confidence of stakeholders and the 

legitimacy of the company’s operations.545  

 

The focus of the Companies Act is disclosure of the financial aspect, however, compliance 

with the Companies Act, as well as King III, “will result in South African companies being 

in the forefront with regard to holistic corporate reporting”.546 The duties of directors in the 

context of company law and the promotion of corporate governance with specific reference 

to the importance of a stakeholder inclusive approach will be addressed below. 

 

3.2.2 Duties of directors 

3.2.2.1 General 

 

The duties of directors has been a contentious issue in company law jurisprudence.547 

These duties play a role in ensuring the promotion of corporate governance principles.548  

 

In this context and the light of the discussion of the debate in company law around what 

constitutes “the best interests of the company”549 must be re-evaluated.  

 

                                         
544 See Institute of Directors King Report II 453 as well as Institute of Directors King Report III 13. 
545 Institute of Directors King Report III 13. 
546 Institute of Directors King Report II 453. 
547 See Naudé Die regsposisie van die maatskappydirekteur regarding the duties of directors and the 

concept company. 
548 Mongalo Corporate Law 158. 
549 Davis and Le Roux 2012 Acta Juridica 309. 
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A critical issue that follows from it is: Should the directors, particularly of a public 

company, be required to run the company exclusively for the benefit of shareholders or 

should they be managed to take into account the interest of other stakeholders, such as 

employees, creditors, customers, suppliers, the environment and the local community in 

which the corporation is located?550  

 

The 1973-Companies Act551 did not contain clear rules regarding the duties and liabilities of 

directors and corporate governance.552 The regulation of these aspects was left to King 

II553 and the common law.554  

 

  

                                         
550 Davis and Le Roux 2012 Acta Juridica 309-310. 
551 Companies Act 61 of 1973. 
552 The Companies Act 61 of 1973 was repealed by the 2008-act The 1973-act, however, did not deal with 

matters of corporate governance. These matters were dealt with exclusively as voluntary codes by King 
I, and its successor King II. 

553  Davis et al Companies (2009) 101. 
554 Davis et al Companies (2011) 110. Sealy points the following out regarding the duties of directors: 

“Although the separate personality of the company was acknowdleged long before it gave immortality 
to Mr. Salomon in 1897, there is abundant evidence that ‘the company’ was regarded as the associated 
members rather than the legal entity: the company was ‘they’ and  not ‘it’. We have, of course, left this 
way of thinking behind us long ago. It would be hard, anyway, to conceive of the one-person company, 
the wholly- owned subsidiary or many other typical modern incorporations as ‘they’, or indeed as an 
association of any kind. Much of the law handed down to us reflects this Victorian perception of the 
company, in particular (for present purposes), the idea of the director as trustee or agent for his (or 
her) constituents, the company in the sense of the collective corporate membership. It is they who 
have chosen him, warts and all; they who can remove him; they who can ratify his acts in excess of 
authority and forgive his sins; even, for many decades, they who could dictate to him and his co-
directors how to run the business.' His duties of care and skill can properly be assessed by subjective 
criteria, since he has been elected for whatever qualities he has. And in fixing his duties to the 
company it is right to take account of the particular terms of the members' social contract (i.e. the 
memorandum, including the objects clause, and the articles of associaton), since all concerned are 
party to it. The language of trust, as Lord Lindley and his predecessors would have understood and 
used it, was apt to meet the claims of the day against delinquent directors. One could abuse (or 
breach) a ‘trust’ without being formally constituted a trustee of particular property; there could be a 
‘fraud’ on a discretionary power without any imputation of dishonesty; the use of powers for an 
improper purpose was not a "bona fide" exercise of those powers, irrespective of any question of 
motive; and one could be held accountable in equity for one's wrongdoing without bringing into play all 
the ramifications of the constructive trust as it is generally understood nowadays. If the law on 
directors' duties is to be re-stated so as to make the best sense to us latterday twentieth-century 
lawyers, it might well be best to avoid old terms like these which contain the seeds of much 
misconception” (Sealy 1987 Monash U Law Rw 165-166). 
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The common-law fiduciary duties of directors require them to exercise their powers bona 

fide and for the benefit of the company.555  

In addition, they have the duty to display reasonable care and skill in carrying out their 

functions:556  

(i) they should act in the best interests of the company,557  

  

                                         
555 Delport points out that the Companies Act “does not exclude the common law, and to the extent that it 

is not in conflict with a statutory provision, it still applies. When determining a matter brought before it 
in terms of the Act, or making an order contemplated in the Act, a court must develop the common law 
as necessary to improve the realisation and enjoyment of rights established by this Act. A basic 
exposition of the common law duties of directors will therefore be necessary to determine the 
interaction between the common law and the duties in terms of the Act, and especially to determine 
the content of the duties. The statutory duties are not an exclusive or even a proper codification of the 
common law duties” (Delport New Companies Act 90). 

556 Benade et al Entrepreneurial Law 130. 
557 Benade et al Entrepreneurial Law 130; see also the English case of Parke v Daily News Ltd 1962 Ch 

929. This case is a good illustration of this point because the company wanted to pay the balance of 
the purchase price to employees as remuneration for redundancy after the board decided to sell the 
newspaper. The court found that the payments were ultra vires because they were not to the benefit of 
the company as a whole. Regarding the interests of the company Deloport points the following out: 
“The question will then be who the company is, as there is a multiplicity of ‘stakeholders’ inside the 
company, (for example, the shareholder/s) as well as ‘outside’ the company (such as the creditors, 
employees, the state and the community). The basic principle is that the company must be used for 
profit maximisation in favour of the shareholders, and the shareholders as body will therefore be the 
‘company’ in this sense”: “This viewpoint has been questioned by two opposing alternatives; the one 
being that the directors can, under certain circumstances, ignore the interests of the shareholders in 
favour of the interests one of the other stakeholders (‘pluralist approach’) and the other that the 
interests of another stakeholder can also be taken into account if it promotes the interests of the 
shareholders (‘enlightened shareholders approach’).This debate is far from over, but the latter 
approach is the more acceptable” (Delport New Companies Act 90). 
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(ii) avoid conflicts,558 

(iii) do not take corporate opportunities or secret profits,559  

(iv) do not fetter their votes, and  

(v) use their powers for the purpose conferred and not for a collateral purpose.560  

 

The duty of care and skill underwent a total revamp in the 2008 Companies Act and the 

level of the duty is much more complicated and totally different from what it is/was 

under the common law. The duty of care, skill and diligence entails that “directors must 

manage the business of the company as a reasonably prudent person would manage his 

own affairs”.561  

 

Delport points out that the director “must also exercise care and skill in the execution of 

his functions or powers within the company. In contrast to fiduciary duties, liability will 

                                         
558 In Cyberscene Ltd v i-Kiosk Internet and Information (Pty) Ltd 2000 3 SA 806 (C) the court emphasised 

the fact that a fiduciary duty exists between a company and its directors. The court also stated that 
even non-executive directors have this fiduciary relationship towards the company. The court confirmed 
that the fiduciary duty of directors can be remedied by means of an interdict. This duty has a more far-
reaching effect on senior employees and directors than on junior employees because the latter group’s 
duty only extends to confidential confirmation and trade secrets. The fiduciary duty is therefore owed 
by senior management and this common-law duty extends even after a director’s appointment has 
come to an end (820f-i). In Howard v Herrigel 1991 2 SA 660 (A) 678 the court held as follows: “In my 
opinion it is unhelpful and even misleading to classify company directors as ‘executive’ or ‘non 
executive’ for purposes of ascertaining their duties to the company or when any specific or affirmative 
action is required of them. No such distinction is to be found in statute. At common law, once a person 
accepts an appointment as director, he becomes fiduciary in relation to the company and is obliged to 
display the utmost good faith towards the company and in his dealings on its behalf. That is the 
general rule and its application to any particular incumbent of the office of director must necessarily 
depend on the facts and circumstances of each case ... However, it is not helpful to say of a particular 
director that, because he was not an ‘executive director’, his duties were less onerous than they would 
have been if he were an executive director. Whether the inquiry be one in relation to negligence, 
reckless conduct or fraud, the legal rules are the same for all directors”. See also Symington v Pretoria-
Oos Privaat Hospitaal Bedryfs (Pty) Ltd 2005 4 All SA 403 (SCA) 411, Atlas Organic Fertilizers (Pty) Ltd 
v Pikkewyn Ghwano (Pty) Ltd 1981 2 SA 173 (T) 198d-h; Sibex Construction (SA) (Pty) Ltd v 
Injectaseal CC 1988 2 SA 54; Daewoo Heavy Industries (SA) Ltd v Banks 2004 2 All SA 530 (C) 533c-e; 
and Da Silva v CH Chemicals (Pty) Ltd 2008 6 SA 620 (SCA) 628f-g in this regard.   

559 Delport New Companies Act 91. 
560 Institute of Directors King Report III 12. 
561 Institute of Directors King Report III 11; Benade et al Entrepreneurial Law 131. 
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be on the basis of delict; therefore all the elements of a delict must be proved.”562 

 

The Companies Act contains provisions dealing with directors’ general duties that are 

comparable to the common-law duties of directors:563 the Companies Act’s provisions 

pertaining to the duties of directors are a semi- or quasi-codification of their common-law 

duties.564 Katz is of the view that this codification “does not in reality alter the common-law 

position ... [i]t is merely descriptive of the common law”.565   

 

  

                                         
562 Delport points out that the Companies Act “does not exclude the common law, and to the extent that it 

is not in conflict with a statutory provision, it still applies. When determining a matter brought before it 
in terms of the Act, or making an order contemplated in the Act, a court must develop the common law 
as necessary to improve the realisation and enjoyment of rights established by this Act. A basic 
exposition of the common law duties of directors will therefore be necessary to determine the 
interaction between the common law and the duties in terms of the Act, and especially to determine 
the content of the duties. The statutory duties are not an exclusive or even a proper codification of the 
common law duties” (Delport New Companies Act 90). 

563 Esser and Du Plessis 2007 SA Merc LJ 347. 
564 McClennan 2009 TSAR 184. 
565  Katz 2010 Acta Juridica 261. 
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King III specifically provides for the “apply or explain” principle that must be applied by 

directors when acting on behalf of the company.566 King III indicates how the duties must 

be complied with, not what the duties are. In an “apply or explain” regime the following 

issues should be addressed: 

 

… the board of directors, in its collective decision-making, could conclude that to follow a 
recommendation would not, in the particular circumstances, be in the best interests of the 
company. The board could decide to apply the recommendation differently or apply another 
practice and still achieve the objective of the overarching corporate governance principles of 
fairness, accountability, responsibility and transparency. Explaining how the principles and 
recommendations were applied, or if not applied, the reasons, results in compliance. In 
reality, the ultimate compliance officer is not the company’s compliance officer or a 
bureaucrat ensuring compliance with statutory provisions, but the stakeholders.567  

 

Hindsight is a perfect judge whether a board’s determination in applying practice was 

justified as in the best interests of the company.  

                                         
566 Sealy points out that “In the traditional model of the company as an object of directors' duties, it is 

perceived entirely in terms of the members, present and future propose to refer to this concept of the 
company as ‘the corporate membership’. This simple model is inadequate when ‘wider’ interests have 
to be reckoned in. If directors are to be required to have a concern for (say) employees and creditors, 
it is no longer appropriate to regard the membership alone as the constituent body so as (for example) 
to entrust it with an unfettered power to ratify and condone directors' irregular acts; and surely an 
objective yard- stick ought to be used to measure directors' standards of care and skill, since these new 
beneficiaries of that care and skill have had no say in choosing them. Moreover, while it may be both 
reasonable and proper to bring the members' associative contract into the picture when the law is 
treating the membership as the body corporate, it is not obvious that we should do so when wider 
interests are affected - indeed, with the abolition of the doctrine of constructive notice of the 
memorandum and articles, there is no reason to suppose that non-members can have any knowledge 
of these documents. … All these considerations suggest that for the future it may be necessary for the 
law to conceptualise ‘the company’ not as the corporate membership but as the corporate enterprise, 
as an aid to the formulation of new rules of directors' duties in cases where interests other than purely 
membership-interests are affected. A workable ‘proper purposes’ rule could not any longer resolve 
disputes by reference simply to the interests of the shareholders. Such an approach would, indeed, 
more accurately reflect the modern directors' own attitudes: of course they are conscious that their 
company has share- holders, but they are just as keenly aware that it has customers, a workforce, 
goodwill, a product, a brand-name and logo, possibly even a company flag and anthem. If disaster is 
threatening, their conscience stirs for the suppliers and other creditors who may be drawn in by the 
company's collapse. In fact, despite the time-honoured formulations to the contrary, there are clear 
instances of this thinking already in a good number of the decided cases - cases where the interests of 
a section of even the whole of the membership have been sacrificed for what was considered the good 
of the enterprise as a going concern. To rationalise this as a decision in the ‘long-term’ interests of the 
membership or by invoking the spectre of the ‘individual hypothetical member’ is surely a far more 
artificial exercise” (Sealy 1987 Monash U Law Rw 173). 

567 Institute of Directors King Report III 7. 
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A hybrid system exists in which corporate governance principles of fairness, accountability, 

responsibility and transparency principles override a specific recommended practice, 

subject to the fact that some principles and recommended practices have been legislated. 

Thus, there must be compliance with the letter of the law, which leaves no room for 

interpretation.568 The “apply and explain” principle can be seen as a refinement of the 

“comply and explain” principle that applied in King II.569 However, it is unclear what should 

be explained and complied with. Also, it is, unclear whether King II merely suggested or 

created an expectation.570  

 

The King III committee found “apply” to be more appropriate than “comply” for the 

following reasons:571 

 

The ‘comply or explain’ approach could denote a mindless response to the King Code and its 
recommendations whereas the ‘apply or explain’ regime shows an appreciation for the fact 
that it is often not a case of whether to comply or not, but rather to consider how the 
principles and recommendations can be applied.572 

 

The standards of directors’ conduct are covered by section 76 of the Companies Act. 

Section 76(3) provides: 

 

[A] director of a company, when acting in that capacity, must exercise the powers and 
perform the functions of director -  

(a) in good faith and for a proper purpose; 
(b) in the best interests of the company; and 

                                         
568 Institute of Directors King Report III 8. 
569 See Esser and Delport 2011 THRHR 450. 
570 Esser Recognition of Various Stakeholder Interests 295. 
571 See Esser and Delport 2011 THRHR 450. Institute of Directors King Report II 454 notes that in 

formulating the code of governance for the United Nations, the words “‘comply or explain’ led to some 
observers at the United Nations believing that the word ‘comply’ connoted regulation and consequently 
that the Code was based on the principle ‘adopt or explain’. The Netherlands has gone even further and 
its Code is based on ‘apply or explain’. It has been commented in the United Kingdom that perhaps 
they ‘missed a trick’ in continuing with ‘comply or explain’. King III had adopted ‘apply or explain’”. 

572 Institute of Directors King Report III 7. 
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(c) with the degree of care, skill and diligence that may reasonably be expected of a 
person;  

(i) carrying out the same functions in relation to the company as those carried out by that 
director; and 

(ii) having the general knowledge, skill and experience of that director. 
 

In dealing with the duty of care, skill and diligence in terms of section 76(3) of the 

Companies Act, the guidelines in King III are useful in order to determine whether a 

director acted with the necessary care and skill.573 The guidelines regarding the duty of 

care, skill and diligence explain: 

 
As far as the body of legislation that applies to a company is concerned, corporate 
governance mainly involves the establishment of structures and processes, with appropriate 
checks and balances that enable directors to discharge their legal responsibilities, and 
oversee compliance with legislation. In addition to compliance with legislation, the criteria of 
good governance, governance codes and guidelines will be relevant to determine what is 
regarded as an appropriate standard of conduct for directors. The more established certain 
governance practices become, the more likely a court would regard conduct that conforms 
with these practices as meeting the required standard of care. Corporate governance 
practices, codes and guidelines lift the bar of what are regarded as appropriate standards of 
conduct. Consequently, any failure to meet a recognised standard of governance, albeit not 
legislated, may render a board or individual director liable at law.574 

 

Fisheries Development Corporation of SA Ltd v Jorgensen is an illustration of this duty: the 

court stated:575 

• A considerable degree of the nature of the company’s business and of any particular 

obligations assumed by or assigned to a director must be taken into account when 

dealing with a director’s duty of care and skill. A distinction must also be drawn 

between the so-called full-time or executive director, and the non-executive director. 

An executive director participates in the day-to-day management of the company’s 

affairs or of a portion thereof whereas a non-executive director has not undertaken 

any special obligation and is not bound to give constant consideration to the affairs of 

the company. The latter’s duties are of an irregular nature in that he can be required 

                                         
573 See also Esser and Delport 2011 THRHR 450. 
574 Institute of Directors King Report III 8. 
575 Fisheries Development Corporation of SA Ltd v Jorgensen 1980 4 SA 156 (W) 165g-166e. 
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to attend periodic board meetings, and any other meetings which may require his 

attention. He is not, however, bound to attend all such meetings, though he ought to 

whenever he is reasonably able to do so. He can also call for further meetings if he 

believes that they are reasonably necessary.576 

 

• The duties and qualifications of a director are not listed as being equal to those of an 

auditor or accountant nor is he required to have special business acumen or 

expertise, or ability or intelligence, or experience in the business of the company. He 

is nevertheless expected to exercise the care, which can reasonably be expected of a 

person with his knowledge and experience. He is not liable for mere errors of 

judgment. 

 

• A director can delegate any duty that may properly be left to some other official. 

When doing so a director is, in the absence of grounds for suspicion, justified in 

trusting that official to perform such duties honestly. He is entitled to rely upon and 

accept the judgment, information and advice of the management, unless he has 

proper reasons for querying it. He is also not bound to examine entries in the 

company’s books, however; he should not accept information and advice blindly. 

When he accepts information and advice, he is entitled to rely on it, but he should 

give due consideration and exercise his own judgment in the light thereof. 

 

The standard of care as set out by section 76 is “precisely descriptive of the common law-

position”,577 which is reinforced in the Act in relation to the determination of liability in the 

event of a breach of a director’s duties. If a director is in breach of his duty of care, skill 

                                         
576 King III makes provision for the composition of the board of directors and clearly provides that it must 

be independent. King III provides “the board should ensure an appropriate balance of power and 
authority on the board” and the majority of the board should be non-executive directors (Institute of 
Directors King Report III 38 par 62-64). It draws a distinction between executive and non-executive 
directors An executive director is involved in the day-to-day management of the company or is in the 
full-time salaried employment of the company whereas non-executive directors are not involved in the 
management of the company (Annex 2.2 and 2.3 of Institute of Directors King Report III 53). This 
distinction, however, is not made in the Companies Act. 

577 Katz 2010 Acta Juridica 261. 
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and diligence he is liable to the company in delict578 for damages and, in addition, if a 

contract exists between the director and his company, he is also guilty of breach of 

contract.579 The duty of care, skill and diligence in section 76(3) can be regarded as the 

“statutory equivalent of the common law duty of care and skill, but goes beyond the 

common law, not only in respect of the content of the duties, but also as to the level of 

compliance”.580 The common law duties “were determined with a subjective/objective test, 

but the minimum was always the lower of the two”.581  

 

The standard of care is a “mixed objective and subjective test”: it is objective in the sense 

that it considers as a minimum standard what a reasonably prudent person would have 

done in the same circumstances faced by a director and is subjective in that the skills, 

knowledge or experience of that particular director should be taken into account.582 It has 

been argued that there is not a clear line between the fiduciary duty and the duty of care 

and skill and that an overlap exists. If such overlapping indeed exists it is known as the 

“business judgment rule”.583  The objective-subjective test can be found in sections 

76(3)(c)(i) and (ii) of the Companies Act.584 Subsection (c)(i) contains the objective test 

and (c)(ii) the subjective. The objective-subjective test is compatible with the so-called 

“business judgment rule”.585 The subjective standards of “the general knowledge, skill and 

experience of that director” may overshadow the objective standards and might confuse 

the courts in the interpretation of the director’s duties:586 the solution, is that the objective 

test is a base-line standard before the subjective elements are considered.587 The statutory 

“business judgment rule” can be found in section 76(4) of the Companies Act.  

 

                                         
578 Katz 2010 Acta Juridica 261. 
579  Cilliers and Benade Corporate Law 148. 
580 See also Esser and Delport 2011 THRHR 450. 
581 See also Esser and Delport 2011 THRHR 450. 
582 McClennan 2009 TSAR 186; Cassim et al Contemporary Company Law 559. 
583 See Mongalo Corporate Law 170 as well as Havenga 2000 SA Merc LJ 25. 
584 McClennan 2009 TSAR 186; as well as Meskin et al Henochsberg 462. 
585 See also Delport New Companies Act 59 in this regard. 
586 Bekink 2008 SA Merc LJ 111. 
587 Bekink 2008 SA Merc LJ 111. 
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As is illustrated by Fisheries Development Corporation of SA Ltd v Jorgensen588 directors 

cannot be held liable for mere errors in judgment. Directors’ should act in the best interest 

of the company and with the required care and skill: they must take reasonably diligent 

steps to be informed about the matter at hand and although they are allowed to take risks 

they cannot do so in a reckless fashion. The directors of a company should promote the 

interests and success of the company in the collective best interest of stakeholders: 

employees, customers and suppliers, as the circumstances require. It should be noted that 

the common-law “enlightened shareholder value” approach has not been changed by the 

Companies Act and that the statutory “business judgment rule” caters for the interests of 

the company. The company, as an entity, does not consist of stakeholders: however, 

cognisance is required of the so-called “stakeholder-inclusive approach” in King III, which 

recognises the various stakeholders of a company as important role players in the 

promotion of corporate governance principles.589 In this light it is submitted that the 

existence of a “new concept of a company” must be acknowledged. This new concept of a 

company has been expressed in the following terms: 

 

There was a time when business success in the interests of shareholders was thought to be 
in conflict with society’s aspirations for people who work in the company or in supply chain 
companies, for the long-term well-being of the community and for the protection of the 
environment. The law is now based on a new approach. Pursuing the interests of 
shareholders and embracing wider responsibilities are complementary purposes, not 
contradictory ones.590 

 

Section 77(2)(a) of the Companies Act provides that a director of a company may be held 

liable in accordance with the common law principles of a breach of a fiduciary duty. This 

liability is for any loss, damages or costs sustained by the company as a consequence of 

any breach by the director of a duty by him (i) to disclose a personal financial interest;591 

                                         
588 Fisheries Development Corporation of SA Ltd v Jorgensen 1980 4 SA 156 (W). 
589 See chapter 2 above for a detailed discussion of this issue. 
590 My emphasis. Margaret Hodge, Minister of State for Industry and Regions (UK Department of Trade 

and Industry, 2007 2), as quoted in Brammer, Jackson and Matten 2012 Socio-Economic Review 12. 
591 S 75 of the Companies Act. 
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(ii) to avoid a conflict of interest;592 and (iii) to act in good and for proper purpose, or in 

the best interests of the company.593 According to Delport594 the liability of the director “for 

any benefit irrespective of the damage to the company” is apparently not covered by 

section 77(2)(a) of the Companies Act and it is “not clear whether the common law will 

apply in this regard”.595 Section 77(2)(b) further provides that liability of a director can 

take place in accordance with the common-law principles relating to delict for any loss, 

damages or costs sustained by the company as a consequence of any breach by the 

director of (i) a duty to act with the required degree of care, skill and diligence;596 (ii) any 

provision of the Act not otherwise mentioned in that section; or (iii) any provision of the 

company’s Memorandum of Incorporation.597  

 

Section 218(2) is important in that it provides that any person who contravenes any 

provision of the Act is liable to any other person for any loss or damage suffered by that 

person as a result of that contravention. Although the statutory fiduciary duties apply 

between the directors and the company and not, for example, with regard to employees, 

employees can hold directors liable for breach of their duties provided that they have 

suffered losses as a result of such a breach. Section 218(2) imposes strict liability598 and is 

available to employees and their trade unions, by contrast, section 20(6) of the Companies 

Act, is available only to shareholders.599 If a director, fails to maintain his/her unfettered 

discretion the common law applies since the Companies Act does not contain a provision to 

this effect - section 218(2) is not applicable. The cause of action in this instance will be sui 

generis based on breach of trust in terms of common law: employees can hold the 

directors accountable if they act in breach of their duties. 

                                         
592 S 76(2) of the Companies Act. 
593 S 76(3)(a)-(b). This provision will be applicable except where the business judgment rule in terms of s 

76(4)(a) is applicable. 
594 Delport New Companies Act 63. 
595 See Regal (Hastings) Ltd v Gulliver 1967 2 AC 134 (HL); and Symington v Pretoria-Oos Privaat 

Hospitaal Bedryfs (Pty) Ltd 2005 4 All SA 403 SCA. 
596 See 76(3)(c) of the Companies Act. 
597 This provision will be applicable except where the “business judgment” rule in terms of s 76(4)(a) is 

applicable. 
598 Cassim et al Contemporary Company Law 832 
599 Wiese 2013 ILJ 2477. 
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3.2.2.2 Achieving a balancing act? 

 

The stakeholder debate (as illustrated above)600 as well as the debate over CSR and 

corporate citizenship are integral and prominent issues in the field of corporate 

governance.601  

 

It has been established that the role that stakeholders play cannot be overemphasised: its 

importance is summarised below: 

 

A key aspect of corporate governance is concerned with ensuring the flow of external capital 
to companies both in the form of equity and credit. Corporate governance is also concerned 
with finding ways to encourage various stakeholders in the firm to undertake economically 
optimal levels of investment in firm-specific human and physical capital. The competitiveness 
and ultimate success of a corporation is the result of teamwork that embodies contributions 
from a range of different resource providers including investors, employees, creditors and 
suppliers. Corporations should recognise that the contributions of stakeholders constitute a 
valuable resource for building competitive and profitable companies. It is, therefore, in the 
long-term interest of corporations to foster wealth-creating co-operation among stakeholders. 
The governance framework should recognise that the interests of the corporation are served 
by recognising the interest of stakeholders and their contribution to the long-term success of 
the corporation.602 

 

The board of directors as the custodians of the company’s corporate reputation should 

accept that stakeholder interests and expectations, even unwarranted or illegitimate ones, 

must be dealt with and cannot be ignored.603 The company’s reputation is important for 

long-term growth and stability so it is important to note the importance of stakeholders’ 

overall assessments which represent its corporate reputation measured by the company’s 

performance against the legitimate interests and expectations of stakeholders.604  

                                         
600 See chapter 2 above regarding the stakeholder debate. 
601 Du Plessis, Hargovan and Bagaric Principles 8. 
602 See Du Plessis, Hargovan and Bagaric Principles 9. See also Organisation for Economic Cooperation and 

Development (OECD) http://www.oecd.org. 
603 Institute of Directors King Report III 100. 
604 Institute of Directors King Report III 100. 
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The company’s reputation impacts on the economic value of the company, therefore, the 

board should take account of and respond to the legitimate interests and expectations of 

stakeholders, including employees, in its decision-making. Legitimate interests or 

expectations are those “a reasonable and informed outsider would conclude it to be valid 

and justifiable on a legal, moral or ethical basis in the circumstances”.605 The board not 

only is responsible for the management of stakeholder relationships but is also directed by 

law to act in the best interests of the company: King III states, “within these confines”, the 

board should strive to “achieve an appropriate balance between the interests of various 

stakeholders” and, in so doing, “should take account, as far as possible, of the legitimate 

interests and expectations of its stakeholders in its decision-making”.606 A complicated 

balancing act can be achieved: 

 

Board decisions on how to balance interests of stakeholders should be guided by the aim of 
ultimately advancing the best interests of the company. This applies equally to the 
achievement of the ‘triple context’ and the notion of good corporate citizenship … This does 
not mean that a company should and could always treat all stakeholders fairly. Some may be 
more significant to the company in particular circumstances and it is not always possible to 
promote the interests of all stakeholders in all corporate decisions. It is, however, that 
stakeholders have confidence that the board will consider their legitimate interests and 
expectations in an appropriate manner and guided by what is the best interests of the 
company.607 

 

The Companies Act focuses on more than increasing the wealth of shareholders:608 

Directors must act in the best interests of shareholders, but collectively, they must also 

consider the interests of other stakeholders. Because section 76(3)(b) of the Companies 

Act, in terms of which directors should act “in the best interests of the company”, does not 

define “company” it has been pointed out “it follows that the common-law meaning 

attributed to this word must apply”.609 The concept “company” is defined in section 1 of 

                                         
605 Institute of Directors King Report III 100. 
606 Institute of Directors King Report III 102. 
607 Institute of Directors King Report III 102. 
608 Olson 2010 Acta Juridica 225. 
609 Cassim et al Contemporary Company Law 515. 
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the Companies Act, namely as a “juristic person incorporated in terms of the Act”, 

however, the definition is regarded as being of little relevance when dealing with section 

76(3)(b).610 In accordance with this line of thought the concept “company” refers to “the 

interests of the collective body of present and future shareholders”,611 and the provision in 

section 7(d) of the Companies Act must be taken note of. Section 7(d) of the Companies 

Act provides that directors would manage a company in such a manner that promotes 

economic and social benefits. Delport et al612 point out that it “is doubtful that s 7(d) 

establishes a new, sui generis, duty on directors”: instead the interpretation attached to 

section 7(d) should be one that entails that directors must pay attention to the interests of 

stakeholders. However, it does not provide stakeholders with direct rights.613 It is claimed, 

if the “legislator wanted to create a new duty applicable to directors it would have been 

done explicitly (maybe by listing it in s 76 with the other duties) and not by merely 

incorporating it into the ‘purpose’ provision”.614 Thus, it is submitted enlightened-

shareholder value is the preferred purpose by which directors have to consider stakeholder 

interests, “but only as in far as this will promote long-term profit maximisation”. 615  

 

The Companies Act strives to create a balance between creating a flexible business 

environment and regulation which is designed to hold the company and its office bearers 

accountable to the stakeholders of the company.616 Directors, traditionally, were mandated 

to take account of the interests of present and future shareholders “but could not exercise 

their powers for the benefit of the company as a legal or commercial entity distinct from 

that of the shareholders”.617 Although this view supports an interpretation of the word 

“company” to equate to “the shareholders of the company”,618 academic writers and the 

                                         
610 Cassim et al Contemporary Company Law 515. 
611 Davis and Le Roux 2012 Acta Juridica 313. Original emphasis. 
612 Delport et al Henochsberg 46(5). 
613 Delport et al Henochsberg 46(5). 
614 Delport et al Henochsberg 46(5). 
615 Delport et al Henochsberg 46(5). 
616 Delport et al Henochsberg 46(5). 
617 Davis and Le Roux 2012 Acta Juridica 314. Original emphasis. 
618 See Cassim et al Contemporary Company Law 515 as well as Davis and Le Roux 2012 Acta Juridica 314 

in this regard.  
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courts have argued differently: “a glaring corporate law anomaly in modern times [is] to 

insist that the interests of employees do not form part of the interests of the company”.619  

 

3.2.2.3 Employees as stakeholders in companies  

3.2.2.3.1 General 

 

The provisions of the Companies Act highlight that employees play an important role in the 

structures and processes that deal with control by management and decision-making in 

corporations. Principles of governance underpin the participation of employees: they 

ensure that companies (and organisations in general) are partially governed by the 

employees. Three approaches to employee governance can be distinguished, namely 

employee share ownership, election of employee representatives to the board of directors 

and employee involvement,620 for example, in works councils or quality circles.621 Employee 

governance and stakeholder governance are “complementary and mutually beneficial” in 

that their goals are to “protect their firm-specific assets and to satisfy their risk 

preferences”.622 Employees are involved in the governance of the corporation by taking 

part in the process of collective bargaining, making representations in decision-making and 

                                         
619 See Cassim et al Contemporary Company Law 521. See also Teck Corp Ltd v Millar 1972 33 DLR (3rd) 

288 BCSC 313 where Berger J said that traditional legal principles should yield to the facts of modern 
life in that “[i]f today directors of a company were to consider the interest of employees no one would 
argue that in so doing they were not acting bona fide in the interest of the company itself” but it would 
be a breach of their duty  if they discharge “entirely the interests of a company’s shareholders in order 
to confer a benefit on its employees”. If the directors “observe a decent respect for other interests lying 
beyond those of the company’s shareholders in the strict sense, that will not in my view, leave directors 
open to discharge that they have failed in their fiduciary duty to the company”. 

620 Webster and Macun 1998 LDD 66 draws a distinction between employee involvement and workplace 
participation as follows: “Employee involvement is a much broader phenomenon than that of workplace 
representation and incorporates a variety of schemes aimed at enhancing quality, productivity and 
motivation amongst the workforce. It is a form of direct involvement in the immediate work 
environment and constitutes an example of what Pateman calls ‘pseudo participation’, or techniques 
which persuade employees to accept decisions that have already been made by management. … 
Workplace representation, on the other hand, involves formal mechanisms of management-worker 
interaction that seek to ‘institutionalise rights of collective worker participation, including rights to 
information and consultation on the organisation of production and, in some cases formal co-
determination in decision-making”. 

621 McDonnell “Public Law” 13. 
622 Boatright 2004 Bus Ethics Quart 16. 
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by becoming shareholders of the company. If companies maintain poor employee relations 

it can result not only in a decline in morale but also cause problems with the recruitment 

and retention of staff, as well as productivity, creativity and loyalty problems.623 Some form 

of workplace governance is necessitated by the requirement of a structure for making rules 

and the decisions regarding conditions of employment, as well as a structure of rights and 

reciprocal obligations in the employment relationship.624 Examples of workplace 

governance rules and decisions can include aspects regarding standards of work that must 

be performed, the termination of employment contracts and compensation systems.625 

Mahoney and Watson identify three models of workplace governance, namely:626 

• The authoritarian form of governance where the principal employs subordinates to 

further its objectives. Adversarial relationships and divergent interests are assumed 

whereby decision-making is centralised and there is a lack of trust. This form is also 

characterised by the fact that no performance takes place beyond the contract and in 

extreme cases employees have no voice and the only option for an unhappy 

employee is to exit the workplace. 

 

• Collective bargaining, which emphasises the exchange between employer and the 

collective workforce where economic exchange as well as the negotiation of other 

aspects is fundamental.  

 

• Employee involvement, which has, direct participation as a central element. Here a 

social exchange of obligations is extended beyond the employment contract and 

economic exchange because of reciprocal extension of trust and discretion. 

 

In addition to being stakeholders of the company employees contribute to a company’s 

prosperity. A company that employs and retains talented and hardworking employees will 

reap the benefit: employees are more than valuable “assets” of the company, they play an 

                                         
623 Institute of Directors King Report III 115 par 45. 
624 Metcalf 1995 Employee Relations 8. 
625 Metcalf 1995 Employee Relations 8. 
626 Metcalf 1995 Employee Relations 9.  
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important role in the sustainability and long term-growth and prosperity of the company. 

Intellectual capital rather than resources, for example natural resources, machinery and 

financial capital, have become an indispensable “asset” of corporations.627 The welfare of 

employees and customers628 contribute to the long-term increase of the profits: a social 

responsibility commitment and attention to the needs of employees and consumers 

ultimately benefit shareholders.629 The satisfaction of employees “will lead to greater 

productivity and thus to increased profits, in this way maximising the interests of both 

employees and shareholders”.630 Employee interests extend beyond financial well-being 

and financial reward/participation in companies.  

 

A company typically responds to pressure from employees threatening industrial action by 

negotiating with trade union representatives. Or, in the event price increases by suppliers, 

a company responds by entering into an agreement that the company to buy in bulk to 

curb price increases or conclude an exclusivity agreement with a specific supplier.  

 

The decisions affect the interests of employees: the role of employees as stakeholders in a 

corporation is summarised as follows: 

 

The employees of a company have an interest in the company as it provides their livelihood 
in the present day and at some future point, employees would often also be in the receipt of 
a pension provided by the company’s pension scheme. In terms of present day employment, 
employees will be concerned with their pay and working conditions, and how the company’s 
strategy will impact on these. Of course the long-term growth and prosperity of the company 
is important for the longer term view of the employees, particularly as concerns pension 
benefits in the future … 

Many companies have employee share schemes which give the employees the opportunity to 
own shares in the company, and feel more part of it; the theory being that the better the 
company does (through employees’ efforts, etc), the more the employees themselves will 
benefit as their shares increase in price … 

Companies need also consider and comply with employee legislation whether related to equal 
opportunities, health and safety at work, or any other aspect. Companies should also have in 

                                         
627 Summers and Hyman 2005 www.jrf.org.uk. 
628 Dodd 1931-1932 Harv L Rev 1156. 
629 Dodd 1931-1932 Harv L Rev 1156. 
630 Davis and Le Roux 2012 Acta Juridica 310.  
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place appropriate whistle-blowing procedures for helping to ensure that if employees feel that 
there is inappropriate behaviour in the company, they can ‘blow the whistle’ on these 
activities whilst minimizing the risk of adverse consequences for themselves as a result of this 
action (emphasis added.)631 

 

Companies have cognisance of the Constitution as well as labour legislation with regard to 

the protection provided by the law and the recognition of employees as stakeholders. The 

Constitution (as pointed out earlier) recognises core labour rights632 and fair labour 

practices,633 as fundamental in that “social justice is a necessary precondition for creating a 

durable economy and society, and places obvious limitations on the policy choices open to 

those who seek to regulate the labour market”.634 Labour policy is not purely a question of 

economics: the requirements of the Constitution need to be taken into account when 

choices are made as well as to justify any limitation of the rights.635 The Constitution,636 as 

well as the enabling legislation such as the LRA, BCEA and EEA, plays an important role in 

the protection of the right to fair labour practices, as with the rights to freedom of 

association, freedom of expression, privacy and equality. A social justice obligation is 

provided for in the LRA and the BCEA. The LRA, in its objectives, aims to “advance 

economic development, social justice, labour peace and the democratisation of the 

workplace”.637  

 

The incorporation of human rights (including fundamental labour rights) is an important 

corporate responsibility issue for companies in South Africa, as well as for multi-national 

companies.638 Corporate governance and social responsibility programmes639 play a 

                                         
631 Du Plessis, Hargovan and Bagaric Principles 26 referring to Mallin Corporate Governance 51. 
632 S 1 of the Constitution. For a detailed discussion on labour rights see chapter 2 above. Also see chapter 

2 above for a discussion on Government of the Republic of South Africa v Grootboom 2001 1 SA 46 
(CC) para 1 as well as Minister of Finance v Van Heerden 2004 12 BLLR 1181 (CC) para 25 discussed in 
chapter 2 above. 

633 S 23(1)(a) of the Constitution. See chapter 2 above for a detailed discussion of National Education 
Health & Allied Workers Union v University of Cape Town 2003 24 ILJ 95 (CC) paras 33 and 39.  

634 Van Niekerk and Smit (eds) Law@work 8. 
635 Van Niekerk and Smit (eds) Law@work 8-9. 
636 See chapter 2 above. 
637 S 1 of the LRA. See chapter 2 above. 
638 See also chapter 2 above for a discussion on human and fundamental rights. 
639 See chapter 2 above. 
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significant role in the establishment and enforcement of basic labour rights, “especially in 

host countries that have little in the way of labour market regulation, or where to attract 

investment or for want of resources, minimum labour standards are not enforced”.640 

Developments in corporate governance may serve to promote collective-bargaining (to the 

extent that basic labour rights include the rights to organise and to bargain collectively), 

especially in a legislative environment that is hostile to labour rights.641 Labour law 

originally focused on employment relations in order to regulate the conditions of tangible 

labour and to extend protection to workers’ physical bodies.642 It evolved to protect 

“employment” and to organise workers collectively within the enterprise (which is the 

economic locus of decision-making) to the point where workers’ interests are taken into 

account as well as their level of input in decision-making.643 The role of employees has 

been neglected within company law: they “tend to be regarded as outsiders rather than as 

insiders within the company and so are forced to rely on labour law protections rather than 

be integrated into the corporate law system”.644 Workers are not given priority over other 

stakeholder groups in CSR initiatives and they compete with other stakeholder interests, 

yet they play an important role in the success of any organisation.  

 

CSR has a role in the advancement of employee interests. CSR is regarded as a form of 

corporate investment, characterised by a dual orientation towards “the improvement of 

social welfare and of stakeholder relations”.645 The focus on stakeholder relations reveals 

the impact of employees on CSR policy in three ways, namely,  

(i) employees can act as agents for social change when they “push corporations to 

adopt socially responsible behaviour”;646 

(ii) environmental policy demonstrates that the support of employees is necessary to 

secure effective CSR programmes and policies; and  

                                         
640 Van Niekerk and Smit (eds) Law@work 10. 
641 Van Niekerk and Smit (eds) Law@work 10. 
642 Morin 2005 Int'l Lab Rev 11. 
643 Morin 2005 Int'l Lab Rev 11. 
644 Villiers “Corporate Social Responsibility” 178. 
645 Gond “Corporate Social Responsibility” 7. Original emphasis. 
646 Villiers “Corporate Social Responsibility” 176. 
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(iii) employees, as stakeholders, not only perceive CSR programmes and actions but also 

evaluate, judge and react to them. CSR, seen voluntary, is problematic to trade 

unions on two levels.647  

 

First, “there is no guarantee of what corporations will do in order to meet their CSR 

aspirations” as, if voluntary, they will treat CSR initiatives not as obligations but as good 

behaviour, “almost as charity, philanthropy, or even kindness, all of which companies are 

under no legal duty to offer”.648 If CSR is not mandatory, competing demands on a 

corporation affect how it regards its CSR requirements and workers have no guarantee 

that their interests will be accommodated.649 Second, the voluntary nature of CSR “renders 

it a subject for managerial discretion”;650 although trade unions might try to influence the 

exercise of managerial discretion, corporate managers, in reality are able to take CSR 

decisions with or without the input of the trade unions. This probability limits the potential 

effect of CSR and, most likely, lessens the practical impact of CSR initiatives.651 

 

Companies should offer an opportunity for stakeholders to align their expectations, ideas 

and opinions on certain issues with those of the company.652 The legitimate interests of 

employees (with reference to King III)653 as stakeholders should be considered by 

companies. Sustainable development is important for the protection of employment. An 

underlying philosophy of King III is that companies should be good corporate citizens654 

and subscribe to sustainability considerations. Sustainability655 encompasses inclusivity of 

stakeholders, innovation,656 fairness and collaboration657 as well as social transformation 

                                         
647 Villiers “Corporate Social Responsibility” 176. 
648 Villiers “Corporate Social Responsibility” 176. 
649 Villiers “Corporate Social Responsibility” 176. 
650 Villiers “Corporate Social Responsibility” 177. 
651 Villiers “Corporate Social Responsibility” 177. 
652 Institute of Directors King Report II 110–111. 
653 See above a discussion on legitimate interests. 
654 See chapter 1 and above for a detailed discussion on good corporate citizenship. 
655 Institute of Directors King Report III 13.  
656 Innovation will include new ways in which companies are doing things and will include, for example, 

profitable responses to sustainability (Institute of Directors King Report III 13). 
657 Collaboration should not amount to “anti-competitiveness”(Institute of Directors King Report III 13). 
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and redress.658 The manner in which corporations treat employees is important: fairness is 

an underlying principle that is applied in labour law (and also in corporate law). The LRA 

provides for the protection of employees against unfair labour practices and unfair 

dismissal.659 Fairness660 is a means of addressing social injustice,661 which is unsustainable 

and counter-productive. Fairness plays an important role in that society is not exclusively 

concerned with the maximisation of aggregate wealth but also with equality in its 

distribution.662 Nevertheless, it appears that corporate law is well suited and an efficient 

means to promote fairness and to redistribute wealth and income; more than other areas 

of regulation.663 A stakeholder-oriented corporate law “would work at the initial distribution 

of the corporate surplus and would benefit stakeholders up and down the economic 

hierarchy”.664 If fairness is valued, then a corporate law framework that does not promote 

fairness cannot be acceptable.665 Corporate governance should focus on procedural 

fairness (rather than trying to reach agreement ex ante about substantive fairness): its 

crucial objective is “to create methods of decision-making”666 that offer procedural fairness 

among the various stakeholders. In order for a corporation to serve its stakeholders by 

creating wealth in a sustainable way and to share the wealth in an equitable way, 

management needs to be subjected to constraints: good corporate governance in which 

the advancement of sustainability is a fundamental component, has the potential to benefit 

the owners of the corporation as well as those they employ.667 At a very basic level 

employees would like corporations (as employers) to fulfil their basic needs, such as the 

                                         
658 Social transformation and redress from the policies of “apartheid” are important and should be 

integrated within the broader transition to sustainability because by integrating sustainability and social 
transformation “in a strategic and coherent manner will give rise to greater opportunities, efficiencies, 
and benefits, for both the company and society” (Institute of Directors King Report III 13). 

659 Section 186(2) of the LRA contains the definition of an unfair labour practice whereas section 186(1) 
contains the definition of dismissal. See also National Entitled Workers’ Union v CCMA 2003 24 ILJ 2335 
(LC) 2339 discussed in chapter 2 above.  

660 See chapter 2 above for a discussion on fairness. 
661 Institute of Directors King Report III 13. 
662 Greenfield 2005 Hastings Bus LJ 109-110. 
663 Greenfield 2005 Hastings Bus LJ 111. See chapter 2 above for a detailed discussion on the role 

economic justice and fairness in corporate law. 
664 Greenfield 2005 Hastings Bus LJ 112. 
665 Greenfield 2005 Hastings Bus LJ 112. 
666 My emphasis. 2005 Greenfield Hastings Bus LJ 113. 
667 Le Roux “The Purpose of Labour Law” 242. 
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payment of a fair wage, the provision of safe working conditions, job security and future 

career opportunities.668  

 

In order to properly balance the interests of stakeholders directors (as pointed out earlier) 

should be aware of the interests afforded by legislation of various stakeholders.669 The 

interests of employees, as stakeholders of the company may, for example, receive 

preference over shareholders collectively.670 That is the question Davies poses: are there 

good arguments for privileging employees over other stakeholders (suppliers, customers, 

creditors) in the company in respect to corporate governance? To which he responds:  

 

Although stakeholder theories of corporate governance appear to give the case for worker 
representation a way of breaking down the supremacy of shareholders, in some ways 
stakeholder theories go too far from the point of view of employee representation. 
Stakeholding, at least in the economic form of the argument, suggests that governance 
protections are needed for all those who make firm specific investments against the 
expropriation of which by the controllers of the firm contractual protections are ineffective. 
Employees may be the paradigm example of such a group, but they are not the only example 
... Modern stakeholding theories have thus generated a problem for labor lawyers, which, it 
seems to me, they have not yet squarely addressed. Talk of ‘the two sides of industry’ or of 
‘labour and capital’ or, even ‘the social partners’ does not fit well within the pluralism of 
stakeholding, which embraces all those contracting with the company who cannot specify in 
advance a complete set of contractual terms to govern their relationship. It may be possible 
to distinguish workers from other stakeholders, not on the basis that other stakeholders can 
effectively rely on other bodies of law, insolvency law or commercial law, for example, to 
protect them. However, it is a matter for further analysis whether insolvency and commercial 
law contain effective mechanisms, which labor law lacks and cannot develop. 671 

 

3.2.2.3.2 Participation of employees in companies 

 

The legal structure of authority within corporations is important in dealing with 

participation of employees in decision-making as well as the appropriate level of decision of 

decision-making. Performance-enhancing mechanisms that are conducive to employee 

                                         
668 See chapter 2 above. 
669 Esser 2009 SA Merc LJ 324. 
670 Esser 2007 THRHR 411. See chapter 2 above in this regard. 
671 Davies 2000 Comp Lab L & Pol'y J 138-139. 
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participation in corporate governance may, directly as well as indirectly, be beneficial to 

companies.  

 

These benefits obviously, will be achieved by means of the readiness of employees to 

invest in firm-specific skills. Examples of mechanisms for employee participation vary from 

employee participation on company/supervision boards to governance processes, such as 

work councils, where the viewpoints of employees with regard to key decisions are 

considered. Employee stock ownership plans or other profit sharing mechanisms serve as 

examples of performance enhancing mechanisms.672 These, and other issues in the 

context of corporate law will be explored below. 

 

3.2.2.3.2.1 Advancement of employee rights in corporate law 

 

The Companies Act brought major changes to governance with regard to employee 

participation: it “entrenched certain rights of employees to a point which extends their 

labour rights”.673 Employees are “given significant rights of participation in the governance 

of companies as a matter of company law, as opposed to industrial or labour relations 

law”.674 A company assumes a specific role and place in society “‘how, a company treats its 

people’,675 may be seen as a litmus test of corporate values, pivotal to and emblematic of 

an enterprise’s engagement with its socio-economic environment”.676  

 

Section 13 of the Companies Act makes provision for any person or a number of persons 

to incorporate a company by completing and signing a memorandum of incorporation 

(MOI) and filing a notice of incorporation (NOI). A “person” in the definition includes a 

juristic person,677 thus, trade unions, as representative of employees, can be a party to the 

                                         
672 OECD Principles of Corporate Governance 47. 
673 Davis and Le Roux 2012 Acta Juridica 312. 
674 Katz 2010 Acta Juridica 261. 
675 My emphasis. 
676 Du Toit 2009 ILJ 2227. 
677 S 1 of the Companies Act. 
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formation of a company,678 for example, where a new venture or a subsidiary is formed 

together with the employer. The amendment of the MOI, by means of special resolution, is 

left to the board of the company or shareholders entitled to exercise at least 10 percent of 

the voting rights that may be exercised on such a resolution.679 An alternative arrangement 

is provided for in section 16(2) whereby the MOI requirements regarding proposals for 

amendments “seem to suggest that a MOI can allow for a trade union680 or worker 

representative to propose such an amendment”.681 The Companies Act does not allow 

employees to vote for such a proposal unless they are also shareholders.682  

 

The board of directors is entitled to issue shares subject to authorisation by or in terms of 

the MOI683 and, similarly, to obtain the right to increase or decrease the authorised share 

capital, except to the extent that the MOI provides otherwise.684  

                                         
678 Wiese 2013 ILJ 2471. 
679 S 16(1)(c) of the Companies Act. 
680 The Companies Act does not define the concept “trade union” but a representative trade union is 

defined by s 1 to mean a trade union registered in terms of s 96 of the LRA. However, there are 
inconsistencies that exist in the Companies Act as it does not consistently refer to registered trade 
union and often refers only to “trade union representing employees of the company” (Schoeman 2012 
PER 238). Schoeman adds that it “is unfortunate that the Companies Amendment Act 3 of 2011 does 
not rectify the situation despite one of the aims of the Companies Amendment Act being to correct 
certain errors resulting in inconsistency, disharmony and ambiguity in the principal Act" (Schoeman 
2012 PER 238). The LRA affords rights only to registered trade unions, but also distinguishes between 
majority representative, sufficiently representative as well as minority trade unions. The organisational 
rights afforded (or not afforded) to different trade unions will depend on their representivity in the 
workplace of such a company or employer.  

681 Wiese 2013 ILJ 2471. 
682 S 16(1)(c)(ii) of the Companies Act. Wiese 2013 ILJ 2471. 
683 S 38 of the Companies Act. 
684 S 36(3) of the Companies Act. S 41(1) of the Companies Act places some limits on the board’s authority 

and provides as follows: “Subject to subsection (2), an issue of shares or securities convertible into 
shares, or a grant of options contemplated in section 42, or a grant of any other rights exercisable for 
securities, must be approved by a special resolution of the shareholders of a company, if the shares, 
securities, options or rights are issued to a- (a) director, future director, prescribed officer, or future 
prescribed officer of the company; (b) person related or inter-related to the company, or to a director 
or prescribed officer of the company; or (c) nominee of a person contemplated in paragraph (a) or 
(b)”. In this regard s 41(3) of the Companies Act provides as follows: “An issue of shares, securities 
convertible into shares, or rights exercisable for shares in a transaction, or a series of integrated 
transactions, requires approval of the shareholders by special resolution if the voting power of the class 
of shares that are issued or issuable as a result of the transaction or series of integrated transactions 
will be equal to or exceed 30% of the voting power of all the shares of that class held by shareholders 
immediately before the transaction or series of transactions”. 
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In this regard Wiese points out that the provisions of the Companies Act authorise the 

board to issue shares without shareholder approval (which is contrary to the position under 

the 1973-Companies Act, where shareholder approval was required). These provisions 

facilitate both worker participation and black economic empowerment transactions in terms 

of the Broad-Based Black Economic Empowerment Act (BBBEE Act)685 by “allowing the 

board to bypass recalcitrant shareholders”,686 and, thus, is a powerful tool in the hands of 

the board of directors as they can effectively enhance worker participation through share 

ownership.687 In terms of section 40(1) of the Companies Act the board can issue 

authorised shares only for adequate consideration to the company (as determined by the 

board) or in terms of conversion rights associated with previously issued securities of the 

company, or as a capitalisation share as contemplated in section 47. A consideration, in 

this regard, means anything of value given and accepted in exchange for any property, 

service, act, omission or forbearance or any other thing of value. Thus, it will include any 

money, property, negotiable instrument, securities, investment credit facility, token or 

ticket; or any labour, barter or similar exchange of one thing for another; or any other 

thing, undertaking, promise, agreement or assurance, irrespective of its apparent or 

intrinsic value, or whether it is transferred directly or indirectly.688 These provisions also 

facilitate economic participation by unions or workers.689 The board, in terms of section 44, 

is authorised to provide financial assistance pursuant to an employee share scheme that 

satisfies the requirements of section 97. Shareholder approval is not required in such an 

instance. 

 

The provision in the Companies Act regarding business rescue-proceedings (in chapter 6) 

is a fundamental change to employee participation.690 Sections 129 and 131 provide that 

the business-rescue procedure can be initiated by means of a resolution of the board of 

                                         
685 Broad-Based Black Economic Empowerment Act 53 of 2003. 
686 Wiese 2013 ILJ 2478. 
687 See chapter 4 below. 
688 S 1 of the Companies Act. 
689 Wiese 2013 ILJ 2478. See chapter 4 below for a discussion on economic participation. 
690 See also Loubser and Joubert 2015 ILJ 21-39 regarding the role of trade unions and employees in 

South Africa’s business rescue proceedings. 
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directors or by court order applied for by an affected person: an affected person includes 

any registered trade union representing employees of the company and, if there is no such 

trade union representing employees, the employees themselves or their representatives.691 

A trade union must be given access to a company’s financial statements for purposes of 

initiating a business-rescue process.692 The trade union representing employees or 

employees who are not represented may apply to a court to place a company under 

supervision and commence business-rescue proceedings. The business-rescue provisions in 

the Companies Act not only is a job-security measure but also acknowledges the fact that 

employees, as stakeholders, have an interest to be informed and to participate in the 

formulation of the business-rescue plan.693 Employees, however, cannot vote on the 

approval of the business-rescue plan, except to the extent that they are also creditors694 

and, thus, are “treated as lesser stakeholders than creditors”.695 Employees remain 

employees of the company during the company’s business-rescue proceedings on the 

same terms and conditions unless changes occur in the ordinary course of attrition or the 

employees and the company, in accordance with the applicable labour laws, agree 

different terms and conditions.696 Any retrenchments of employees contemplated in the 

company’s business rescue plan are subject to the provisions of section 189 or 189A of the 

LRA and other applicable labour legislation.697  

                                         
691 S 128(1)(a) of the Companies Act. 
692 S 31(3) of the Companies Act. The right to access to information contained in the Companies Act is in 

addition to the rights in terms of the Constitution and the Promotion to Access to Information Act 2 of 
2000 (PAIA) (see also Wiese 2013 ILJ 2472 in this regard). See also the type of information that a 
trade union is entitled to in terms of the LRA. Section 16 of the LRA provides that only relevant 
information that will allow a trade union representative to perform his or her functions referred to in 
section 14(4) of the LRA must be disclosed and not information that is legally privileged or information 
that the employer is by law or order of court not allowed to disclose or is confidential and, if disclosed, 
may cause substantial harm to an employee or the employer or is private personal information relating 
to an employee, unless that employee consents to the disclosure of that information. Wiese points out 
that when trade unions negotiate with private companies they are at a disadvantage as they are not 
subject to an audit. Wiese points out that the lack of information available to such a trade union will 
mean that it is likely that it is not even aware that the company is in financial distress (Wiese 2013 ILJ 
2472). 

693 Wiese 2013 ILJ 2475. 
694 S 144(3)(f) of the Companies Act. 
695 Wiese 2013 ILJ 2475. 
696 S 136(1)(a) of the Companies Act. 
697 S 136(1)(b) of the Companies Act. 
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If a sale of business occurs or in case of a merger, no worker involvement is contemplated 

by the Companies Act.698 Sections 197 and 197A of the LRA contain the provisions 

regarding a transfer of business and the automatic transfer of employment contracts. The 

transferee’s right to retrench employees due to a transfer as a going concern would be 

regarded as a dismissal in terms of section 186 of the LRA and an automatic unfair 

dismissal in terms of section 187.699 An employer, however, may retrench the transferred 

employees later if it can prove an operational reason, in which case consultation must take 

place with the trade union representatives or other worker representatives. 

 

The Companies Act contains a number of other rights. A registered trade union or another 

representative of employees may apply to a court for an order declaring a director 

delinquent or under probation in the circumstances provided by the statute.700 Instances 

covered here include the following:  

(i) where a director grossly abused the position of director;  

(ii) where a director took personal advantage of information or an opportunity, contrary 

to section 76(2)(a);  

(iii) where a director intentionally, or by gross negligence, inflicted harm upon the 

company or a subsidiary of the company, contrary to section 76(2)(a);   

(iv) where a director acted in a manner that amounted to gross negligence, wilful 

misconduct or breach of trust in relation to the performance of the director’s 

functions within, and duties to, the company; or contemplated in section 77(3)(a), (b) 

or (c).701 

 

Section 20(4) of the Companies Act provides that shareholders, directors, prescribed 

officers702 or a trade union representing employees of the company “may apply to the High 

Court for an appropriate order to restrain the company from doing anything inconsistent 

                                         
698 Wiese 2013 ILJ 2475. 
699 See also chapter 2 above regarding dismissal protection in terms of the LRA. 
700 S 162(2) of the Companies Act. 
701 S 162(5)(c) of the Companies Act. 
702 See Botha 2012 TSAR 786-800 regarding the position of prescribed officers in terms of the Companies 

Act. 
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with this Act”. If the board of a company adopts a resolution in favour of granting financial 

assistance in terms of section 45, the company must provide written notice of that 

resolution, inter alia, to any trade union representing the company’s employees “within 10 

days after the board adopts the resolution, if the total value of the loans, debts, obligations 

or assistance contemplated in that resolution, together with any previous resolution during 

the financial year, exceeds one-tenth of 1% of the company’s net worth at the time of the 

resolution” or “within 30 days after the end of the financial year, in any other case”.703  

 

The Act abolishes the common-law derivative action and substitutes a statutory derivative 

action. Thus, it empowers a registered trade union that represents the employees of the 

company or another representative of employees of the company to bring a statutory 

derivative action.704  

 

As part of the promotion of good corporate governance principles the Act grants 

employees whistle-blower protection.705  

 

The Companies Act provides for alternative dispute resolution mechanisms, in that a 

dispute can be referred for conciliation, mediation or arbitration to the tribunal, accredited 

entity or any other person,706 for example, disputes between a trade union and the 

company can be referred for alternative dispute resolution if the union is entitled to apply 

for relief or file a complaint in terms of the Companies Act.707 Wage disputes, however, are 

not be covered and will have to be resolved in terms of the LRA.708 

 

                                         
703 S 45(5) of the Companies Act. 
704 S 165(2)(c) of the Companies Act. 
705 S 159 of the Companies Act. This type of protection is already granted to employees by the Protected 

Disclosures Act 26 of 2000 (PDA) and is merely an extension of the protection already granted. S 159 
of the Companies Act protects other stakeholders, such as shareholders, directors, company 
secretaries, prescribed officers, registered trade union representatives of the employees, suppliers of 
goods and services to the company or even employees of a supplier. See also Botha and Van Heerden 
2014 TSAR 337-358 regarding the integration of various pieces of whistle-blowing legislation. 

706 S 166(1) of the Companies Act. 
707 S 166(1) of the Companies Act. 
708 Wiese 2013 ILJ 2476. 
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3.2.2.3.2.2 Participation at Board Level 

 

The legal structure of authority within corporations is effectively three-tiered: shareholders 

are at the one end of the spectrum followed by the board of directors and management.709 

In general terms, companies have a choice between a unitary board and a two-tier 

board710 structure, but the distinction is not always clear-cut, especially when it comes to 

large public companies.711 The traditional unitary board structure consists of a board of 

directors and managing directors where the board of directors oversees and guides the 

managing directors who are responsible for the day-to-day affairs of the company. A two-

tier board system, on the other hand, is a system best suited to facilitate employee 

participation in decision-making because it helps to manage the information flow and 

improve board efficiency.712 The two-tier system, typically, is followed in Germany;713 the 

unitary board structure is typical in South Africa.714  

 

Section 66(2) of the Companies Act provides that the board of a company, in the case of a 

private company or a personal liability company, must comprise at least one director; in 

the case of a public company or a non-profit company, must comprise at least three 

directors. In addition to the minimum number of directors that the company must have to 

satisfy any requirement, whether in terms of this Act or its MOI, the company must 

appoint an audit committee or a social and ethics committee as contemplated in section 

72(4). The board of directors should be comprised of a majority of non-executive directors, 

who should be independent.715  

 

                                         
709 O’Regan 1990 Acta Juridica 122. 
710 See chapter 7 for a detailed discussion on the unitary and two-tier board structures. 
711 Esser 2007 THRHR 415. 
712 Mintz 2006 Corporate Ownership & Control 33. The supervisory board oversees the management 

board. Worker representatives are elected on the supervisory board. The management board is 
responsible for the day-to-day management of the company.  

713 Du Plessis 1996 TSAR 21; Esser 2007 THRHR 415; Mintz 2006 Corporate Ownership & Control 33. See 
chapter 7 for a detailed discussion of the two-tier board structure in Germany. 

714 Esser 2007 THRHR 415. 
715 Institute of directors King Report III discussed earlier regarding non-executive directors. 
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The Companies Act provides for two primary organs,716 namely the board of directors and 

the shareholders in general meeting. Section 66(1) of the Companies Act provides that:  

 

[t]he business and affairs of a company must be managed by or under the direction of its 
board, which has the authority to exercise all of the powers and perform any of the functions 
of the company, except to the extent that this Act or the company’s Memorandum of 
Incorporation provides otherwise.  

 

 

In consequence of which Delport points out that 

  

the effect is now that the ultimate power in the company is not with the shareholders in 
meeting but with the directors, ‘… except to the extent that this Act or the company’s 
Memorandum of Incorporation provides otherwise’717 and … therefore, where the Act states 
that ‘the company can…’, the organ that can act for the company will be the Board.718 

 

It has been argued that the fiduciary duty of directors and management should be 

changed and it should be owed to the firm as a whole and it should empower stakeholders 

with some enforcement mechanisms.719 Such changes could be accompanied, for example, 

by empowering non-shareholder stakeholders to bring a civil action against a breach of 

duties of care or by providing for the election of their own representatives to the board:720 

for example, employees could elect a portion of the board.721 In German co-determination 

                                         
716 In John Shaw and Sons (Salford) Ltd v Shaw 1935 2 KB 113 (CA) 134 the court stated that “[a] 

company is an entity distinct alike from its shareholders and its directors. Some of its powers, may 
according to its articles, be exercised by directors, certain other powers may be reserved for the 
shareholders in general meeting. If powers of management are vested in the directors, they and they 
alone can exercise these powers. The only way in which the general body of shareholders can control 
the exercise of powers vested by the articles in the directors is by altering their articles, or, if 
opportunity arises under the articles, by refusing to re-elect the directors of whose actions they 
disapprove. They cannot themselves usurp the powers which by the articles are vested in the directors 
any more than the directors can usurp the powers vested by the articles in the general body of 
shareholders”. 

717 Delport New Companies Act 67. 
718 Delport New Companies Act 67. 
719 Greenfield 2005 Hastings Bus LJ 114-115. 
720 Greenfield 2005 Hastings Bus LJ 115. 
721 Greenfield 2005 Hastings Bus LJ 115. 
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half of the supervisory board of major companies consists of worker representatives.722 

This type of composition establishes the board as “pluralistic” and could “retard those 

selfish impulses because any behavior that benefits one stakeholder at the expense of the 

firm must be done in the view of the others”.723 The probable effect of such broadening 

will be that non-shareholder stakeholders speak for other stakeholders and, in effect, they 

will get a “larger share of the pie that they now get”.724 Boards stand to benefit from “a 

greater openness and diversity”, as such “openness would not only make for better 

decision-making but likely fairer decision-making as well”.725  

 

3.2.2.3.2.3 The Social and Ethics Committee 

 

Section 72(1) of the Companies Act provides, except to the extent that the MOI provides 

otherwise, that the board of a company may appoint any number of committees of 

directors and delegate to any committee any of the authority of the board. An example of 

such a committee provided for by the Companies Act is the social and ethics committee. It 

has been established earlier that a company’s governance structure should encompass CSR 

matters. There are different ways of achieving this result, and although in the: 

 

comprehensive changes brought about by the [Companies] Act no express reference is made 
to the companies’ social responsibility … and as long as no legal requirement is set to 
integrate CSR issues into their decision-making and governance structures businesses will not 
be obliged to act in a socially responsible manner. The legislature has taken cognisance of 
the fact that the public is increasingly paying attention to social issues, and has through 
section 72 of the Act without specifically referring to CSR made an attempt to ensure that 
CSR becomes infused and embedded in a company’s governance structures.726  

 

The social and ethics committee is a troublesome “organ” in/of the company and especially 

the relationship between the social and ethics committee and the board has been subject 

                                         
722 Greenfield 2005 Hastings Bus LJ 115. 
723 Greenfield 2005 Hastings Bus LJ 116-117. 
724 Greenfield 2005 Hastings Bus LJ 116-117. 
725 Greenfield 2005 Hastings Bus LJ 118. 
726 Kloppers 2013 PER 166-167.  
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to much debate and academic comment.727  

 

Before the enactment of the Companies Act an array of labour as well as other statutes 

provided “a much more detailed and specific set of criteria for assessing the impact of CSR 

codes”.728 The LRA regulates, inter alia, organisational rights, centralised and non-

centralised bargaining as well as strikes and lock-outs, dispute resolution, dismissal, unfair 

labour practices and business transfers. The BCEA regulates issues such as work hours, 

leave, termination of employment, wage regulating measures in non-organised sectors. 

The EEA regulates, inter alia, issues such as the prohibition of unfair discrimination and the 

implementation of employment equity plans including action measures. Other legislation of 

relevance includes the Occupational Health and Safety Act 85 of 1993, COIDA, SDA, 

UIA,729 as well as the BBBEE Act. 

 

Although the Companies Act does not specifically refer to CSR, a CSR perspective can be 

found in section 72(4)(a).730 The Minister of Trade and Industry is authorised to prescribe 

through the use of regulations that companies have a social and ethics committee if 

                                         
727 Delport et al raises the following concern: “The question remains whether the social and ethics 

committee is a board committee or a company committee. Although s 72 provides for “board 
committees” in the short title, it is submitted that this is not conclusive to categorise the social and 
ethics committee, and in respect of the social and ethics committee, the references are that the 
“company” must appoint the committee, which is clearly different from, eg, sub-s (1) which provides 
that the “board” may appoint committees ( ... To categorise the social and ethics committee as a 
“hybrid” committee does not solve the uncertainty). Also, the social and ethics committee has a 
responsibility to report directly to the shareholders (reg 43 (5) (c)) but must only draw the attention of 
the board to certain matters (reg 43 (5) (b)) … The distinction between a board committee and a 
company committee is important because if the social and ethics committee is a board committee, the 
board can delegate powers and authority to the committee, in addition to those expressly provided for 
in the Act (sub-s (8)) and regulations (reg 43 (5)). However, if it is a company committee with its 
powers and authority based on the Act and regulations, it only has the powers and authority as 
provided in the Act and regulations. Section 94 (7) (i) empowers the board to delegate additional 
functions to the audit committee, a provision that is however not present in respect of the social and 
ethics committee. Subsection (8) contains an exhaustive list of powers (ie the “social and ethics 
committee is entitled to …”), which does not include the power of appointment of eg any consultant or 
specialist as provided for in sub-s (9), although such power of appointment may be implied in sub-s (9) 
... An interesting consequence of classifying the social and ethics committee as a company committee, 
is that eg s 76 will not apply to the members of the committee” (Delport et al Henochsberg 277-278) 

728 Du Toit 2009 ILJ 2236. 
729 Du Toit 2009 ILJ 2236. 
730 See also Kloppers 2013 PER 167 as well as Esser 2007 THRHR 325 in this regard. 
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deemed desirable having regard to the annual turnover, workforce size or the nature and 

extent of the activities of such companies. Regulation 43(1) of the Companies 

Regulations731 requires state-owned companies as well as listed public companies to 

appoint such a committee. Any other company that in any two of the previous five years 

scored above 500 points (in terms of Regulation 26(2))732 in the calculation of its public 

interest score is required to appoint such a committee.  

 

The committee must comprise at least three directors or prescribed officers of the 

company. At least one of them must be a non-executive director who was not involved 

during the three previous financial years in the day-to-day management of the company’s 

business.733 It is not specifically stated that each member of the committee must be a 

director but at least one of whom must be a director; thus, it seems, in view of the non-

director requirement, that employees, for example, can be members of the committee.734 

The committee is not a board committee and is appointed by the company 

(shareholders).735 The committee as such, is a separate organ of the company. It has been 

suggested, therefore, that the social and ethics committee will split the South African 

board into a two-tier board.736  

 

                                         
731 GN 351 in GG 34239 of 26 April 2011. 
732 Regulation 26(2) of the Companies Regulations provides the method to be used to determine a 

company’s "public interest score" for the purposes of regulation 43. It requires every company to 
calculate its public interest score at the end of each financial year. This should be the sum of (i) a 
number of points equal to the average number of employees of the company during the financial year, 
and (ii) one point for every R1 million (or portion thereof) in third-party liability of the company, and 
(iii) one point for every R1 million (or portion thereof) in turnover during the financial year, and (iv) one 
point for every individual who at the end of the financial year is known by the company to directly or 
indirectly have a beneficial interest in any of the company’s  issued securities or in the case of a non-
profit company to be a member of the company or a member of an association that is a member of the 
company.. 

733 Regulation 43(4) of the Companies Regulations. 
734 Esser 2007 THRHR 326. 
735 Delport New Companies Act 88. 
736 Esser 2007 THRHR 326. 
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The functions737 of the social and ethics committee include the monitoring of the 

company’s activities having regard to any relevant legislation, other legal requirements or 

prevailing codes of best practice relating to matters such as: 

(i) social and economic development;738  

 (ii) good corporate citizenship;739  

(iii) the environment, health and public safety, including the impact of the company’s 

activities and its products and services; 

(iv) consumer relationships, including the company’s advertising, public relations and 

compliance with consumer protection laws as well as  
                                         
737 Regulation 43(5)(a) of the Companies Regulations. Delport et al points the following out regarding the 

fucntions of the social and ethics committee: “It is submitted that the proposed functions of the social 
and ethics committee as in reg 43 (5) are the factors that must be taken into account to determine 
whether it is reasonably necessary and in the public interest to have such a committee. However, if the 
quantitative criterium (ie the public interest score) has already determined that a social and ethics 
committee is required, the question is, what should be taken into account to determine whether if it is 
not reasonably necessary in the public interest to have such a committee as neither the Act nor the 
regulations provides for different levels of such a score for purposes of determining the public interest, 
and there is no qualitative criteria in the elements that are used to calculate that score which can be 
used to determine that although the quantitative criterium has been met, it is not reasonably necessary 
in the public interest to have the social and ethics committee. … Subsection (5) (b) does not prescribe 
or define either the nature or the extent of the activities, but it is submitted that reg 43 (5) can be used 
to determine the public interest, as well as the qualitative criteria as discussed above. Therefore, the 
quantitative criteria (extent of the activities, although it also includes elements of the qualitative 
criteria) is determined by the public interest score, but it is submitted that the qualitative criteria, and 
also the public interest element, must be determined with reference to reg 43 (5). It may therefore be 
applied in practice as follows— (a) the contribution of the company (qualitative criterium) to social and 
economic development of the community in which it operates (public interest) (reg 43 (5) (a) (i));(b) 
the effect of the company as a corporate citizen (qualitative criterium) in the particular community 
(public interest) (reg 43 (5) (a) (ii)); (c) the effect (qualitative criterium) that the company’s activities 
and products has on environment, health and public safety (public interest) (reg 43 (5) (a) (iii)); (d) the 
actions of the company (qualitative criterium) in respect of consumers, including advertising, public 
relations and consumer protection (public interest) (reg 43 (5) (a) (iv));(e) the company’s actions 
(qualitative criterium) in respect of its employees and its employment practices, which obviously 
includes compliance with labour relations but which should also encompass general employee “well-
being” (public interest) (reg 43 (5) (a) (v)).There is, however, still a mismatch between the criteria that 
determine the appointment of the social and ethics committee, apparently based on requirements for 
the financial disclosure for public interest companies as initially in clause 9 of the 2007 Companies Bill, 
and the criteria that must be applied to determine whether there should be an exemption from the 
appointment of the committee” (Delport et al Henochsberg 277-278). 

738 This includes including the company’s standing in terms of the goals and purposes of the 10 principles 
set out in the United Nations Global Compact Principles; the OECD recommendations regarding 
corruption; the EEA; and the BBBEE Act.  

739 The promotion of equality, prevention of unfair discrimination, and reduction of corruption; contribution 
to the development of communities in which its activities are predominantly conducted or within which 
its products or services are predominantly marketed; and record of sponsorship, donations and 
charitable giving are included here. 
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(v) labour and employment.740  

 

It is unclear whether the board may refuse an instruction from this committee. The 

functions of the committee are limited to those in the Regulations and, therefore, it plays 

only a supervisory role and is not be concerned with strategic matters.741 That employees 

are not represented on the social and ethics committee can be seen as a lost opportunity 

by the drafters of the Companies Act as representation would have provided them with the 

opportunity to input on issues such as health and safety and labour and employment. As 

well it would have provided an opportunity for employees to have a louder voice in a 

structure in a company and would have extended their participation rights within such a 

company.  

 

3.2.2.3.2.4 Access to information, consultation and collective bargaining 

 

Although trade unions have access to information in terms of the Companies Act, this 

information is limited to relevant information as described in sections 16 and 89 of the 

LRA.742 A company is under no obligation to provide, for example, financial information to 

trade unions. A trade union must be given access to a company's financial statements for 

purposes of initiating a business-rescue process only (as referenced by section 31(3) of the 

Companies Act), in which event it is too late for the trade union to become aware of the 

fact that the company is financially distressed. With reference to section 31(3) of the 

Companies Act the trade union will be granted access to the financial statements of the 

company. This financial information is regarded as relevant under these circumstances. 

The right to information-sharing is similar to that found in the LRA: legally privileged or 

information that the employer is by law or order of court not allowed to disclose or is 

confidential and, if disclosed, may cause substantial harm to an employee or the employer 

                                         
740 This includes the company’s standing in terms of the ILO Protocol on decent work and working 

conditions; and the company’s employment relationships, and its contribution toward the educational 
development of its employees. See also Regulation 43(5) of the Companies Regulations. 

741 Esser 2007 THRHR 325. 
742 See chapters 5 and 6 regarding access to information in terms of the LRA. 
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or is private personal information relating to an employee, unless that employee consents 

to the disclosure of that information will excluded from the information-sharing 

obligation.743  

 

The rights to be consulted and to collective bargaining744 appear, also, to fall outside the 

ambit of the Companies Act and are confined to labour law. An ideal opportunity was on 

offer to extend and enhance issues, such as information-sharing, consultation as well as 

collective bargaining, under the labour and employment issues covered by the social and 

ethics committee. 

 

3.3 Conclusion 

 

The changing role of companies as members of society cannot be overstated. Traditionally, 

corporate law focused on shareholder wealth creation. As a result of developments in 

corporate law and corporate governance, jurisprudence articulates the view that 

shareholder primacy is an out-dated concept and that shareholders no longer are 

recognised as the only, or even the most important stakeholder in companies. The 

Companies Act empowers employees as stakeholders of the company by granting them 

access to information under certain circumstances and by giving them access to a statutory 

derivative action.  

 

Companies must be cognisant of the triple-bottom line, communicate with stakeholders 

and take note of their legitimate interests and expectations. These are important factors in 

the new corporate law regime. Company law, to some extent, addresses the social 

component of the relationship between employees and companies. Because companies are 

to take note of not only economic but also of social benefits, it indicates the importance of 

CSR in corporate governance. Society demands that corporates act in a responsible 
                                         
743 See also s 14 and 16 of the LRA discussed in chapter 5 below. 
744 For a detailed discussion on consultation and collective bargaining see chapter 2 above as well as 

chapters 4, 5 and 6 below. 
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manner and be good corporate citizens. Issues such as integrity, accountability and 

sustainability are fundamental components of the new corporate law regime and of how 

directors exercise their duties. The obligations on companies and directors benefit 

employees. The management of stakeholder relationships is an important duty of the 

board of directors as they act in the best interests of the company. By being cognisant of 

the legitimate interests and expectations of its stakeholders in its decision-making the 

board should strike an appropriate balance between the interests of various stakeholders, 

for example, employees and shareholders. If the company finds itself in a financially 

distressed situation, information disclosed to the trade unions could help to find a solution 

through a consultation process. Or if the company wants to reduce the size of the 

workforce due to unprofitability or to expand its business operations, consultation with 

employee representatives is key when decisions are made.  

 

The Companies Act grants new rights to employees which are to their benefit. Previously, 

employees were not recognised by company law as stakeholders and they had to utilise 

the protection conferred by labour law to enforce any rights against companies (in the 

capacity of their employer). Although these developments are good and employees now 

participate in different ways by exercising various rights and enforcing various duties by 

the company, the Companies Act fails to grant employees a real voice when it comes to 

decision-making. Nevertheless, employee governance includes employee share ownership 

schemes, the election of employee representatives to the board of directors, and employee 

involvement. Employee share ownership schemes have limitations (see chapter four) as 

they focus only on the financial aspect and provide only a short-term monetary solution to 

employee concerns. Representation by employees on the boards or other structures, such 

as the social and ethics committee can be more beneficial as it grants employees direct 

consultation and decision-making rights by means of which they are partners in decision-

making. Employee involvement, which has direct participation as a central element is an 

option which extends social, as well as the economic exchange of obligations, beyond the 

employment contract: a reciprocal extension of trust and discretion takes place. 
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The Companies Act introduced significant changes to the corporate law landscape in South 

Africa: employees are now more visible in corporate law and issues such as human rights 

are now recognised as important. The Companies Act addresses the issue of worker 

participation, for example, in the formulation of a business rescue plan, but it fails to 

involve employees in the approval of the plan as employees cannot vote on this issue. It is 

submitted the provision would have been more meaningful if the Companies Act actually 

granted trade unions sufficient participation rights regarding the approval of the business 

rescue plan. The same problem applies to the social and ethics committee: the failure to 

grant employees’ representation rights on the social and ethics committee is a lost 

opportunity on the part of the drafters of the Companies Act to enable input on issues such 

as health and safety and labour and employment, as well as other issues relating to 

employees (see list above).  

 

These matters affect employees directly; they could have given companies, as employers, 

the opportunity to split so-called wage issues from non-wage issues, as well as providing 

employees with the opportunity to have a greater voice in the structure of a company 

which would expand their participation rights within a company. Although a more inclusive 

approach and a recognition of stakeholder rights is evident, the enlightened shareholder 

approach is still preferred in the Companies Act. The issue of representation on company 

boards is contentious: there are calls that South Africa should introduce representation at 

board level (as in Germany) or the direct obligation by the board to take employees into 

account (as in England). At the same time, it has been pointed out that the German two-

tier structure cannot simply be copied in South Africa due to major social, economic and 

political differences between the two countries.  

 

The one-tier board structure in South Africa can work: if the provisions of the Companies 

Act, especially regarding issues directly affecting employees are noted. Employees will 

have a meaningful voice if they have a seat on the social and ethics committee, which will 

require an amendment of the Companies Act. The social and ethics committee should be 

granted more meaningful authority and powers in decision-making so as to be more than 
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another tick-box exercise for companies. The Companies Act does not fail employees: for 

example, the proposition that a direct obligation is imposed on the board to take 

employees into account (as in England). Further consideration of the issue is required: 

cutting and pasting from the English system will not achieve much.  

 

Companies in South Africa can and should be more accountable and responsible to their 

employees, for example, if they want to implement changes in strategy that directly and 

indirectly affect employees, as well as impact on in the community (and society at large) 

within which it operates. For example, if a company wants to utilise more cost-effective 

machinery, which will have an impact on job losses, the company could consider 

alternatives such as utilising the employees differently within the organisation or retraining 

them to operate the new machinery. Retrenching employees suggests a corporation is not 

acting responsibly; as does paying huge bonuses to executives in economically distressed 

times and after retrenchments.  Other legislation, like the LRA, offers employees a greater 

voice and participation. The LRA makes provision for workplace forums, a form of worker 

participation that, however, has proved to be unsuccessful in South Africa. It is suggested 

that the provisions regarding workplace forums should be reworked in order to bring them 

inline with the provisions of the Companies Act, especially regarding non-distributive or 

production issues. A synergy between the issues identified in the LRA regarding 

consultation and joint-decision making powers in the workplace forum and the work of the 

social and ethics committee is possible if there is an overlap between the issues that fall 

within the ambit of the social and ethics committee and those granted by the LRA to 

workplace forums. These suggestions address the problems relating to the adversarial 

nature of collective bargaining as non-distributive or production issues will be removed 

from collective bargaining and will be dealt with by the social and ethics committee, which 

possibly could enhance efficiency in the workplace. The issues include restructuring of the 

workplace, changes in the organisation of work, export promotion, job grading, education 

and training in so far as they impact employees.  
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The purpose of CSR initiatives, as well as corporate governance frameworks, is to make 

employees feel as insiders. CSR, for example, should not be merely voluntary: there is no 

guarantee for trade unions (and employees) that the company will regard CSR aspirations 

as not obligatory and subject to managerial discretion. CSR initiatives which fall within the 

ambit of the social and ethics committee calls for trade union involvement to ensure that 

companies meet their obligations and to guarantee that companies report on these issues. 

In this regard I propose a recommendation in the final chapter of the thesis. 

 

Employees, almost exclusively, are dependent on labour law to exercise their right to 

participation and to make their voice heard. Collective bargaining, an adversarial system, 

remain the employees’ primary and, perhaps, default means of having a say in companies. 

To this effect employees are empowered by a right to strike. However, it should be 

exercised as the last resort as it is at considerable cost to employees, their families and the 

greater society (including the employer). Therefore, the position remains unsatisfactory. 

Effective mechanisms should be provided for in insolvency, as well as commercial law, to 

recognise employees as stakeholders as they are still vulnerable and find themselves last in 

the spectrum of stakeholders. These mechanisms could provide protection where labour 

law falls short, for example, in instances such as insolvency or business rescue the status 

of employees as creditors and stakeholders could be expanded beyond what is currently 

provided for by the LRA, BCEA and other labour legislation. Additional remedies could be 

provided, such as liability of the board of directors specifically to employees, especially if 

the company finds itself in a financially-distressed situation and directors fail to inform 

trade unions or to engage with them, or if the operations of the company are conducted in 

a reckless manner, or if employees are retrenched but the directors are paid performance 

bonuses in financially-distressed times. These possibilities will be canvassed further in 

chapter eight. 

 

Chapters four, five and six address issues such as employee participation, the forms of 

employee participation, how collective bargaining is used and can be used as tool to gain 
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greater access to decision-making in companies and why workplace forums are not 

successful, as well as address issues such as empowerment initiatives. 
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CHAPTER 4 – EMPLOYEE PARTICIPATION AND VOICE 

 

4.1 General  

 

The introduction of the LRA in 1995 gave a “fresh impetus to the worker participation 

debate at the level of the enterprise”745: a refreshed enthusiasm that the LRA would 

change things regarding the position of employees and their voice in decision-making in 

organisations.  

 

Labour can be seen as a group, community or society in its own right in the arena in which 

economic actors meet in order to cooperate with regards to goods and services: but the 

dialogue between capital and labour should “occur not only at the enterprise level but also 

at the level of the broader economy”.746 Because work plays a central part in the well-

being of individuals, it is important that work is organised in such a way as to promote the 

well-being of labour.747 Thus, labour “should play an active part in decision-making that 

vitally concerns its interests”.748 Lower submits, at the level of the “economy, of the state 

and internationally, this participation will necessarily be through representative institutions 

such as trade unions”.749 He argues that trade unions are “an indispensable element of 

[economic] and social life”: they are an expression of the freedom of association and are 

central to defending the vital interests of workers.750 The administration of labour is 

important because it ensures an effective functioning of models of information and 

consultation in the workplace, as well it deals with issues such as health and safety and 

working conditions in employment.751 Klerck addresses the changes in the South African 

labour market in the context of globalisation and international practice as follows: 

                                         
745 Anstey Employee Participation 1. 
746 Lower Employee Participation 150. 
747 Lower Employee Participation 151. 
748 Lower Employee Participation 151. 
749 Lower Employee Participation 151. 
750 Lower Employee Participation 151. 
751 Arrigo and Casale 2010 www.ilo.org.  
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The struggle around the future structure of labour relations in South Africa takes place within 
a specific global and local context. Internationally, the current conjuncture is one in which the 
labour movements of many countries are under attack, trade unionism is on the decline in its 
traditional strongholds, and management has seized the initiative in the restructuring of 
production and the transformation of labour relations. Much ink has been spilled in an effort 
to present new 'cooperative' strategies as a necessary part of capital and the state's response 
to the vagaries of globalization. The only choice sanctioned by the 'new world order', we are 
told, is to increase managerial control and emasculate the unions or attempt to harness the 
power of the unions by incorporating them in bargaining and participatory structures. 
Webster and Adler, for example, endorse 'a class compromise between capital and labour: a 
left version of social democracy' and insist that 'socialist solutions are unfeasible' …  The 
impact of the increasing globalization of production, together with the loss of traditional 
political identities, have led many unions in Europe to either a 'strategic disorientation' or a 
'syndicalist opportunism' …. While the outlook for South Africa's labour movement is certainly 
more optimistic, its strategic options are severely curtailed by widespread poverty, low levels 
of economic growth, adversarial and low-trust labour relations, and neo-liberal economic 
policies. The sway and leverage of trade unions mean that employers in South Africa are 
unable to compete on the basis of labour costs with many newly industrialising countries. The 
pursuance of a low-cost strategy presupposes the suppression of the labour movement and 
leads to conflict with the unions or takes the form of 'productivity alliances' such as the 
enterprise unions in Japan. A relatively stable, productive and equitable labour relations 
regime in South Africa will demand incorporation and empowerment, rather than 
marginalisation and restraint, of trade unions. This, in turn, will require a move away from a 
low-skill, low-productivity, low-wage, low investment in research and development, and a 
low-value-added economy. Such a drastic shift in the economy will, of course, be conditioned 
by South Africa's insertion into the international division of labour. While the labour 
movement has the power, influence and resources necessary to obstruct the cheap-labour 
route to increased competitiveness, the question remains whether it can also constitute the 
driving force behind a high-wage/high-skill route. The modalities of such an endeavour will 
be decisively influenced by (amongst others) the scope for conflict and compromise within 
the institutions of labour relations.752 

 

Workers participation or employee involvement focuses on issues, such as stability, 

productivity and a labour relations regime that is equitable, which demand incorporation 

and empowerment. The debate over worker participation (and to what extent) in corporate 

decision-making, at present, is not only a central issue in labour law but extends into 

company law.753 Employers (even today) still construct the terrain of employee 

representation:754 for example, they still have control over an employee share-ownership 

                                         
752 Klerck 1999 Transformation 3-4. 
753 See chapters 2 and 3 above. 
754 Klerck 1999 Transformation 5. 



 

 138 

scheme or collective bargaining or the initiation of joint consultation channels.755 

Managerial strategies756 still constrain the options for and outcomes of participatory 

arrangements.757 There has been a call for corporate law and corporate governance 

regimes to be amended to grant employees’ greater participation and voice in the 

workplace and promote the interests of stakeholders other than those of shareholders.758 

However, South African labour legislation continues to reflect, largely, a “rigid adversarial 

system”,759 which, if it continues, will be “incongruent with the direction which we suggest 

the new corporate project could take”.760 

 

This chapter explores various ways in which participation and voice can be achieved, as 

well as the different forms of participation. It also evaluates the different underpinnings of 

industrial and economic democracy juxtaposing these two constructs and explores 

empowerment and financial participation as ways in which to achieve participation, 

especially of previously disadvantaged employees. The chapter, however, does not look at 

collective bargaining and co-determination in South Africa: these aspects are reserved for 

detailed discussion in chapters five and six below. 

 

                                         
755 Klerck 1999 Transformation 5. 
756 Godfrey, Hirschsohn and Maree 1998 LDD 89 point out the following out regarding strategic 

management: “The central strand in development of the concept strategy in the business world has 
been the notion of strategic management. Strategic management is a wider concept than management 
strategy in that it is presented as a way of managing the entire business; it therefore proposes an 
overarching strategy for the management of a business rather than a discrete strategy for a particular 
management function or a particular management objective. … The concept of strategic management 
can be seen as having three essential features. Firstly, it emphasises rationality in management’s 
decision-making. Secondly, strategic management is situated at the pinnacle of the business, that is, it 
is the preserve of senior management. Thirdly, the objective of this type of management is to provide 
an overall plan that integrates the many diverse decisions taking place at various levels and in the 
different functional areas of the organisation. The aim is to co-ordinate all these layers and functional 
divisions in the firm’s interaction with its present and (predicted) future competitive environment and 
thereby optimise its ability to achieve its objects” (original emphasis). 

757 Klerck 1999 Transformation 5. 
758 See chapters 2 and 3 above. 
759 Adversarialism will be discussed in chapter 5 below. 
760 Davis and Le Roux 2012 Acta Juridica 315. 
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4.2 Employee participation and voice 

4.2.1 Conceptual misperceptions, misnomers and organisational constructions 

4.2.1.1 The notions industrial democracy and economic democracy  

 

Commentators from a variety of circles in South Africa have argued the case for co-

operation, workplace democracy and worker control, as well as participation, in forms that 

vary in intensity but which are dominated by so-called “co-determination”.761 With regard 

to co-determination Streeck points out:  

 

Co-determination presupposes that unions assume that somehow they have to come to 
terms with capital. On the other hand co-determination presupposes the recognition on the 
part of capital that unions will be around for some time, and that one has to come to terms 
with a unionised workforce that makes its interests heard at the workplace.762 

 

In the South African context, a description is as follows:  

 

… co-determination can be taken to refer to join decision-making, where decisions can be 
made only if they are agreed to by both parties. Co-determination as a form of decision-
making can be usefully distinguished from consultation, which involves obligations, usually 
from management, to inform workers before taking a decision, to wait for a response or 
counterproposal, and take any response or counterproposal into consideration when deciding 
the issue.763 

 

Workplace democracy764 in South Africa is a key feature of the new constitutional and 

labour dispensation. The LRA and the Constitution not only afford key rights to workers but 

also protect these rights.765 Du Toit submits that democratisation of the employment 

relationship is essential to both “democracy and increased production and redistribution of 

                                         
761 Jarvis and Sitas 1998 LDD 27. 
762 Streeck 1994 South African Labour Bulletin 87. 
763 Webster and Macun 1998 LLD 66. 
764 Patel 1998 LDD 111-114. 
765 See chapter 2 above in this regard. 
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wealth”.766 With reference to “democratic participation”, Hepple points out that it is “key to 

the effective enforcement of socio-economic rights and the right to equality”.767 The 

enforcement of socio-economic rights and equity rights and the realisation of participation 

will be successful only if those already affected have “an effective voice” in the 

implementation, which requires devising of institutions of “deliberative democracy”:768 to 

create a space in which dialogue and contestation, truly, are possible.769 Mureinik 

maintains that economic rights cost a great deal of money and have a huge impact on 

budgetary decisions and, in a well-ordered democracy, that it is not the responsibility of 

the unelected judiciary to decide what society can afford and what its priorities are, rather 

it is the responsibility of the legislature.770 This argument is regarded as “being dubious”: 

on the grounds that the exclusion of socio-economic rights in a constitution is detrimental 

to democracy.771 Chicktay submits that strikes promote democracy in the workplace rather 

than deny it and that employees, through collective action, can challenge the employer’s 

control over determining the conditions of employment, thus having a greater say within 

the workplace.772  

 

Hepple states that two models of participation realising socio-economic rights and 

employment equity have emerged in South Africa: First, “meaningful engagement”: the 

Constitutional Court developed this principle in a series of cases (mainly dealing with 

housing convictions) and, second, the statutory duty of employers under the EEA to take 

reasonable steps to “consult and reach agreement” with trade union representatives with 

regard to employment equity plans.773 Participation is not limited to these instances. In the 

context of workplace forums the LRA has identified instances of where consultation and 

                                         
766 Du Toit 1993 Stell LR 325. Original emphasis. 
767 See discussion on equality in chapter 2 above. Hepple 2012 SALJ 248. 
768 Hepple 2012 SALJ 248. 
769 Hepple refers to former Chief Justice Pius Langa “Transformative Constitutionalism” 2006 Stell LR 354 

(Hepple 2012 SALJ 248). 
770 Mureinik 1994 SAJHR 467. 
771 Chicktay 2006 Obiter 346. 
772 Chicktay 2006 Obiter 346. 
773 Hepple 2012 SALJ 249. 
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joint decision-making can take place.774 In the Companies Act employees are now provided 

with additional rights.775 When a change to a process, for example, is considered it is 

important to involve employees (and their representatives) and provide them with a voice 

in order to take account of their interests in the decisions that are made.776 

 

The Reconstruction and Development Programme (RDP) White Paper explained the 

democratic imperative as follows: 

 

Industrial democracy will facilitate greater worker participation and decision-making in the 
workplace. The empowerment of workers will be enhanced through access to company 
information. Human resource development, and education and training are key inputs into 
policies aimed at higher employment, the introduction of more advanced technologies, and 
reduced inequalities. Discrimination on the grounds of race and gender must end. Parties to 
collective bargaining will be encouraged to negotiate affirmative action policies to address 
discrimination and the disparities of power between workers and employers. (Para 3.11.4.)777 

 

That notions such as “worker participation”, “industrial democracy” and “economic 

democracy” sometimes are used as synonyms does not further the debate as to what 

exactly worker participation entails.778 Participation and industrial democracy means 

different things to different authors, for some the term “industrial democracy” implies “a 

process of exercising election rights in industry similar to those done in politics”.779 If taken 

literally, “it would imply that workers had the power to change the ‘government’ in industry 

as they do in the political sphere”.780 From section 25 of the Constitution it is clear that 

workers cannot change the “government in industry”, as they may be able to do in the 

political sphere: such power is not extended to industry. They cannot vote the board of 

directors out and appropriate the company’s property.  

                                         
774 See chapter 6 below for a discussion on workplace forums. 
775 See chapters 1-3 above for a discussion on employee rights in corporate law. 
776 Hayter (ed) Collective Bargaining 107. 
777 Du Toit 1997 LDD 42 where he refers to the RDP. Satgar 1997 LDD 49 points out that the “ideological 

prism of The Industrial Court – essentially pluralist industrial relations theory – failed to contribute to a 
labour law project industrial that achieved industrial democracy”. 

778 Arrigo and Casale 2010 www.ilo.org. 
779 Bank Trade Union 41. 
780 Bank Trade Union 41. 
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Workers, as citizens when they are unhappy with how the government is run can vote 

them out in by-elections, provincial, municipal and national elections. Section 25(1) of the 

Constitution for example provides that “[n]o one may be deprived of property except in 

terms of the law of general principles, and no law may permit arbitrary deprivation of 

property”: by implication, though workers might be unhappy with the board of directors, 

they cannot strip them of their proprietary rights or vote them out. A general meeting of 

shareholders alone is entitled to remove the board of directors.781  

 

With regard to the constituent elements of “industrial democracy” there is a level of 

agreement. Industrial democracy sometimes is used interchangeably with concepts such as 

“workers participation” and “employee involvement” in decision-making.782 The context in 

which it is used and the meaning that is attached to it will determine if the concept 

translates meaningfully into rights and a voice for employees. Industrial democracy is a 

broad concept and includes “workers participation” and “employee involvement” in 

decision-making. 

 

Industrial democracy has been described as follows: 

 

Its central objective is the establishment of employee self-management within an 
organisation, whose ownership is vested in either the employees or the State and whose 
managerial function is exercised ultimately through a group, elected by the employees 
themselves, which has the authority over all decisions of the organisation, including the 
allocation of ‘profits’ between extra wages and reinvestment.783 

 

In its objectives784 the LRA aims to “advance economic development, social justice,785 

labour peace and the democratisation of the workplace”,786 but the LRA does not define 

                                         
781 See chapter 3 above for a discussion on the general meeting. 
782 Bank Trade Union  41. 
783 Salamon Industrial Relations (1992) 353-354. 
784 See chapter 2 above for a detailed discussion on the objectives of the LRA. 
785 See chapter 1 and 2 above for more detail on social justice. 
786 S 1 of the LRA. 
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“democratisation of the workplace”, nor does the RDP spell out what “industrial 

democracy” entails.787 As illustrated earlier, different meanings and contexts have been 

attached to the concept “industrial democracy”. It “cannot be explained meaningfully in 

terms of institutions or structures, any more than ‘political democracy’ can be defined in 

terms of a parliamentary or presidential system of government”.788 It is submitted (in the 

context of the RDP White Paper and the objectives of the LRA, in particular, with regard to 

workplace forums),789 that with regard to “industrial democracy” the following carries 

weight: 

 

… industrial democracy is concerned with redressing ‘disparities of power between employers 
and workers. Historically and legally, employers have enjoyed unilateral powers of command 
over workers. In this context industrial democracy must be understood as a project of worker 
empowerment; and the various objectives … (giving workers access to information, abolition 
of discrimination, etc) may be regarded as means towards this end.790 

 

In the broadest sense  

 

industrial democracy is practiced where workers voice their opinions and make suggestions to 
the employer on issues which affect them. The employer gives serious consideration to these 
opinions and suggestions, but reserves the right to undertake the final decision-making.791  

 

In a narrow sense “it means that both parties share equally in all decisions which affect the 

attaining of organizational goals. Workers and employers are then held jointly responsible 

for the outcome of such decisions”.792 If employees are granted a voice in organisations, 

they can achieve some level of equality of power, as well as responsibilities in terms of the 

impact of their decisions. Industrial democracy consists of two elements: (a) the 

opportunity of employees to influence decisions (which indicates their power within the 

workplace) and (b) the impact of employees’ involvement in decisions in the workplace 

                                         
787 Du Toit 1997 LDD 42. 
788 Du Toit 1997 LDD 41. 
789 Workplace Forums will be discussed in detail in chapter 6 below. 
790 Du Toit 1997 LDD 42-43. 
791 Nel 1984 SA J of Lab Rel 6. 
792 Nel 1984 SA J of Lab Rel 6. 
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(which refers to the number of organisational decisions they exert influence on and their 

importance from the employees’ position).793 It is an important pre-requisite that trust 

exists between employees and management to enable them to share information and 

communicate effectively.794 

 

Industrial democracy795 is a contested concept, operating at different levels and made up 

of different elements, which relies on a notion of employee influence or control over 

decisions. This notion of influence or control affects their working lives and grants them 

the opportunity not only to participate in decision-making but also provides them with the 

capacity, through the utilisation of adequate information, to take advantage of that 

opportunity.796 Traditional management theory is directly challenged: “unilateral” decision-

making is transformed into “bilateral” decision-making.797 Industrial democracy 

encompasses a variety of concepts such as employee participation, participative 

management, employee involvement, as well as workers’ control, each of which 

“emphasises particular forms of industrial democracy”.798 For example, it includes 

employee participation on supervisory boards.799 Thus, it is important to properly classify 

the forms of industrial democracy. One classification system separates industrial 

democracy into two groups: (i) control through ownership and (ii) control against 

ownership. Control through ownership initiatives “accept the right of 

capitalists/shareholders to exercise direct control, but seek to acquire this right by 

converting the workers themselves into owners”:800 the workers obtain more or less control 

in the company by acquiring shares.801 Thus industrial democracy is achieved through an 

                                         
793 Nel 1984 SA J of Lab Rel 6. 
794 See chapter 3 above and chapter 5 below with reference to information sharing between employees 

and management. 
795 See also chapter 2 above for a discussion on ownership and control. 
796 Mitchell 1998 IJCLLIR 1. The classification of industrial democracy was also mentioned in chapter 2 

above. 
797 Mitchell 1998 IJCLLIR 1.  
798 Mitchell 1998 IJCLLIR 1.  
799 See chapter 7 below for a detailed discussion on supervisory boards. 
800 Mitchell 1998 IJCLLIR 6. 
801 Mitchell 1998 IJCLLIR 6. 



 

 145 

increase in worker control.802 Control against ownership initiatives “challenges the belief 

that ownership of a firm gives capitalists/shareholders the right to exercise control, and 

seek to expropriate those rights for the workers”.803  

 

Control against ownership initiatives more often are associated with the notion of 

“industrial democracy” “in common parlance”, than control through ownership initiatives. It 

is possible to acquire different degrees of control against ownership.804 Control is entirely 

in the hands of capital in a purely capitalist firm; in a democratic firm control vests in the 

hands of employees on two dimensions.805 The dimensions of employee control, for 

example, are the influence: the extent to which workers influence decision-making, the 

level at which employees are involved in the decision-making process as well as the level 

at which they are allowed to participate.806 

 

In determining what the notion “industrial democracy” entails it is important to look at the 

concept “democracy”. Mitchell points out that democracy is a difficult term to define: The 

word derives from “the Greek words kratos (power to rule) and demos (the people or the 

many)”. 807 Thus, democratisation can be said to be “the process by which those to whom 

decisions relate are given a greater say in the process of decision making …”.808 

Democratic principles are confirmed in the Constitution. Section 7(1) of the Constitution 

provides that “[t]he Bill of Rights is a cornerstone of democracy in South Africa. It 

enshrines the rights of all people in our country and affirms the democratic values of 

human dignity, equality and freedom”. Broadly speaking, democracy is a theory of 

government which attempts to link the people to their government and is based on “a 

belief in the value of the individual human being, and so it demands that the citizen is 

regarded as the sovereign of the state, and has the right to decide matters of general 

                                         
802 Mitchell 1998 IJCLLIR 6. 
803 Mitchell 1998 IJCLLIR 6. 
804 Mitchell 1998 IJCLLIR 6. 
805 Mitchell 1998 IJCLLIR 6. 
806 Mitchell 1998 IJCLLIR 7. My emphasis. 
807 Mitchell 1998 IJCLLIR 5.  
808 Brassey Employment and Labour Law 1-5.  
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concern”.809 In light of the fact that democracy requires popular rule, a vital question in 

the context of industrial democracy can be asked: How far should popular rule extend and 

which issues should be determined by the people as a whole, and which should be left for 

private individuals to decide for themselves? 810 In answering this question, a distinction is 

made between liberal versus radical democracy. 811 

 

Liberal democratic theories, based on liberal individualism, generally restrict the operation 

of democracy to “political” matters.812 The meaning of “political” depends on “assumed and 

often unexamined beliefs”.813 John Locke maintains individuals surrender certain powers to 

the elected government which is the representative of the people.814 The representative 

and elected government is entitled to determine political matters for the people as a whole 

and is required (as a democratic government) to protect the natural rights of citizens and 

no more.815 The function of government is protective and democratic decision-making is 

limited (by liberal democratic theory) “to the creation of a framework for the community 

within which individuals are free to conduct their day to day lives and pursue their own 

interests”.816 By contrast radical democracy “prescribes the application of democratic 

principles and processes throughout all aspects of social existence”.817 Liberal democracy 

operates on the first sphere of democracy, which is the political sphere, whereas radical 

democracy views the economic and social spheres as equally important.  

 

Economic democracy “requires collective control of the means of production”, whereas 

social democracy “requires social equality among individuals”.818 Thus, there is a 

juxtaposition of economic and industrial democracy. Historically, the notion of “economic 

democracy” becomes relevant with the critical evaluation of the notion of democracy as 
                                         
809 Mitchell 1998 IJCLLIR 5. 
810 Mitchell 1998 IJCLLIR 6. 
811 See also Koopman “Democracy” 1. 
812 Mitchell 1998 IJCLLIR 16. 
813 Mitchell 1998 IJCLLIR 16. 
814 Mitchell 1998 IJCLLIR 16. 
815 Mitchell 1998 IJCLLIR 16. 
816 Mitchell 1998 IJCLLIR 16. 
817 Mitchell 1998 IJCLLIR 16. 
818 Mitchell 1998 IJCLLIR 17. 
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linked to political representation.819 The need for “substantive democracy” was proposed 

as a result of the supposed weakness or inadequacy of a purely formal model of 

democracy.820 The starting point of a radical criticism of the elements of formal democracy 

is that an economic democracy programme aims to underscore that democracy cannot be 

separated from the economic structure in which it exists.821 The wider concept and 

programme of “economic democracy” is “not infrequently juxtaposed with the notion of 

industrial democracy”. 822  

 

In the Anglo-Saxon experience the notion of industrial democracy originated from a non-

organic set of theoretical foundations, which included a variety of mechanisms.823 These 

mechanisms range from those typical in the early days of the workers’ movement in the 

defence of labour to those intended to influence the “industrial process” itself. The former 

set of mechanisms include issues such as representation in factories, resistance funds, 

mutual aid associations, which are regarded as forms of “social organisation” and which 

are linked to “associative democracy”.824 The latter set of mechanisms operate through 

collective conflict and the  

 

valorisation of the bargaining method which tends to absorb and, within itself, resolve the 
participatory aspects; and on to (the elaboration of) forms of workers’ participation in the 
governing bodies of commercial enterprises, with a view to ‘democratizing’ employment 
relations within companies and ‘changing society’ – mechanisms, which go beyond the 
negotiating method.825  

 

The term “industrial democracy” is a fairly ample: a well-established body of opinion holds 

that it is “correct to speak of industrial democracy only with reference to the formation and 

                                         
819 Arrigo and Casale 2010 www.ilo.org. 
820 Arrigo and Casale 2010 www.ilo.org. 
821 Arrigo and Casale 2010 www.ilo.org. 
822 Arrigo and Casale 2010 www.ilo.org. 
823 Arrigo and Casale 2010 www.ilo.org. 
824 Arrigo and Casale 2010 www.ilo.org. 
825 Arrigo and Casale 2010 www.ilo.org. My emphasis. 
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construction of powers that counter-balance those of management”.826 In this regard the 

following is emphasised: 

 

Until recently, this juxtaposition of economic and industrial democracy met with consensus – 
at least in theory -, owing to a sort of misunderstanding or change in the terminology. This, 
however, enables us to appreciate the complexity of the ‘theory’ and ‘practice’ of democracy 
in the workplace, in the economy and in society as a whole (industrial democracy, economic 
democracy and political democracy). These forms of expressing democracy seem to be linked 
by relations of continuity and causality where industrial democracy decides on the purposes 
and allocation of production in an entire industry, these decisions will necessarily influence 
(and be influenced by) national economic policy as a whole, which must necessarily engage 
with both production and distribution. Here, industrial democracy must agree with economic 
democracy and also with political democracy. 

A closer link operates in the other direction: economic democracy concerns the fair 
distribution, not just of the gross national product, but also of other social assets including 
the possibility to enter well-paid and fulfilling jobs. One of the aims of economic democracy 
seems therefore to coincide with some of the objectives of industrial democracy. Continuity 
between economic and industrial democracy also consists in the fact that any participation in 
the economy of the enterprise requires a certain degree of participation in management 
decisions …827. 

 

From this quotation, evidently, industrial and economic democracy are closely linked: when 

decisions are made in the industrial democracy sphere regarding the purposes and 

allocation of production in an entire industry it will have an influence on national economic 

policy and also be influenced by national economic policy. In addition to the alignment of 

industrial and economic policy evidently, there is a link between industrial democracy and 

economic democracy. Economic democracy’s concern with the fair distribution of the gross 

national product and of other social assets, including the possibility to enter well-paid and 
                                         
826 Du Toit 1993 Stell LR point out that “‘worker control’ … or, perhaps more accurately, ‘industrial 

democracy’” is fundamentally a different proposition because the management function is exercised 
exclusively by employees as they do not “participate” in management rather are management (original 
emphasis). 

827 Arrigo and Casale 2010 www.ilo.org. Arrigo and Casale formulated the following regarding economic 
democracy: “The formula of economic democracy, as manifested in the theoretical evolution and 
experience of some European national systems, in effect synthesizes the essential terms of democracy, 
labour and the enterprise. This formula essentially poses two questions: a) whether and in what form 
economic forces are present and active in the structures of the democratic system, and whether there 
are disparities or distortions between legal provisions (including those of Constitutional relevance) and 
actual circumstances; and b) whether the principles and rules of democracy are exercised and effective 
in the encounter between entrepreneurial initiative and organized labour” (Arrigo and Casale 2010 
www.ilo.org). 
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fulfilling jobs, is at the heart of the achievement of social justice and the advancement of 

the economic development of workers and is reflected in the objectives of the LRA. 

Cognisance must be taken of all three facets with regard to “voice”, “participation” and 

“decision-making” powers of employees. 

 

Through political, economic and social spheres democracy is extended to all areas of life: 

the goals of radical democracy mirror socialist aspirations for the democratisation of 

economic life through the collectivisation of wealth and worker self-management.828 The 

rationale for “voice” and “representation” includes the following: issues such as self-

empowerment and the right to dignity of workers in South Africa appear to be central to 

achieving some form of voice in organisations and the improvement of working conditions; 

the terms and conditions of employment.  

 

4.2.1.2 The notions of employee participation, involvement and employee voice 

4.2.1.2.1 Employee participation 

 

In the words of Schregle829 worker participation is -  

 

to cite the title of a famous novel, ‘a many-splendoured thing’. The snag is that 
everybody who uses this expression has a clear and definite form of workers’ 
participation in mind, but since such definitions vary greatly from country to country 
international dialogue is extremely difficult. 

 

Employee (worker) participation830 needs clarification: there is no single, unambiguous 

meaning attached to the term “worker participation”.831 What constitutes workers’ 

participation also differs in the various national systems. It is a term, which has been 

                                         
828 Mitchell 1998 IJCLLIR 17. 
829 Schregle 1976 Int'l Lab Rev 2. 
830 The concept “worker participation” will be used interchangeably with the concept “employee 

participation”. 
831 Arrigo and Casale 2010 www.ilo.org. 
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widely debated and which has different meanings depending on whether it is viewed from 

an employee, trade union, employer, or state perspective.832  

 

In order to better understand the importance of employee participation in corporate 

decision-making the motives and reasons for its existence and implementation must be 

investigated and established. Different role players have different interests in the outcome 

of employee participation: these include employees, trade unions, managers (directors), 

owners and the state.833 Conflicting interests result in conflicting views, depending from 

which viewpoint employee participation is approached: trade unions push for a greater 

voice in the organisation whereas owners do not readily want to relinquish power and 

control over the organisation.  

 

Ethical, political, social and economic ideologies underpin the debate over the greater 

influence of labour on management (corporate) decision-making.834 The historical concept 

of participation dates back to the Greek Polis. In The Republic Plato argues that the 

interests of the city are best served if the citizens directly participated via the Polis in 

governance matters.835 Strauss maintains that participation is “a theory, in part because 

when it works (a key point), it provides a win-win solution to a central organizational 

problem: how to satisfy workers’ needs while simultaneously achieving organizational 

objectives”.836 The term “participation” covers a wide variety of processes and institutions 

and has taken on many forms: “definitions abound, many ideologically loaded”.837 

“Participation”, broadly, is “a process that allows employees to exercise some influence 

over their work and the conditions under which they work”.838 Heller et al note the 

following: 

 

                                         
832 Finnemore Labour Relations 207. 
833 Maree 2000 Society in Transition 112. 
834 Blanpain 1974 ILJ (UK) 5. 
835 Valoyi, Lessing and Schepers 2000 J Ind Psych 32.  
836 Strauss 2006 Industrial Relations 778. 
837 Strauss 2006 Industrial Relations 779. 
838 Heller et al Organizational Participation 15; Strauss 2006 Industrial Relations 779. My emphasis. 
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Some authors insist that participation must be a group process, involving groups of 
employees and their bosses; others stress delegation, the process by which the individual 
employee is given greater freedom to make decisions on his or her own. Some restrict the 
term ‘participation’ to formal institutions, such as work councils; other definitions embrace 
‘informal participation’, the day-to-day relations between supervisors and subordinates in 
which subordinates are allowed substantial input into work decisions. Finally, there are those 
who stress participation as a process and those who are concerned with participation as a 
result.839 

 

Both formal and informal participation platforms should be provided for. Although it is 

important that participation takes place through formal institutions, such as work councils, 

inputs on work processes that impact the way a production process is affected or can be 

changed or how a production line can be more efficiently and effectively be operated, also 

grant employees voice, albeit, informally. The process as well as the result is important 

because, without focusing on the process (formal or informal) and how it manifests, the 

result will directly or indirectly be affected and could mean a decision is either good or bad. 

 

Strauss is of the opinion that participation is about the “actual influence, not feeling of 

influence that is important”:  that workers voice is meaningless if the message is 

ignored.840 This point is important in considering the different channels through which 

participation can be effected as well as the mechanisms: “employee voice” can be effected 

by means of trade unions which represent them or through direct or indirect means where 

issues are left to consultation or to joint decision-making processes. Employees, directly or 

indirectly, are involved in the decision-making process and are meaningful partners in 

consultation. In this context the main feature of participation lies in its dynamic nature: like 

democracy in general, it is “a lengthy, prolonged process” that includes “the digesting of 

experience gained and the drawing on new ideas, events, actions, policies and strategies 

which either directly or indirectly increase (but my also reduce) worker influence”.841 

Democratic participation “is a dynamic process that has to be constantly proposed, learned 

and defended”, but “whatever the conjunctural fate of worker participation, worker control 

                                         
839 Heller et al Organizational Participation 15. 
840 Strauss 2006 Industrial Relations 779. Original emphasis. 
841 Kester, Zammit and Gold “New Frontiers” 4. 
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or worker self-management in different moments of history, the subject matter appears to 

retain a fundamental attraction”.842  

 

Thus, participation is defined as “a process, a movement, which sets in motion a 

democratic way of thinking – even when the actual forms of participation have functioned 

with great defects”.843 Participation entails either a formal or informal process, a movement 

that is driven by the state, industry, trade unions, social partners, management or 

employees themselves, in which employees are included or excluded from decision-making 

(obviously depending on the type of decision that is made and the information that is 

provided to them). Thus, it does not matter whether decision-making takes place through 

collective bargaining, works councils (workplace forums), supervisory boards or other 

means: a democratic way of thinking, ultimately, is what drives the movement as well as 

the process of decision-making. 

 

Salamon (as referred to in chapter 1 above) describes employee participation as:  

 

a philosophy or style of organisational management which recognises both the need and the 
right of employees, individually or collectively, to be involved with management in areas of 
the organisation’s decision-making beyond that normally covered by collective bargaining.844  

 

Salamon proposes, due to the fact that the term “worker participation” does not have a 

universally accepted meaning, that three quite different interpretations are possible: 

 

(1) As a socio-political concept of industrial organisation generally reflecting an approach 
which in its ultimate form would see a form of employee self-management prevail in 
organisations whether owned by employees or the state. The managerial function is 
exercised through a group of elected representatives which has responsibility for 
organisational decision-making including the allocation of profits or surplus value. Major 
changes in economic and authority relations in organisations and the wider society would be 
required to achieve the “vision” of this approach on a wide front. 

                                         
842 Kester, Zammit and Gold “New Frontiers” 4. 
843 Kester, Zammit and Gold “New Frontiers” 4. 
844 Salamon Industrial Relations (1987) 296, (1992) 341. 
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(2) As a generic term to encompass all processes and institutions of employee influence 
within organisations ranging from simple managerial information giving through joint 
consultation to collective bargaining, works councils and forms of worker control. 

(3) As a term denoting a phase in the evolutionary development of traditional joint regulation 
process envisaging a move beyond traditional collective bargaining, and certainly mere 
information giving and consultation (‘pseudo participation’)845 to new levels of shared 
responsibility and shared decision-making (‘real participation’).846 

 

According to Du Toit, worker participation (in the sense Salamon uses) “may be seen as a 

form of democratisation to the extent that it makes inroads into management 

prerogative”,847 but, by definition, is limited.848 In a similar vein, Olivier points out that 

“participation in decision-making cannot realistically be seen as industrial democracy in the 

true sense of the word” because at “best it reflects inroads into management prerogative, 

but certainly not industrial democracy in the sense that [the] collective voice of the 

workers will constitute or even determine the eventual business decision to be 

implemented in the enterprise”.849 It has been argued that representation in the workplace 

is a basic human right not confined to trade union members alone:850 participation by 

employees “is a value in its own right” because it “corresponds to the aspirations and 

sense of responsibility of people”.851 Worker participation is “a means to the representation 

of interests and an indispensable basis for the trade union movement towards realisation 

                                         
845 In 1970 Pateman identified three different kinds of participation: “(a) pseudo  participation –

management uses participation as a way of persuading workers to accept decisions that have already 
been made; (b) partial  participation - two or more parties are able to influence the decision that are 
made but the final power rests with one of them; and (c) full  participation—a process where each 
member of a decision-making body has equal power to determine the outcome of decisions. The 
problem with such a demarcation of forms of representational participation is that it rides roughshod 
over the actual variety of possible types” (Klerck 1999 Transformation 9). 

846 Anstey Worker Participation 3-4. Emphasis in original. 
847 Du Toit et al Labour Relations Law (2006) 342 point out criticisms of employee participation: “… much 

of the criticism of employee participation is bound up with its (perceived) impact on power relations in 
the workplace. From an employer’s point of view it may be seen as restricting managerial prerogative 
and flexibility of decision-making. Conversely, trade unions have been concerned that it may blur the 
distinction between management and employee interests, thus undermining the basis of trade union 
organisation in the workplace”. 

848 Du Toit 1993 Stell LR 326. 
849 Olivier 1996 ILJ 806. See also Du Toit 1993 Stell LR 326-327. 
850 Du Toit et al Labour Relations Law (2006) 342. 
851 Du Toit et al Labour Relations Law (2006) 342. 
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of its own policy aims”.852 

 

4.2.1.2.2 Approaches to employee participation 

 

After examining various schemes and approaches to worker participation Godfrey, 

Hirschsohn and Maree identify two approaches that can be adopted by management:853 a 

tendency either to place emphasis on structure for participation (the structural approach) 

or on the process for employee involvement (the process approach).854  

 

The structural approach “tended to emerge at firms where there were powerful unions 

present with strong shop floor organisation”,855 where managers had to engage with the 

union at collective level in an attempt to make changes in order to respond to 

environmental pressures.856 Here, engagement structures had to be set up within which 

participation could take place. This approach is characterised by being largely 

representative and is governed by collective agreements that entrench structures with 

“clear rights to decision-making” and that cover a range of issues.857 In its most developed 

form, these structures were situated at various levels, such as operational, business unit 

and strategic levels of decision-making.858  

 

The process approach, on the other hand, “saw performance improvement in response to 

environmental pressures as an on-going process that utilised a variety of structures at the 

operational level to increase employee involvement and commitment”.859 The requirement 

of performance improvement is dominant, irrespective of the fact that these were 

structures for participation: the structures were utilised, primarily, to advance performance 

                                         
852 Du Toit et al Labour Relations Law (2006) 342. 
853 Godfrey, Hirschsohn and Maree 1997 LDD 98. 
854 Godfrey, Hirschsohn and Maree 1997 LDD 98. 
855 Godfrey, Hirschsohn and Maree 1997 LDD 98. 
856 Godfrey, Hirschsohn and Maree 1997 LDD 98. 
857 Godfrey, Hirschsohn and Maree 1997 LDD 98. 
858 Godfrey, Hirschsohn and Maree 1997 LDD 98. 
859 Godfrey, Hirschsohn and Maree 1997 LDD 98. 
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improvement. 860 Employee participation in the process approach is largely individual and 

direct and enforced through structures that are situated at the operational level.861 If high-

level structures exist, they tend to be of the steering committee type that “sought to 

monitor and facilitate the process rather than to entrench firmly workers rights to decision-

making”.862  

 

Firms that utilise the structural approach saw participation primarily in industrial relations 

terms, whereas the process approach emphasises the human resource development 

aspects of participation. In terms of the structural approach, participation is part of an 

industrial relations strategy “in the face of strong and active trade unions that sought to 

overcome or significantly reduce adversarialism”, whereas the process approach sees 

participation as “a way of improving employee commitment and performance as an 

important process of improving the competitive performance of the firm”.863   

 

Both approaches are evident in the past when employee participation was lacking: a 

characteristic of the pre-LRA era. In the post-LRA era, through trade unions, workers are 

granted access to information and decision-making in organisations; they have access to 

collective-bargaining processes, as well as having power through the right to strike if there 

is deadlock in negotiations. Workplace forums are provided for as an alternative to address 

the so-called non-distributive, or production or non-wage, issues: the workplace forum 

either takes part in the consultation process, or joint-decision-making must take place.864 It 

is evident in the thought process underlying the LRA that both approaches are present in 

South Africa. 

 

                                         
860 Godfrey, Hirschsohn and Maree 1997 LDD 99. 
861 Godfrey, Hirschsohn and Maree 1997 LDD 99. 
862 Godfrey, Hirschsohn and Maree 1997 LDD 99. 
863 Godfrey, Hirschsohn and Maree 1997 LDD 99. 
864 See chapter 6 below for a discussion on workplace forums and consultation and joint decision-making 

regarding non-distributive issues. 
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Du Toit et al865 identified three broad approaches to participation: the transformative, the 

best practice and managerialist approaches.866 These approaches are summarised as 

follows: 

1 The transformative approach: It is a basic democratic right for employees to 

participate in managerial decision-making.867 Section 8(2) of the Constitution is 

relevant - the Bill of Rights is binding on juristic persons to the extent it applies to 

them.868 

2 The best practice approach: Employee participation is “encouraged on the basis that 

it is in keeping with current managerial best practice” and is consistent with the 

pluralist approach to industrial relations. This approach is also consistent with the 

recognition of common and conflicting interests between management, labour and 

the state.869 The approach is consistent with the view of Webster and Macun who 

describe the outcomes of worker participation in South Africa as “enhancing and 

improving the operations of firms”.870 

3 The managerialist approach: In terms of this approach employers establish structures 

with “the primary intention of providing opportunities for employers to consult directly 

with employees rather than for employees to participate via representatives in 

decision making” and it includes structures such as quality circles,871 team briefing 

meetings,872 and so on.873 

 
                                         
865 Du Toit et al Workplace Forums as referred to by Steadman 2004 ILJ 1180. 
866 Steadman 2004 ILJ 1180. 
867 Steadman 2004 ILJ 1180. 
868 Steadman 2004 ILJ 1180. See also chapters 1 and 3 above with reference to the application of the 

Constitution to juristic persons.  
869 Steadman 2004 ILJ 1180-1181.  
870 Steadman 2004 ILJ 1180. See also Webster and Macun 1998 LDD 63-84 for more detail in this regard. 
871 Quality circles are “small groups meeting voluntarily to perform quality control functions in the 

workplace” and is “usually part of a larger companywide quality improvement programme” (Anstey 
Employee Participation 7). 

872 Teams can be used to improve organisational performance, improve problem solving, raise quality and 
coordinate functions and specific projects involving a variety of specialities (Anstey Employee 
Participation 7). A team can be defined as “… a small number of people with complementary skills who 
are committed to a common purpose, performance goals, and approach for which they hold themselves 
mutually accountable” (Anstey Employee Participation 9 referring to Katzenbach and Smith 1994:45). 
Quality circles are regarded to be teams (Anstey Employee Participation 9). 

873 Steadman 2004 ILJ 1181.  
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An alternative approach to employee participation, however, is supported by unions, and 

which is located in the socialist theory, and from which two theories about participation 

have been advanced. According to the first theory, participation is regarded as “negative 

and limiting”:874 it claims that workers and employers “belong to two social classes with 

antagonistic interests, which limit the attainment of industrial democracy”,875  and thus 

rejects worker participation on the basis that it presupposes co-operation between the two 

social classes. In terms of the second theory, participation is seen as “positive and 

constructive because through the consensus achieved as a result of participation, inroads 

can be made into capitalism, as a basis for eventual transition to socialism”. 876 Thus, it is 

considered as “an opportunity to achieve ‘worker control’ of decision-making”.877 

 

4.2.1.2.3 Rationale for employee participation 

 

Weiss makes the case in favour of employee participation: 

 
If the employee is not to be treated as a mere object it is also necessary that the democratic 
structure of modern society is reflected in the employment relationship. Therefore, it is 
necessary that the employee is not merely an object of management’s decision making but 
participating – either directly or by representatives – in the decision-making process. 
Employee involvement in management’s decision making is becoming more and more 
important. Even if its driving force is the idea of workplace democracy it should be seen that 
employees’ involvement in management’s decision making has also advantages for the 
respective companies and for the economy as a whole. The legitimacy of management’s 
decision making is increased, implementation of decisions is facilitated and conflicts are 
absorbed. The permanent dialogue between management and employees or their 
representatives helps to build up trust and confidence on both sides. The need to justify the 
planned decisions towards employees or their representatives evidently leads to more careful 
and, therefore, better decision making. Since employees and their representatives tend to 
favour long-term strategies, the stability of the companies is supported.878 

 

                                         
874 Steadman 2004 ILJ 1181.  
875 Steadman 2004 ILJ 1181.  
876 Steadman 2004 ILJ 1181.  
877 Steadman 2004 ILJ 1181.  
878 Weiss “Re-inventing Labour Law” 50-51. 
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Worker participation cannot be understood purely in economic terms: it has political and 

social implications.879 The brief to the drafting team of the LRA was to give effect, inter 

alia, to as the Reconstruction and Development Programme (RDP) of government, as well 

as relevant ILO conventions880 and the interim Constitution.881 The RDP calls for the 

facilitation of worker participation and decision-making in the world of work, including 

issues such as the obligation of employees to negotiate on substantial changes concerning 

workplace organisation within a nationally negotiated framework.882  

 

Strauss points out, though for other authors participation is about the various mechanisms 

used to involve the workforce in decisions at all levels of the organisation, for him the 

distinction is between “influence” and “involvement”. He explains the difference as follows:  

 

Involvement is often passive; influence is active. I may be involved in a sporting event or a 
good book; I don’t influence them. Many forms of ‘financial participation’, such as stock 
options, may involve workers, but make no provision for them to exercise influence.883 

 

The involvement of employees means “any mechanism, including information, consultation 

and participation, through which employees’ representatives may exercise an influence on 

decisions to be taken within the company”.884 Employee participation and involvement, 

broadly, can be interpreted to incorporate any mechanism designed to increase employee 

input into managerial decision-making and often are seen as the “political democratisation 

of the workplace in so far as it facilitates the redistribution of decision making power away 

from management and towards employees”.885 The influence on decisions, as a rule, is 

                                         
879 Du Toit 1997 LDD 39. 
880 See chapter 2 above regarding the ILO conventions.  
881 Du Toit 1997 LDD 39 
882 Du Toit 1997 LDD 39 where he discusses the RDP. 
883 Strauss 2006 Industrial Relations 779. 
884 My emphasis. This is the definition according to the Council Directive supplementing the Statute for a 

European Company, approved by the Employment and Social Affairs Council of 8 October 2001 (Art. 
2h) (Blanpain “Globalisation” 65-66). 

885 Gunnigle 2004 http://hdl.handle.net/1044/100. 
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“limited to information and consultation, leaving the prerogative of management intact 

...”.886  

 

Blanpain points out in this regard: 

 

… the objective that goes along with ‘involvement of employees’ has to my mind, less to do 
with power, in the sense that employees get a chance to influence management decision-
making regarding important issues such as company restructuring. 

Involvement of employees has, in the first place, to do with the fact that enterprises need the 
support of their employees, collaborators in a competitive environment in which creativity 
and information-in-action are the basic ingredients for economic success. Information and 
consultation are a must in the information society and an essential factor for companies to be 
competitive and for employees to obtain good wages and working conditions.887 

 

In the context of what is said above, however, the power to manage the enterprise 

belongs to the employer and the employer has the right to make decisions regarding the 

aims of the organisation and the way in which the organisation will achieve these aims.888 

The managerial prerogative is usually seen as being of special importance when dealing 

with decisions about the human resources utilised by the organisation because it is linked 

to the employer's ability to control the activities of employees in the workplace. The 

employer is in control of the information that will be shared with employees, as well as the 

topics for consultation. Social and economic considerations cannot provide a legal basis for 

the employer’s right to manage employees and, conversely, for employees to obey 

instructions:889 to be legally enforceable the managerial prerogative has its origins in law; 

in the contract of employment in which employees are subordinate to the authority of the 

employer.890 In order for information sharing and consultation properly to be facilitated 

                                         
886 Blanpain “Globalisation” 66. 
887 Blanpain “Globalisation” 66-67. 
888 See also chapter 2 above for a detailed discussion on the managerial prerogative. 
889 Strydom 1999 SA Merc LJ (part 1) 49. 
890 Strydom 1999 SA Merc LJ (part 1) 49. 
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“unilateral” decision-making must be transformed into “bilateral” decision-making and 

proper collaboration should take place between employees and managers.891  

 

The emphasis is on presenting a pluralist view. Industrial-relations authors tend to hold a 

pluralist view of industrial relations because they regard the undertaking as “a coalition of 

diverse interest groups such as employees and their trade unions, shareholders and 

consumers, presided over by a top management which serves the long-term needs of the 

organisation by paying due concern to all these different interests”.892 In this view 

employers should be accountable for their actions to employees.893 The employer’s 

prerogative can be limited not only by means of collective bargaining894 but also through 

market control and accountability895 through corporate governance mechanisms. 

 

From the above the rationale for employee participation is threefold:896  

(i) First, by granting employees a voice in the workplace, participation not only fulfil the 

non-pecuniary need for social approval, achievement and creativity, it also promotes 

employees’ sense of competence, self-worth and self-actualisation as the workforce 

becomes more educated in the process and basic material needs are better 

satisfied.897 

                                         
891 Strydom 1999 SA Merc LJ (part 1) 49. 
892 Strydom 1999 SA Merc LJ (part 1) 51. Kochan Collective Bargaining 43 emphasise that “industrial 

relations theories, research, and policy prescriptions must be conscious of the relationships among the 
goals of workers, employers, and the larger society and seek ways of achieving a workable and 
equitable balance among these interests” (original emphasis). Kaufman (ed) Theoretical Perspectives 
196 with reference to the pluralist view adds the following: “Imbalance of income, from a pluralist 
perspective, can reduce economic growth by depressing consumer purchasing power and preventing 
investments in human and physical capital. Excessive corporate power that creates substandard wages 
and working conditions can burden society with welfare-reducing social costs. Behavioral elements of 
decision making imply that individual perceptions of balance or fairness can affect employee turnover, 
productivity, and other industrial relations outcomes. A central analytical tenet of the pluralist school, 
therefore, is that employment relations outcomes emerge and persist not because they are necessarily 
the most efficient – as would be the case under a neoclassical paradigm – but because they strike a 
balance between the competing interests of different individuals, stakeholders, and institutions.” 

893 Flanders Management and Unions 136-139. 
894 Collective bargaining will be addressed in chapter 5 below. 
895 The employer’s prerogative is at its strongest in a weak economy when there is job scarcity and a large 

potential workforce for employers to choose from (Flanders Management and Unions 136-139). 
896 Markey 2004 IJCLLIR 534. 
897 Markey 2004 IJCLLIR 534. 
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(ii) Second, employee participation, seen as a form of power-sharing on the basis of 

democratic principles898 by which, on the left of the spectrum, “workers’ control is 

extended as the polar opposite of the managerial prerogative and thus also entails 

empowerment of employees through participation”.899 Employees, through 

empowerment, influence not only the structure but also the process of decision-

making. 

(iii) Third, employee participation contributes substantially to efficiency because it 

enhances not only the quality of decision-making by broadening the inputs, it also 

improves motivation, communications and cooperation in the workplace.900 It may 

also reduce the workload of supervisors, encourage skills development in the 

workforce and contribute to a general improvement of the employee/employer 

relationship.901 

 

Worker participation is not an equivalent to industrial democracy: it “does not, in any 

conventional meaning of the term, redress the disparity of power between employers and 

workers”.902 Power in the workplace still resides decisively with the employer.903 However, 

it is not the case in all instances. In terms of sections 84 and 86 of the LRA a workplace 

forum should be consulted by the employer with a view to reaching consensus on the 

matters listed in section 84 and participate in joint decision-making about the matters 

referred to in section 86.904  

 

According to Schregle workers’ participation, in its weakest form, starts where workers: 

 

are merely informed beforehand of management decisions. In its strongest form, workers’ 
participation comprises arrangements under which workers manage their enterprises 

                                         
898 This is sometimes referred to as “industrial citizenship” but those who advance  this argument for 

participation commonly favour the term “industrial democracy”  although the latter is not preferred by 
employers (Markey 2004 IJCLLIR 534). 

899 Markey 2004 IJCLLIR 534. 
900 Markey 2004 IJCLLIR 535. 
901 Markey 2004 IJCLLIR 535. 
902 Du Toit 1997 LDD 43. 
903 Du Toit 1997 LDD 43. 
904 Consultation and joint decision-making will be addressed in chapter 6 below. 
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themselves, as is the case in Yugoslavia, although strictly speaking this is no longer workers’ 
participation but workers' management, or as some prefer to say, ‘workers’ self-
management’. In between these two extremes, there are various shades of mutual dealings, 
including consultation, discussion, co-decision, protest and negotiation.905  

 

Worker participation “may represent a lesser or greater degree of democratisation evolving 

within the matrix of contradictory interests and expectations”.906 Not only employers and 

workers (broadly speaking) compete, other stakeholders should be taken into account:907 

such as trade unions, which may have institutional interests that differ from the interests 

of their members (let alone that of employers), and stakeholders outside the enterprise 

(such as consumers or environmental groups).908 Employers and employees may be 

exposed to market and political pressures, over which they have no or little control. 

Worker participation “must seek to give expression to worker interests in context of these 

contradictory dynamics, subject to the employer’s residual power of command”.909 

Employee participation, moreover, is “a process of interaction whereby employees, directly 

or indirectly through their representatives, are able to influence decision-making which 

affects their power, status, remuneration and working conditions”.910 Worker participation, 

like other forms of democratisation, is essentially concerned with empowerment and 

human development and, at the same time, is rooted in the world of work: if it is to be 

viable, “it should enhance not only the quality of working life but also the product, and 

productivity, of labour”.911  

 

The definition of worker participation includes diverse notions and disciplines that 

correspond to the different degrees of “producers’ cooperation” that “acquire significance 

in any given system of labour administration, including industrial relations”.912 The forms 

and models of participation are conditioned by diverse factors, such as the labour 
                                         
905 Schregle 1976 Int'l Lab Rev 3. 
906 Du Toit 1997 LDD 43. 
907 Du Toit 1997 LDD 43. 
908 Du Toit 1997 LDD 43. 
909 Du Toit 1997 LDDt 43. 
910 Finnemore Labour Relations 207. 
911 Du Toit 1997 LDD 43. 
912 Arrigo and Casale 2010 www.ilo.org. 
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administration system, models of representation of workers’, the nature of the employment 

relationship (whether private or public), the organisational dimension of markets and 

enterprises and the relationship between contractual and legislative sources.913 The 

functional diversity of representation and bargaining systems depends on diverse trade 

union traditions and practices, collective action at firm level, industrial sectors and general 

economic policy, which not only differ from country to country but also from region to 

region.914 Workers’ participation, therefore, includes numerous and diverse regulatory 

concepts and techniques through which collective representatives seek to influence 

decisions made by the enterprises that employ them, as well as to share in the economic 

and financial consequences of these decisions.915  

 

A central feature of a pluralist industrial relations paradigm is balancing competing 

interests in the employment relationship: 

 

If the democratic state is to attain its fullest and finest development, it is essential that the 
actual needs and desires of the human agents concerned should be the main considerations 
in determining the conditions of employment. … We see, therefore, that industrial 
administration is, in the democratic state, a more complicated matter than is naively 
imagined by the old-fashioned capitalist, demanding the ‘right to manage his own business in 
his own way.’ … In the interests of the community as a whole, no one of the interminable 
series of decisions can be allowed to run counter to the consensus if expert opinion 
representing the consumers on the one hand, the producers on the other, and the nation 
that is paramount over both.916 

 
4.2.1.2.4 Objectives of employee participation 

 

Four major objectives of worker participation exist: the redistribution of power in labour 

relations, the humanisation of capital, the redistribution of income and employment 

(equity) and efficiency and productivity.917 The redistribution of power in labour relations is 

instrumental to the development of democracy; the humanisation of capital enhances the 

                                         
913 Arrigo and Casale 2010 www.ilo.org. 
914 Arrigo and Casale 2010 www.ilo.org. 
915 Arrigo and Casale 2010 www.ilo.org. 
916 Kaufman Theoretical Perspectives 203 where Webb and Webb 1897 821-823 is quoted.  
917 Kester Trade Unions 3. 
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self-respect and dignity of employees.918 According to Kester there are five classical aims 

of worker participation: (i) humanisation of work and of workplace social relations, (ii) 

democratisation of decision-making, (iii) improvement of productivity and efficiency, (iv) 

greater economic equity with respect to income and jobs, and (v) solidarity.919 Du Toit 

points out that these aims are inter-related: the economic potential of worker participation, 

which is the productivity and efficiency element, cannot be realised without investing in the 

necessary "social" infrastructure, the humanisation, democratisation, economic equity, 

solidarity elements:920 “greater productivity cannot be achieved by the instrumentalist 

route of merely establishing structures and expecting them to work”.921 

 

4.2.1.2.5 Employee voice 

 

From the above discussion a fundamental of the democratisation of the workplace is to 

provide workers with a louder “voice” when it comes to decisions that affect their work and 

working conditions. The notion “employee voice” is a growing interest, not only of 

academics but also practitioners: other terms for it, such as participation, engagement, 

involvement or empowerment, are often used interchangeably without extracting the 

conceptual meanings or inherent differences.922 “Voice”, in general terms, refers to “how 

employees are able to have a say regarding work activities and decision making issues 

within the organization in which they work”.923 There is growing interest in employee voice 

by those desiring a better system of employee representation and by those looking for 

higher levels of organisational performance.924 From a public policy perspective the 

environment is sympathetic towards trade unions and the notion of employee rights. 

 

                                         
918 Kester Trade Unions 3. 
919 Kester Towards Effective Worker Participation 3. 
920 Du Toit 1997 LDD 43. 
921 Du Toit 1997 LDD 43. 
922 Wilkinson and Fay 2011 Hum Res Man 65. 
923 Wilkinson and Fay 2011 Hum Res Man 65. 
924 Dundon et al 2004 Int J Hum Res Man 1149. 
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The disagreement as to what constitutes/comprises “voice” can be illustrated as follows. It 

has been suggested, historically, that voice meant collective bargaining and that this 

“chosen method of joint regulation became a straitjacket inhibiting the very things needed 

to win and keep customers” .925 Blame was largely placed on management, suggesting that 

the shift to direct involvement reflects a desire to improve organisational performance. It 

has been argued that “collective voice achieves what the lone voice could never do: it 

humanises and civilizes the workplace, arguing that collective representation is the 

foundation of a partnership relationship that brings positive benefits for business”. 926 Also, 

the way employees are treated, such as through the provision of opportunities to voice 

their interests may have a more significant impact on commitment than the way 

employees are paid. 

 

It is apparent that there “are competing meanings of the term ‘employee voice’, and that 

quite different purposes can underpin a desire for collective voice rather than for individual 

voice”.927 The best-known use of the word “voice” is found in Hirschman’s928 classic study 

in 1970 of African railways: he conceptualised voice as “an option for customers in a 

context of how organizations respond to decline”.929 Freeman and Medoff, in 1984, argued 

that it made good sense for both employer and employee to have a voice mechanism, 

which “had both a consensual and a conflictual image: on the one hand, participation 

could lead to a beneficial impact on quality and productivity, while, on the other, it could 

deflect problems which otherwise might explode”.930 Trade unions (according to Freeman 

and Medoff) are regarded as the best agents to provide such “voice” because they are 

independent of the employer, which adds a degree of legitimacy.931 Some commentators 

regard independent unions as the only source of a genuine “voice” and in this context, 
                                         
925 Dundon et al 2004 Int J Hum Res Man 1150. 
926 Dundon et al 2004 Int J Hum Res Man 1150. 
927 Dundon et al 2004 Int J Hum Res Man 1150. 
928 Wilkinson and Fay 2011 Hum Res Man 65 refers to Hirschman who conceptualised “voice” in a very 

specific way and in the context of how organizations respond to decline, though the term has been 
used in rather different contexts and applications since. His own definition was “any attempt at all to 
change rather than to escape from an objectionable state of affairs (30).” 

929 Dundon et al 2004 Int J Hum Res Man 1151. 
930 Dundon et al 2004 Int J Hum Res Man 1151. 
931 Dundon et al 2004 Int J Hum Res Man 1151. 
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“much of the industrial relations literature views the articulation of grievances, either on an 

individual or collective basis, as the sole component of voice”.932 Summers observed, with 

regard to workers’ voice: 

 

… I believe, that no industrial society can compete and prosper in the world market unless 
there is cooperation and mutual problem solving between management and workers. 
Workers – even unskilled and uneducated workers – know things about the reality of 
production processes in their workplaces, the causes of defective products, lost time and 
work injuries, and the potential for improvement which management never learns. At the 
same time, workers have the choice to do the least required or the most possible, which 
employers cannot control by command. Every knowledgeable personnel expert agrees that 
giving the workers a voice in the decisions which affect their working life is essential for 
productivity and profitability. And giving workers a voice is equally essential for improving the 
quality of the employees’ working life and providing a democratic workplace. The worker’s 
voice cannot be shouts of protests or demands, answered by the employer’s assertion of 
management prerogatives. The worker’s voice must be one which answer management’s 
seeking of assistance with a willingness to listen – a willingness to share in problem solving 
and a willingness to consider employees not as suppliers of labour but as partners in the 
enterprise.933 

 

Four manifestations of employee voice can be identified.934 First, voice can be articulated 

as individual dissatisfaction which is aimed at addressing a specific problem or issue with 

management and thus finding expression in a grievance procedure or speak-up 

programme.935 Second, voice can be seen as the expression of collective organisation in 

which voice acts as a countervailing source of power to management and which, for 

example, takes place through trade unionisation and collective bargaining.936 Third, there 

is voice as a form of contribution to management decision-making, which is generally 

concerned with improvements in work organisation, quality, productivity and efficiency. 

Here quality circles or team working is of central importance and voice is evident through 

the high involvement of management and high commitment initiatives.937 Fourth, voice can 

                                         
932 Dundon et al 2004 Int J Hum Res Man 1151. 
933 Summers 1995 ILJ 806. 
934 Dundon et al 2004 Int J Hum Res Man 1152. 
935 Dundon et al 2004 Int J Hum Res Man 1152. 
936 Dundon et al 2004 Int J Hum Res Man 1152. 
937 Dundon et al 2004 Int J Hum Res Man 1152. 
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be seen as a form of mutuality. Here employee-employer partnership, which is focused on 

delivering long-term viability for the organisation and its employees, is central.938  

 

The precise meaning of the term “employee voice”, however, is open to question, and its 

rationale may be based on economic, moral or pragmatic grounds. It can take a variety of 

forms in practice, and the extent to which traditional methods of providing a voice for 

employees, such as collective-bargaining and grievance procedures have been combined 

with or superseded by more consensual methods such as joint consultation, team working 

or problem-solving groups, is an issue that confronts many organisations. The way 

employers articulate employee voice in light of regulation, as well as a link between 

employee voice and employee satisfaction and its perceived effectiveness, are two issues 

concerning voice that can be highlighted.939 

 

Research indicates that the literature on employee voice has four strands.  

(i) The first strand is found in Human Resource Management (HRM) literature, which 

focuses on performance.940 Informing employees and allowing them to have input in 

work and business decisions helps to create better decisions, more understanding 

and commitment.941 Voice is a key ingredient in creating organisational commitment 

and leads to substantial high performance. Together with the practice of engagement 

it appears to have clear implications for managing employee participation in 

organisations.942 Hierarchy and compliant rule-following are inappropriate measures 

in creating performance, especially if employees are expected to expend discretionary 

effort.  

 

                                         
938 Dundon et al 2004 Int J Hum Res Man 1153. 
939 Budd, Gollan and Wilkinson 2010 Human Relations 306. 
940 Wilkinson and Fay 2011 Hum Res Man 65. 
941 Wilkinson and Fay 2011 Hum Res Man 65. 
942 Wilkinson and Fay 2011 Hum Res Man 65. 
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There are three ways by which employee voice has a positive impact.943 First, if 

employee contributions are valued, it leads to improved employee attitude and 

behaviour, loyalty, commitment, and relations that are more cooperative.944 Second, 

employee voice leads to improved performance:945 an increase in general productivity 

and the individual performance of employees due to lower absenteeism and greater 

teamwork. Third, managerial systems can be improved by employee voice as 

employees’ ideas, knowledge, and experience are tapped.946 In turn, this promotes a 

greater diffusion of information. When employees are treated as stakeholders in the 

organisation, similar outcomes can be achieved as employees develop and invest 

significant firm-specific human capital in the organisation and, as do shareholders, 

have earned the right to a voice.947 If employees are provided with a voice, in turn it 

provides a rationale for further emotional and human capital investment by them. 

The main aim of this approach to employee voice reflects a management agenda 

concerned with increasing understanding and commitment from employees and 

enhancing contributions to the organisation, and does not involve any de jure sharing 

of authority or power.948 Some forms of this approach may provide employees with 

new channels by which their influence is enhanced, but there is not always a link 

between voice and decision-making: indeed, it can “be voice without muscle”.949 

 

(ii) The second strand of literature is taken from political science, which sees voice in 

terms of rights, linking this to notions of industrial citizenship or democratic 

humanism.950 The concept of industrial democracy (which draws upon notions of 

industrial citizenship):951 views “participation as a fundamental democratic right for 

                                         
943 Wilkinson and Fay 2011 Hum Res Man 66. 
944 Wilkinson and Fay 2011 Hum Res Man 66. 
945 Wilkinson and Fay 2011 Hum Res Man 66. 
946 Wilkinson and Fay 2011 Hum Res Man 66. 
947 Wilkinson and Fay 2011 Hum Res Man 66. 
948 Wilkinson and Fay 2011 Hum Res Man 67. 
949 Wilkinson and Fay 2011 Hum Res Man 67. 
950 Wilkinson and Fay 2011 Hum Res Man 67. 
951 See earlier discussion above. 
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workers to extend a degree of control over managerial decision making”.952 

“Organisational democracy”, a more recent term, is beginning to be used and 

conveys a notion of free speech and human dignity.953 Hence, the argument that 

workplace democracy “allows skills and values to develop, which then have a role in 

broader society”.954 

 

(iii) A third strand, is drawn from industrial relations (IR) literature and is not related to 

the above. In this strand voice is representative (and largely union voice).955 The 

concept of “voice” used in this strand was popularised by Freeman and Medoff (see 

discussion above) who argued that “it made good sense for both company and 

workforce to have a voice mechanism”.956 A variation in this strand looks at 

representative voice but takes into account non-union forms of employee 

representation and the efficacy of such structures.957 The “debate on workers’ losing 

their voice was originally premised on union decline, but unions’ losing their place 

does not mean employees have a reduced appetite for voice”.958 In many European 

countries the state plays an active role on top of “voluntary collective bargaining”:959 

France has statutory elected workers’ councils; in Germany there is a system of works 

councils and workers’ directors which is known as co-determination.960  

 

(iv) A fourth strand is rooted in organisational behaviour (OB) literature and relates to 

task autonomy in the context of work groups’ acquiring a greater degree of 

control.961 Creating semi-autonomous work groups (commonly referred to as team-

working or self-managing teams) gives workers a say in issues pertaining to their 
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956 Wilkinson and Fay 2011 Hum Res Man 67. 
957 Wilkinson and Fay 2011 Hum Res Man 67. 
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jobs. 962 These issues include the allocating of tasks, scheduling, monitoring 

attendance, health and safety issues, the flow and pace of production, the setting of 

improvement targets, as well as the responsibility for recruitment and training and 

controlling overtime levels.963 “Skill discretion”, which involves problem solving with 

the knowledge of the group as well, and “means discretion”, which involves choice in 

organising the means and tools of work, are central powers these teams have. These 

practices seek to counter the degradation of work and employee alienation.964 

 

4.3 Forms of employee participation 

 
As has been pointed out earlier, the difficulty associated with workplace participation is 

that it has many forms and meanings. Not all forms of participation necessarily lead to 

democratic participation at work.965 For instance, in managerial inspired schemes of 

participation there usually is no genuine sharing of power and control: rather “than 

promote a sense of political efficacy, such schemes may be more productive of apathy and 

cynicism among participants”.966 

 

Collective bargaining, seen in Europe as “a relatively restricted form of genuine 

participation”, resulted in worker participation becoming a “democratic imperative”.967 

There were a number of proposals for industrial democracy or for worker representation 

on company boards as elected representatives in order to extend worker influence on 

managerial decisions that were beyond the reach of collective bargaining and trade 

unions.968 Industrial democracy, today is “a term with little currency and as a set of ideas 

and practice has largely disintegrated”.969 It has been replaced by the managerial initiative 

                                         
962 Wilkinson and Fay 2011 Hum Res Man 68. 
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of involvement.970 These schemes primarily are designed to serve managerial and 

commercial objectives rather than those of employee interests: with “global competition 

acting as the prime motor for management practice, it seems likely that the bulk of 

employees will be left with few resources, either to query or contest the direction taken by 

management control, despite the rhetoric of empowerment, involvement and a host of 

other metaphors”.971 At best such schemes are “unlikely to promote a sense of political 

efficacy”.972 These “pessimistic prognostications” are likely to be fully realised only in the 

absence of collective bargaining and trade unions.973  

 

It has been argued that employees should be allowed a form of voice in organisations (and 

thus companies) and participate at various levels and in different ways in decision-making. 

This premise is based on the “all-affected principle”:  

 

“Everyone who is affected by the decisions of a government should have the right to 

participate in that government”.974  

 

This principle relies on the view that individuals, generally speaking, are dependent on 

others and, because we do not act in isolation from others and are incapable of realising 

some of our objectives alone, we need to co-operate with others.975 From this realisation 

arises the question of how the decisions in an organisation are to be made.976  

 

The principle of equal liberty suggests that the decision-making process should maximise 

the extent to which an individual’s choices govern his or her actions in ways that are 

compatible with the equal freedoms of others. Unless a “collective decision is unanimous, 

each individual who is affected by the decision lacks complete control over that 

                                         
970 D’Art and Turner 2007 BJIR 107. 
971 D’Art and Turner 2007 BJIR 107-108. 
972 D’Art and Turner 2007 BJIR 107-108. 
973 D’Art and Turner 2007 BJIR 108. 
974 Mitchell 1998 IJCLLIR 18. My emphasis. 
975 Mitchell 1998 IJCLLIR 17. 
976 Mitchell 1998 IJCLLIR 17. 
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decision”.977 Individual control and influence over collective decision-making processes 

“must be partial, and shared with others who are affected by the decision”.978  

 

The all-affected principle must be considered further in light of values such as competence 

and economy.979 The right to participate may be qualified in some situations as a certain 

minimum level of competence is required.980 The value of the economy means that “we 

will often accept a decision-making process that is less than ‘ideal’ because it saves time 

and energy”. 981 These requirements provide an explanation as to why the majority of 

participatory decision-making is indirect and not direct. 982 As argued earlier983 employees, 

as stakeholders in a corporation, are interested in the outcome of decisions that affect 

them directly and indirectly.984 Salamon proposes that three constituent elements that 

should be promoted in order to understand the various forms of employee participation:  

(i) the method or extent of participation (direct or indirect forms of participation): the 

former reflects an active individual involvement in decision-making processes the 

latter takes place through representatives);  

                                         
977 Mitchell 1998 IJCLLIR 18. Mitchell distinguishes between liberty and licence (with reference to Locke) 

as follows: “Locke has refined the liberal notion of liberty by arguing that a distinction should be drawn 
between liberty and licence, the first being a requirement of human fulfilment, the second a 
debasement of human fulfilment. Liberty arises where a law is used to maximise the freedom of society 
as a whole, even though it may restrict the freedom of an individual or group of individuals. Conversely, 
licence arises where a law grants freedom to an individual and in doing so limits the freedom of 
another individual and of society as a whole. It is ‘freedom that is exercised only at risk to another’s 
freedom: to forbid it is not to lower but to increase the sum total of individual liberty. In both cases, a 
law grants permission to individuals to do something, but one is distinguished from the other by 
intuition as to when this grant of permission is right and when it is wrong. This intuitive conclusion may 
depend on whether permission is granted to an individual to do something that that individual has a 
right to do, or to do something that infringes another individual’s rights. The distinction between licence 
and liberty recalls the principles of equal equality, which states that individuals should have the 
maximum freedom that is compatible with an equivalent level of freedom for all other individuals” 
(Mitchell 1998 IJCLLIR 12). 

978 Mitchell 1998 IJCLLIR 18. 
979 Mitchell 1998 IJCLLIR 18. 
980 This will be the instance why children and the mentally incapacitated are denied to vote in elections 

(Mitchell 1998 IJCLLIR 18).  
981 Mitchell 1998 IJCLLIR 18. 
982 Mitchell 1998 IJCLLIR 19. 
983 See chapters 1-3 above. 
984 Flay 2008 Waikato L Rev 310. 
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(ii) the level in the organisation (which varies from work stations to board levels of 

participation); and  

(iii) the scope of participation (which varies from lower-level direct forms of participation 

to higher level indirect forms of participation. The former tend to be task-centred and 

are primarily concerned with the operational work situation, the latter tend to be 

power centred and focus on managerial authority and decisions which determine the 

framework or environment within which the operational decisions have or tend to be 

made).985 

 

Employee participation in management (corporate) decision-making is either direct or 

indirect and takes place on different levels (for example at sectoral or workplace level). 

Indirect participatory decision-making occurs where participation is through 

representatives. Employee participation takes on various forms (but not limited to) other 

than collective bargaining and consultation, such as (1) co-ownership [with other 

shareholders] where employees become shareholders of the company with the objective 

that they will receive [a percentage of up to] more than half986 of the issued shares within 

a certain period of time, (2) separation of powers by way of works councils, and (3) 

employees appointed as directors.987 

 

The paragraphs below focus on the different direct and indirect forms of participation that 

are found in South Africa, as well as on financial participation and empowerment 

initiatives. 

 

  

                                         
985 Anstey Worker Participation 5. 
986 It must be noted that one can exercise substantial control at lower levels, eg, the ability to block special 

resolutions. 
987 Delport 1995 De Jure 414. 
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4.3.1 Direct participation 

 

Various definitions exist of the concept “direct participation”. Direct participation 

“encompasses any initiatives which provide for greater direct employee involvement in 

decisions affecting their jobs and immediate work environment”.988 Another definition 

refers to the process of direct participation or involvement, as the “process whereby 

employees are themselves directly associated with the employer in some form of 

participatory process”.989 Salamon describes direct participation as follows: 

 

This strategy may be referred to as descending involvement, in so far as management 
invariably initiates the development for its own purposes (involvement is offered) and, as part 
of the change, may transfer authority and responsibility from itself to the employees for a 
limited range of work-related decisions (methods of working, allocation of tasks, maintenance 
of quality, etc.). However, the content of the process is confined largely to the 
implementation phase of operational decisions already made by management. This approach 
is intended to motivate the individual employee directly, to increase job satisfaction and to 
enhance the employee’s sense of identification with the aims, objectives and decisions of the 
organisation (all of which have been determined by management).990 

 

Direct employee participation is captured under “the rubric” of employee involvement and 

may take a variety of forms, such as briefing groups, quality circles, consultative meetings 

and team working,991 as well as information sharing, team participation,992 financial 

participation and the exercise of control through co-operatives.993 Direct forms of employee 

participation are normally introduced at management’s behest and often are used as part 

of a change initiative whereby management transfers responsibility to employees for a 

limited range of job-related decisions, such as working methods or task allocation.994 Not 

all forms of direct participation should be legislated. The law should facilitate issues, such 

                                         
988 Gunnigle 2004 http://hdl.handle.net/1044/100. 
989 Finnemore Labour Relations 212. 
990 Salamon Industrial Relations (1998) 357. 
991 Gunnigle 2004 http://hdl.handle.net/1044/100. 
992 Teams consist of a small number of persons with complementary skills, experiences and insights which 

are formed for various purposes and are generally self-directed (Finnemore Labour Relations 213). 
993 A workers’ cooperative is defined as “an enterprise which is collectively owned and democratically 

controlled by those who work in it” (Finnemore Labour Relations 215). 
994 Gunnigle 2004 http://hdl.handle.net/1044/100. 
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as financial participation and information sharing, in order to assist employees in the 

equalisation of power, whereas issues such as briefing groups, quality circles, consultative 

meetings and team working should be left to the parties to reach agreement on a 

voluntarily basis. 

 

Kester and Pinaud are of the view that direct participation involves the participation of 

employees in the workplace either as individuals or as groups of individuals, and usually is 

characterised by participation in management (although this may also take place through 

structures of representative participation).995 Participation in management refers to 

instances where workers directly are involved in executive management, achieved through 

schemes such as quality circles and employee participation.996 An example is autonomous 

production teams, in which workers are partners in production rather than partners in 

strategic decision-making processes.997 As well, to a limited extent, workers may be 

directly involved in higher levels of decision-making,998 for example, supervisory board 

participation, as well as issues covered in section 84 and 86 of the LRA regarding 

consultation and joint decision-making of workplace forums.  

 

The following three aspects of participation in management exist: participation in the job, 

participation in problem-solving and participation in planning and evaluation.999 

Participation in the job deals with the amount of discretion that an individual worker can 

exercise, which will vary depending on the organisation of work, technology, and 

management practices.1000 Participation in problem-solving is generally inspired by 

Japanese management methods such as quality circles, which tend to be organised 

through special, targeted groups of workers. 1001 Participation in planning and evaluation 

involves a scenario in which where some employers and trade unions perceive a need to 

                                         
995 Kester and Pinaud 1998 www.academia.edu. 
996 Kester and Pinaud 1998 www.academia.edu. 
997 Kester and Pinaud 1998 www.academia.edu. 
998 Kester and Pinaud 1998 www.academia.edu. 
999 Kester and Pinaud 1998 www.academia.edu. 
1000 Kester and Pinaud 1998 www.academia.edu. 
1001 Kester and Pinaud 1998 www.academia.edu. 
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involve all employees not only in analysing the enterprise's situation but also planning for 

the development and implementation of these plans.1002 The aim of the latter is to link the 

strategic decision-making with participation in daily work.1003  

 

4.3.2 Indirect participation 

 

Indirect participation refers “to those processes and structures in which employees 

participate by way of representatives who are generally elected by employees 

themselves”.1004 Indirect participation normally is termed “representative participation”: it 

is an “indirect form of employee influence whereby employee views and input are 

articulated through the use of some form of employee representation”.1005 Examples 

include works councils (known as workplace forums in South Africa), collective bargaining, 

corporate decision-making by the board of directors and participation on regional or 

national socio-economic councils or other statutory bodies.1006 Employee representatives, 

such as trade unions or works councils, are generally are elected or nominated by the 

broader worker body.1007 They carry a mandate to represent the interests and views of the 

workers they represent and do not act in a personal capacity but as “a conduit through 

which the broader mass of workers can influence organisational decision making”.1008  

 

Representative participation is largely concerned with “redistributing decision-making 

power in favour of employees” 1009  and “seeks to reduce the extent of management 

prerogative"1010 and “effect greater employee influence on areas of decision making which 

traditionally have been the remit of senior management”.1011 Generally, it is employee 

                                         
1002 Kester and Pinaud 1998 www.academia.edu. 
1003 Kester and Pinaud 1998 www.academia.edu. 
1004 Finnemore Labour Relations 219. 
1005 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1006 Finnemore Labour Relations 219-225. 
1007 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1008 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1009 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1010 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1011 Gunnigle 2004 http://hdl.handle.net/1044/100. 
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driven: the demands comes from either workers or their trade unions for a greater input 

into organisational decision-making.1012  

 

Forms of representative participation include collective bargaining,1013 co-management and 

co-determination.1014 Collective bargaining involves negotiation between organised 

workers, mainly through trade unions, management and/or employers' organisations, and 

deals with terms and conditions of the employment contract and working conditions.1015 It 

may also include issues of the rights of trade unions and workers, and takes place at any 

level of interaction between the representatives of workers and employers; from the 

workplace to industry or national level.1016 Trade unions play a dual role in collective 

bargaining as they not only “stand up against employers whose interests, as in all conflicts 

of power, are clearly different from their own; and at the same time, they assume the role 

of an independent opposition, abiding by democratically accepted rules”.1017  

 

Co-management on the other hand can be found in regional, national or international 

bodies.1018 These bodies consist of union and employer representatives and can include 

representatives of the state.1019 They can control large budgets, such as for unemployment 

compensation, social security and vocational training and can be a forum for consultation, 

as in the case of social and economic councils, health and safety committees and the 

ILO.1020  

 

Co-determination differs from collective bargaining “in that it is a democratic institution in 

itself and worker influence is exerted through special procedures” and involves a process in 

                                         
1012 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1013 Collective bargaining will be addressed in chapter 5 below. 
1014 Gunnigle 2004 http://hdl.handle.net/1044/100. Co-determination will be addressed in chapters 6 and 7 

below. 
1015 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1016 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1017 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1018 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1019 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1020 Gunnigle 2004 http://hdl.handle.net/1044/100. 
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which workers gain access to decision making via their representatives.1021 Co-

determination is directly concerned with financial, organisational and work environment 

problems and takes place on levels from the shop floor to higher levels in the company.1022 

The best known example of co-determination is the German Mitbestimmung1023 in which 

worker and trade union representatives are represented on the supervisory boards of 

companies and on shop floor level works councils.1024  

 

4.3.3 Table reflecting weak and strong forms of participation as well as direct 

and indirect forms of participation in South Africa  

 

From the above a summary can be made of which forms of participation presently are 

available in South Africa, as well as which of these forms are weak or strong forms of 

participation.  

 

  

                                         
1021 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1022 Gunnigle 2004 http://hdl.handle.net/1044/100. 
1023 This form of co-determination will be discussed in chapter 5 below. 
1024 Works counsils will be discussed in chapter 5 of this thesis. 
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The following table represents weak and strong forms of participation:1025 

Weak Examples 

Right of information sometimes  
preceding consultation procedures  
either recognised by law and/or  
collective agreements. 
Information and consultation are  
(in most countries) not linked and sequential. 
 
In some countries they may be functionally 
linked and give rise to “joint examination” 
 and negotiating activities for the purpose of 
entering into collective agreements.1026 

Company crisis or reorganisation, restructuring or 
reconversion processes that may result in 
workforce cuts or transfer of business 

Strong Examples 

These forms corresponds mainly to rights of  
co-determination or closer and more stable  
forms of cooperation by enterprise-level  
employee representatives in the  
decision-making of companies or decisions  
that take effect, generally, only as a result of 
legislative provisions, subject to prior  
information and consultation which resulted  
from either consensus reached with  
the employees’ representatives or without  
their consensus.1027 

The most complete model of participation is 
considered to be the German one in which at 
enterprise level, in the form of  
co-determination employers are obliged not only to 
consult but also to co-decide with the  
Works Council on some issues (Betriebsrat) under 
the Works Constitution  
Act (Betriebsverfassungsgesetz) and, at the level of 
joint stock companies,  
(unternehmerische Mitbestimmung 

 

 

                                         
1025 This table is based on the discussion of Arrigo and Casale 2010 www.ilo.org. 
1026 These forms of so-called weak participation express two convergent trends. These are: (a) “a tendency 

for negotiation to be transformed into a set of relations – which is to varying degrees stable and 
organized – between management and workers. This occurs particularly in market crisis situations 
which require a high degree of “dialogue” and “social consensus” in company decisions (a trend that is 
more evident today during an economic and financial crisis situation”; (Arrigo and Casale 2010 
www.ilo.org); (b) “a tendency for participation to take the form of a prelude to negotiating and 
sometimes contractual activities between management and workers enterprise-level bodies (in single-
channel systems of representation). This applies when the issue at stake is to reconcile in a non-conflict 
manner (and preferably out-of-court, by envisaging arbitration fora, including at company-level) 
conflicts of interests between management and workers following decisions by the enterprise that 
would have negative social consequences” (Arrigo and Casale 2010 www.ilo.org). 

1027 Participatory functions may be exhausted in “a-contractual” or “pre-contractual” negotiating procedures 
and alternatively may give rise to true “company agreements” (Betriebsvereinbarungen). For example, 
when “joint decisions” or “arbitration in the internal arbitration forum” (Einigungstelle) are 
implemented. These agreements are distinguished in terms of cause and object, as well as of parties to 
the agreement as well as by the economic and regulatory collective contract (Tarifvertrag), which the 
“external” trade union (Gewerkschaft) enters into with a company and its associations (Arrigo and 
Casale 2010 www.ilo.org). 
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The following table represents direct and indirect forms in South Africa (in both labour and 

company law):1028 

Forms of participation Presently in South Africa 

Participative work organisation To some extent 
ü  

Consultation Mostly left to collective bargaining if there are 
 no workplace forums in place. Also takes  
place with individual employees. 

ü  
Joint decision-making  Mostly left to collective bargaining if there are 

 no workplace forums in place. 
ü  

Collective bargaining  
ü  

Works council (workplace forums) To some extent when they are in place. 
ü  

Employee directors To some extent, not very popular. This is a 
characteristic of the German supervisory model. 

ü  
Worker control To some extent depending on the organisation 

 and empowerment initiative. 
ü  

 

From the above tables an abstract ranking of the forms of participation in terms of 

strength and power is not possible.1029 Multiple factors need to be taken into account, such 

as: 

(i)  the different legal nature and diverse rationale and purposes of the various forms of 

participation;1030  

(ii) the position of these in the sphere of relations – within the enterprise – among the 

management, the workers and their representatives;1031 and 

(iii) the diverse nature and role of the holders of participation rights.1032 

 

As a result there is a need to reflect on the general themes regarding the existence of a 

network or continuum between the procedures and institutes of participation and between 
                                         
1028 This table is based on a figure in Anstey Worker Participation 6. 
1029 Arrigo and Casale 2010 www.ilo.org. 
1030 Arrigo and Casale 2010 www.ilo.org. 
1031 Arrigo and Casale 2010 www.ilo.org. 
1032 Arrigo and Casale 2010 www.ilo.org. 
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participation and negotiation, and, more specifically, (i) the role participatory bodies in 

industrial relations systems play, as well as, (ii) the structure and functions of employee 

representation and collective bargaining.1033 

 

4.3.4 Financial participation 

 

A further variation of the concept of participation is that of economic and financial 

participation.1034 In South Africa the majority of agreements concerning financial 

participation takes place by means of collective bargaining in which trade unions or 

employee representatives negotiate, on an annual basis, improvements in the financial 

elements of employee packages, and so forth. There are other ways to achieve financial 

participation which will be discussed below. Financial participation can be defined as a 

“method of participation whereby employees are given opportunity to secure a financial 

stake in the prosperity of the organisation”,1035 and is linked to the organisational goals 

and is promoted by the employer.1036 Financial participation can be achieved voluntarily, 

where the employer decides to grant employees a financial stake in the prosperity of the 

organisation, or as a result of negotiations between the employer and the workers’ 

representatives, or by means of legislation or codes. 

 

                                         
1033 Arrigo and Casale 2010 www.ilo.org. 
1034 Arrigo and Casale 2010 www.ilo.org. According to Arrigo and Casale “The idea of workers’ participation 

in the economy specifically the enterprise economy was re-launched in several countries in the early 
1980s. This took place against the background of the debate on the “share economy”. This revisited a 
project dating from the 1920s-30s (and subsequently re-appearing in various countries in the 1950s 
and ‘60s) and is based on the reformist parties and unions’ need to redefine their political mindset with 
respect to the classic models of economic planning and the incipient success of neo-liberalist theories 
and programmes. Difficulties in expanding (but sometimes of asserting) what might be called the 
“classic” experiences of industrial democracy, derived from or supported by both contractual and 
legislative sources, undoubtedly contribute to the rebirth of the idea of workers‟ participation in the 
economy. The need thus arises to extend the notion of democracy to the economic sphere, as affirmed 
on several occasions in the 1990s by the international union movement” (Arrigo and Casale 2010 
www.ilo.org). 

1035 Finnemore Labour Relations 215. 
1036 Finnemore Labour Relations 215. 
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Some commentators are of the view that economic democracy can be structured 

effectively in the economic macro-system; others prefer “a pathway free from ‘political’ 

implications – a goal that would be achieved by matching economic democracy with a 

more democratic management of individual enterprises (bordering on self-government), 

without paying heed to its macro-economic implications and effects”.1037 With regard to 

economic participation, in particular, it should be noted that the capital reallocation 

processes induced by privatisation policies and globalisation open up new prospects for 

employee participation in the capital and governance of the enterprise.1038 On the one 

hand, the transformation of the ownership and governance structure takes place as a 

consequence of shareholdings, and on the other, there is increased importance of “human 

capital” in companies’ value creation.1039 These are the driving factors in overcoming the 

traditional, “subjective”, division between capital and labour “from the point of view of 

responsibility for guiding the enterprise and related sources of revenue, such as profits for 

capital, or employment income for labour”.1040 The allocation of workers’ savings, also, is 

developing along these lines, notably applied to social insurance savings.1041 Social 

insurance savings “tend to shift from strongly public intermediation – through the public 

debt – and a pay-as-you-go pension system to forms based more closely on the stock 

market, especially from a long-term perspective”.1042 Consequently, a framework in which 

employees’ shareholdings have acquired a “physiological” association in the functioning of 

the market economy is created. 1043 This framework is not about the redistribution of 

wages but about the creation of “intrinsic value for the enterprise’s functions”.1044  

 

The most significant employee shareholding experience has developed in the Anglo-Saxon 

countries,1045 where the growth in employees’ participation in companies’ capital is 

                                         
1037 Arrigo and Casale 2010 www.ilo.org. 
1038 Arrigo and Casale 2010 www.ilo.org. 
1039 Arrigo and Casale 2010 www.ilo.org. 
1040 Arrigo and Casale 2010 www.ilo.org. 
1041 Arrigo and Casale 2010 www.ilo.org. 
1042 Arrigo and Casale 2010 www.ilo.org. 
1043 Arrigo and Casale 2010 www.ilo.org. 
1044 Arrigo and Casale 2010 www.ilo.org. 
1045 Arrigo and Casale 2010 www.ilo.org. 
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encouraged through specific incentive policies.1046 Employee shareholding (in the most 

market-oriented models, characterised by the prevalence of public companies and 

“institutionalised” forms of managing workers’ savings) “has played a growing role in 

pursuing company growth strategies that are consistent with the enhancement of human 

resources in terms both of employment and of increasing workers’ overall income”. 1047  

 

 

Financial participation takes on a form which gives workers, in addition to a fixed wage, a 

variable portion of income directly linked to profits, or some other measure of enterprise 

performance which is specifically linked to enterprise results and is not expressed as a 

predetermined proportion of their wages.1048 It is evident that employers can distribute the 

financial results of improved enterprise performance to their employees through profit-

sharing or workers' share-ownership.1049  

 

Profit-sharing bonuses “can be distributed on a deferred basis, with sums being invested in 

enterprise funds or frozen in special accounts for a specific period, or be paid directly in 

cash”:1050 examples include cooperatives (in which all the firm's shares are collectively 

owned by its workforce), ESOPs (employee share-ownership plans, which involve a loan to 

an employee benefit trust) and employee buy-outs (under which the company's shares are 

exclusively purchased by its individual workers).1051 Financial participation, depending on 

the kind of control or influence such schemes have over decision-making, may take the 

form of direct or representative participation.1052 

 

  

                                         
1046 Arrigo and Casale 2010 www.ilo.org. 
1047 Arrigo and Casale 2010 www.ilo.org. 
1048 Kester and Pinaud 1998 www.academia.edu. 
1049 Kester and Pinaud 1998 www.academia.edu. See also Anstey Employee Participation 122. 
1050 Kester and Pinaud 1998 www.academia.edu. 
1051 Kester and Pinaud 1998 www.academia.edu. 
1052 Kester and Pinaud 1998 www.academia.edu. 
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4.3.5 Empowerment Initiatives 

 

Employees’ goals should be aligned with those of the company/organisation. Employees 

should understand the organisational objectives, directions and goals of the company and 

the strategic involvement of employees in the improvement and growth of the business.1053 

Empowerment can be explained as follows:  

 

To empower means to enable; it means to help people develop a sense of self-worth; it 
means to overcome causes of powerlessness or helplessness; it means to energise people to 
take action; it means to mobilise intrinsic excitement factors in work. It is more than merely 
giving power to someone. Power does allow us to get things done, but empowerment 
involves not only the capacity to accomplish a task but also includes a way of defining 
oneself. Empowered people not only possess the wherewithal to accomplish something, they 
also think of themselves differently than they did before they were empowered. 1054 

 

A prerequisite for successful empowerment is the existence of a synergy between the 

company or organisation and the employee.1055 Employee empowerment grants employees 

with the freedom to question the way their jobs, goals and priorities are structured, as well 

as their role and how to reorganise their work and become more efficient.1056 Klerck points 

out that the “ideology of 'empowerment' is thus nullified by the real imperative of lean 

production: getting employees to work harder”.1057 

 

4.3.5.1 Empowerment through Employee Share Ownership Schemes 

 

Empowerment can succeed only where the necessary legal framework is in place. In terms 

of the 2008-Companies Act employees can participate as shareholders through the issue of 

shares in terms of section 38, or through a consideration for shares in terms of section 

                                         
1053 Institute of Directors King Report III 115 para 46. 
1054 Whetten, Cameron and Woods Developing Management Skills 405. 
1055 Tromp 2008 Management Today 37. 
1056 Van Jaarsveld 2005 SA Merc LJ 263. 
1057 Klerck 1999 Transformation 5. 
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40.1058 The 2008-Companies Act provides for financial assistance in the subscription of 

securities and employee share schemes in section 44.1059  

 

A way of empowering employees is by means of Employee Share Ownership Plans 

(ESOPs). Employee share schemes are described as “a scheme for encouraging or 

facilitating the holding of shares in a company, for the benefit of bona fide employees or 

former employees of the company”.1060 Section 1 of the Companies Act provides that an 

“employee share scheme” has the meaning as set out in section 95(1)(c) of the Companies 

Act. In terms of section 95(1)(c) an “employee share scheme” means: 

 

a scheme established by a company, whether by means of a trust or otherwise, for the 
purpose of offering participation therein solely to employees, officers and other persons 
closely involved in the business of the company or a subsidiary of the company, either- 

(i) by means of the issue of shares in the company; or 
(ii) by the grant of options for shares in the company. 

 
Section 96(1)(f) of the Companies Act further states that an offer is not an offer to the 

public if it pertains to an employee share scheme that satisfies the requirements of section 

97.  

  

                                         
1058 See chapter 3 above a discussion on the issue of shares and consideration for shares in terms of the 

Companies Act. 
1059 See chapter 3 above a discussion on employee share schemes and financial assistance in terms of the 

Companies Act. 
1060 Blackman et al Companies Act 5-50. 



 

 186 

Section 97(1) sets out the standards for qualifying employee share schemes as follows: 

 

(1) An employee share scheme qualifies for exemptions contemplated in sections 
41(2)(d),1061 44(3)(a)(i)1062 or 45(3)(a)(i)1063 or otherwise contemplated in this 
Chapter, if -  

(a) the company has-  
(i) appointed a compliance officer for the scheme to be accountable to the directors of 

the company;  
(ii) states in its annual financial statements the number of specified shares that it has 

allotted during that financial year in terms of its employee share scheme; and  
(b) the compliance officer has complied with the requirements of subsection (2).  

 

Section 97(2) of the Companies Act further spells out the responsibilities of a compliance 

officer who is appointed in respect of employee share schemes. These responsibilities 

include  

(a) the administration of the scheme; 

(b) the provision of a written statement to any employee who receives an offer of 

specified shares in terms of that employee scheme;1064  

(c) ensuring that copies of the documents containing the information1065 are filed within 

20 business days after the employee share scheme has been established; and  

                                         
1061 S 41(2)(d) of the Companies Act states an issue of shares or securities convertible into shares, or a 

grant of options contemplated in section 42, or a grant of any other rights exercisable for securities, 
must be approved by a special resolution of the shareholders of a company, if the shares, securities, 
options or rights are issued does not apply if the issue of shares, securities or rights is pursuant to an 
employee share scheme that satisfies the requirements of section 97. 

1062 S 44(3)(a)(i) of the Companies Act provides that despite any provision of a company’s MOI to the 
contrary, the board may not authorise any financial assistance contemplated in subsection (2), unless 
the particular provision of financial assistance is pursuant to an employee share scheme that satisfies 
the requirements of section 97. 

1063 S 45(3)(a)(i) of the Companies Act provides that despite any provision of a company’s MOI to the 
contrary, the board may not authorise any financial assistance contemplated in subsection (2), unless 
the particular provision of financial assistance is pursuant to an employee share scheme that satisfies 
the requirements of section 97. 

1064 The written statement must sets out  the following: (i) full particulars of the nature of the transaction, 
including the risks associated with it; (ii) information relating to the company, including its latest annual 
financial statements, the general nature of its business and its profit history over the last three years; 
and  (ii) full particulars of any material changes that occur in respect of any information provided in 
terms of subparagraph (i) or (ii)). See s 92(2)(b) of the Companies Act. 

1065 Referred to in s 92(2)(b) of the Companies Act. 



 

 187 

(d) the filing of a certificate within 60 business days after the end of each financial year, 

certifying that the compliance officer has complied with the obligations in terms of 

this section during the past financial year.  

 

As a result of the changes in social and economic conditions that have taken place in 

South Africa ESOPs have become an important issue that concerns the legitimate demands 

made by employees for share ownership and economic inclusion in corporations. ESOPs 

provide for financial participation of employees through their ownership of shares in the 

company they are working for.1066 Employees, through financial participation, especially 

ESOPs, share in the costs and benefits associated with the company’s financial well-being 

and prosperity. Significantly, Klerck points out that new managerial strategies attempt to 

promote financial rather than participative-democratic forms of employee involvement.1067 

These forms include employee share-ownership and profit-related pay schemes that place 

an emphasis on the individual's involvement through his/her financial stake in the 

company.1068 O’Regan feels that participation in ownership, in general terms, does not 

mean participation in decision-making, especially with reference to ESOPs.1069 Although 

ESOPs are structured in various ways, characteristically, they are the same: they provide 

employees with the option only of buying shares, voting and obtaining dividends.1070 The 

objectives of ESOPs are, generally, 

(i) to identify with the organisation and to promote greater loyalty,  

(ii) to encourage shareholder interest which will result in better governance and 

information disclosure to trade unions, employees and the community at large,  

(iii) to provide greater resources for employee retirement or resources that can be used 

as collateral for loans and thus create a form of investment for employees and  

                                         
1066 Finnemore Labour Relations 215. 
1067 Klerck 1999 Transformation 5.  
1068 Klerck 1999 Transformation 5.  
1069 O’Regan 1990 Acta Juridica 122. 
1070 O’Regan 1990 Acta Juridica 122. 
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(iv) to promote greater commitment by employees to be productive and to the long-term 

survival of the company or organisation.1071  

 

From a management perspective ESOPs have been praised because they improve 

economic growth and productivity, increase employees’ share in the economy and lower 

unemployment.1072 Some trade unions, like the National Union of Mineworkers (NUM), are 

of the opinion (in 1987 after the wage strike of that year) that ESOPs are an attempt to co-

opt employees and weaken or destroy the trade unions.1073 This form of economic 

empowerment plays an important role, especially when coupled with a transformation 

initiative. ESOPs have become a major means of promoting economic empowerment by 

redistributing wealth to previously disadvantaged individuals and communities.1074  

 

By empowering employees through share-ownership options, companies create confidence 

in the promotion of corporate-governance principles in the workplace in line with a 

stakeholder-inclusive approach and the DTI’s policy paper to “promote competitiveness 

and development of the South African Economy”.1075 The United Kingdom has created a 

new regime for employee shareholders, enacted in section 31 of the Growth and 

Infrastructure Act, 2013 and by inserting a new section 205A into the Employment Rights 

Act, 1996 and which makes incidental amendments.1076 In this regime the employee 

becomes an employee shareholder and is to receive shares to the value of £2,000 and 

such individual will then waive rights normally found in the Employment Rights Act 1996, 

which includes protection, such as the right not to be unfairly dismissed. The employee is 

still protected by section 94 of the Employment Rights Act 1996 against dismissal for 

automatically unfair dismissal and termination of employment in contravention of the 

Equality Act 2010.1077 Section 205A expands the list of automatically unfair reasons for 

                                         
1071 Finnemore Labour Relations 215. 
1072 O’Regan 1990 Acta Juridica 125. 
1073 Finnemore Labour Relations 215-216. 
1074 Van Jaarsveld 2005 SA Merc LJ 263. 
1075 DTI Policy Paper 9. 
1076 Prassl 2013 www.labournetwork.eu. 
1077 Prassl 2013 www.labournetwork.eu. 
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dismissal to include the refusal to accept an offer to become an employee shareholder.1078 

Employee shareholders are subject to longer notice periods regarding their return from 

maternity leave, as well as parental or adoption leave.1079 These provisions are drastic and 

will arguably not work in the current labour law and corporate law dispensation in South 

Africa in which rights against unfair dismissal and discrimination protect employees (as well 

as new rights that are now afforded by corporate law to employees in order to achieve 

                                         
1078 See for example, Itumele Bus Lines (Pty) Ltd t/a Interstate Bus Lines v Transport and Allied Workers 

Union of SA 2009 ILJ 1099 (LC) in which the applicant company approached the Labour Court because 
the first respondent union, TAWUSA, and the respondent employees demanded a 20% equity 
shareholding in the company. The company alleged that this did not constitute a lawful demand as 
contemplated in ss 64, 65 and 67 of the LRA and that their demand did not constitute a matter of 
mutual interest. The company wanted to prohibit them from embarking on a strike. The company 
already allocated 10% of its shareholding to employees in accordance with an ESOP which formed part 
of a larger BEE agreement involving the shareholding of the company. The second respondent union, 
SATAWU, and its members had accepted the allocation of shares as set out in the draft collective 
agreement. The court held that the establishment of the ESOP was indeed a matter of mutual interest 
(1119b). The court then added the following dictum: “[I]f a demand for a higher percentage of shares 
to be allocated is impossible to meet, that may in and by itself enable the company to resist protracted 
strike action. The fact that employees may bargain with their employer to make a percentage of its 
shares available to be owned by the employees, or a demand for a higher percentage share allocation, 
obviously also does not mean that such a demand must be met by the employer. It also does not mean 
that if employees may demand a higher percentage allocation of shares, that they are entitled thereto. 
A demand by employees for shares to be allocated by the employer to a share incentive in which 
employees participate is in my view a legitimate subject-matter for collective bargaining, and if 
necessary, industrial action to secure such new right for employees” (1120d-f). Itumele Bus Lines (Pty) 
Ltd t/a Interstate Bus Lines v Transport and Allied Workers Union of SA 2009 ILJ 1099 (LC)  is 
important because it dealt with the creation of new rights, that is, the right to a higher percentage of 
equity shareholding. The decision in this case is important because the machinery of collective 
bargaining and the use of industrial action can be utilised with regards to participation in a company (in 
the capacity of employees as shareholders and not directly in management). It must, however, be 
noted that the decision to establish employee share schemes in corporate law lies with the company 
itself and that the power to issue and allot shares to employees in terms of employee share schemes 
under both the 1973-Companies Act and the 2008-Companies Act lies with the board, which under the 
Companies Act requires prior approval of shareholders via an ordinary resolution. Employee demands 
play no direct role in the decision-making process to issue shares. Directors hold a fiduciary 
responsibility to ensure, in issuing the shares, that they exercise the power to do so for its proper 
purpose, in the best interest of the company and not for their self-interest. Shares can never be 
demanded but are issued in return for something of value to the company, unless the issue is in terms 
of conversion rights or capitalisation shares where a consideration is not required (s 40 of the 2008-
Companies Act). See also Botha and Morajane 2011 TSAR 174-185 for a discussion of Itumele Bus 
Lines (Pty) Ltd t/a Interstate Bus Lines v Transport and Allied Workers Union of SA 2009 ILJ 1099 (LC). 

1079 Prassl 2013 www.labournetwork.eu. The employee shareholder, for example, must inform their 
employer of the intention to return to work during the leave period 16 weeks in advance. This is 
normally 8 weeks notice. 
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economic as well as social justice and voice in companies). The goal is to maximise the 

economic benefits and, at the same time, minimise the economic risks.1080 

 

4.3.5.2 Empowerment through Black Economic Empowerment 

 

South Africa is a special case because of previous economic exclusion and the imbalances 

created by such exclusion. The empowerment of black South Africans became is a priority 

for government, and resulted in the BBBEE Act.1081 According to Finnemore, the 

“momentum to create ESOPs in South Africa has accelerated, as they have become a 

major means op promoting compliance” with the BBBEE Act. Finnemore further points out: 

 

[t]heir purpose has thus gone beyond that normally associated with ESOPs. ... there has 
recently been a tremendous surge in ESOPs as companies have scrambled to put their Black 
Economic Empowerment (BEE) strategies into place, in order to be able to add such to their 
balanced scorecard of empowerment.1082  

 

Regarding the rationale for the BBEE Act Kloppers states the following: 

 
Government’s commitment to empowering previously disadvantaged South Africans and 
achieving socio-economic transformation is underlined by its enactment of the Broad-Based 
Black Economic Empowerment Act which is aimed at advancing social and economic justice. 
This Act represents an attempt by government to achieve substantive equality by placing 
black people in a position to fully participate in all spheres of society in order to develop their 
full human potential. The Act strives towards transforming society through the dismantling of 
economic inequality and is widely regarded as the pre-eminent vehicle for the redistribution 
of wealth in post-apartheid South Africa. It further represents an attempt to address the 
disadvantages and vulnerability caused by apartheid and consequently has a clear remedial 
nature.1083 

 

                                         
1080 Wiese 2013 ILJ 2480. 
1081 Broad-based Black Economic empowerment goes beyond the scope of this thesis and will not be 

discussed in detail. The discussion in the chapter extends only to its relevance regarding the financial 
empowerment of employees. See also chapter 3 above for a discussion on the BBBEE Act and 
empowerment. 

1082 Finnemore Labour Relations 216. 
1083 Kloppers 2014 LDD 58-59. 
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An initiative to involve previously disadvantaged persons is the so-called Black Economic 

Empowerment (BEE) strategy, which was introduced in order to “contribute to the 

formation of a non-class based economy”.1084 The policy of apartheid and the use of race 

to control access to South Africa’s productive resources and to skills excluded the majority 

of South Africans from ownership of productive assets and the possession of advanced 

skills provided for by the economy.1085  

 

The preamble to the BBBEE Act states that the legislation provides a framework  

 

to promote the achievement of the constitutional right to equality, increase broad-based and 
effective participation of black people in the economy, and promote a higher growth rate, 
increased employment, and more equitable income distribution.1086  

 

Section 9(2) of the Constitution, which provides that:  

 

Equality includes the full and equal enjoyment of all rights and freedoms. To promote the 
achievement of equality, legislative and other measures designed to protect or advance 
persons, or categories of persons, disadvantaged by unfair discrimination may be taken. 

 

Section 9(2) endorses not only legislative but also policy measures “that target particular 

persons or categories of persons for special measures in order to level the playing field and 

facilitate substantive equality”.1087 

 

Esser and Dekker illustrate the importance of the BBBEE Act as follows: 

 

                                         
1084 Banda, Herzenberg and Paremoer 2003 Epolitisca 2.  
1085 See the preamble of the BBBEE Act. See also Viking Pony Africa Pumps (Pty) Ltd t/a Tricom Africa v 

Hidro-Tech Systems (Pty) Ltd 2011 1 SA 327 (CC) with regard to the exclusion of black people in the 
previous dispensation. 

1086 See the preamble of the BBBEE Act. See also Allpay Consolidated Investment Holdings (Pty) Ltd v Chief 
Executive Officer of the South African Social Security Agency (2014 (1) SA 604 (CC) with regard to the 
justification for black economic empowerment. 

1087 Broembsen 2012 LDD 20. See also Minister of Finance v Van Heerden 2004 12 BLLR 1181 (CC) 
discussed in chapter 2 above with reference to the achievement of substantive equality. 
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The BBBEE Act is but one example of the use of legislation to guide the corporate conscience. 
The Act confronts companies with the political and socio-economic reality in the country 
within which they operate and involves them in the process of reform and reconciliation. It is 
crucial that the corporate conscience and Government efforts for reforms are combined and 
coordinated to ensure that it functions to the benefit of the country at large.1088 

 

It is important to define broad-based black economic empowerment. BBBEE is defined as:  

 

the economic empowerment of all black people including women, workers,1089 youth, people 
with disabilities and people living in rural areas though diverse but integrated socio-economic 
strategies that include, but are not limited to- 

§ increasing the number of black people that manage, own and control enterprises and 
productive assets; 

§ facilitating ownership and management of enterprises and productive assets by 
communities, workers, cooperatives and other collective enterprises; 

§ human resource and skills development;  
§ achieving equitable representation in all occupational categories and levels in the 

workforce;  
§ preferential procurement; and 
§ investment in enterprises that are owned or managed by black people.1090 

 

 

The BBBBEE Act objectives are as follows:1091 

(i) the promotion of economic transformation in order to enable meaningful 

participation of black people in the economy;  

(ii) the achievement of substantial change in the racial composition of ownership 

and management structures and the skilled occupations of existing and new 

enterprises;  

(iii) to increase the extent to which communities, workers,1092 cooperatives, and 

other collective enterprises own and manage existing and new enterprises 

and increasing their access to economic activities, infrastructure and skills 

training;  

                                         
1088 Esser and Dekker 2008 JICLT 169. 
1089 My emphasis. 
1090 S 1 of the BBBEE Act. 
1091 S 2 of the BBBEE Act. 
1092 My emphasis. 
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(iv) to increase the extent to which black women own and manage existing and 

new enterprises, and increase their access to economic activities, 

infrastructure and skills training;  

(v) to promote investment programmes that lead to broad-based and meaningful 

participation in the economy by black people in order to achieve sustainable 

development and general prosperity;  

(vi) to empower rural and local communities by enabling access to  economic 

activities, infrastructure and skills training;  

(vii) to promote access to finance for black start-ups, small medium and micro 

enterprises, co-operatives, black entrepreneurs, including those in the 

informal business sector; and  to increase effective economic participation 

and black owned and managed enterprises, including small, medium and 

micro enterprises and co-operatives and enhancing their access to financial 

and non-financial support.  

 

Economic empowerment is integral in the transformation process: it encourages the 

redistribution of wealth and opportunities to previously disadvantaged individuals including 

employees.1093 These forms of empowerment target certain categories of workers (for 

example black persons) but can be viewed as participation or the “voice” of employees as 

they are granted access to economic resources they previously did not enjoy. A variety of 

economic empowerment options are open to black people: worker co-operatives, the 

development of small businesses, the establishment of black enterprises, the application of 

affirmative action, and so forth.1094  

 

Participation is not limited to economic empowerment, but extends to issues such as skills 

development and socio-economic development. Broembsen points out that the references 

(in the BBBEE Act) to “effective participation”, “equitable income distribution” and 

“meaningful participation”, “give expression to ‘the constitutional right to equality’ and 

                                         
1093 Van Jaarsveld 2005 SA Merc LJ 264. 
1094 Van Jaarsveld 2005 SA Merc LJ 264. 



 

 194 

signify that participation envisaged is not simply procedural but also substantive”.1095 This 

insight is true not only in context of BEE, but also in greater participation and “voice” in 

corporate decision-making.  

 

Corporations should actively invest in the social, as well as economic, well-being of their 

employees in general. The process should not merely be a box-ticking exercise to say that 

they have complied with legislation and have reached numerical targets, but should 

translate into issues such as the promotion of skills development. In essence the social 

investment that corporations undertake ultimately will lead to economic investment and 

empowerment. Consultation with trade unions as to the type of skills that should be 

addressed, as well as the social role of corporations in their immediate environment, can 

be a fruitful exercise in which the immediate community benefits not only from the 

financial impact of the corporation but also from its social investment through educational 

programmes, the betterment of the environment, and so on. The role of the company goes 

beyond empowering employees and furthering their skills and extends to the development 

of the skills of the community in which the corporation conducts its operations. In essence, 

the company advances the socio-economic conditions of workers as well as the local 

community.  

 

Other legislation, such as the EEA, is relevant with regard to equality and to addressing the 

imbalances of the past.1096 The EEA prohibits unfair discrimination in the workplace and 

requires the development of previously disadvantaged groups that fall within the 

designated group: black people, women and persons with disabilities. The measure 

designed to advance the designated group is affirmative action in employment.1097  

  

                                         
1095 Broembsen 2012 LDD 20. 
1096 See chapter 2 above regarding a discussion on equality. 
1097 Chapters 2 and 3 of the EEA. 
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The SDA is another relevant piece of legislation with regard to empowerment. The SDA 

creates a framework for the development, training and education of the workforce.1098 

Through skills development the competencies of black employees can be addressed and 

measured by employers.1099 The following is highlighted in the context of the importance of 

skills development and its role in empowerment: 

 

Skills development and business education lie at the core of the notion of empowerment – 
the higher the skill level of the national workforce, the greater the benefit would be not only 
to the economy but also to the beneficiaries of Black economic empowerment. A skilled 
workforce is a central element of sustainable economic and social development and is 
essential to achieving global economic competitiveness. Achieving a skilled workforce should 
consequently be included as a distinct aim in any programme aimed at empowering 
previously disadvantaged South Africans.1100 

 

4.4 Conclusion 

 

The discussion has shown the various theories, models and views regarding constructs 

such as “industrial democracy”, “employee voice” and “employee participation”. All of the 

theories, models and views recognise employees as important stakeholders whose views 

should be taken into account by management when decisions that affect the corporation 

are taken, as well as decisions that affect them as important stakeholders in the 
                                         
1098 The vision of the National Skills Development Strategy Document is (i) the development of skills by 

empowering and enabling persons through the acquisition of certain competencies in demand; (ii) the 
establishment of a productive citizenship in that employees are able to engage in workplace decisions 
relating to such things as productivity, entrepreneurship, sustainability et cetera and (iii) the creation of 
opportunities for the employed, unemployed, and for persons who have for a long periods not been 
valued for their capabilities (available at http://www.skillsportal.co.za/features). Another example of 
empowerment legislation is The Preferential Procurement Policy Framework Act 5 of 2000, which makes 
provision for a procurement policy of state organs based on preferential treatment. The framework 
requires contracts to be awarded by rating tenders on a preference point in accordance with the racial 
composition in order to ensure that previously disadvantaged persons are granted preference in this 
process. The National Empowerment Fund Act 105 of 1998’s purpose is to establish a trust for the 
promotion and facilitation of ownership of income-generating assets by historically disadvantaged 
people. It will provide this category of persons with opportunities to directly or indirectly acquire shares 
or interests in state owned commercial enterprises. For a detailed discussion on the BBBEE Act and the 
Preferential Procurement Policy Framework Act, see Marias and Coetzee 2006 Obiter (part 1) 111-127 
and Marias and Coetzee 2006 Obiter (part 2) 503-538). 

1099 Kloppers 2014 LDD 67. 
1100 Kloppers 2014 LDD 67. 
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corporation. Labour should play an active role in decision-making that directly and 

indirectly affects the interests of employees: decisions a corporation takes impact workers 

economically and socially.  

 

In chapter two above it was pointed out that if one views participation in decision-making 

along a continuum, then the disclosure of information and consultation is at one end and 

joint-decision-making is at the other. The provisions of the Constitution as well as labour 

legislation, such as the LRA, need to be taken into account in examining participation. 

Legislation protects employees against arbitrary decisions by employers, for example, 

unfair dismissal or discrimination. Employees have had louder voice since 1994 regarding 

their treatment by employers and are seen as an important partner in the collective 

bargaining process. The provisions of the LRA and the Constitution promote industrial 

democracy in that trade unions and their members have access to collective bargaining 

and freedom of association and organisation, and trade unions (depending on their size 

and registered status) have access to certain organisational rights. Collective bargaining 

has limits (see also chapter five below) and does not address all the issues relating to 

decision-making in the workplace. The need exists for a form of co-determination, for 

example, through workplace forums (see chapter six below) in conjunction with collective 

bargaining as a complementary process. However, workplace forums have been a failure in 

this regard. Therefore, an alternative means of addressing “voice” and participation is 

required.  

 

Included in the process of giving a voice to workers are the freedom of association and the 

right to strike. These freedoms and rights, however, have and assist employees only up to 

a point. To provide meaningful participation labour law and corporate law should find 

common ground (as indicated in chapter three above). The recognition of employees as 

important stakeholders as well as empowerment should be at the forefront of the company 

agenda. Corporations should take not only economic aspects but also social issues into 

account.  
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It is important when corporations make decisions that employees’ should be included in 

the decision-making process. It is suggested (see chapter three above) that non-

distributive issues could be dealt with differently and that corporations should actively 

engage with trade unions regarding these issues: social partners consult or jointly reach 

decisions regarding these type of issues. Although financial participation is important, it 

has limitations. Financial participation, for example through ESOPs, addresses only financial 

aspects: ESOPs do not provide for participation in decision-making. Corporations, through 

empowerment initiatives which include ESOPs; coupled with skills development; 

participative structures, such as supervisory boards, collective bargaining and socio-

economic development, can achieve greater voice and participation in decision-making by 

employees.  

 

In chapter three it was shown that sustainability and sustainable development should be at 

the heart of how decisions are made by corporations. Sustainable development is 

significant not only to workers and trade unions, because it includes recognition of the 

need and relevance of labour, but is relevant in the CSR initiatives of corporations and the 

advancement of “voice” in corporations. Trade unions, who bargain from a sustainability 

perspective, for example, could negotiate long-term agreements with employers and may 

also negotiate not only monetary increases but also other benefits and positive changes to 

the living conditions of employees.  

 

Such an approach is wider and is not limited to the constraints of a workplace or company 

building. However, it must be stressed that ESOPs, in fact, have benefits. A company 

creates an ESOP that empowers employees in decisions that not only affect them as 

employees but also as shareholders, employees might realise more is at stake than them 

losing an income or job. If the company does not prosper, due to unproductivity or 

unrealistic demands made by trade unions, the corporation might end up closing its doors: 

a lose-lose situation.  
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Employees need to have input into the strategic as well as operational aspects of the 

company. If the company wants to expand its operations, employees could have insight 

into which components work on the production side or suggest exploring a different 

strategy from the one the company normally adopts. Employees could provide input in the 

restructuring of a company or offer alternatives to job-cuts due to an economic downturn.  

 

A fundamental pre-condition is trust: traditional collective bargaining is a fundamental 

shortcoming as traditional collective bargaining in South Africa is still largely adversarial. 

The flow of information and communication are other problems that impede trust. The 

type of information that is disclosed is largely left to the employer and is regulated by 

legislation. Employers provide relevant information to the negotiations, but do not want to 

lose their bargaining power and position. The same can be said of trade unions: they too 

do not want to let any power slip from their reach. It is submitted that alternative 

approaches be utilised and explored in order to achieve meaningful decision-making in 

corporations by employees.  

 

At least one of the aims of economic democracy coincides with the objectives of industrial 

democracy: any participation in the economy of the enterprise requires a certain degree of 

participation in management decisions whereby employees influence management 

decision-making in important issues (such as company restructuring). In these 

circumstances, enterprises facilitate the flow of information, and through consultation with 

employees and in collaboration with society companies become more competitive and 

employees obtain good wages and working conditions. Employee participation contributes 

substantially to efficiency as it not only enhances the quality of decision-making by 

broadening the inputs but it also improves motivation, communication and cooperation in 

the workplace. As a result, participation can reduce the workload of supervisors, encourage 

skills development in the workforce and contribute to a general improvement of the 

relationship between employees and their employer.  
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In its different manifestations, “employee voice” can be articulated as follows: (i) individual 

dissatisfaction where a specific problem or issue with management can be addressed, for 

example, by finding expression in a grievance procedure; (ii) the expression of collective 

organisation in which voice is achieved, for example, by means of trade unionisation and 

collective bargaining; (iii) as a form of contribution to management decision-making, and is 

generally concerned with improvements in work organisation, quality, productivity and 

efficiency; and (iv) voice can be seen as a form of mutuality in which an employee-

employer partnership is central because the focus is on delivering long-term viability to the 

organisation and its employees.  

 

All four manifestations are visible in South Africa. For “voice” to be manifest in these forms 

trust between the parties is important, as well as sufficient information-flow and the 

separation of distributive and non-distributive issues a clear participation and, where 

applicable, dispute-resolution process. If these preconditions are present, and collective 

bargaining becomes less adversarial, it is possible for collective bargaining to facilitate all 

four manifestations of employee voice. This would be the case in a situation if there is no 

workplace forum or where employers have to deal with individual employees.  

 

In order for co-determination to be successful in South Africa, trade unions (or bargaining 

agents) and employers need to recognise each other as long-term social partners, who 

(although representing different constituencies) have the same long-term goal, namely, a 

successful business in which employees share in the profits. Employee participation goes 

beyond what normally is covered by collective bargaining, but it does not mean that 

collective bargaining, in itself, cannot facilitate and further employee participation and 

voice.  

 

Chapter five below will address collective bargaining as a primarily adversarial process. 

Chapter six will address co-determination through workplace forums. Both these chapters 

attempt to provide answers and solutions to existing problems in and limitations at 

decision-making levels and structures in corporations when it comes to employees.  
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CHAPTER 5 – ADVERSARIAL LABOUR-RELATIONS IN SOUTH AFRICA 

 

5.1 General 

 
Collective bargaining has a long history: as is evidenced by the developments in various 

countries. As well, it has played an important role in granting workers a “voice” in 

organisations. Collective bargaining is an adversarial process, which involves negotiation 

between parties with conflicting interests “seeking to achieve mutually acceptable 

compromises”.1101 For workers it is primarily1102 a means of maintaining “certain standards 

of distribution of work, of rewards and of stability of employment”, whereas employers 

view it as a means of maintaining “industrial peace”.1103 This discussion first looks at the 

development of collective bargaining. Godfrey et al aptly describes the development 

process: 

 

Historically, it took shape in many countries – including South Africa – with the emergence of 
unions formed by skilled minorities of workers (also known as ‘craft unions’, or ‘trade’ unions 
in the strict sense of the word). It was, however, the emergence of unions of less skilled 
workers – typically, industrial or general unions – that has given collective bargaining much 
of its dynamism and social importance. Since these workers did not command monopolies of 
skills, their unions could not rely simply on wage bargaining to improve their members’ living 
standards. Political and social reform – the extension of the franchise, the provision of public 
health systems, free education and the like – was necessary to give them access to a better 
quality of life. As a consequence, unionisation of the majority of workers tended to be 
accompanied not only by the extension of collective bargaining but also by the formation of 
mass-based political movements pressing for social reform. ‘Social democracy’ and ‘social 
welfare’ as political values and principles of governance have their roots in this 
development.1104 

 

                                         
1101 Godfrey et al Collective Bargaining 1. 
1102 Du Toit 2007 ILJ 1405 points out that the “qualifier ‘primarily’ is important: power built up in the 

bargaining arena enables trade unions also to engage with broader issues and exert political 
pressure”. 

1103 See Davies and Freedland Kahn-Freund 69 as well as Godfrey et al Collective Bargaining 1 and Du 
Toit 2007 ILJ 1405. 

1104 Godfrey et al Collective Bargaining 1. 
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These developments in the practice of collective bargaining, as well as the role of trade 

unions in the introduction of broader socio-economic policies, has lead to the incorporation 

of a flexibility principle in the relationship between capital and labour. The concept of 

“regulated flexibility” plays a role in the workplace and in collective bargaining as a means 

of negotiating changes to employment, wages and work processes. Paul Benjamin 

introduced the concept “regulated flexibility” to South Africa based on the approach 

outlined in the ILO Country Review.1105 The approach includes both the employers' interest 

in flexibility and the employees' interest in security and it informed the recommendations 

of the Labour Market Commission and the Minister of Labour's approach to labour law 

reform. Three kinds of flexibility (as noted by the Review and the commission) exist:  

(i) employment flexibility which includes “the freedom to change employment levels 

quickly and cheaply”),  

(ii) wage flexibility which refers to “the freedom to determine wage levels without 

restraint” and  

(iii) functional flexibility which entails “the freedom to alter work processes, terms and 

conditions of employment, etc quickly and cheaply”. 1106 

 

Security on the other hand includes the following: 

(i) labour market security which includes opportunities for employment,  

(ii) employment security which included protection against arbitrary loss of employment,  

(iii) job security which includes “the protection against arbitrary loss of or alteration to 

the job”),  

(iv) work security which include health and safety in the workplace and  

(v) representation security which deals with representation in the workplace.1107 

 

The concept of regulated flexibility “is not simply a balance between the two sets of 

interests but a framework within which an appropriate balance is struck”.1108 The 

                                         
1105 Cheadle 2006 ILJ 668. 
1106 Cheadle 2006 ILJ 668. 
1107 Cheadle 2006 ILJ 668. 
1108 Cheadle 2006 ILJ 668. 
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recognition that the labour market is both diverse and dynamic is central to the concept of 

regulated flexibility: it is referred to as ”a one shoe that does not fit all as well as a shoe 

that fits all time”.1109 It requires the creation of a space within which employers and 

workers can adapt standards over time to suit their needs subject to the particular sector, 

sub-sector or workplace.1110 One mechanism that characterise regulated flexibility and this 

conception of space within which choice can be exercised is what Guy Standing calls “voice 

regulation”1111 which includes social dialogue at national or regional level, collective 

bargaining at sectoral or workplace level, workers' participation at the level of the 

enterprise and employee consultation at the level of the workplace.1112 The balance, 

accordingly, is “struck by accommodating the interests that each party brings to bear in 

these dialogues”.1113 

 

Achieving the balance is central: not only in order to find common ground between 

employers and trade unions but also to reach agreement on some issues that are central in 

negotiating improvements to working conditions of employees. Consultation and the 

disclosure of information1114 are central to the dialogue between employers and trade 

unions, especially with regard to decisions that affect not only the company but also the 

workplace at which employees render their services. Disclosure of information and 

consultation and issues regarding joint decision-making are reserved for majority trade 

unions and workplace forums. This chapter explores the adversarial nature of collective 

bargaining, how freedom of association and organisation as well as the right to strike form 

an integral part of the collective-bargaining framework, as well possible solutions to 

overcome the problems associated with collective bargaining and the law governing strikes 

in South Africa. 

                                         
1109 Cheadle 2006 ILJ 668. 
1110 Cheadle 2006 ILJ 668. 
1111 Cheadle 2006 ILJ 668. 
1112 Cheadle 2006 ILJ 668. 
1113 Cheadle 2006 ILJ 668. 
1114 See chapters 2-4 above. 
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5.2 Collective Bargaining  

5.2.1 General 

 

Collective bargaining is one of the means by which employees can participate in decision-

making in management, influencing, at least, pay and the terms of conditions of 

employment.1115 Collective bargaining is defined as “a method of determining the terms 

and conditions of employment and regulating the employment relationship, which utilizes 

the process of negotiation between representatives of management and employees and 

results in an agreement which may be applied uniformly across a group of employees”1116 

or collective bargaining can be defined as follows:  

 

a process in which workers and employers make claims upon each other and resolve them 
through a process of negotiation leading to collective agreements that are mutually 
beneficial. In the process, different interests are reconciled. For workers joining together 
allows them to have a more balanced relationship with their employer. It also provides a 
mechanism for negotiating a fair share of the results of their work, with due respect for the 
financial position of the enterprise or public service in which they are employed. For 
employers, free association enables firms to ensure that competition is constructive, fair and 
based on a collaborative effort to raise productivity and conditions of work.1117  

 

From the above, some of the important goals of collective bargaining can be summarised 

as follows: 

 

[B]y bargaining collectively with organised labour, management seeks to give effect to its 
legitimate expectation that the planning of production, distribution, etc., should not be 
frustrated through interruptions of work. By bargaining collectively with management, 

                                         
1115 Gold and Weiss Employment and Industrial Relations in Europe 35. See also Rand Tyre and 

Accessories (Pty) Ltd v Industrial Council for the Motor Industry (Transvaal), Minister for Labour & 
Minister for Justice in 5.3 below with regard to matters of mutual interest. See also the discussion on 
collective bargaining in chapter 2 and 3 above. 

1116 Salamon Industrial Relations (2000) 323. 
1117 International Labour Organization (ILO) “Organizing for Social Justice – Global Report under the 

Follow-up to the ILO Declaration on Fundamental Principles and Rights at Work” (2004). 
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organised labour seeks to give effect to its legitimate expectations that wages and other 
conditions of work should be such as to guarantee a stable and adequate form of existence 
and so to be compatible with the physical integrity and moral dignity of the individual, and 
also that jobs should be reasonably secure.1118 

 

With regard to the employer-employee relationship, the employer provides the capital and 

commands access to capital, information and legal opinion. Employees work in order to 

make a living.1119 The employer is in a stronger bargaining position and can dictate the 

terms and conditions of contracts of employment.1120 In general, the parties to collective 

bargaining engage in the process because employees are not happy with a decision of 

management: collective bargaining, thus, is more re-active than pro-active. Traditional 

collective bargaining1121 is a mechanism to negotiate the terms and conditions of 

employment and is not a vehicle to facilitate joint decision-making.1122  

 

The contract of employment situates employees at a distance from decision-making 

because the employer controls employees. The social component of an employment 

relationship is largely neglected because the individual and collective interests of 

employees are not fully recognised. Consultation, at least as an initial step, can assist 

employers and employees in achieving a true democratisation of the workplace,1123 and as 

a form of participation, should not be underestimated. 

 

Kahn-Freund observes that “the principal interest of management in collective bargaining 

has always been the maintenance of industrial peace over a given area and period” 1124 

and “the principal interest of labour has always been the creation and the maintenance of 
                                         
1118 Davies and Freedland Kahn-Freund 69. 
1119 Strydom 1999 SA Merc LJ (part 1) 311–312. 
1120 Strydom 1999 SA Merc LJ (part 1) 311–312. 
1121 Van Jaarsveld is of the view that collective bargaining at present is not doing well, especially in the 

United Kingdom where voluntary collective bargaining rather than regulatory legislation is “seen as 
the major obstacle to growth in a flexible workforce, resulting in policies and legislation”. She adds 
that global trends embracing decentralisation of bargaining at enterprise level combined with 
deregulation can be attributed to the decline of trade unions and collective bargaining. (Van Jaarsveld 
2009 THRHR 228-229). 

1122 Esser 2007 THRHR 425. 
1123 Smit Labour Law Implications 55. 
1124 Davies and Freedland Kahn-Freund 69. 
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certain standards over a given area and period, standards of distribution of work, or 

rewards, and of stability of employment”.1125 It is submitted that this position remains 

valid. The differing interests present in collective bargaining inevitably result in conflict 

between labour and management, although the degree of opposition varies. 

 

Four different models of participatory structures can be identified in terms of their 

relationship to collective bargaining:1126  

(i) an alternative to collective bargaining;  

(ii) marginal to collective bargaining;  

(iii) competing with collective bargaining; and  

(iv) an adjunct to collective bargaining.  

 

The third model above refers to centralised bargaining forums in which employee 

participation is an extension of collective bargaining.1127 This is an approach which the 

unions already understand. It is argued that this approach “does not depend for its success 

on receiving cooperation from management, the union structure remains independent of 

managerial structures in the workplace, and the union retains control over the shopfloor 

component of the programme”.1128 Adversarial bargaining at a centralised level has a 

number of consequences for the initiation and development of workplace forums.1129  

 

The fourth model is the one proposed by the LRA.1130 In terms of the model collective 

bargaining and participatory structures are kept separate: the latter handles issues not 

covered by the former. These activities, however, are viewed as complementary. The logic 

of to approach is that  

 

                                         
1125 Davies and Freedland Kahn-Freund 69. 
1126 Marchington as referred to by Klerck 1999 Transformation 19. 
1127 Klerck 1999 Transformation 19. 
1128 Klerck 1999 Transformation 19. 
1129 Workplace forums are discussed in detail in chapter 6 below. 
1130 Klerck 1999 Transformation 19. 
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strong workplace organisation will prevent consultative bodies from undermining negotiating 
bodies, the central role of shop stewards is protected through involvement in both channels, 
and management is committed to and perceives real benefits from involvement in 
participatory arrangements.1131  

 

It is crucial in evaluating workplace forums and co-determination to understand collective 

bargaining1132 that the “existence of legislated centralised bargaining facilitates the 

separation of the relationship between workers and management into a collective 

bargaining channel and a co-determination channel”.1133 

 

From a workers’ point of view there are compelling reasons for collective action. In 

advanced industrial societies employers always have greater economic and social power 

than any individual worker, though a worker occasionally may find himself or herself in a 

stronger bargaining position if he or she possesses experience or skills that are much in 

demand.1134 In general, however, workers can influence power in their employment 

relationship only by collectively furthering their demands and only then stand a chance of 

counterbracing the power of the employer.1135  

 

Collective bargaining (as indicated earlier) is widely accepted as the primary means of 

determining terms and conditions of employment in South Africa. Due to South Africa’s 

particular history, collective bargaining has been “underlined by the legacy of deep 

adversarialism” between employers and organised labour.1136 Various types of behaviour in 

the selection of collective representatives, the conduct of collective bargaining and the 

enforcement of collective agreements are prescribed and proscribed by labour laws.1137 

The greatest net benefit from collective bargaining can be obtained when a system is in 

place that promotes good faith bargaining and efficient enforcement of collective 

                                         
1131 Klerck 1999 Transformation 19. 
1132 Workplace forums and co-determination will be discussed in chapters 6 and 7 below. 
1133 Patel 1998 LDD 118. 
1134 Deakin and Morris Labour Law 771. 
1135 Deakin and Morris Labour Law 772. 
1136 Du Toit 2000 ILJ 1544. 
1137 Dau-Schmidt, Harris and Lobel Labor and Employment Law 96. 
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agreements.1138 One of the purposes of the LRA is to promote collective bargaining1139 and 

to provide a framework within which employers, employers’ organisations, trade unions 

and employees can bargain collectively to determine conditions of employment, formulate 

industrial policy and provide for other matters of mutual interest.1140  

 

5.2.2 Constitutional framework and collective bargaining 

 

The constitutional framework supports the provisions of the LRA. Section 23(5) of the 

Constitution provides that every trade union, employers’ organisation and employer has 

the right to engage in collective bargaining.1141 In SA National Defence Union v Minister of 

Defence,1142 O’Regan, in an obiter dictum, noted the following: 

 

[I]t should be noted that were section 23(5) to establish a justiciable duty to bargain, 
enforceable by either employers or unions outside of a legislative framework to regulate that 
duty, courts may be drawn into a range of controversial industrial relations issues. These 
issues would include questions relating to the level at which bargaining should take place (ie 
the level of the workplace, at the level of an enterprise, or at industrial level); the level of 
union membership required to give rise to that duty; the topics of bargaining and the manner 
of bargaining. These are difficult issues, which have been regulated in different ways in the 
recent past in South Africa ...1143 

 

The duty to bargain was deliberately excluded by the drafters of the LRA,1144 as is 

apparent from The Explanatory Memorandum to the Labour Relations Bill: 

 

                                         
1138 Dau-Schmidt, Harris and Lobel Labor and Employment Law 96. 
1139 Chapter III of the LRA regulates collective bargaining in s 11-63 of the Act. 
1140 Preamble and section 1 of the LRA. 
1141 It is a widely controversial issue as to whether s 23 of the South African Constitution imposes a duty 

to bargain. See Cheadle, Davis and Haysom (eds) Constitutional Law 18-25 where Cheadle develops 
three arguments against interpreting the right to engage in collective bargaining so as to include a 
positive right to bargain. S 27(4) of the Interim Constitution, 1993 was worded differently as it 
afforded works and employers the “right to organise and bargain collectively”. 

1142 SA National Defence Union v Minister of Defence 2007 9 BLLR 785 (CC). 
1143 SA National Defence Union v Minister of Defence 2007 9 BLLR 785 (CC) para 55. See also Van Niekerk 

and Smit (eds) Law@work 366 regarding a discussion of SA National Defence Union v Minister of 
Defence 2007 9 BLLR 785 (CC). 

1144 Van Niekerk and Smit (eds) Law@work 342. 
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A notable feature of the draft Bill is the absence of a statutory duty to bargain. In its 
deliberations on a revised system of collective bargaining, the task Team gave consideration 
to three competing models. The first is a system of statutory compulsion, in which a duty to 
bargain is underpinned by a statutory determination of the levels at which bargaining should 
take place and the issues over which parties are compelled to bargain. The second model is 
not dissimilar though more flexible. It relies on intervention by the judiciary to determine 
appropriate levels of bargaining and bargaining topics. The third model, unanimously adopted 
by the Task Team, is one that allows the parties, through the exercise of power, to determine 
their own arrangements. The exercise of power, or indeed persuasion, is given statutory 
impetus by the draft Bill’s provision for organisational rights and a protected right to 
strike.1145  

 

Proponents of the right to organise have argued that collective bargaining not only allows 

employees the opportunity to gain a larger share of the fruits of their efforts but it also 

promotes equity in bargaining power between labour and management.1146 The collective 

bargaining process therefore ensures that the interests of employees can be enforced by 

themselves or their trade union representatives, and also that economic exchange between 

the collective workforce and the employer takes place.1147 Collective bargaining can be 

used as a measure not only to ensure that companies comply with corporate governance 

principles but also to enforce these principles when they are not adhered to.  

 

Collective bargaining, as indicated earlier, is a form of worker participation by which 

employees take part in decision-making. South African labour legislation is superimposed 

on a rigid adversarial system based upon a liberal market system.1148  

 

Due to developments in South African corporate law and the corporate landscape, as well 

as the importance attached to the promotion of participation in companies, mean the 

continuation of a rigid adversarial system “is incongruent with the direction”1149 which 

                                         
1145 1995 ILJ 292. 
1146 Dau-Schmidt, Harris and Lobel Labor and Employment Law 96. 
1147 Metcalf Employee Relations 1995 9. 
1148 See Davis and Le Roux 2012 Acta Juridica 316. 
1149 Davis and Le Roux 2012 Acta Juridica 316. 
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many authors and commentators suggest the “new corporate project” could/should 

take.1150  

 

The “liberal market system” can be contrasted with the “coordinated market system” found 

in certain European countries such as Germany:1151 in which the relationship between the 

governance of a corporation and labour regulation differ. The relationship between labour 

law and corporate law is more harmonious in a coordinated market system because of the 

fact that the model seeks to institutionalise the views of employees within the 

company.1152 In so doing employees are accepted as core stakeholders who contribute to 

the sustainability of the business and a sense of institutional responsibility is promoted.1153 

In Germany, for example, co-determination has made a significant impact upon the 

regulation of executive compensation packages: national legislation, which provides for 

corporate governance requires labour representation on the boards of directors.1154 The 

practice makes it possible to develop and to adhere to policies in theory that are likely to 

expand or at least to protect jobs, even if shareholder value may be compromised.  

 

In contrast to this system the predominant system of employee participation in South 

Africa is collective bargaining. Labour and capital are represented by trade unions and 

employers organisation which is evident from section 23(5) of the Constitution, which 

recognises the right to engage in collective bargaining. Nevertheless, 

 

                                         
1150 O’Regan suggests that collective bargaining institutionalises an adversarial approach to labour 

relations and although “autonomous worker organisation and adversarial collective bargaining are 
essential, it may well be that co-operation within the enterprise should not be entirely excluded by 
collective bargaining” (O’Regan 1990 Acta Juridica 119). Du Toit points to the following regarding this 
view: “The problem with this approach is that it focus on the form of the bargaining relationship: 
placing the same two actors in a different forum, it suggests, could lead to better results. No doubt 
there is truth in this but, surely, only up to a point. Experience shows that the same conflicting 
interests embodied by management and labour will surface whether the parties meet in bargaining 
structures or in participatory structures, or in both” (Du Toit 1993 Stell LR 332). 

1151 Davis and Le Roux 2012 Acta Juridica 316. 
1152 Davis and Le Roux 2012 Acta Juridica 316. 
1153 Davis and Le Roux 2012 Acta Juridica 316. 
1154 Davis and Le Roux 2012 Acta Juridica 316. 
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“[n]otwithstanding the right [to] bargain collectively, the law generally limits collective 
bargaining and its impact upon the so-called ‘core areas’ of the managerial prerogative, ie 
determining the direction, plans and policies of the business.”1155  

 

The managerial prerogative of the employer entitles it to make strategic and operational 

decisions. Collective bargaining does not empower trade unions and employees with 

greater power regarding decision-making with regard to the direction, plans and policies of 

the business. For this reason co-determination, or joint decision-making, over key decisions 

relating to the running of the business are not covered by collective bargaining but are left 

entirely to management1156 or to consultation/ joint decision-making.  

 

Within the statutory regulatory framework created by the LRA, collective bargaining is 

grounded on a form of voluntarism:  

 

… the law does not interfere with power relations. It is the balance of forces that ultimately 
determines the outcome. Expressed differently, as argued by Kahn-Freund,  … labour law 
operates within the framework of a collective laissez-faire. This concept relates to the power 
by which the free play of the collective forces of labour and capital shape industrial society. 
Inside this framework, the law intervenes only where the disparity of these powers is great 
enough to prevent the successful operation of an autonomous process of negotiation and 
settlement.1157 

 

Central to the collective bargaining framework is the recognition of the right to strike,1158 

as well as granting representative trade unions certain organisational rights.1159 The 

process of collective bargaining and the provisions of a collective agreement remain 

subject to scrutiny, for example, if the provisions unfairly discriminate against a particular 

                                         
1155 Davis and Le Roux 2012 Acta Juridica 316. 
1156 Davis and Le Roux 2012 Acta Juridica 316. 
1157 Godfrey et al Collective Bargaining 20 as well as Davis and Le Roux 2012 Acta Juridica 316. 
1158 In NUMSA v Bader Bop (Pty) Ltd 2003 2 BLLR 103 (C) para 35 the right to strike was described as a 

“component of a successful collective bargaining system.” See also Chamber of Mines of SA acting in 
its own name & on behalf of Harmony Gold Mining Co Ltd v Association of Mineworkers & 
Construction Union 2014 35 ILJ 1243 (LC) and Platinum Mile Investments (Pty) Ltd t/a Transition 
Transport v SATAWU 2010 31 ILJ 2037 (LAC) in this regard. 

1159 Organisational rights and representation will be discussed below. 
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group it will constitute an infringement of the constitutional right to equality.1160 

Commentators suggest that labour law in South Africa (and in Southern Africa) should take 

the region’s particular socio-economic profile into account and develop an indigenous 

paradigm.1161  

 

The LRA and its provisions are formed by section 23 of the Constitution.1162 The 

Constitution guarantees the universal right to fair labour practices as well as the right of 

workers to engage in collective bargaining and to strike. The purpose of fundamental 

rights, is to “[affirm] the democratic values of human dignity, equality and freedom”.1163 

The meaning of equality1164 is understood to include “the full and equal enjoyment of all 

rights and freedoms”.1165 The Constitution grants all workers the right to form and join a 

trade union. The rights to equality, the right to strike and the right to engage in collective 

bargaining “are connected by the central telos of the Constitution: the right to dignity”.1166 

In order to understand the role of labour law in this context, the following question arises: 

 
                                         
1160 See Slabbert et al Managing Employment Relations 5-69 as well as Executive Council for Education 

(North-West Province) and the Minister of Education 1997 12 BCLR 1655 CC) and Leonard Dingler 
Employee Representative Council v Leonard Dingler (Pty) Ltd 1997 11 BLLR 1438 (LC). 

1161 Du Toit 2007 ILJ 1425. 
1162 Du Toit 2007 ILJ 1424. 
1163 Du Toit 2007 ILJ 1424. 
1164 With regard to equality Ngcukaitobi expresses the following views: “Trade unions continue to be an 

integral part of the struggle for democratic change in South Africa. The right to strike has become one 
of the fundamental rights of employees and is recognized by the LRA (s 64(1)) and the Constitution s 
23(2)(c)). This right is used as a tool for workers to fight the injustices of inequality and is one of 
several landmarks in this struggle for social justice. 

While South Africa's Constitution has been described as one of the most progressive globally, 
many of the rights enshrined in it cannot be fully realized by a considerable portion of society, 
specifically the poor. Poverty and inequality are inextricably linked with the labour market. Census-
based analyses indicate that although average real incomes have been steadily increasing for all 
population groups, aggregate inequality measures reveal an increase in inequality over the post-
apartheid years as income has become increasingly concentrated in the top income deciles.  

The labour market has been identified as the leading factor driving inequality, and as the mining 
industry in South Africa has become much more urbanized over the years, miners are increasingly 
aware of, and likely to, demand their rights of equality as employees and citizens of the country. 
Trade unions have emerged as an important vehicle through which workers can articulate their 
demands concerning their conditions of employment. A central component of their strategy in recent 
times has been the deployment of constitutionally based rhetoric, such as the demand for equality” 
(Ngcukaitobi 2013 ILJ 843). 

1165 Du Toit 2007 ILJ 1424. 
1166 Ngcukaitobi 2013 ILJ 843. 
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how can employees effectively assert their ‘right to engage in collective bargaining’ in the 
globalized production process? How can trade unions engaged meaningfully with 
multinational employers? In short: in a world where the imbalance of power between worker 
and employer has taken on unprecedented dimensions, how can the law – through its 
‘auxiliary’ and ‘integrative’ functions1167 – promote substantive equality? 1168  

 

Du Toit propose in this context: 

 

What is certain is that the future of collective bargaining and that of labour law are 
intertwined and that they face common challenges. Labour law in South Africa, as in many 
other countries, has been premised on the principle that its "central purpose", alongside 
individual employee protection, is the regulation of collective bargaining. Any erosion of 
collective bargaining must call into question that purpose. The law can do little or nothing to 
reverse the trends undermining existing forms of trade union organization and collective 
bargaining. Widespread pressure from employers for great liberalization of labour markets 
makes it all the more unlikely that a legal solution will be sought. The great imponderable is 
the new-found ascendancy enjoyed by employers in many sectors and the ends to which it 
will be turned. Democratic society cannot function without machinery to regulate collective 
terms and conditions of employment by means of institutions. The question is how collective 
bargaining, in responding to broader socio-economic pressures, may need to evolve in order 
to continue performing that function.1169 

 

                                         
1167 Du Toit refers to Hepple’s reformulation of the law as conceived by Kahn-Freund and where he looks 

at the “auxiliary” and “integrative” functions of labour law: “The ‘auxiliary function’ of labour law, … 
now needs to assume a form which is appropriate to decentralized employment relations and a wide 
range of methods of participation including consultation rights. The ‘regulatory function’, too, has 
taken on a new significance in the globalized setting: it will be of major importance in providing an 
adequate floor of rights for the growing number of workers under ‘non-standard contracts’. But 
perhaps most importantly, Hepple suggests that a new ‘integrative function ‘ should be added to the 
functions of labour law identified by Kahn-Freund. By this is meant – innovative ‘positive welfare’ 
measures, which would help to combat what in the language of the European Union is called the 
‘social exclusion’ of a growing underclass of unemployed or partially employed people. These might 
include the right to acquire vocational skills and further education, financial inducements to employers 
to engage the long-term unemployed, protection against age discrimination, and child care and 
parental rights which would make it easier to combine work with family responsibilities” (Du Toit 2007 
ILJ 1423). 

1168 Du Toit 2007 ILJ 1424. See also s 9 of the Constitution. 
1169 Du Toit 2007 ILJ 1434. 
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5.2.3 Freedom of association and organisation 

 

Section 23(2) of the Constitution grants workers not only the right to form and join trade 

unions but also to take part in the activities and programmes of trade unions. Section 

23(4) grants trade unions the right to organise1170 and section 23(2) grants workers the 

right to strike.1171  The rights to strike, freedom of association and organisation form 

integral components of the South-African collective bargaining framework.  

 

Godfrey et al emphasise, by protecting the right to strike, that organisational rights, as well 

as other provisions aimed at promoting an environment that is conducive to trade union 

organisation, is created: 

 

government set out to create a system ‘which allows the parties, through the exercise of 
power, to determine their own [bargaining] arrangements’ and in doing so, it brought 
collective bargaining in South Africa in line with the international norm. In the classical 
model, collective bargaining depended on the power of the parties to compel acceptance of 
their demands, including the demand to engage in collective bargaining. In this respect the 
LRA faithfully embraces ‘the central purpose’ of law according to Kahn-Freund: that is, 

                                         
1170 In National Union of Public Service & Allied Workers on behalf of Mani v National Lotteries Board 2014 

35 ILJ 1929 (CC) para 153 the Constitutional Court, for example, noted, regarding the phrase “lawful 
activities”, in ss 4(2)(a) and 5(2)(c)(iii) as follows: “… the phrase must  exclude illegal activities or 
activities that constitute activities that constitute contraventions of the law. It definitely excludes 
conduct that constitutes criminal offences. The provisions include participation by union members in 
union activities that form part of the core functions of a trade union. These include taking up its 
members’ complaints or grievances with their employer, representing them in grievance and 
disciplinary proceedings, collective bargaining, attending statutory tribunals to represent their 
members’ interests and communicating with its members’ employer about workplace issues. In this 
regard s 200 of the LRA is important. It provides that a trade union may act in any or more of three 
capacities ‘in any dispute to which any of its members is a party’, namely, in its own interest, or on 
behalf of any of its members, or in the interest of any of its members”. 

1171 See for example South African Police Service v Police and Prisons Civil Rights Union 2011 6 SA 1 (CC) 
para 30 where the court reiterated the importance of the right to strike as well the fact that that an 
important purpose of the LRA is to give effect to the right to strike. The court also stated that the 
process of interpretation should give effect to that purpose “so as to avoid impermissibly limiting the 
right to strike”. See also Eskom Holdings Ltd v NUMSA 2012 2 SA 197 (SCA) para 28 with regard to 
the interpretation of the Bill of Rights to give effect to its fundamental values as well as the fact that s 
1 of the LRA “expresses the LRA’s primary objects amongst others as “to give effect to and regulate 
the fundamental rights” conferred by s 23 of the Constitution (para (a)); and to promote “orderly 
collective bargaining” (para (d)(i))”. 
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‘maintaining equilibrium between employers and workers by ensuring the effective operation 
of a voluntary system of collective bargaining. 1172 

 

Chapter III of the LRA establishes various organisational rights1173 that can be enforced by 

sufficiently representative1174 and majority representative trade unions. These rights 

include trade union access to the workplace, deduction of trade union subscriptions, 

election of trade union representatives, leave for union office bearers for time off from 

work for union-related purposes as well the disclosure of information. In NUMSA v Bader 

Bop (Pty) Ltd1175 the court expressly noted that although employers are not compelled to 

recognise minority unions and, even though minority trade unions do not meet the 

statutory thresholds that entitle them to organisational rights, that they can still embark on 

industrial action in order to secure its rights.1176  

 
                                         
1172 Godfrey et al Collective Bargaining 22. See also Du Toit 2007 ILJ 1418 in this regard where he points 

out that on the one hand LRA “did away with the ‘duty to bargain’ which the Industrial Court had 
placed on employers in certain circumstances” and adopted an essentially voluntarist framework. The 
drafters of the Act were satisfied that the constitutional right ‘[did] not require Parliament to create a 
legally enforceable right to bargain in the statute’. At the same time the Act set out to ‘unashamedly 
[promote] collective bargaining], inter alia by providing trade unions with a series of organisational 
rights and regulating the right to strike.” 

1173 S 12-16 of the LRA. 
1174 See for example SACTWU v Sheraton Textiles (Pty) Ltd 1997 7 SALLR 48 (CCMA) regarding when a 

trade union will be regarded as being “sufficiently representative”. 
1175 NUMSA v Bader Bop (Pty) Ltd 2003 2 BLLR 103 (C). 
1176 See also with regard to minority trade unions South African Post Office v Commissioner Nowosenetz 

No 2013 2 BBLR 216 (LC). Minority trade unions may be granted rights in ss 14 and 16 of the LRA in 
specified circumstances. Strike action is in terms of s 65(2)(a) of the LRA is also permitted regarding 
organisational rights, excluding the right to information. Minority trade unions, however, are granted 
access (by the Labour Relations Amendment Act 6 of 2014) to acquiring organisational rights which 
would have ordinarily been reserved for majority unions. An arbitrator is empowered to grant a 
registered trade union the rights to elect trade union representatives and the disclosure of information 
if the applicant union meets the following criteria: (i) the applicant trade union meets the “sufficiently 
representativity” threshold and  (ii) if there is no other union in the workplace that has been granted 
those rights (s 21(8A) of the 2014-Amendment Act). S 21(8C) of the 2014-Amendment Act provides 
that a commissioner in an arbitration may grant organisational rights (in s 12, 13 or 15) to a 
registered trade union or two or more registered trade unions who act jointly if such a trade union 
does not meet the thresholds of representativity established by a collective agreement to which the 
employer and other unions are party. These rights will be granted if all parties to the collective 
agreement have been given an opportunity to participate in the arbitration proceedings and if the 
union represents a significant interest or substantial number of employees in the workplace. See also 
POPCRU v Ledwaba 2013 11 BLLR 1137 (LC); Transnet SOC Ltd v National Transport Movement 2014 
1 BLLR 98 (LC) and UASA & AMCU v BHP Billiton Energy Cool South Africa JS345/13 regarding 
granting organisational rights to minority trade unions who do not meet the required thresholds.   
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On the face of it, it appears that the LRA promotes pluralism when it grants organisational 

rights to “sufficiently representative” trade unions, even though they are not majority trade 

unions.1177 “Sufficiently representative” is not defined by the LRA: they are “those unions 

that do not have as their members the majority of employees employed by an employer at 

the workplace”.1178 A “representative trade union” is defined by section 11 of the LRA as “a 

registered trade union, or two or more registered trade unions acting jointly, that are 

sufficiently representative of the employees by an employer in a workplace”. The term 

“pluralist” was defined under the 1956-Act to describe “a model of collective bargaining 

that, in contrast to the ‘majoritarian’ model grants recognition to more than one trade 

union provided they are sufficiently representative of a defines bargaining unit”.1179 The 

right to appoint trade union representatives1180 and disclosure of information1181 are 

enjoyed only by majority trade unions: the other three organisational rights mentioned 

earlier are afforded to both sufficiently and majority representative trade unions.1182  

 

Regardless of provisions seemingly favouring a plural model, it is clear that the LRA 

favours majoritarianism.1183 The LRA’s commitment regarding majoritarianism is specifically 

stated when resolving disputes as to whether a trade union is “sufficiently representative”, 

in which case the commissioner “must seek to minimise the proliferation of trade union 

representation in a single workplace, and where possible encourage a system of a 

representative trade union in a workplace” and “minimise the financial and administrative 

burden requiring an employer to grant organisational rights to more than one registered 

trade union …”.1184  

                                         
1177 S 11 of the LRA; Du Toit et al Labour Relations Law (2006) 246. 
1178 Van Niekerk and Smit (eds) Law@work 359. See also OCGAWU v Volkswagen SA (Pty Ltd 2002 23 ILJ 

220 (CCMA). 
1179 Du Toit et al Labour Relations Law (2006) 246. See also Baskin and Satgar South Africa’s New Labour 

Relations Act 12 in this regard. 
1180 S 14 of the LRA. 
1181 S 16 of the LRA. 
1182 See in this regard ss 21(8A) and 21(8C) of the LRA discussed above. 
1183 Du Toit et al Labour Relations Law (2006) 246. See also Kem-Lin Fashions CC v Brunton 2001 22 ILJ 

109 (LAC) regarding the majoritarian principle. 
1184 See s 21(8)(a)(i) and (ii) of the LRA as well as Du Toit et al Labour Relations Law (2006) 246 and Van 

Niekerk and Smit (eds) Law@work 359. 
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This “winner takes all” majoritarian approach to collective bargaining protects the interests 

of well-established and larger unions as their strength lies in the number of workers that 

are members of such trade unions.1185 Majority unions 

  

are those registered unions that on their own, or in combination with any one or more 
unions, have as their members the majority of the employees employed by an employer in a 
workplace. This requires that at least 50 percent plus one of the employees employed in the 
workplace must be members of the union(s).1186  

 

Other incentives for majoritarianism include the right to enter into a collective agreement 

setting thresholds of representivity1187 for the granting of access to the workplace,1188 the 

deduction of trade union subscription fees or levies1189 and leave for trade union 

activities.1190 As well, they can conclude agency shop and closed shop agreements, 

conclude collective agreements that will bind employees who are not members of trade 

union or union’s party to the agreement, apply for establishing workplace forums and may 

choose the members of the workplace forum from among its elected representatives if it is 

recognised in terms of a collective agreement as the sole bargaining agent for all 

employees in the workplace.1191 Ngcukaitobi points out that the majoritarian approach is 

out of tune with the realities of today's labour relations:  

 

                                         
1185 See Ngcukaitobi 2013 ILJ 854 in this regard. The following can be also be added with regard to the 

“winner takes all” approach: “The point being made is that working outside of established bargaining 
structures can mean workers are subjected to decreased access to information, thereby increasing 
frustration and insecurity. More broadly, the effect of this approach has meant that neither employers 
nor employees derive the intended value from its framework. It has become increasingly difficult for 
employers to maintain industrial peace while workers struggle to maintain certain standards of 
rewards and of stability in their employment. While employers are increasingly perceived as 
unrelenting, workers lose faith in the negotiation process and are forced to find unconventional ways 
to air their concerns” (See Ngcukaitobi 2013 ILJ 854). 

1186 Van Niekerk and Smit (eds) Law@work 359. 
1187 S 18 of the LRA. 
1188 S 12 of the LRA. 
1189 S 13 of the LRA. 
1190 S 15 of the LRA. 
1191 See s 25, 26, 23(1)(d)(iii), 80 and 81 of the LRA as well as Du Toit et al Labour Relations Law (2006) 

246 in this regard. 
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This winner-takes-all approach was developed and adopted when there was a fair degree of 
union stability, a growing consolidation within the trade union movement, and a strong 
commitment to social dialogue and inclusive solutions within the government, labour, 
business and civil society. But much has changed since then.1192 

 

Against this backdrop Brassey points out the following unfortunate results of the LRA:  

 

The LRA 1995, crafted under the abiding influence of COSATU, bears much of the blame for 
this unfortunate result. In its efforts to promote centralized bargaining over actual levels of 
wages and working conditions, it eliminated the emerging duty-to-bargain jurisdiction that 
was in the process of development by the erstwhile Industrial Court. In its place Parliament 
introduced a system of statutory organizational rights that gave complete primacy to head 
counting within the 'workplace'. The self-same ethos informed the union security provisions 
that legitimate agency and closed shop clauses, provided the union has majoritarian support 
in the 'workplace'. Provision was made for 'workplace forums' in which it was hoped 
negotiations might take place to enlarge the corporate cake before dividing it up (so-called 
integrative bargaining); but this too was subjected to a majoritarian override that has served 
to make a complete dead letter of the elaborate set of provisions. Finally, the Act made the 
extension of bargaining council agreements mandatory if the majoritarian principle was 
satisfied, a development that, by abolishing the scrutiny of the minister on matters of 
content, arguably contravenes the constitutional tenet that only the state may legislate.1193 

 

Trade unions participate in collective bargaining in order to represent and further the 

interests of their members. They will try to ensure not only that their members receive the 

best possible wages for their labour input but that also that they enjoy job security.1194 

Collective bargaining, however, cannot fully recognise or address the needs of 

employees.1195 Although collective bargaining promotes the interests of both employers 

and employees, it does not always result in employees gaining a larger share of the fruits 

of their efforts. Trade unions may also bargain from a position of ignorance because they 

cannot gain access to confidential and legally privileged1196 information. Section 16 of the 

                                         
1192 Ngcukaitobi 2013 ILJ 854. 
1193 Brassey 2013 ILJ 833. 
1194 O’Regan 1990 Acta Juridica 117. 
1195 Esser 2007 THRHR 425. 
1196 See Barker and Holtzhausen South African Labour Glossary 85 where they add that legally privileged 

information includes “a confidential communication between a legal practitioner and his or her client 
which may not be disclosed in a court of law unless the person possessing the privilege waives it”.  
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LRA provides that only relevant information1197 that will allow a trade union representative 

to perform his or her functions referred to in section 14(4) of the LRA must be disclosed 

and not information that is legally privileged or information that the employer, by law or 

order of court, is not allowed to disclose or is confidential and, if disclosed, may cause 

substantial harm to an employee or the employer or is private personal information 

relating to an employee, unless that employee consents to the disclosure of that 

information.1198 Together with the unique nature of the work-wage bargain, these 

requirements put management a superior bargaining position in relation to trade 

unions.1199 

 

5.3 The right to strike  

5.3.1 General 

 
It must be reiterated that the LRA sets out to promote not only “labour peace” but also 

“orderly collective bargaining” and “the effective resolution of labour disputes”.1200 The 

“right and concomitant duty to bargain collectively is enshrined in the LRA”1201 and is 

“integral to a system that sets out to civilise the workplace, to provide for a fair distribution 

between wage and profits, keep the economy vibrant and contribute to the wider 

democratic order”.1202  

 

                                         
1197 See for example also section 89 of the LRA with regard to disclosure of information to a workplace 

forum discussed in chapter 6 below. The same rules apply disclosure of information to trade unions. 
1198 See for example the types of information that trade unions are entitled with in terms of the 2008-

Companies Act discussed in chapter 3 above. 
1199 O’Regan 1990 Acta Juridica 117, see also Esser 2007 THRHR 424. 
1200 S 1 of the LRA. My emphasis. One of the aims of the LRA is providing “simple procedures for the 

resolution of labour disputes through statutory conciliation, mediation and arbitration.” The CCMA was 
established for these purposes. 

1201 Davis and Le Roux 2012 Acta Juridica 317. 
1202 Davis and Le Roux 2012 Acta Juridica 317 where they refer to Thompson 2006 ILJ 785. 



 

 219 

Central to collective bargaining is the right to strike and recourse to a lock-out, respectively 

available to employees and employers. The processes1203 of consultation and 

negotiation,1204 as well as recourse to lock-out are options available to employers in their 

use of power in order to facilitate changes to terms and conditions of employees.1205 Strike 

action is the economic weapon available to the employees and trade unions in collective 

bargaining, but is effective only in certain circumstances. A strike is defined by section 213 

of the LRA as follows: 

 

the partial or complete concerted refusal to work 1206or the retardation or obstruction of 
work, by persons who are or have been employed by the same employer or by different 
employers for the purpose of remedying a grievance or resolving a dispute over any matter 
of mutual interest between employer and employee, and every reference to ‘work’ in this 
definition includes overtime work, whether it is voluntary or compulsory.  

 

“Concerted refusal to work” and the reference to persons clearly indicate that more than 

one person must be involved in the refusal to work: as is indicated in Schoeman v 

Samsung Electronics (Pty) Ltd1207 where the Labour Court held that an individual employee 

cannot strike and that a lock-out can also not be effected against a single employee. 

However, it is possible for a single employer to lock-out employees.  

 

Du Toit and Ronnie point out, whereas “concerted refusal of work” may at first appear 

consistent with the notion of a strike as collective action,1208 “it is submitted that the 

limitation takes on a new significance in the context of the individualisation of employment 
                                         
1203 See also the distinction between consultation and negotiation in chapter 2 and later chapter 4 of 

above. 
1204 Hepple adds the following with reference to “negotiation”: “‘Negotiation’ is a concept not limited to 

interest bargaining. It is a broad enough to embrace any process which involves an active 
participatory role for all the parties. This approach recognises that there is no single source of power 
(government, employer etc) but that power comes from many sources and at different levels, and 
that the focus which influence the exercise of power are usually not straightforward: they may include 
respect for dignity, the need for political legitimacy, and business interests as well as material 
resources. It is essential that this negotiation does not take place in a normative vacuum” (Hepple 
2012 SALJ 271). 

1205 Davis and Le Roux 2012 Acta Juridica 317. 
1206 My emphasis. 
1207 Schoeman v Samsung Electronics (Pty) Ltd 1997 10 BLLR 1364 (LC) 1367. 
1208 Du Toit and Ronnie 2012 Acta Juridica 206. 



 

 220 

and lack of organization which, … , may justify re-evaluation of the traditional 

approach”.1209 It is argued that strikes grant workers a meaningful voice regarding what 

goes on in the workplace and grant them power to stop production and enable them to 

retain their dignity by showing the employer that they are “not just cogs in a machine”.1210  

 

The right to strike, freedom of association and organisation and the right to bargain 

collectively are interrelated. Yet, Hepple points out that the imbalance of power is “often 

seen as an objection to negotiation.”1211 He declares: 

 

In a biolar adversarial system, the substantive outcome of negotiations rests in the hands of 
the parties. This will depend on the skills and resources available to each party, and their 
restrictive strategies. This classic example is collective bargaining between employers and 
trade unions where the ability of each side to deploy actual or threatened lock-outs and 
strikes is an essential element in the process. This leads to the characterisation of labour 
negotiation as power struggles in which the stronger party can dominate the weaker. In an 
attempt to strike a balance in favour of the weaker party, the law may intervene, for example 
by courts granting interdicts (injunctions). In some jurisdictions, labour courts or similar 
bodies may seek to ensure the fairness of the bargaining process by interpreting the duty as 
being to bargain in ‘good faith’.1212 

 

The right to strike is evidently not only an essential component of the right to freedom of 

association1213 but is also “inextricably linked to a process of collective bargaining”.1214 The 

right to strike enjoys a “high degree of protection”1215 in South Africa. Thus, it can be said 

that the right to strike is  

 

an essential means for the promotion of the social and economic interests of employees and 
trade unions, based ultimately on the proposition that trade unions should be free to organise 
their activities and formulate their programmes for the purposes of defending the interests of 
their members.1216  

                                         
1209 Du Toit and Ronnie 2012 Acta Juridica 206. 
1210 Chicktay 2006 Obiter 348. 
1211 Hepple 2012 SALJ 270. 
1212 Hepple 2012 SALJ 270. 
1213 Manamela and Budeli 2013 CILSA 308. 
1214 Davis and Le Roux 2012 Acta Juridica 319. 
1215 Du Toit and Ronnie 2012 Acta Juridica 204. 
1216 Van Niekerk and Smit (eds) Law@work 399. 
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Yacoob ADCJ (in his majority judgment) in SATAWU v Moloto,1217 for example, noted the 

importance of the right to strike as follows:  

 

the right to strike, rooted in collective bargaining, is premised on the need to introduce 
greater balance in the relations between employers and employees, where employers have 
the greater social and economic power.1218 

 

In light of this it can be argued that the right to strike1219 is drawn from the institution of 

collective bargaining itself and, thus, it can be said that the right to strike is regarded as an 

essential component of the collective bargaining process.  

 

The right to strike is regarded as “a potential weapon that serves to maintain the 

equilibrium between labour and the concentrated power of capital”.1220 But it is evident 

from the provisions of the LRA that labour peace and orderly collective bargaining should 

be promoted. Strike action should be peaceful. It is clear from the provisions of the Act 

that strike action (and the recourse to a lock-out) should meet certain requirements for it 

to be protected.  

 

The judgment in BAWU v Prestige Hotels CC t/a Blue Waters Hotel1221 (a pre-1995 case) 

illustrates that the right to strike and the institution of the lock-out is central to collective 

bargaining: 

 

                                         
1217 SATAWU v Moloto 2012 6 SA 249 (CC) para 85. 
1218 SATAWU v Moloto 2012 6 SA 249 (CC) para 85-86 and held as follows: “The fact that the Act, in 

section 64, expressly requires minimal procedural pre-conditions for the statutorily protected exercise 
of that right is consistent with this. It does not ask for the exclusion of uncertainty in strike action, 
except for certainty when the strike will start. To require more information than the time of its 
commencement in the strike notice from employees, in order to strengthen the position of the 
employer, would run counter to the underlying purpose of the right to strike in our Constitution – to 
level the playing fields of economic and social power already generally tilted in favour of employers”.  

1219 See Chapter IV of the LRA with regards to the right to strike and recourse to lock-out. 
1220 Van Niekerk and Smit (eds) Law@work 399.  
1221 BAWU v Prestige Hotels CC t/a Blue Waters Hotel 1993 ILJ 963 (LAC) 971J-972A. 
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... a law[ful] strike is by definition functional in collective bargaining. The collective 
negotiations between the parties are taken seriously by each other because of the awful risk 
they face if a settlement is not reached. Either of them may exercise its right to inflict 
economic harm upon the other. In that sense the threat of a strike or lock-out is conducive 
and functional to collective bargaining. 

 

The question is relevant to the recent situation where strikes have lasted for long periods 

of time:  when a strike no longer is functional and is merely carrying on for an unspecified 

period, the CCMA or Labour Court should intervene and suspend the strike and subject the 

parties to the dispute to compulsory arbitration during which workers return to work to 

render their services.1222  

 

However, in the LRA there is no provision regarding interest arbitration. In light of the five-

month long platinum mine strike in 2014 calls have been made for the introduction of 

compulsory or interest arbitration when a strike is unresolved and has lasted for a 

prolonged period of time. However, compulsory arbitration, has its opponents and is 

regarded “as superficially attractive but fraught with difficulties”.1223 These difficulties can 

be summarised as follows: 

 

The first difficulty is the constitutionality of such a limitation of the right to strike. The 
Constitutional Court has recently ruled that it is not for a court to restrict the scope of 
collective bargaining tactics which, legitimately, may be robust. At the very moment when the 
strike is proving most effective the requirement to suspend the strike effectively dilutes and 
removes the weapon from employees. Would the final settlement in the platinum strike have 
been what it was if the strike had been suspended after three months? In assessing the 
constitutionality of a further limitation of the right to strike, one of the factors the court 
would have to consider is the possibility of the retrenchment consultations that an employer 
can trigger during a strike in terms of s 67(5). This is an existing institutionalised procedure 
for an employer to signal that the strike is devastating the company, alerting the union that 
job losses are likely unless the strike is settled. The court may well consider this mechanism 
is sufficient to meet the situation and is a less restrictive means to achieve the purpose.  

The second difficulty with compulsory arbitration is the incentive it provides to prolong the 
strike in order to get to compulsory arbitration. The risks inherent in wage arbitration are 
seldom willingly assumed by private sector employers: the loss of control over financial 
planning, the unpredictability of outcome, the necessary disclosure of confidential data. Yet 

                                         
1222 See the discussion below regarding violent strikes and balloting. 
1223 Rycroft 2015 ILJ 15. 
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for a union, the prolonging of the strike has the potential to wrest away from the employer 
its decision of a chosen settling point and to hand that to a stranger. This attractive outcome 
for unions therefore has the potential to lengthen rather than shorten strikes. In addition, 
research from the USA suggests that parties negotiating under an interest arbitration legal 
regime are more likely to arbitrate and push responsibility off onto the arbitrator, with union 
and employer leaders declining to take responsibility for making the difficult decisions 
necessary to respond to the economic environment.  

The third difficulty is the 'chilling' and 'narcotic' effects that interest arbitration has on 
bargaining behaviour. Chilling occurs when neither party is willing to compromise during 
negotiations in anticipation of an arbitrated settlement; both parties take extreme positions 
and are not willing to budge. The narcotic effect refers to an increasing dependence of the 
parties on arbitration, resulting in a loss of ability to negotiate meaningfully. 

The fourth difficulty is obtaining arbitrators who have an economic training sufficient to 
understand the short-term and long-term planning of large employers. An arbitrator will need 
to be alive to the complexity of balance sheets, long-term planning, the unpredictability of 
markets, and so on. Will enough CCMA commissioners have the skills to compare data, 
expose hidden assets, and to recognise dangers of the markets? The code of conduct for 
commissioners requires commissioners to accept appointments only if they believe that they 
are available to conduct the process promptly and are competent to undertake the 
assignment, and to 'decline appointment, withdraw or request technical assistance when they 
decide that a matter is beyond their competence'. The reference to technical assistance does 
open the door to the possibility for CCMA arbitrators to have accountant and economist 
assessors to assist in the process. It seems that if wage arbitration is going to be rational, 
this extra cost might be necessary. This difficulty is not confined to the level of 
commissioners: when the matter is taken on review, how easy will it be for LC judges to 
assess the financial data in order to decide if the award is one which a reasonable arbitrator 
could not reach? 

The fifth difficulty is the terms of reference for the arbitrator. Interest arbitration often uses 
the criteria of affordability and comparability, but there are no norms in South Africa to assist 
an arbitrator in setting a wage when the offer is comparable to that offered (or actually paid) 
by other employers in the same sector but the employer can afford to pay more. Will the 
terms of reference be 'a fair wage', and if so, what criteria are to be used in arriving at that 
figure? Will final offer arbitration be used to avoid the chill factor or will an arbitrator be free 
to choose any wage between final offer and final demand? These are matters that need to be 
thought through carefully. 

The sixth difficulty is that legislation providing for compulsory arbitration will be out of step 
with recommendations of the ILO. While acceptable where both parties agree to it or where a 
strike is not permitted, the ILO holds that where compulsory arbitration prevents strike 
action, it is contrary to the right of trade unions to organise freely their activities and could 
only be justified in the public service or in essential services in the strict sense of the term.1224 

 
In the context of this final point it is noteworthy to look at section 150(5) of the LRA which 
                                         
1224 Rycroft 2015 ILJ 15-17. 
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provides as follows: 

 

Unless the parties to the dispute agree otherwise, the appointment of a commissioner in 
terms of this section does not affect any entitlement, of an employee to strike or an employer 
to lock-out, that the party to the dispute may have acquired in terms of Chapter IV.1225 

 

Rycroft’s view of this provision is worth quoting in full:  

 

The section required 'parties to agree' not to suspend the strike, leaving open the question if 
only one party agreed. One viable interpretation is that if the employer party insisted on the 
suspension of the strike, but the union party did not, there would have been no agreement. 
In such circumstances the CCMA's decision to suspend the strike would prevail. 

This controversial 'forced cease-fire' was changed in the 2013 Bill to give the assurance that 
unless the parties agreed otherwise, the appointment of a commissioner in terms of this 
section did not affect any entitlement of an employee to strike or an employer to lock out 
where the party might have acquired rights to do so in terms of chapter IV of the LRA. This 
change - clearer and preferable to the 2010 version made possible a mutually agreed 
suspension of the strike for the duration of conciliation. 

A similar proposed change was made to s 69. The 2012 amendments anticipated the 
suspension of a strike or lock out in a different context. Amendments provided that in picket-
related disputes the Labour Court (LC) could 'grant relief, including urgent interim relief, 
which is just and equitable in the circumstances and which may include … (c) in the case of a 
trade union, suspending the picket or strike; or (d) in the case of an employer, suspending 
the engagement of replacement labour even in circumstances in which this is not otherwise 
precluded by section 76 or suspending the lock-out'. 

This innovative provision was seen to have offered 'a significant impact on strike violence'. 
But once again the portfolio committee deleted these provisions and the 2014 Amendment 
Act offers no fresh possibilities for institutionalised mechanisms for dealing with illegal or 
unprocedural industrial action by either employers or employees. Perhaps a more onerous 
role will now fall to the LC to do what it has threatened: to remove the protected status of a 
strike where violence renders the strike dysfunctional.1226 

 
To reiterate, this was a lost opportunity to curb the consequences regarding unprotected 

and prolonged strikes and to shed some light on the appropriate conduct of parties during 

collective bargaining, including how and when they utilise their respective industrial 

weapons. 
                                         
1225 See s 24 of the 2014-Amendment Act. 
1226 Rycroft 2015 ILJ 5-6. 



 

 225 

 

5.3.2 Limitations to the right to strike 

 

Although the right to strike is recognised by the Constitution in section 23(2), the right is 

not absolute: it may be limited under certain circumstances. First, the limitation applies 

only to industrial action called by a trade union in support of a demand related to the 

bargaining process or matters of mutual interest being recognised as a “strike”.  

 

Although the right to strike vests in employees, strikes normally are initiated by trade 

unions that represent employees and are usually limited to cover “matters of mutual 

interest” (as discussed below). The LRA also imposes a number of substantive and 

procedural limitations on the right to strike.1227  

 

Strikes and lock-outs are dealt with in Chapter IV of the LRA. The Labour Appeal Court in 

CWIU v Plascon Decorative (Inland) (Pty) Ltd1228 summarised this provision as follows:  

 

Strikes and lock-outs are regulated by Chapter IV (sections 64 to 77) of the LRA. Section 
64(1) provides in general terms that ‘every employee has the right to strike and every 
employer has the right to lock-out’, subject to certain conditions. These are set out in sub-
paragraphs (a) to (d), read with subsections (2) and (3). They comprise an attempt at 
conciliation in regard to ‘the issue in dispute’ (sub-paragraph (a)), and notice (sub-
paragraphs (b), (c) and (d)). Section 65 is headed ‘Limitations on right to strike or recourse 
to lock-out’. It provides that ‘no person may take part in a strike or lock-out or in any conduct 
in contemplation or furtherance of a strike or lock-out’ if (in summary terms) a collective 

                                         
1227 The court in CWIU v Plascon Decorative (Inland) (Pty) Ltd 1998 12 BLLR 1191 (LAC) para 7 pointed 

out the following: “Secondary strikes are dealt with in section 66. In terms of section 66(1), in section 
66, ‘secondary strike’ ‘means a strike, or conduct in contemplation or furtherance of a strike, that is in 
support of a strike by other employees against their employer, but does not include a strike in pursuit 
of a demand that has been referred to a council if the striking employees … have a material interest 
in that demand’. Section 66(2) prohibits participation in a secondary strike unless the strike that is to 
be supported complies with the provisions of sections 64 and 65 (sub-paragraph (a)); notice has been 
given (sub-paragraph (b)) and the nature and extent of the secondary strike is reasonable in relation 
to the possible direct or indirect effect that the secondary strike may have on the business of the 
primary employer (sub-paragraph (c))”.  

1228 CWIU v Plascon Decorative (Inland) (Pty) Ltd 1998 12 BLLR 1191 (LAC) para 7. 
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agreement prohibits it, the issue in dispute is arbitrable or justiciable or (subject to 
exceptions) the person is engaged in an essential or a maintenance service.1229 

 

Du Toit and Ronnie point out that an implicit limitation which workers in standard 

employment may not experience as a limitation at all is that the Constitution extends the 

right to strike to every “worker” and that section 64(1) of the LRA confines it to 

“employees”. They add that this limitation “is significant to the extent that the term 

‘worker’ is broader than the term ‘employee’, and changing patterns of production have 

resulted in work being performed by persons other than employees”. 1230 Thus there “is a 

duty on the state to ensure, as far as possible, that not only employees but all workers are 

able to exercise this right effectively”. 1231 However, it is noted that section 213 of the LRA 

protects only employees, hence the limitation in section 64 that only employees have the 

right to strike. If we recall the discussion in chapter two it is evident that the definition of 

“employee” (and the rebuttable presumption of employment) is broad enough to include 

the majority of workers. 

 

5.3.3 Matters of mutual interest 

 

Although labour disputes generally are regarded as being either disputes of interest or 

disputes of right (this terminology is not found in the statutes, see further below), it seems 

that “matters of mutual interest” are broad enough to include both types of dispute.  

 

Van Niekerk, et al are of the view that this classification 

                                         
1229 The recourse to lock out employees from the workplace, on the other hand, is recognised only by the 

LRA, but it does not mean that the status or protection thereof is lesser or weaker than the right to 
strike. This sentiment was illustrated in the Constitutional Court’s judgment in Ex parte Chairperson of 
the Constitutional Assembly: In re Certification of the Constitution of the Republic of South Africa 
19961996 1996 4 SA 744 (CC) at para 65 where the court held that: “… the effect of including the 
right to strike does not diminish the right of employers to engage in collective bargaining, nor does it 
weaken their right to exercise economic power against workers. The right to bargain collectively is 
expressly recognised by the text...”.   

1230 Du Toit and Ronnie 2012 Acta Juridica 205 
1231 Du Toit and Ronnie 2012 Acta Juridica 205 



 

 227 

 
may be a convenient shorthand to distinguish respectively disputes about the creation of new 
rights and disputes about the application of existing rights, but these labels may lead to 
confusion when attempting to identify the nature of a particular dispute and its potential 
destinations under the dispute resolution structure established by the LRA.1232 

 

Collective bargaining mainly focuses on the setting terms and conditions of employment, 

as well as other matters of mutual interest between employers and employees.1233 It is 

important to note that the protection of certain basic rights of employees in the promotion 

of the collective bargaining model is essential. Matters of mutual interest are not defined 

by the LRA and have been interpreted broadly by the courts.  

 

Section 213 of the LRA defines “dispute” to include an “alleged dispute” whereas an “issue 

in dispute” in relation to a strike or lock-out, means “the demand, grievance, or dispute 

that forms the subject matter of the strike or lock-out”. In City of Johannesburg 

Metropolitan Municipality v SAMWU1234 the court, with regard to the distinction between 

demand, grievance and dispute, stated the following: 

 

There are no bright lights between these categories. Sometimes the word ‘demand’ is used in 
a generic sense to refer to all three categories of strikes; sometimes it is used to refer to 
demands for higher wages. But these are not statutorily sanctioned requirements. The LRA 
refers only to a ‘grievance’ or a ‘dispute’. There is thus no statutory requirement for the 
existence of a deadlock before a referral to either the CCMA or a bargaining council.1235  

 

On several occasions the Labour Court has considered the meaning of these concepts.1236 

In Gauteng Provinsiale Administrasie v Scheepers1237 the court stated that disputes of right 

“concern the application or interpretation of existing rights”. A dispute of right is concerned 

with a right or rights and therefore the origin thereof must be indicated, be it a statute, a 

                                         
1232 Van Niekerk and Smit (eds) Law@work 430. 
1233 See Qotoyi and Van der Walt 2009 Obiter 66 as well as Davis and Le Roux 2012 Acta Juridica 317 in 

this regard. 
1234 City of Johannesburg Metropolitan Municipality v SAMWU 2011 7 BLLR 663 (LC). 
1235 City of Johannesburg Metropolitan Municipality v SAMWU 668E-G. 
1236 Sithole v Nogwaza NO  1999 ILJ 2710 (LC) 2719 para 52. 
1237 Gauteng Provinsiale Administrasie v Scheepers 2000 ILJ 1305 (LAC) 1309J-1310A. 
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collective agreement or a contract of employment. In SA Democratic Teachers Union v 

Minister of Education1238 the court stated that the term “dispute of interest” has been 

described as “a term of art” and that although it is widely used in labour relations “it has 

never been precisely defined but the term generally is well understood”. In HOSPERSA v 

Northern Cape Provincial Administration1239 the court held: 

 

A dispute of interest should be dealt with in terms of collective bargaining structures and is 
therefore not arbitrable. A dispute of interest should not be allowed to be arbitrated … under 
the pretext that it is a dispute of right. To do so would possibly result in each individual 
employee theoretically cloaking himself or herself with precisely the same description of the 
dispute that is the true subject matter of collective bargaining. And if such an individual 
employee could legitimately insist on his or her particular case being separately adjudicated, 
whether through arbitration or otherwise, the result would inevitably be a fundamental 
subversion of the collective bargaining process itself. … If individuals can properly secure 
orders that have the effect of determining the evaluation of differing interests on the merits 
thereof, then the distinction between disputes of interest and disputes of right would be 
distorted and the collective bargaining process self-evidently would become undermined. 

 

In Itumele Bus Lines (Pty) Ltd t/a Interstate Bus Lines v Transport & Allied Workers Union 

of SA,1240 the court faced the issue as to whether employees could strike in support of a 

demand for equity shareholding and held (after considering the definition of a strike in 

terms of section 213 of the LRA) that for a dispute to be brought within the ambit of the 

definition, it should be in respect of a matter of mutual interest. The court held that 

“matters of mutual interest” was a broader concept than “terms and conditions of 

employment” and if a matter is not a “‘term and condition of employment’, it may still be 

capable of being brought within the ambit of the concept ‘matters of mutual interest’”.1241 

In De Beers Consolidated Mines Ltd v CCMA1242 the Labour Court stated the following: 

“The term ‘mutual interest’ is not defined in the Act. It must therefore be interpreted 

literally to mean any issue concerning employment. It has been given a wide 

                                         
1238 SA Democratic Teachers Union v Minister of Education 2001 ILJ  2325 (LC) 2340E. 
1239 HOSPERSA v Northern Cape Provincial Administration 2000 ILJ 1066 (LAC) 1070D-H. 
1240 Itumele Bus Lines (Pty) Ltd t/a Interstate Bus Lines v Transport & Allied Workers Union of SA 2009 

ILJ 1099 (LC). 
1241 Itumele Bus Lines (Pty) Ltd t/a Interstate Bus Lines v Transport & Allied Workers Union of SA 2009 

ILJ 1099 (LC) 1112g-h. 
1242 De Beers Consolidated Mines Ltd v CCMA 2000 5 BLLR 578 (LC) 581C. 
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interpretation...".  

 

In Rand Tyre and Accessories (Pty) Ltd v Industrial Council for the Motor Industry 

(Transvaal), Minister for Labour & Minister for Justice1243 it was held that matters of mutual 

interest be defined as 

 

whatever can be fairly and reasonably regarded as calculated to promote the well-being of 
the trade concerned, must be of mutual interest to them; and there can be no justification 
for restricting in any way powers which the legislation has been at the greatest pains to 
frame in the widest possible language. 

 

In Pikitup (SOC) Ltd v SA Municipal Workers Union on behalf of Members1244 the court was 

of the view that the phrase is extremely wide, “potentially encompassing issues of 

employment in general, not merely matters pertaining to wages and conditions of service” 

and the court concludes that  

 

the best one can say, therefore, is that any matter which affects employees in the workplace, 
however indirectly, falls within the scope of the phrase ‘matters of mutual interest’ and may 
accordingly form the subject matter of strike action.1245 

  

A dispute of mutual interest generally refers “to proposals for the creation of new rights or 

the diminution of existing rights” which are ordinarily to be resolved by collective 

bargaining.1246 These matters, inter alia, include issues relating to the terms and conditions 

of employment, such as employee remuneration, service benefits and compensation. 

Disputes concerning mutual interest include issues such as higher wages, improved 

conditions of employment or a change to an existing collective agreement.1247 In Durban 

                                         
1243 Rand Tyre and Accessories (Pty) Ltd v Industrial Council for the Motor Industry (Transvaal), Minister 

for Labour & Minister for Justice 1941 TPD 108 115. 
1244 Pikitup (SOC) Ltd v SA Municipal Workers Union on behalf of Members 2014 35 ILJ 983 (LAC). 
1245 Pikitup (SOC) Ltd v SA Municipal Workers Union on behalf of Members 2014 35 ILJ 983 (LAC) para 

55-56. 
1246 Gauteng Provinsiale Administrasie v Scheepers 2000 ILJ 1305 (LAC) 1309J-1310A. 
1247 Davis and Le Roux 2012 Acta Juridica 317. 
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City Council v Minister of Labour1248 the court held that the term “matter of mutual 

interest” cannot be without limitation, because, if unlimited, the result would be absurd.  

 

A “matter of mutual interest” is one in which the trade union and employer have a material 

and simultaneous interest and must be related to the employment relationship between 

employee and employer. It must also be an issue that can be reduced to or regulated by a 

collective agreement.1249 For example, the transfer of employees in terms of section 197 of 

the LRA is a matter of mutual interest “as bargaining collectively is to secure rights or to 

protect them when they are threatened by dismissal for operational requirements”.  

 

Some matters of mutual interest are channelled through resolution by means of industrial 

action, whereas others are resolved through adjudication.1250 Therefore, it appears that 

disputes of right are resolved by way of arbitration and adjudication. Disputes arising from 

“matters of mutual interest” are regarded as disputes of interest and normally are resolved 

by collective bargaining.1251 Matters of mutual interest, therefore, can include health and 

safety issues, the dismissal of workers and the negotiation of disciplinary and retrenchment 

procedures.1252 It is argued that if a dispute concerns “employee voice”, for example, 

regarding the strategy of the company, it would constitute a “mater of mutual interest” 

which calls for the dispute to be resolved by means of collective bargaining. The same 

could be said with regard to employees demanding a voice on the social and ethics 

committee as this would be the creation of a new right: neither the LRA nor the Companies 

Act recognises or facilitates such a demand. The dispute, therefore, would be regarded as 

a “matter of mutual interest”. 

 

An important determining factor is whether such a matter can be dealt with through 

collective bargaining. It will not include political issues or demands against the state, 

                                         
1248 Durban City Council v Minister of Labour 1948 1 SA 220 (N) 226. 
1249 Mischke 2001 CLL 89. 
1250 University of the Witwatersrand Johannesburg v Commissioner Hutchinson 2001 ILJ 2496 (LC) 2499 

para 7-8. 
1251 Qotoyi and Van der Walt 2009 Obiter 66. 
1252 Mischke 2001 CLL 89. 
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except if the state is acting as an employer.1253 However, it is clear from the decision in 

Vanachem Vanadium Products (Pty) Ltd v National Union of Metal Workers of SA1254 that 

matters of mutual interest and interest disputes must not be confused with each other: 

 

is clear from the statutory framework that all interest disputes (broadly, disputes about the 
creation of new rights) and rights disputes (broadly, disputes about the interpretation and 
application of existing rights) are subsets in the broader category of disputes about matters 
of mutual interest. In other words, all interest disputes constitute disputes about matters of 
mutual interest, but not all disputes about matters of mutual interest are interest disputes.1255 

 

5.3.3.1 Section 65(c) of the LRA and matters of mutual interest 

 

In the context above regarding the limitations to the right to strike and in determining 

what constitutes matters of mutual interest have regard to Vanachem Vanadium Products 

(Pty) Ltd v National Union of Metal Workers of SA.1256  

 

The court with reference to NUMSA v Bader Bop (Pty) Ltd,1257 reiterated that the 

Constitutional Court held, where the LRA is capable of an interpretation that does not limit 

fundamental rights, that interpretation should be preferred.1258 The court also confirmed 

the fundamental rights’ status of the right to strike (as discussed above) and made the 

following important comments regarding limitations and interpretation: 

 

It is well-established that the provisions of the Act (and in particular, sections 64 and 65, 
which impose limitations on the right to strike) must be interpreted and applied in a manner 

                                         
1253 Mischke 2001 CLL 89 as well as Manamela 2012 SA Merc LJ 111. 
1254 Vanachem Vanadium Products (Pty) Ltd v National Union of Metal Workers of SA 2014 35 ILJ 3241 

(LC). 
1255 Vanachem Vanadium Products (Pty) Ltd v National Union of Metal Workers of SA 2014 35 ILJ 3241 

(LC). 
1256 Vanachem Vanadium Products (Pty) Ltd v National Union of Metal Workers of SA 2014 35 ILJ 3241 

(LC). 
1257 NUMSA v Bader Bop (Pty) Ltd 2003 2 BLLR 103 (CC). 
1258 See for example South African Police Service v Police and Prison’s Civil rights Union 2011 6 SA 1 (CC) 

where the court confirmed that an important purpose of the LRA is to give effect to the right to strike 
and that the process of interpretation is important in order to give effect to the purpose “so as to 
avoid impermissibly limiting the right to strike” (para 30). 
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which gives best effect to the primary objects of the LRA and its defined purposes. It is 
equally well-established that where any provision of the LRA is capable of mutually 
contradictory interpretations, the court should adopt an interpretation that promotes the 
purposes of the Act, in this instance, orderly collective bargaining and the effective resolution 
of labour disputes. Given that a necessary element of any strike must be the purpose of 
remedying a grievance or resolving a dispute in respect of any matter of mutual interest 
between employer and employee, the definition afforded to the term ‘mutual interest’, in 
effect, defines the scope of the right to strike. The broader the interpretation, the broader 
the scope of legitimate strike action. Conversely, were a narrow interpretation to be afforded 
the term, the scope of right to strike would be accordingly attenuated. For present purposes, 
an interpretation that gives effect to the Bill of Rights and to the purposes of the LRA 
requires that ‘matters of mutual interest’ would serve to exclude those matters that are 
purely political in nature, or which more properly concern the socio- economic interests of 
workers.1259 

 

In the context of this discussion an evaluation of section 65(1)(c) of the LRA becomes 

relevant. Section 65(1)(c) of the LRA (as amended by the 2014-Amendment Act (see 

below)) excludes the right to strike if “the issue in dispute is one that a party has the right 

to refer to arbitration or to the labour court in terms of this Act or any other employment 

law” (meaning a “dispute of right”). Du Toit and Ronnie point out that this prohibition 

(prior to the last amendments to the LRA) is “consistent with the Interim Constitution, in 

terms of which the LRA had been drafted, which had confined the right to strike to ‘the 

purposes of collective bargaining’”.1260 They add that the reasons for excluding the right to 

strike in the case of disputes of right are well-known: 

 

Despite this, the LRA goes on to create two exceptions where representative trade unions are 
allowed a choice between strike action and arbitration or litigation. This suggests, at the very 
least, that the possibility of industrial action as a deadlock-breaking mechanism should be 
considered in a contextual manner rather than dividing disputes into rigid categories where 
the right to strike is permitted, prohibited or, in terms of s 77, attenuated. It is pertinent to 
consider that litigation may under certain circumstances be excessively costly, time-
consuming or impractical, even when workers have the law on their side, thus depriving them 
of remedies, and claims thus frustrated may well re-emerge later with renewed intensity. It is 
therefore suggested that the limitations placed on the right to strike where legal remedies are 
available, or in socio-economic disputes, should be more nuanced, building on the reasoning 

                                         
1259 Vanachem Vanadium Products (Pty) Ltd v National Union of Metal Workers of SA 2014 35 ILJ 3241 

(LC) para 18. 
1260 Du Toit and Ronnie 2012 Acta Juridica 208. 
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reflected in ss 21 and 189A of the LRA with a view to promoting ‘effective’ dispute resolution 
rather than industrial peace as an end in itself. 1261 

 

The amendment to section 65(1)(c) of the LRA [in terms of the Labour Relations 

Amendment Act 6 of 2014] is extended to disputes that may be referred for adjudication or 

arbitration in terms of the LRA or any other employment law:1262 it includes not only the 

UIA, SDA, EEA, the Occupational Health and Safety Act 85 of 1993 (OHSA), COIDA, the 

Unemployment Insurance Contributions Act 4 of 2002, as well as regulation issues 

regulated by the BCEA (during the first year of the determination).1263 The amendment 

overrides the judgment in Mawethu Civils (Pty) Ltd v National Union of Mineworkers1264 

where the court held that section 65(1)(c) (prior to the LRA amendment) is confined “to 

those matters which may be referred for adjudication or arbitration under the LRA. Actions 

in furtherance of a strike that contravenes the BCEA now constitute offences”.1265 It is 

clear that the amendment to section 65 of the LRA is to eliminate the anomalous 

distinction between disputes that can be adjudicated under the Act in respect of which 

industrial action is currently restricted and those under other employment laws in respect 

of which there is no equivalent restriction.1266 

 

  

                                         
1261 Du Toit and Ronnie 2012 Acta Juridica 208. 
1262 My emphasis. 
1263 Grogan 2014 Employment Law 8 as well as The Labour Relations Amendment Bill 2014. 
1264 Mawethu Civils (Pty) Ltd v National Union of Mineworkers 2013 34 ILJ 2624 (LC). 
1265 Grogan 2014 Employment Law 8. 
1266 Clause 7 in the memorandum of objects on Labour Relations Amendment Bill, 2012. 
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5.3.3.2 Dismissal, matters of mutual interest and strikes 

 

The LRA protects workers from dismissal for exercising their rights in terms of the LRA,1267 

as well as for taking part in a protected strike.1268 The LRA protects the right to freedom of 

association of employees and prohibits the dismissal of an employee for exercising any 

right conferred by the LRA or for participating in any proceedings in terms of the LRA.1269 

The dismissal of workers who take part in a protected strike or dismissal for conduct in 

contemplation or furtherance of a protected strike is regarded as automatically unfair.1270 

However, an employer may dismiss employees taking part in a protected strike for reasons 

related to their conduct during the strike or for operational requirements.1271  

 

A further important issue with reference to “matters of mutual interest” is the provision to 

                                         
1267 S 5 of the LRA. 
1268 S 67(4) of the LRA. For a strike to be regarded as a protected strike the dispute must be referred to 

the CCMA or a bargaining council for conciliation, a certificate must be issued that the dispute is 
unresolved or 30 days must have lapsed since the dispute was referred to the CCMA or bargaining 
council and then at least 48 hours written notice must be given to the employer (7 days notice if the 
employer is the State). See s 64(1) of the LRA in this regard. Seady and Thompson points out that 
the purpose of the strike notice would seem to be four-fold:  
• “settlement brinksmanship. The notice tells the other party that words are about to escalate into 

deeds, and by that token offers a last-gasp and pressure-cooker invitation to settle; 
• more orderly industrial action. Industrial action is inherently volatile. A lead-in notice affords some 

opportunity to regulate the event, for instance through agreed or imposed picket rules; 
• damage limitation. Strikes (in particular) are intended to cause financial loss, but a notice 

requirement checks some of the more gratuitous associated damage. For instance, an employer 
working with perishable goods can take steps to protect stock once it knows that action is 
imminent; 

• health and safety considerations. In the case of certain operations, an orderly wind-down of 
production might prevent or limit health and safety risks to employees and the public” (Seady and 
Thompson “Strikes and Lockouts” AA1-314). See also Smit and Fourie 2012 De Jure 426-436. 

1269 See s 5(2) and 187(1)(d) of the LRA in this regard. 
1270 S 187(1)(a) of the LRA. 
1271 See for example SACWU v Afrox Ltd 1999 10 BLLR 1005 (LAC) where the employer claimed that he 

dismissed employees for reasons related to operational requirements but the trade union argued that 
the true reason was for taking part in a the strike. The court held that although nothing precludes an 
employer from dismissing for operational requirements when employees take part in a protected 
strike that it is, however, necessary to determine the “true reason” for dismissal. The court held that 
a two-stage approach is necessary in order to determine the “true reason” for dismissal: (i) the actual 
reason for the dismissal should be enquired by the court, and (ii) if the reasons for the dismissal are 
both for the strike and operational requirements then the “proximate reason” for dismissal should be 
identified i.e whether operational requirements played a role in the dismissal of the employees, and, if 
that is the case, whether they were the cause of the dismissal in a legal sense. 
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be found in section 187(1)(c) of the LRA. The pre-2014 Amendment Act version of section 

187(1)(c) of the LRA forbids the dismissal of employees in order to compel1272 them to 

accept a demand in respect of any mutual interest matter between the employer and 

employees: it automatically results in unfair dismissal. Nor can an employer unilaterally 

change the terms and conditions of employment without consulting the trade unions. The 

amendment to section 187(1)(c) provides that a dismissal is automatically unfair if the 

reason is a refusal by employees1273 to accept a demand in respect of any matter of 

mutual interest between them and their employer.1274  The amended version makes a 

refusal by employees to accept a demand relating to a matter of mutual interest 

automatically unfair “if the dismissal takes place in consequence of such a refusal”.1275 The 

change may seem small, however , it is significant1276 in light of CWIU v Algorax (Pty) 

Ltd1277 and Fry’s Metals (Pty) Ltd v National Union of Metalworkers of SA.1278 In Fry’s 

Metals (Pty) Ltd v National Union of Metalworkers of SA1279 the court held as follows: 

 

A lock-out dismissal entails that the employer wants his existing employees to agree to a 
change of their terms and conditions of employment. In a lock-out dismissal the employer 
would take the attitude that, if the employees do not agree to the proposed changes, he 
would dismiss them – not for operational requirements – but to compel them to agree to the 
change. In such a case the employees thereafter have the opportunity to agree to the 
change. When they agree to the change, the dismissal ceases because it has served its 
purpose. If the employees do not agree to the change after they have been dismissed for the 
purpose of compelling them to agree, the employer dismisses them finally. The last 
mentioned dismissal is not a lock-out dismissal. It is an ordinary dismissal for operational 
requirements. 

 

The crucial difference between the original section 187(1)(c) and the amended version is 

“that it is no longer a requirement for automatic unfairness that the reason for dismissal is 

                                         
1272 My emphasis. 
1273 My emphasis. 
1274 See s 31 of the 2014-Amendment Act. 
1275 Grogan 2014 Employment Law 5. 
1276 Grogan 2014 Employment Law 5-6. 
1277 CWIU v Algorax (Pty) Ltd 2003 11 BLLR 1081 (LAC). 
1278 Fry’s Metals (Pty) Ltd v National Union of Metalworkers of SA 2003 ILJ 133 (LAC). 
1279 Fry’s Metals (Pty) Ltd v National Union of Metalworkers of SA 2003 ILJ 133 (LAC) 146G-147A. 



 

 236 

the employer’s intention to compel the acceptance of the demand”.1280 Thus the 

employer’s intention is “now removed from the equation” and the dismissals in CWIU v 

Algorax (Pty) Ltd1281 and Fry’s Metals (Pty) Ltd v National Union of Metalworkers of SA1282 

automatically would be unfair.1283 It is clear that the amendment to section 187(1)(c) is to 

give effect to the intention of the provision as enacted in the LRA in 1995, “which is to 

preclude the dismissal of employees where the reason for the dismissal is their refusal to 

accept a demand by the employer over a matter of mutual interest” 1284 and is intended “to 

protect the integrity of the process of collective bargaining under the Act and is consistent 

with the purposes of the Act”.1285  

 

5.3.3.3 Recourse to lock-out 

 

The employer may negotiate with employees or resort to a lock-out.1286 Employers can 

utilise replacement labour as a bargaining tool. Section 76(1)(b) of the LRA provides that 

an employer can make use of replacement labour only if the lock-out is in response to a 

strike. Strike action loses its edge in a depressed economy where jobs are scarce and there 

is a large pool of the unemployed if employers make use of scab or replacement labour 

when employees strike.  

 

An employer, however, is prohibited from taking into employment any person to continue 

or maintain production during a protected strike if the whole or part of the employer’s 

services has been designated a maintenance service1287 or to perform the work of any 

employee who is locked out, unless the lock-out is in response to a strike,1288 and only if 

                                         
1280 DLA 2014 wwww.cliffedekkerhofmeyer.com. 
1281 CWIU v Algorax (Pty) Ltd 2003 11 BLLR 1081 (LAC). 
1282 Fry’s Metals (Pty) Ltd v National Union of Metalworkers of SA 2003 ILJ 133 (LAC). 
1283 Grogan 2014 Employment Law 6. 
1284 Clause 31 in the memorandum of objects on Labour Relations Amendment Bill, 2012. 
1285 Clause 31 in the memorandum of objects on Labour Relations Amendment Bill, 2012. 
1286 Qotoyi and Van der Walt 2009 Obiter 67. 
1287 S 76(1)(a) of the LRA. 
1288 S 76(1)(b) of the LRA. 
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the lock-out is in response to a strike.1289 In addition, collective bargaining does not 

challenge management’s right to manage: management is accepted as the ultimate 

decision-maker and these are merely attempts by negotiation to affect those decisions.1290 

Therefore, it is an example of a weak form of employee voice and participation.1291 

 

5.3.3.4 Beyond wage disputes 

 

A particular problematic instance refers to essential services and, in general, collective 

bargaining in the public sector. If the right to strike is limited (as is the case in essential 

services), employee participation, arguably, becomes even more important. In South Africa 

the number of unprotected strikes in the public sector, including in essential services, such 

as the health care services and electricity provision, indicates that neither the collective 

bargaining model nor the dispute resolution system works effectively in these instances. 

Unfortunately, in South Africa collective bargaining has, since 2007, become increasingly 

adversarial, with “a decline in negotiating capacity, the re-emergence of non-workplace 

issues negotiations, and the rise of general mistrust between the parties”1292 as the key 

factors contributing to the worsening atmosphere.1293 Demands for the inclusion of social 

benefit, such as medical aid schemes and the payment of transport and housing 

allowances, are on the increase.1294 Workers are not only seeking equality in the workplace 

                                         
1289 S 76(2) of the LRA. Todd and Damant illustrate this point as follows: “The employer’s ability to use 

the lock-out as a means of compulsion at the point of impasse has been severely curtailed by the 
prohibition on the use of replacement labour in employer initiated lock-out. It could be argued that 
dismissal would, in the circumstances under discussion, not be justifiable for as long as the employer 
could reasonably be expected to engage temporary alternative labour in place of the existing 
workforce. The employer could be expected to continue with the power-play rather than dismiss for 
as long as it could reasonably continue its business by using replacement labour. But the prohibition 
on the use of replacement labour in employer initiated lock-outs has the effect that an employer may 
find itself more quickly at the point where it is operationally and commercially justifiable on rational 
grounds to jettison the existing recalcitrant workforce and go to the cost and effort of replacing it and 
training a new workforce, rather than continuing to hold out with the existing workforce at the point 
of impasse” (Todd and Damant 2004 ILJ 920). 

1290 O’Regan 1990 Acta Juridica 119. 
1291 See chapter 4 above. 
1292 National Planning Commission 2012 para 34. 
1293 Benjamin 2014 ILJ 3. 
1294 Benjamin 2014 ILJ 4. 



 

 238 

but also social justice (in the wide sense falling outside the ambit of collective bargaining) 

by trying to solve socio-economic conditions through adequate social services is evident 

from the following: 

 

… although the Labour Relations Act (LRA) permits legitimate protest action in workplace 
disputes (through CCMA processes) or through socioeconomic protest (through the National 
Economic Development and Labour Council) it is increasingly clear that workers and broader 
society do not believe this actually assists them. On several occasions during the platinum-
belt disputes, for example, workers raised issues that fall outside the ambit of the collective 
bargaining process and the scope of the CCMA — for example, demands that employers take 
responsibility for social delivery they believe is not coming from the government.1295 

 

The absence of a mutually acceptable benchmark to target wage increases is regarded as 

a further contributing factor to the difficulty in resolving wage disputes.1296 There are 

positive indications as well: the trend to negotiate multi-year (often up to three years) 

collective agreements, which has become more prevalent in many sectors, contributes to a 

stable bargaining climate.1297 These long term-agreements are preferred by employers, 

notably in the steel and engineering, mining and automobile sectors, to “ensure labour 

stability in the short/medium term”.1298  

 

Unfortunately, rivalry within and between trade unions affect dispute resolution in many 

sectors: “trade union leaders facing a challenge to their position may be pressured into 

being less conciliatory in negotiations to ward off any criticism that they are insufficiently 

militant”.1299 Traditional collective bargaining, in which “deep-seated antagonism rather 

than any form of partnership or dialogue operates to solve the dispute”, in that the parties 

go back and forth with high demands and low counter-offers (whichever is more 

favourable), negotiations resemble no more than a series of  “perfunctory motions”.1300 

After a period of back-and-forth, the parties “incrementally remove non-wage related 

                                         
1295 Kahn 2012 http://www.ccma.org.za/News.asp?L1=37. 
1296 Benjamin 2014 ILJ 4. 
1297 Benjamin 2014 ILJ 4. 
1298 Benjamin 2014 ILJ 4. 
1299 Benjamin 2014 ILJ 4. 
1300 Davis and Le Roux 2012 Acta Juridica 319-320. 
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issues from the table”; it then becomes increasingly difficult to breach the gap between 

their positions, as is especially evident when the issue relates to monetary demands.1301 

Then the parties resort to the use of power to put pressure on each other, which, on the 

part of trade unions, invariably ends in full-blown strike action,1302 which sometimes 

becomes violent.  

 

5.3.3.5 Violent and destructive behaviour 

 

Benjamin points out that industrial action in recent years “has been characterized by 

violent and destructive behaviour, as well as ‘an observable contempt of the LRA and court 

orders’”.1303 In this view the use of collective violence, which is aimed either at the 

employer or at non-striking workers or the general public “to strengthen a bargaining 

position relative to the employer”, has been normalised to such an extent that it has been 

established as a tradition.1304 It is submitted that a violent strike is not “functional to 

collective bargaining as it is not conducive to bargaining in good faith.1305 It is clear that 

the right to strike does not afford striking employees a licence to engage in criminal and 

unruly conduct: violence in the course of a strike can be regarded as “an abuse of the right 

to strike”.1306 A violent strike is very counterproductive to worker interests, “in that workers 

do not have the resources to sustain their strikes for any protracted period of time”.1307  It 

also “costs employers large amounts in damage to property, the expense of hiring private 

security firms, and the costs involved in litigation”.1308  

 

                                         
1301 Davis and Le Roux 2012 Acta Juridica 320. 
1302 Davis and Le Roux 2012 Acta Juridica 320. 
1303 Benjamin 2014 ILJ 10. 
1304 Benjamin 2014 ILJ 10. 
1305 Manamela and Budeli 2013 CILSA 323. 
1306 Manamela and Budeli 2013 CILSA 323. See also Transport & General Workers Union of Southern 

Africa v Ullman Bothers (Pty) Ltd 1989 ILJ 1154 (IC); Food & Allied Workers Union v National Co-
operative Dairies Ltd (2) 1989 ILJ 490 (IC); National Union of Metalworkers of SA v GM Vincent Metal 
Sections (Pty) Ltd 1993 ILJ 1318 (IC). 

1307 Manamela and Budeli 2013 CILSA 323. 
1308 Manamela and Budeli 2013 CILSA 323. 
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5.3.3.6 Liberals and socialists: addressing the disequilibrium 

 

Fairness1309 plays a central role in labour relations in South Africa. Brassey is of the view 

that the free-market should be a starting-point: “freedom is to be cherished and should not 

be truncated without cogent and compelling justification”, in addition, the free market is 

“the best way in which the lives of poor people can be materially improved”.1310 He points 

out, since “inequality is a source of grievance and social unrest, there is naturally a debate 

over whether socio-economic relations are best left to the free market”; libertarians and 

liberals who are ranged against the socialists and social democrats differ on means and 

methods rather than the object to be achieved.1311  Ultimately they share a desire for the 

same result, which is a society that is genuinely fair.1312  

 

In the context of the liberal and socialist ideology,1313 Brassey shows (surprisingly) liberals 

and socialists1314 find common ground in recognising the benefits of collective bargaining. 

Brassey adds the following: 

 

Socialists have no qualms with the process, though they sometimes treat it as no more than 
an intermediate step to a full-blown managed economy. Liberals are more equivocal, but 
their stance, supposing it comprises more than a knee-jerk reaction, tends to turn on 
whether they believe the law should control cartels, of which unions and employers' 
organizations are manifestly a species. Hayek, perhaps the foremost modern exponent of 
free market principles, is against the regulation of cartels, which he regards as inherently 
unstable and so self-destructing. As a result, he accepts collective bargaining through unions 
and employers' organizations, which he rightly sees as but an expression of the corporate 

                                         
1309 See chapter 2 above for a discussion on fairness. 
1310 Brassey 2013 ILJ 824. 
1311 Brassey 2013 ILJ 824. 
1312 Brassey 2013 ILJ 824. 
1313 See chapter 4 above for a discussion on social and liberal theories. 
1314 Bassey points the differences between the liberals and socialists as follows: “Liberals (I leave 

libertarians aside) seem generally to believe that the solution lies in deregulating the markets. By 
these means, capitalists are deprived of the benefits of feather-bedding and are subjected to a 
greater degree of competition that, besides improving the lot of the public generally, expands the 
pool of job opportunities. Socialists and, in measure, social democrats believe in contrast that the 
imbalances in the market can only be remedied by a more extensive level of regulation that will act as 
a corrective. Forget about trickle down, they say, rather we must move directly towards an immediate 
solution to the problem through social welfare schemes and similar regulatory interventions” (Brassey 
2013 ILJ 827). 
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impulse that is revealed in other voluntary associations and in the ordinary trading 
company.1315 

 
This overlap between the free market and socialist ideologies “may be instrumental in 

nature, but that is not a reason to regret the happy coincidence.”1316 In acting collectively 

workers exert power and, to some extent, counteract the structural imbalances in the 

labour market: that they resort to collective action is of itself natural. The same can be 

said of the process of collective negotiation:1317 collective bargaining “provides a sensible 

means for expressing demands that originate in a natural impulse towards collective 

action.”1318 The benefit of collective bargaining is more than purely instrumental or 

functional; it also “provides a means by which its institutions can promote democracy 

within a society that values a plurality of views and their proper expression”.1319 In the 

workplace how this works is obvious: “collective representatives, assuming they respect 

the mandates they are given, can speak on behalf of the constituencies they represent and 

management can respond in kind.”1320  

 

5.3.3.7 Strike ballots 

 

A possible solution to the problems of lengthy strikes, and/or violent strikes can be found 

in a call to reintroduce strike ballots, which in an initial amendment to the LRA in 2012.1321 

It is felt with strikes under the spotlight it is necessary to consider whether balloting should 

be made compulsory or whether compulsory arbitration should be implemented (when 

strikes are too damaging) and what sanctions “can be meted out for the strike violence 

that now seems to be regarded as de rigueur”.1322 These sanctions can include damages 

                                         
1315 Brassey 2013 ILJ 827. 
1316 Brassey 2013 ILJ 828. 
1317 Brassey 2013 ILJ 828. 
1318 Brassey 2013 ILJ 829. 
1319 Brassey 2013 ILJ 829. 
1320 Brassey 2013 ILJ 829. 
1321 Labour Relations Amendment Bill, 2012. 
1322 Brassey 2013 ILJ 827-829. 
1322 Brassey 2013 ILJ 834. 
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based on violent or unlawful conduct, as well as derecognising and the consequential loss 

of statutory privileges in cases where trade unions fail to take reasonable steps to control 

their members.  

 

The amendment to section 64 of the Act and the reintroduction of a ballot before a 

protected strike or lock-out may commence is not included in the final version of the 2014-

Amendment Act. The introduction of strike balloting was intended to prevent industrial 

action being staged if it enjoys only minority support, as violence or intimidation are more 

likely to occur under these circumstances. The change was proposed in order to respond to 

the unacceptable high levels of unprotected strike action, as well as the accompanying 

unlawful acts of intimidation and violence, evident in the strikes in recent years in South 

Africa. Before calling a strike or lock-out, a trade union or employers’ organisation would 

have to conduct a ballot of its members entitled to participate in the industrial action.1323 

As a consequence the strike or lock-out will be protected if a majority of those who vote in 

the ballot vote in favour of industrial action.1324  

 

The 1956-LRA contained balloting requirements but these were not re-enacted in the 

1995-LRA.1325 A principle reason for the exclusion was that the balloting requirements gave 

rise to “technical disputes over compliance and there was extensive litigation over this 

issue”.1326 The issue could be dealt with by providing that a certificate of compliance issued 

by the CCMA, a bargaining council or an accredited private agency which will serve as 

proof that a ballot has been staged in compliance with the statutory requirements.  

 

 

 

 

 

                                         
1323 Memorandum of Objects of the Labour Relations Amendment Bill, 2012. 
1324 Memorandum of Objects of the Labour Relations Amendment Bill, 2012. 
1325 Memorandum of Objects of the Labour Relations Amendment Bill, 2012. 
1326 Memorandum of Objects of the Labour Relations Amendment Bill, 2012. 
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Currently legislation does not require trade unions to conduct strike ballots before notice is 

given of protected strike action.1327 Benjamin points out that many unions “do retain 

balloting requirements in their constitutions but a failure to comply with these is not a 

basis for interdicting strike action”.1328 Section 67(7) of the in this regard provides that 

 

The failure by a registered trade union or a registered employers’ organisation to comply with 
a provision in its constitution requiring it to conduct a ballot of those of its members in 
respect of whom it intends to call a strike or lock-out may not give rise to, or constitute a 
ground for, any litigation that will affect the legality of, and the protection conferred by this 
section on, the strike or lock-out. 

 

Balloting requirements were removed from legislation in 1995.1329 There was concern that 

they provided “fertile soil for employers to interdict strikes and to justify dismissal of 

                                         
1327 S 95(5)(o), (p) and (q) of the LRA provides that the constitution of any registered trade union, inter 

alia must (i) establish the circumstances and manner in which a ballot must be conducted; (ii) provide 
that the trade union, before calling a strike, must conduct a ballot of those of its members in respect 
of whom it intends to call the strike; and (iii) provide that members of the trade union may not be 
disciplined or have their membership terminated for failure or refusal to participate in a strike if no 
ballot was held about the strike; or a ballot was held but a majority of the members who voted did 
not vote in favour of the strike. See also KwaZulu Natal Furniture Manufacturers' Association v 
National Union of Furniture & Allied Workers of South Africa 1996 8 BLLR 964 (N) and National Union 
of Metalworkers of SA v Jumbo Products CC 1991 12 ILJ 1048 (IC) with reference to strike ballots and 
the guidelines required for strike ballots. Rycroft points out that the provisions in s 95(5)(o), (p) and 
(q) of the LRA aim to regulate the content of the trade union’s constitution which will have the effect 
that if the constitution does not comply with the provisions the trade union may be refused 
registration but if a constitution does contain what the LRA says it must, and it therefore constitutes 
non-compliance with the constitution, for example, a strike ballot is not held as stipulated “then it is 
entirely up to the union to enforce its constitution” (Rycroft 2015 ILJ 9). The following options are 
then available to trade union members in such an instance: “The only persuasive measure is that 
trade union members who refuse to go on strike where no ballot is conducted (or an inconclusive 
ballot is held) may not be disciplined or lose their membership. Trade union members are however 
entitled to apply to the LC for an interdict: s 158(1)(e) of the LRA empowers a trade union member to 
go to the court about alleged non-compliance by the union with its constitution. In addition a trade 
union member can seek compensation from the union for wrongful advice (eg the proposed strike is 
protected when it is not) or failing to intervene in illegal action or acting outside the mandate” 
(Rycroft 2015 ILJ 9). 

1328 Benjamin 2014 ILJ 1. 
1329 Rycroft points the following out regarding strike ballots: “As it turned out, it was almost impossible to 

comply with each and every one of these guidelines, giving employers further opportunities to 
challenge the legality of a strike. For this reason these guidelines were criticised and led to the 
removal of the requirement for a strike ballot in the LRA of 1995. Whether or not a ballot is conducted 
has no bearing on the legality of the strike and the protection afforded to strikers. That does not 
however mean that the LRA does not anticipate that a strike ballot should still be used to test support 
for a strike” (Rycroft 2015 ILJ 8). 
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strikers in strikes that are technically irregular but otherwise functional to collective 

bargaining”.1330 Nevertheless the rise in unprotected strikes is a problem that the 

legislature is trying to address (regard the various versions of the LRA amendments prior 

to the 2014-Amendment Act). However, the problem goes deeper than labour issues: 

workers seem to use the right to strike as a tool to “fight injustices of inequality”.1331  

 

An amendment to section 651332 of the LRA eliminates the “anomalous distinction between 

disputes that can be adjudicated under the LRA in respect of which industrial action is 

currently restricted and those under other employment laws in respect of which there is no 

equivalent restriction”.1333 Ngcukaitobi argues that the consequences of the strike law 

amendments are profound and that two concerns emerge, as a consequence the Labour 

Court being granted the power to suspend a strike (or picket) in appropriate circumstances 

and, also, to suspend a lock-out or suspend an employer from engaging in replacement 

labour during a strike or lock-out.1334 The first concern is “whether they will meet their 

stated objects of reducing the incidence of strike violence”; the second is “whether they 

are sufficiently tailor-made to address the true underlying socio-economic realities that lie 

behind strike violence”.1335 It appears that neither of these objects will be met.1336  

 

The following proposal is also made with reference to strike ballots and the 

commencement of strikes:1337  

 

                                         
1330 Von Holdt 2010 Transformation 135. See also Benjamin 2014 ILJ 11. 
1331 Ngcukaitobi 2013 ILJ 843. 
1332 S 7 of the 2014-Amendment Act amends s 65 of the principal Act [LRA] is hereby amended— 

(a) by the substitution in subsection (1) for paragraph (c)  of the following paragraph: 
‘‘(c) the issue in dispute [is]  is one that a party has the right to refer to arbitration or to the Labour 
Court in terms of this Act  or any other employment law ;’’; and 
(b) by the substitution in subsection (3) for paragraph (b)  of the following paragraph: 
“(b) any determination made in terms of [the Wage Act]  Chapter Eight of the Basic Conditions of 
Employment Act  and that regulates the issue in dispute , during the first year of that determination.’’. 

1333 Memorandum of Objects of the Labour Relations Amendment Bill, 2012. 
1334 Memorandum of Objects of the Labour Relations Amendment Bill, 2012. 
1335 Ngcukaitobi 2013 ILJ 845. 
1336 Ngcukaitobi 2013 ILJ 845. 
1337 Rycroft 2015 ILJ 18-19. 
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Brand seeks to bring greater focus to the period prior to the commencement of a strike. He 
does this in two ways. Firstly he proposes that the notice period for a strike should be 
increased to 14 days, creating a longer period for conciliation. It is nonsensical to oppose this 
pre-emptive step, but it is important to be aware of a potential problem of this proposal, 
namely that employees often want to exert pressure to test whether the final offer is the best 
offer. Levy argues that 'until sufficient time has passed for the parties to actively have a 
mindset which seeks settlement, then conciliation is unlikely to succeed'. Levy also suggests 
that conciliation has a greater chance of success once a strike has been in progress for some 
time; pre-strike conciliation is of limited value if the parties retain a belief that they can 
achieve more through a strike than the compromise in conciliation.  

This argument accords with writings about international conflict resolution where there is a 
considerable literature on the concept of 'ripeness' to settle, meaning conflict has to be ripe if 
it is to be feasible for resolution. Ripeness refers to a particular moment in the course of a 
dispute when circumstances are most conducive to conflict management by an outside actor. 
Commentators have identified four prerequisites of ripeness: (a) a shared perception of the 
desirability of a compromise; (b) the ability of leaders to reach a desirable agreement; (c) the 
agreement must be based on a sufficiently 'rich' compromise in order to allow leaders on 
both sides to persuade their constituencies; and (d) disputants must agree on an acceptable 
procedure to deal further with their conflict. It has been argued that it might be more useful 
to talk less of ripeness and more of the willingness of parties. 

This idea of ripeness to settle as a pre-requisite to a successful mediation is, of course, not 
happy news for mediators in the tense days before a strike. It suggests that the strike must 
hurt both the strikers and the employer before they will settle, or to put it another way, 
settlement is only possible when strikers no longer see that the strike will yield a better 
settlement than one achievable through mediation. 

Brand's second suggestion to focus the attention of the parties before the strike begins is the 
introduction of a right to a secret strike ballot within the 14 days' notice period. Adherence to 
this requirement can be rewarded with strike protection under the following circumstances: if 
(a) the ballot is called by any one of the social partners in a workplace; (b) the ballot is 
conducted by the CCMA or a suitably accredited independent body; (c) the ballot is 
conducted among the categories of workers who wish to participate in a strike in a 
workplace; (d) the quorum for the ballot is 50% plus one of those workers who wish to 
participate in the strike; (e) 50% plus one of those workers who vote, vote in favour of the 
strike; and (f) the ballot is conducted within the 14-day notice period before a strike, then 
the ballot will be deemed to be valid for the purposes of any urgent interim court relief 
sought by any party. A further ballot may be called after 30 days from the date of a previous 
ballot.1338 

 

It was argued (at the stage when a balloting requirement was included) that even if the 

Bill, if passed into law, does not guarantee an end to unprotected violent strikes: all the 

proposed ballot requirement does is add additional administrative hurdles to the 

                                         
1338 Rycroft 2015 ILJ 18-19. 
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attainment of protected strike action.1339 The proposed ballot requirement seemed to be 

viewed as a limitation on the power of trade unions, “and generally, an encumbrance to 

workers’ constitutionally entrenched right to strike”, and to prejudice trade union attempts 

to exercise the right to strike.1340 However, although strike balloting was on the agenda 

prior to the introduction of the 2014-Amendment Act, it is unfortunate the Act is silent on 

the issue. 

 

5.4 Conclusion 

 

In chapter two the different worlds of corporate and labour law were looked at in order to 

find answers that would achieve synergy between the different functions of labour law and 

the models and theories in corporate law. This task was challenging as the basic 

fundamental building blocks of the two disciplines are quite unique and, in some instances, 

incompatible. A function of labour law is to provide employees with a form of decent work 

(based on the value or ideal of social justice though inequality remains a problem). In 

chapter three the role of employees in corporations was looked at, as well as the 

responsibilities of corporations towards employees: employees are important stakeholders 

in corporations. In chapter four the different forms and facets of employee participation 

and voice were examined, which produced the exploration of collective bargaining as a 

primary means of maintaining and improving employment rewards and conditions in 

chapter five.  

 

Collective bargaining, as the primary means of achieving the improvement of terms and 

conditions and as a means on negotiating with employers, has proven to have its limits. 

Collective bargaining is different from consultation (see chapter two and four above as well 

as chapter six below). The right to strike and freedom of association and organisation form 

integral parts of the collective bargaining framework: collective bargaining is akin to 

                                         
1339 Ngcukaitobi 2013 ILJ 849-850. 
1340 Ngcukaitobi 2013 ILJ 845. See for more detail Ngcukaitobi 2013 ILJ 851 regarding concerns with 

balloting. 
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negotiation and infers a compromise or agreement on the part of the parties, whereas 

consultation means to seek counsel or information from the other party. 

 

South-African labour relations are very adversarial, so collective bargaining proves to be 

problematic: particularly so in the case of workplace forums (see chapter six below), which 

are very dependent on representative trade unions for their establishment. The use by 

employees of the right to strike to force employers to give in to their demands is 

problematic, especially when strikes are unprotected, violent or continue for long periods 

of time. The sacrifices that employees make in such cases add to the already existing 

burden and reality of poverty and unemployment in South Africa. Workers, in such 

instances, opt for a “no work no pay” formula and for the time span of the strike will not 

receive any wages.  

 

The conflict between shareholders rights, including a return on their investments, and 

workers rights to decent work and decent remuneration is clear. Negotiations that are 

based on short-term monetary benefit, without regard to sustainability add to the current 

unhappy state of affairs. That non-work related issues (linked to the socio-economic 

conditions of workers) are added to the going list of problems that spill over into work-

related collective bargaining and negotiation is a development that requires careful 

consideration: the system is broken and will have to be fixed.  

 

Strike balloting could provide a solution, especially in the case of the interests of trade 

unions and their members not being the same. That strikes carry on for long periods of 

time and lose their purpose is becoming a characteristic of the current state of collective 

bargaining in South Africa. Violent behaviour, and sometimes lawlessness, that is 

associated with some strikes add to the existing problem. It is evident that responsible 

behaviour on the part of trade unions is called for; if there is rivalry between trade unions. 

That the LRA favours majoritarianism adds to the existing problem of rivalry.  
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The members of majority trade unions stand to lose a great deal. Minority trade unions 

want a greater voice in organisations and want access to the same rights as majority 

representative trade unions. The 2014-Amendment Act provides some answers in that 

minority trade unions can acquire organisational rights, which, ordinarily, would have been 

reserved to majority unions. The 2014-Amendment Act prevents a situation in which a 

majority representative trade union and employers reach collective agreements which set 

thresholds in order to acquire organisational rights and make it difficult for other unions to 

meet the “sufficiently representativity” threshold.  

 

The dispute resolution structures created by labour legislation are undermined by trade 

unions and their members embarking on unprotected strikes or wild cat strikes that have 

little or nothing to do with the employer: an unfortunate state of affairs.  

 

On the positive side, collective bargaining has its benefits: it promotes democracy in labour 

relations, which previously did not exist. It grants employees with freedoms they did not 

have before; it grants employees access to the bargaining table, which previously they did 

not have; it grants them economic power they previously did not have.  

 

With freedom comes responsibility. Collective bargaining and the accompanying rights, 

such as the right to strike, freedom of association, as well as freedom of organisation, are 

central elements that enable industrial and economic democracy, as well as access to the 

free market. These rights are enshrined in both the LRA and section 23 of the Constitution. 

Therefore, collective representatives should act with great care when they act and speak 

on behalf of workers. They should respect the rights of workers (as is expected of 

employers); they should bring fairness to the bargaining table and should act in good faith 

(as is expected of employers). The right to strike should be used as a last resort and 

should be used wisely. It should be used not to cause harm to employers or to force the 

employers hand at the negotiating table. It is suggested, in order to enable greater 

participation and voice, that collective bargaining should evolve and adapt in order to 

accommodate the changes and challenges of the labour market in a global world.  
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Issues that are not the concern of employers should be removed from the bargaining table 

and should be addressed at the right forums, for example, service delivery issues should 

be taken up with local authorities and government and not the employer. In chapter three 

and four, it was pointed out that employers have great influence and should attempt to 

assist their workers with regard to issues beyond the organisation or the workplace.  

 

If corporations should act in a socially responsible manner, the same can be expected of 

trade union leaders. Trust, or the lack of it, is a fundamental problem in South Africa and is 

one of the reasons why collective bargaining has constraints and limits and is adversarial in 

nature. In this context it must be remembered that the LRA sets out not only to promote 

“labour peace” but also “orderly collective bargaining” and “the effective resolution of 

labour disputes”. What has been noted above regarding the conduct of employees during 

strikes, violent strikes, inter-union rivalry and so forth go against the purpose of the LRA 

and its aims.  

 

It is submitted, although collective bargaining (in its current format in South Africa) 

continues to fulfil an important avenue for workers to make their demands known, it is not 

a very effective participation institution. However, it is possible (as indicated in chapter six 

and seven below), even if an effective workplace forum system is not a viable option, that 

collective bargaining can be restricted to the domain of distributive issues, and non-

distributive issues be left to the social and ethics committee (see chapter three above) or 

to specialised committees such as health and safety, employment equity, and so forth (see 

chapter six and seven below). 

 

Chapter six addresses the issues regarding workplace forums and why workplace forums 

have failed to be successful in South Africa. 

 

 
  



 

 250 

CHAPTER 6 – CO-DETERMINATION IN SOUTH AFRICA 

 

6.1 General   

 
Workplace forums as they are currently envisaged in the LRA are a dead duck. In the light of 
the decline in firm and plant-level bargaining a decision needs to be made about the 
appropriate vehicle through which engagement can take place at this level, particularly with a 
view to supplementing centralised bargaining. This endeavour will have to deal with the EEA 
and SDA, because the effect of the employment equity and skills development committees 
set up in terms of these statutes has been to divorce grading and training issues from the 
bargaining agenda. These issues are however critical if one wants to link skills to rewards.1341  

 

The idea underlying the introduction of workplace forums, specifically, was to deal with 

productive issues by consultation and joint decision-making, and which did not fall within 

the scope of collective bargaining. Collective bargaining primarily, is concerned with issues 

such as improvements to terms and conditions, higher wages and so forth. Collective 

bargaining and its associated freedoms and rights focus on the use of power and are a 

counter to the managerial prerogative of the employer. Employees, as part of the collective 

process, can embark on strike action in order to force an employer to give in to their 

demands. Collective bargaining, by its nature, is adversarial. To counter this characteristic 

of collective bargaining the legislator introduced workplace forums as a complement to the 

collective bargaining system:1342 it grants workers participatory decision-making power and 

a voice, and deals with production issues at a workplace level. Workplace forums have 

been introduced by the LRA because South African enterprises “have for the most part 

been characterised by the lack of proper-in-house consultation and joint decision-making 

powers and competencies for employees”.1343 

 

                                         
1341 Godfrey, Theron and Visser “The State of Collective Bargaining” 99. 
1342 See chapter 5 above where a workplace forum is identified as a model of participatory structures 

adjunct to collective bargaining.  
1343 Olivier “Inchoate Regulation” 451. 
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Collective bargaining deals with a wide variety of disputes (see chapter five above), which 

fall within the ambit of “matters of mutual interest”. These matters of mutual interest are 

not defined, and is broad enough to include disputes of interest or disputes of right:1344 

inter alia, they include issues relating to the terms and conditions of employment such as 

employee remuneration, service benefits and compensation. Disputes concerning mutual 

interests arise out of issues such as higher wages, improved conditions of employment or a 

change to an existing collective agreement.1345  

 

In the past five years South Africa has been plagued by violent and unprotected strikes 

that extend beyond the workplace and the ambit of collective bargaining. This situation 

raises the question whether South Africa is ready to find a solution to dealing with non-

wage issues, service delivery and other production issues, which, clearly, are not suited to 

collective bargaining. This chapter explores the position regarding workplace forums in 

South Africa and whether it is time to reconsider workplace forums (in some amended 

form) as a viable option for employee participation in decision-making.  

 

The next section addresses the purpose, rationale and establishment of workplace forums 

in South Africa and explores workplace forums as a viable option for co-determination.1346 

 

6.2 Workplace Forums 

6.2.1 Purpose and rationale for workplace forums 

 

Section 1(d)(iii) of the LRA sets the promotion of employee participation in workplace 

decision-making as a primary object. The LRA introduced workplace forums as a means of 

employee participation,1347 and is part of a series of progressive labour law reforms, of 

                                         
1344 See chapter 5 above for a detailed discussion on “matters of mutual interest”. 
1345 Davis and Le Roux 2012 Acta Juridica 317. See chapter 5 above for a detailed discussion on “matters 

of mutual interest”. 
1346 See also Patel 1998 LDD 123 in this regard. 
1347 See Van der Walt 2008 SA J Bus Man 45-51 in this regard. 
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which the LRA forms a part.1348  

 

In European countries, such as Austria, Belgium, Germany and the Netherlands, employee 

participation mainly takes place in the form of works councils.1349 Workplace forums are 

intended to create a “second channel” of industrial relations1350 or representation:1351 to 

act, not as an alternative to collective bargaining, but rather as a supplement to it. The 

introduction of workplace forums by the LRA was regarded as “the most important 

innovation”.1352 One of the aims of the provision of workplace forums was to grant 

employees a voice in the workplace with regard to the “production issues”.1353 The need 

for proper consultation and joint decision-making on “non-distributive issues” (the so-called 

production issues) affecting the functioning of the enterprise between employers and 

employees in-house, has long been recognised by both employers and workers.1354 The 

voice provided to employees by the LRA relates to decisions that “affect them in their daily 

work activities”, as well as providing an alternative alongside the existing “conflict-ridden” 

labour relations model in South Africa.1355  

 

As wage matters, which typically deal with terms and conditions of employment, “were 

seen as the essential subject matter of collective bargaining between employers and trade 

unions, preferably at sectoral level”,1356 workplace forums are designed to deal largely with 

“non-wage” issues such as changes in the organisation of work, restructuring, the 

introduction of new technologies and work methods, health and safety at work.  If viewed 

holistically within the national context, including the LRA, “the workplace forum promoted 

                                         
1348 Slabbert et al Managing Employment Relations 5-253.  
1349 The position in Germany and the EU will be discussed in chapter 7 below. See also Barchiesi 1998 Afr 

Soc Rev 47-75 for a comparison between the German system of co-determination and the South 
African system.  

1350 Van Niekerk 1995 CLL 32. 
1351 Mtayi 1997 JBL 98. 
1352 Olivier 1996 ILJ 803. 
1353 Slabbert et al Managing Employment Relations 5-25 as well as Steadman 2004 ILJ 1171. 
1354 Slabbert et al Managing Employment Relations 5-253. See also Manamela 2002 SA Merc LJ 732 with 

regard to distributive and co-operative issues. The struggle over wages and working conditions exists 
versus the prevailing reality regarding actual production figures. 

1355 Slabbert et al Managing Employment Relations 5-253.  
1356 Du Toit et al Labour Relations Law (2006) 343 and (2015) 389. 
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the narrowest form of dialogue between labour and capital, firstly, at the level of the 

workplace”.1357 In turn, “this underpinned collective bargaining at the sectoral level and 

social dialogue at national or regional level, conducted primarily through the establishment 

of the National Economic Development and Labour Council (NEDLAC)”.1358 Von Holdt 

questions the separation of distributive and co-operative issues as follows:  

 

The union will engage directly in collective bargaining over wages and conditions, either 
through the shopstewards in the workplace or in a centralised bargaining forum. Employee 
representatives, on the other hand, will engage in consultation and joint decision-making on 
production and human resources with management via the workplace forums. This 
separation is based on the assumption that collective bargaining relations are conflictual, 
whereas production and human resource issues should be dealt with co-operatively. At a 
theoretical level this assumption is questionable. Workers and managers often have sharply 
opposing interests on production issues – health and safety, training, production targets, 
supervision and staffing levels. These issues impact on costs and profits. This means conflict. 
Only through a combination of organisational strength and legal rights can workers compel 
managers to take their views into account. The separation of collective bargaining (conflict) 
and production (co-operation) is a management ploy to weaken union involvement in 
production.1359 

 

The reasoning behind the separation between distributive and co-operative issues (i.e. “the 

assumption that collective bargaining relations are conflictual, whereas production and 

human resource issues should be dealt with co-operatively”), Von Holdt declares is based 

on a questionable assumption (at a theoretical level) based on the fact that workers and 

managers often have opposing interests on production issues, and in turn, these impact on 

costs and profits and, ultimately, bring about conflict.  

 

Although, generally, a characteristic of adversarial collective bargaining in South Africa, it 

need not be the case. Although workers and employers have different agendas regarding 

production issues, co-operation between them will mandate, for example, workers need to 

adhere to health and safety requirements, not only as a legal requirement and from a 

liability perspective, but because the whole operation is in jeopardy if health and safety 

                                         
1357 Davis and Le Roux 2012 Acta Juridica 318. 
1358 Davis and Le Roux 2012 Acta Juridica 318. 
1359 Von Holdt 1995 SA Lab Bull 60. 
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requirements are not adhered to. The employer and the union may have different ideas in 

this regard it is an important issue and requires co-operation. Also, it might not be possible 

to agree on training (including the type of personnel that qualifies for training in a specific 

cycle): the parties may have conflicting views, an agreement must be reached on the 

categories of employees that will be trained in a specific cycle. If we look at production 

targets, for example, the employer may have certain targets in mind and the trade union 

agrees to meet these targets subject to additional remuneration for overtime and so forth: 

regardless of conflicting views the parties will have to co-operate. In this instance it would 

benefit the organisation as a whole (also the workers) if the company is more profitable, 

which may translate into pay rises, the improvement of benefits for workers and dividends 

for shareholders and more money available for expansion.  

 

It is submitted that conflict is not necessarily a bad thing: differing viewpoints compel 

managers to take the views of workers into account, a practice which not only strengthens 

the organisational and legal rights of workers but, ultimately, benefits the organisation as a 

whole, because co-operative management leads to more effective and efficient dispute 

resolution. Furthermore, it is submitted that when distributive and co-operative issues are 

separated, generally, it results in a more efficient and effective collective bargaining 

process, as the bargaining issues are limited to wage issues. The non-wage issues are 

dealt with at workplace forum level. Thus, the model should not be seen as a ploy of 

management to weaken union involvement in production, but rather as extending the 

footprint of workers into decision-making and granting them a greater voice with regard to 

issues that directly or indirectly affect them in the workplace. 

 

Even before the enactment of the LRA there was strong support for the basic premise of 

the workplace forum proposal. Summers, for example, articulated that he do not believe 

that “a society can be democratic, an economy can prosper and workers improve their life 

if management and employees see each other as adversaries”:1360 inevitably, they compete 

for the returns from the enterprise, but they have “a common interest in increasing those 
                                         
1360 Summers 1995 ILJ 809. 
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returns”.1361 Cooperation in the workplace is essential because it not only makes work 

safer and more satisfying, but also makes it more productive. Summers therefore submits 

that a collective bargaining system “must be construed to encourage that cooperation”.1362 

Steadman is of the view that “effective participation will only take place when the 

conditions are optimum, ie where a mature relationship exists between the parties or 

where they both recognize the need to engage meaningfully”.1363 In addition, she identifies 

as a requirement a well-established collective bargaining system.1364 In 1995, Van Niekerk 

(now a judge of the Labour Court) highlighted the following with regard to the workplace 

and the danger of “mindless” adversarialism: 

 

Workplace forums represent a bold experiment in employee participation in decision-making. 
Whether the proposal is both bold and misguided remains to be seen. It has been argued 
that the struggle to repair the [S]outh African economy will be won or lost in the workplace. 
The acid test for the new Act is its capacity to contribute to that process by facilitating the 
upgrading of skills, economic growth and the creation of jobs. What the Act can do is 
construct a framework within which confrontation can yield to consensus seeking. But the Act 
can never compel consensus, nor can it create co-operation in the absence of either the will 
or the capacity of the parties concerned to recognise the destructive force of mindless 
adversarialism.1365 

 

The Explanatory Memorandum to the Labour Relations Bill, 1995,1366 motivated the 

creation of workplace forums as designed to facilitate the shift from adversarial collective 

bargaining on all matters to joint problem-solving and participation relating to certain 

aspects in the workplace. The Exploratory Memorandum further states: 

 

In creating a structure for ongoing dialogue between management and workers, statutory 
recognition is given to the realisation that unless workers and managers work together more 
effectively they will fail adequately to improve productivity and living standards. Workplace 

                                         
1361 Summers 1995 ILJ 809. 
1362 Summers 1995 ILJ 809. 
1363 Steadman 2004 ILJ 1193.  
1364 Steadman 2004 ILJ 1193.  
1365 Van Niekerk 1995 CLL 39. 
1366 Explanatory Memorandum 1995 ILJ 310. 



 

 256 

forums are designed to perform functions that collective bargaining cannot easily achieve: 
the joint solution of problems and the resolution of conflicts over production.1367 

 

Thus, two assumptions underlie the LRA’s provisions on workplace forums: in order for 

South Africa to respond to the challenges brought about by globalisation, productivity 

levels should be improved, which can only be achieved if a more cooperative relationship 

exists between labour and management.1368 The issues (indicated above) that will 

contribute to “increased productivity” are unsuited to collective bargaining.1369 It does not 

mean that conflict between management and workers will be eliminated completely but it 

ensures that conflictual relations will be removed from the organisation of production.1370 

The Exploratory Memorandum claims that the purpose of workplace forums is ”not to 

undermine collective bargaining but to supplement it”, which will be achieved by “relieving 

collective bargaining of functions to which it is not well suited”.1371 Therefore, the LRA 

envisages a “clear and strict institutional separation” between workplace forums and 

collective bargaining in order to “to keep distributive bargaining and cooperative relations 

apart, so as to allow the latter an opportunity to develop”.1372 

 

It is evident from the RDP1373 that worker participation should be facilitated in decision-

making. The inclusive approach1374 is echoed in King II and III, which recognise different 

internal and external stakeholders, including employees and trade unions. These reports 

demonstrate managers and directors of companies no longer can avoid workplace 

partnerships,1375 to include “participation of stakeholders, not only on peripheral issues, but 

also on key strategic issues”.1376  

 

                                         
1367 Explanatory Memorandum 1995 ILJ 310. See also Godfrey, Hirschsohn and Maree 1998 LDD 86. 
1368 Klerck 1999 Transformation 14. 
1369 Klerck 1999 Transformation 14. 
1370 Klerck 1999 Transformation 14. 
1371 Explanatory Memorandum 1995 ILJ 315. See also Klerck 1999 Transformation 14. 
1372 Explanatory Memorandum 1995 ILJ 316. See also Klerck 1999 Transformation 14. 
1373 See chapters 2 and 4 above for a discussion on the RDP. 
1374 See chapters 2 and 3 above for a discussion on the inclusive approach. 
1375 Olivier “Inchoate Regulation” 451. 
1376 Olivier “Inchoate Regulation” 451. My emphasis. 
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Trade unions (as indicated) can be regarded as internal stakeholders; workplace forums 

can be added to the list.1377 However, trade unions differ from workplace forums: as 

illustrated as follows: 

 

Workplace forums differ from trade unions. They are 'in-house' institutions operating within a 
particular company or division. Trade unions generally draw their membership from the staffs 
of a number of employers. The membership of workplace forums is confined to employees of 
the particular employer, excluding managerial employees.1378 

 

In South Africa, historically, trade unions have been hostile to forms of workplace 

consultation because they believe it may result in “co-option by management and the 

blunting of class struggle”.1379 On the other hand, the LRA seeks to encourage “non-

adversarial consultation” on issues such as productivity and workplace grievances by 

establishing workplace forums:1380 this objective is evident in that it promotes joint-

problem-solving by introducing a statutory forum for both consultation and joint decision-

making to “augment” collective bargaining at workplace level.1381  

 

Klerck points out that the provisions on workplace forums mirror the logic underlying lean 

production1382 and flexible specialisation, and include issues such as securing employee 

commitment through participation, providing information and consultation arrangements, 

tapping the reservoir of knowledge about work processes possessed by employees, and an 

emphasis on the role of employee cooperation and harmonious labour relations in 

                                         
1377 Olivier “Inchoate Regulation” 451. 
1378 Grogan Workplace Law 330. 
1379 Hepple 2012 SALJ 265. 
1380 Hepple 2012 SALJ 265. 
1381 See also Du Toit et al Labour Relations Law (2006) 31 in this regard. 
1382 Klerck points out the following with regard to “lean production”: “The 'flexible' or 'lean' firm is said to 

be characterised by an ability to adapt rapidly to changes in consumer demand. The alleged shift from 
economies of scale (mass production) to economies of scope (lean production) has necessitated a 
greater emphasis on employee cooperation, Workplace forums, employee participation and lean 
production multi-skilling, team work, and a delayering of the managerial hierarchy (see Womack et al 
1990). The establishment of quality circles, just-in-time inventories, semi-autonomous work groups 
etc, are presented as a move away from alienated, deskilled employment towards new forms of 
participation and high trust relations. In fact, social integration, workplace harmony and equilibrium 
are central components in the account of a shift towards more flexible forms of employment” (Klerck 
1999 Transformation 4-5). See also chapter 4 above regarding team work, quality circles etc. 
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improving quality and efficiency.1383 It is clear that all of this can be achieved by using the 

existing legal framework.  

 

It can be argued that a voice and participation in decision-making provide workers with a 

more active role and a greater input: employees can provide more information on a 

production issue if the employer consults with them and improvement in the information 

flow takes place. Workplace forums facilitate this information flow, because they ensure 

that employees are more committed to participation: emphasis is on the role of employee 

cooperation and harmonious labour relations, which, ultimately, will improve quality and 

efficiency in the organisation (see for example the general functions in section 79 as well 

as those regarding consultation and joint decision-making in sections 84 and 86 of the LRA 

below).  

                                         
1383 Klerck 1999 Transformation 6. See Okharedia 2007 Convergence 86-89 with regard to efficiency of 

workplace forums in South Africa. Ohkaredia examines whether efficiency can be achieved through 
workplace forums by looking at the Marxian, Scientific Management and Human Relations 
Approaches: (i) The Marxian Approach is based on the works of Karl Marx who was of the opinion 
that “the primary element in capitalist relations is the polarity between the producers of surplus value 
(employees) and those who appropriate surplus value (employers)” and thus the commodification of 
labour in the workplace creates “an antagonistic relationship between the producers(employees) and 
non-producers (employers). Employees are aware of the surplus value (excess profit) from their work 
and that only the employer enjoys that profit and thus there is no way that they can be motivated to 
increase their efficiency. According to Marx the surplus profit is regarded as stolen property by the  
which belongs to the employees (Okharedia 2007 Convergence 86) Ohkaredia is of the view that “the 
establishment of a workplace forum will not increase the efficiency of the employee, except where 
such a forum is concerned with how to share or return surplus profit to the employees” and thus 
“when mutual benefits exist between the employer and the employee that the workplace forum will 
be able to achieve its goals and objectives” (Okharedia 2007 Convergence 86). (ii) The Scientific 
Management Approach is based on how to increase productivity and is of the view that the main 
responsibility to achieve efficiency falls on the shoulders of management. A radical separation 
between planning and the performance of work is required based on the premise that workers may 
not be left alone to solve problems there are confronted with in the work environment and that the 
responsibility of training workers to perform their tasks in the best way falls on managers Okharedia 
2007 Convergence 87). (iii) The Human Relations Approach focuses on the “common patterns of 
behaviour, values and beliefs which emerge through the interaction of individuals working together” 
and also “attempts an analytical distinction between the formal and the informal aspects of the 
organisation” (Okharedia 2007 Convergence 87). Okharedia sums the dilemma of human relations 
scholars up as follows: “Human relations scholars have a utopian view of internal democracy and 
participation. When advising employee participation at the organisational level, they are immediately 
confronted with the dilemma that they either propose ‘pseudemocracy’, where employees are given 
the opportunity to participate only in decisions which do not hurt management; or they propose real 
participation, which implies that the manager should cede part of his power to his employees. Of 
course, no manager, except the eccentric philanthropist, will sacrifice his own interests for altruistic 
purposes” Okharedia 2007 Convergence 88). 
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Olivier states the idea of corporatism in the notion of employee participation seeks to 

provide an alternative or a supplement to the “conflict relationship which has become so 

much part and parcel” of South African employment relations.1384 Corporatism works, in 

principle, on a presupposition, which is sometimes vehemently contested, namely, that 

clear a distinction should be drawn between collective bargaining and workplace forum 

activity.1385 Two consequences flow from this presupposition: (i) production issues for 

which participatory structures are ideally suited should be institutionally separated from 

distributive issues meant for collective bargaining;1386 and (ii) the institutional separation 

implies structural separation, which means that “the adversarial and co-operative 

structures should ideally operate at different levels, in order to avoid unnecessary conflict 

and competition from arising”.1387 In order for the system to work, collective bargaining 

must be restricted to central level structures, whereas participation at plant level deals with 

day-to-day workplace issues and is not subjected to “the antagonisms generated by 

bargaining”.1388 

 

6.2.2 Establishment of workplace forums 

 

Workplace forums grant significant new rights to employees and also to trade unions. The 

LRA provides for statutory protection to the participation of employees in workplace 

forums. Sections 79 and 82 of the LRA provide that all employees in the workplace, and 

not just union members, elect workplace forums and the workplace forum is charged with 

representing the entire workforce.1389 Workplace forums can be established in any 

                                         
1384 Slabbert et al Managing Employment Relations 5-147. 
1385 Slabbert et al Managing Employment Relations 5-147. 
1386 See also Smith 2000 Ga J Int’l & Comp L 615. 
1387 Slabbert et al Managing Employment Relations 5-147. 
1388 Summers 1995 ILJ 807; Slabbert et al Managing Employment Relations 5-147.  
1389 See s 79 and 82 of the LRA as well as Du Toit et al Labour Relations Law (2006) 31 in this regard. 

See also Delport 1995 De Jure 416. 
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workplace1390 where the employer employs 100 or more employees, and a trade on its own 

is a majority representative union(s) or two or more registered trade unions acting 

together represent the majority of employees employed by the employer at the 

workplace.1391 The application for establishment of a workplace forum can be made to the 

CCMA.1392 A representative trade union that is recognised in terms of a collective 

agreement by an employer for purposes of collective bargaining in respect of all employees 

                                         
1390 The notion of “workplace” is crucial to the establishment of workplace forums and as the LRA 

suggests a workplace is greater than a place of work in one geographic location (Slabbert et al 
Managing Employment Relations 5-145; Steadman 2004 ILJ 1172). A workplace in relation to the 
public service for purposes of collective bargaining and dispute resolution, the registered scope of the 
Public Service Co-ordinating Bargaining Council or a bargaining council in a  sector in the public 
service, as the case may be; or for any other purpose, a national department, provincial 
administration, provincial department or organisational component contemplated in section 7(2) of 
the Public Service Act, 1994 (promulgated by Proclamation 103 of 1994), or any party of the public 
service that the Minister for Public Service and Administration, after consultation with the Public 
Service Co-ordinating Bargaining Council, demarcates as a workplace (s 213 of the LRA). A workplace 
in all other instances means the place or places where the employees of an employer work. If an 
employer carries or conducts two or more operations that are independent of one another by reason 
of their size, function or organisation, the place or places where employees work in connection with 
each independent operation, constitutes the workplace for that operation (s 213 of the LRA). It 
appears that the first sentence of the definition which refers to the place or places where the 
employees of the employer work is seen “as determinative” and separate employer workplaces “will 
only be recognised where the employer is conducting truly independent operations” (Slabbert et al 
Managing Employment Relations 5-145-5-146. Original emphasis). See also with regard to what 
constitutes a workplace the following case law: SACCAWU v Medlife (CCMA award of 7 May 1997); 
Speciality Stores Ltd v SACCAWU [1997] BLLR 1099 (LC); Oil Chemical and General Workers Union v 
Total SA 1999 ILJ 2176 (CCMA); SACCAWU v The Hub 1999 ILJ 479 (CCMA) and Chamber of Mines of 
SA acting in its own name & on behalf of Harmony Gold Mining Co Ltd v Association of Mineworkers & 
Construction Union 2014 35 ILJ 1243 (LC). See also the newly added section 21(8)(b)(v) of the LRA 
as amended by the Labour Relations Amendment Act 6 of 2014 in this context: “the composition of 
the work-force in the workplace taking into account the extent to which there are employees assigned 
to work by temporary employment services, employees employed on fixed term contracts, part-time 
employees or employees in other categories of non-standard employment …”. 

1391 S 80(1) of the LRA. Hepple “Comparing Employee Involvement” 89 with reference to the role of trade 
unions in the establishment of workplace forums points out the following differences between the 
South African workplace forum system and German works council system: “In Germany, while unions 
do not have an exclusive right, they enjoy a number of rights in respect to the election process that 
give them a significant role in the establishment of the works council. As is well known , the German 
Unions have to a large extent succeeded in ‘capturing’ the works councils. At first sight, the South 
African unions have de jure a similar role and powers as German unions have de facto in relation to 
works councils. But appearances are deceptive. The South African unions suffer from internal 
divisions, they do not have independent resources for training and expert assistance, and above all, 
they lack a coherent strategy in relation to workplace forums. This lack of strategy is partly 
ideological: the fear that the workplace forums actually functioning in South Africa is extremely 
limited”. See also chapter 7 below for a detailed discussion on German works councils. 

1392 S 80(2) of the LRA. 
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in a workplace, may also apply to the CCMA for the establishment of a workplace 

forum.1393  

 

Workplace forums can take four forms:1394  

(i) a bargained workplace forum based on a collective agreement which was entered 

into between the representative trade union and the employer;1395  

(ii) a workplace forum with a bargained constitution;1396   

(iii) a workplace forum constitution by a commissioner of the CCMA;1397 and  

(iv) a trade union based workplace forum.1398   

 

The employer is not a part of such a forum: 

 
[u]nlike some of its counterparts that the statutory system does not provide for the employer 
to be part of or represented on the forum: the forum is rather seen as a body representing 
employee interests with which the employer has to engage before certain measures can be 
implemented.1399 

 

Section 79 in Chapter V of the LRA sets out the general functions of workplace forums as 

follows:1400  

i) to seek to promote the interests of all employees1401 in the workplace (whether or not 

they are union members);  

ii) to enhance efficiency in the workplace; 

iii) to be consulted by the employer with a view to reach consensus on the matters listed 

in section 84; and   

                                         
1393 S 81(1) of the LRA. 
1394 Steadman 2004 ILJ 1172. 
1395 S 80(7) of the LRA. 
1396 S 80(9) of the LRA. 
1397 S 80(9) of the LRA. 
1398 S 80(10) of the LRA. 
1399 Slabbert et al Managing Employment Relations 5-145. 
1400 See also Du Toit 1997 LDD 39-67 for more detail on the establishment of workplace forums and their 

powers and functions as well as Wood and Mahabir 2001 IRJ 230-243 for a general overview of the 
history and background of workplace forums. 

1401 My emphasis. 
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iv) to participate in joint decision-making about the matters referred to in section 86.  

 

From a reading of section 79 it clearly applies to all employees and not only to members of 

unions. Senior managerial employees,1402 specifically, are excluded. In the case of a trade 

union based workplace forum the representative union will have decision-making powers in 

order to decide who will represent employees in the workplace forum.1403 In most cases it 

will be shop stewards. Employees who are not members of the representative trade 

union1404 will not be able to elect representatives other than shop stewards.1405  

 

6.2.3 Workplace forums functions and powers 

 

The LRA has foreseen three forms of participation rights by workplace forums which are 

exercisable against the employer, namely consultation, joint decision-making and 

information-sharing.1406 Although these participation rights are limited to certain issues it is 

clear that they constitute an infringement on the managerial prerogative of the 

employer.1407 Du Toit is of the view that a fundamental challenge in South Africa is to 

develop “bargaining” structures, which “will be appropriate to decentralized employment 

relations” and may include “a wide range of methods of participation including consultation 

rights”.1408  

 

                                         
1402 S 78(a) of the LRA provides that an employee means any person who is employed in a workplace, 

except a senior managerial employee whose contract of employment or status confers the authority 
to represent the employer in dealings with the workplace forum or determine policy and take 
decisions on behalf of the employer that may be in conflict with the representation of employees in 
the workplace. 

1403 See s 81 and 82(1)(j))i) and (ii) of the LRA. 
1404 A representative trade union means a registered trade union, or more registered trade unions acting 

jointly, that have as members the majority of the employees employed by an employer in a workplace 
(s 78 of the LRA). 

1405 See also Steadman 2004 ILJ 1171 in this regard. 
1406 Olivier “Inchoate Regulation” 453; Slabbert et al Managing Employment Relations 5-148-5-149. 
1407 Slabbert et al Managing Employment Relations 5-149. See also chapters 2 and 4 above for a detailed 

discussion on the managerial prerogative. 
1408 Du Toit 2007 ILJ 1426. 
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6.2.3.1 Consultation 

 

Currently, consultation is required on the matters listed in section 84, whereas joint 

decision-making is required for matters listed in section 86. Consultation requires the 

employer “to do more than notify the forum of any proposal and in good faith to consider 

any suggestions it may make”.1409 Du Toit points out consultation and joint decision-

making are not the same as collective bargaining but there are distinct points of 

connection between them: both processes involve discussion between employers and 

employees “on a collective basis over employment related issues” and for the employer 

“accustomed to dealing with employees in an autocratic or paternalistic way, as well as for 

workers, crossing one threshold may assist in crossing the other”.1410  

 

Section 85(1) requires, before an employer implements a proposal on any of the topics in 

section 84(1), the employer “must consult the workplace forum and attempt to reach 

consensus with it”. Extensive inroad into management’s prerogative is made because the 

employer must obtain more than the opinion of the employee representatives on the 

issues.1411 It seems that “consultation” means “negotiation”, because there must be an 

attempt by the employer to reach consensus.1412 The employer must allow the workplace 

forum to make representations and advance alternative proposals and if the employer 

disagrees, it must state reasons for its disagreement.1413  

 

The definition of consultation in section 85(1) of the LRA is a departure from international 

practice where the employer, generally, after hearing the workplace forum’s views will 

decide; rather it is “akin to good faith bargaining”.1414 This could have the effect of 

prolonging the consultation process and force the employer into various procedures before 

                                         
1409 Grogan Workplace Law 332. 
1410 Du Toit 1995 ILJ 803. 
1411 Slabbert et al Managing Employment Relations 5-259. 
1412 Steadman 2004 ILJ 1174. 
1413 S 85(2) and (3) of the LRA. 
1414 Steadman 2004 ILJ 1173. 
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acting.1415 Section 85(4) of the LRA provides, if the employer and the workplace forum 

cannot reach consensus, the employer must invoke any agreed procedure to resolve any 

differences before implementing the proposal. The implication of this “agreed deadlock-

breaking mechanism”, in principle, is that it remains possible to embark upon industrial 

action; unless the agreed procedure provides otherwise.1416  

 

This position appears not only to be unusual feature of consultation provided by the 

LRA,1417 but, also, is regarded as unfortunate,1418 based on the fact that it is the “very 

essence of cooperative systems that parties should not be allowed to use their economic 

weapons when agreement cannot be reached, but rather to make use of appropriate 

alternative dispute resolution mechanisms”.1419 Immense strain is put on the cooperative 

relationship, which could ruin the cooperative endeavour from the outset, since adversarial 

elements are brought into the relationship if the use of economic power is allowed.1420  

 

An employer must consult on the following matters:1421 

(i) restructuring of the workplace (including the introduction of new technology and 

work methods);  

(ii) changes in the organisation of work;  

(iii) export promotion;  

(iv) job grading;  

(v) education and training;  

(vi) product development plans;  

(vii) partial or total plant closures;  

(viii) mergers and transfers of ownership in so far as they have an impact on the 

employees;  

                                         
1415 Steadman 2004 ILJ 1173. 
1416 Slabbert et al Managing Employment Relations 5-259. 
1417 Steadman 2004 ILJ 1173. 
1418 Olivier 1996 ILJ 813. 
1419 Olivier 1996 ILJ 813. 
1420 Olivier 1996 ILJ 813. 
1421 S 84(1) of the LRA. 
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(ix) the dismissal of employees for reasons based on operational requirements; 

(x) exemptions from any collective agreement or any law; and 

(xi) criteria for merit increases or the payment of discretionary bonuses.  

 

The above list can be extended. A bargaining council confer on a workplace forum the 

right to be consulted about additional matters that fall within the registered scope of the 

bargaining council.1422 A representative trade union and an employer may also conclude a 

collective agreement conferring on a workplace forum the right to be consulted about any 

additional matters1423 and any law may confer on a workplace forum the right to be 

consulted about additional matters.1424 An agreement can be reached that the workplace 

forum can also exercise health and safety functions.1425 The issues for consultation, 

therefore, may be said to broadly cover many matters of mutual interest.1426 

 

It has been said that “consultation”, in effect, “represents an extension of collective 

bargaining to the level of the workplace”.1427 Grogan points out that the LRA prescribes 

that an employer shall consult a forum “with a view to reaching consensus” which “seems 

to come very close to what is normally understood to be collective bargaining”.1428 He adds 

that “[a]ny premature implementation of a proposal under consultation may be reversed 

by the appointed arbitrator of the CCMA”. 1429 As indicated above, this ruling holds certain 

risks for a successful cooperative model. 

 

  

                                         
1422 S 84(2) of the LRA. 
1423 S 84(3) of the LRA. 
1424 S 84(4) of the LRA. 
1425 S 84(5) of the LRA. 
1426 See chapter 5 above. 
1427 Anstey Employee Participation 164. 
1428 Grogan Workplace Law 333. 
1429 Grogan Workplace Law 333. 
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6.2.3.2 Joint decision-making 

 

The employer must enter into joint decision-making once the workplace forum is 

established.1430 Joint decision-making places serious limitations on the managerial 

prerogative of the employer: the employer is compelled to obtain concurrence with the 

workplace forum on certain matters that are subject to joint decision-making.1431 Joint 

decision-making requires the employer to consult with the workplace forum and reach 

consensus.1432 Joint decision-making fundamentally breaks with “unilateralism and 

hierarchical decision-making” in the workplace, because workers can prevent management 

from deciding on a particular issue unless the consent of the workplace forum has been 

obtained.1433 In these instances, a proposal may not be implemented without the forum’s 

consent.1434  

 

The following matters require joint decision-making: 

(i) disciplinary codes and procedures,  

(ii) measures designed to protect and advance persons disadvantaged by unfair 

discrimination,  

(iii) rules for the proper regulation of the workplace other than work-related conduct and  

(iv) changes to rules of employer-controlled social benefit schemes by the employer or 

employer-representatives on the trusts or boards governing such schemes are 

included as topics for joint decision-making.1435  

 

A collective agreement can be concluded between a representative trade union and an 

employer conferring on the workplace forum the right to joint decision-making on 

additional matters or removing any matter in section 86(1) from the list of matters 

                                         
1430 S 86(1) of the LRA. 
1431 Slabbert et al Managing Employment Relations 5-149. See also Satgar 1997 LDD 45. 
1432 S 86(1) of the LRA. 
1433 Slabbert et al Managing Employment Relations 5-149. See also Satgar 1997 LDD 45. 
1434 S 86(1) of the LRA. 
1435 S 86(1) of the LRA. 
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requiring joint decision-making.1436 Any other law may also confer the right to participate 

in joint decision-making matters on the workplace forum.1437   

 

If the employer and the workplace forum cannot reach consensus, the employer must 

refer the dispute to arbitration in accordance with an agreed procedure or, if there is no 

agreed procedure, refer the dispute to the CCMA.1438  The employer must satisfy the CCMA 

that a copy of the referral has been served on the chairperson of the workplace forum. The 

CCMA must attempt to resolve the dispute through conciliation and, if it remains 

unresolved, the employer may request that the dispute be resolved through arbitration.1439  

 

In the case of section 86-matters the employer may not unilaterally implement a proposal. 

The right to strike over such issues does not exist1440 and the parties are subject to 

alternative dispute resolution processes to settle a dispute concerning matters regarding 

joint decision-making.1441 However, the LRA does not exclude the possibility that 

employees may embark on strike action if no agreement can be reach on a matter that is 

the subject of consultation.1442 This situation is unfortunate, “as it is the very essence of 

co-operative systems that parties should not be allowed to use their economic weapons 

when agreement cannot be reached, but rather to make use of appropriate alternative 

dispute resolution mechanisms”.1443 To act to the contrary “would put immense strain on 

                                         
1436 S 86(2) of the LRA. 
1437 S 86(3) of the LRA. 
1438 S 86(4) of the LRA. 
1439 S 86(5)-(8) of the LRA. 
1440 Steadman 2004 ILJ 1174. 
1441 Slabbert et al Managing Employment Relations 5-266.  
1442 Hepple “Comparing Employee Involvement” 90 points the following differences out regarding 

consultation and strikes in South Africa with reference to works councils and the German system: 
“The workplace forums have consultation rights in respect of various matters. Although the employer 
must ‘attempt to reach consensus’ with the forum, if the parties are unable to agree, the employer 
may withdraw the proposal or implement it unilaterally. Unlike the case of the German works council, 
industrial action is possible after the consultation process has failed. This is an implicit 
acknowledgement that the South African model, unlike the German one, is not in fact based on ‘social 
partnership’. At a deeper level, the retention of the right to strike reflects a serious doubt as to 
whether the distinction between distributive issues (reserved for bargaining and strikes) and non-
distributive ones (for workplace forums) can be realistically maintained.” See also chapter 7 below for 
a detailed discussion on German works councils. 

1443 Slabbert et al Managing Employment Relations 5-266.  
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the co-operative nature of the relationship, could ruin the whole endeavour, and could 

introduce adversarial elements into the relationship”.1444 In this context the fundamental 

difference between consultation as found in section 84 of the LRA and joint decision-

making as found in section 86(1) of the LRA is well described as follows: 

 

This provides that, unless it is agreed otherwise, the employer must consult and reach 
consensus with the workplace forum before implementing any proposal on the reserved list. 
However, the final result of a deadlock over these issues may be much the same as a 
deadlock in mandatory consultation. The deadlock breaking mechanism set out in s 86 makes 
this clear. It provides that if the employer does not reach consensus with the workplace 
forum on any issue reserved for mandatory joint decision-making, the employer may refer 
the dispute to arbitration in terms of any agreed procedure or, if there is no agreed 
procedure, to the CCMA for conciliation and, if necessary, arbitration. So an arbitrator or 
CCMA commissioner has the final say in both cases.1445 

 

6.2.3.3 Information-sharing 

 

Coupled with the rights to consultation and joint decision-making is the right to disclosure 

of information.1446 The information must be relevant, that is, information which allows the 

workplace forum to engage in consultation and/or joint decision-making.1447 No reciprocal 

obligation exists to disclose information: only employers are obliged to disclose 

information, no obligation rests upon the workplace forum.1448 If information is 

confidential, the employer must notify the workplace forum in writing that the information 

disclosed is confidential.1449 A dispute must be referred to the CCMA for conciliation if a 

                                         
1444 Slabbert et al Managing Employment Relations 5-266.  
1445 Grogan Collective Labour Law 104-105. Original emphasis. 
1446 S 89(1) of the LRA. See chapter 4 above with regard to the type of information (s 14 and 16 of the 

LRA) that must be disclosed to the bargaining party as well as the discussion in chapter 3 regarding 
the Companies Act. 

1447 See Atlantis Diesel Engines (Pty) Ltd v NUMSA 1994 ILJ 1247 (A); Public Servants Association obo 
Strydom v Department of Housing & Local Government 1997 18 ILJ 1127 (CCMA); Geerdts v 
Multichoice Africa 1998 3 LLD 446 (LAC); Rand Water Staff Association obo Snyman v Rand Water 
2001 22 ILJ 1461 with regard to the type of information that may and may not be disclosed. 

1448 Steadman 2004 ILJ 1173. 
1449 S 89(2A) of the LRA. 
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dispute exists with regard to the disclosure of information, and should the dispute be 

unresolved any party may request for it to be referred to arbitration.1450  

 

The commissioner has the power to decide whether the information is relevant. If the 

commissioner so decides and if it is information regarding an employee’s private personal 

information or the employer’s confidential information, then the commissioner must 

“balance the harm that the disclosure is likely to cause to an employee or employer against 

the harm that the failure to disclose the information is likely to cause to the ability of the 

workplace forum to engage effectively in consultation and joint decision-making”.1451 If the 

commissioner decides that the balance of harm favours the disclosure of the information, 

the commissioner may order the disclosure of information on terms designed to limit the 

harm likely to be caused to the employee or the employer.1452  

 

When the commissioner makes an order in terms of section 89(9) of the LRA, the 

commissioner must take into account any breach of confidentially in respect of the 

information being disclosed and the commissioner has the power to refuse to order the 

disclosure of requested information and any other confidential information that might 

otherwise be disclosed for a period specified in the arbitration award.1453 Section 91 of LRA 

further provides that if the commissioner finds in a dispute (about an allegation of breach 

of confidentiality) that such breach has occurred, the commissioner may order the 

withdrawal of the right to disclosure of information in that workplace for a period specified 

in the arbitration award. The regulation therefore penalises the misuse of confidential 

information ex post facto. 

 

  

                                         
1450 S 89(3)-(6) of the LRA. 
1451 S 89(7)-(8) of the LRA. 
1452 S 89(9) of the LRA. 
1453 S 89(10) of the LRA. 
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6.2.3.4 Consultation, joint decision-making and the Companies Act 

 

Du Toit et al points out that the duty of joint decision-making and, arguably, that of 

consultation, may limit the constitutional right to property. However, such a limitation falls 

within the scope permitted by the Constitution.1454 With reference to the German Co-

Determination Act and the decision of the German constitutional court in 1979,1455 Du Toit 

et al further point out that the act, which requires equal representation for employees on 

supervisory boards of larger companies, “did not violate the guarantee of private 

ownership of the means of production in the German constitution”.1456 The German court 

found that “the right to use property” must be construed in a social context.1457 It is 

submitted that a “similar construction is implicit in South Africa’s Constitution”.1458 Du Toit 

et al point out (with reference to the company law dispensation under the Companies Act 

61 of 1973) that a tension exists between the requirements of Chapter V of the LRA and 

certain rules of company law. Du Toit et al illustrate this dilemma as follows: 

 

The common law places a duty on company directors to act in the best interests of the 
company and refrain from exercising their powers in the interests of any other persons. 
Sections 84, 85 and 86 of the LRA, however, require employers to seek consensus with the 
workplace forums on matters subject to consultation and joint decision-making. Where the 
duties of the employer are performed by directors, it follows that they must be prepared to 
compromise shareholders’ interests in order to comply with chapter V. To that extent statute 
prevails over common law, directors’ engagement in consultation and joint decision-making is 
implicitly authorised by the LRA. It is conceivable, however, that shareholders may in some 
cases challenge the outcome as being detrimental to their interests.1459 

 

  

                                         
1454 Du Toit et al Labour Relations  Law (2006) 344. 
1455 See chapter 7 above for a detailed discussion on co-determination in Germany. 
1456 Du Toit et al  Labour Relations  Law (2006) 344-345. 
1457 Du Toit et al  Labour Relations  Law (2006) 345. 
1458 Du Toit et al  Labour Relations  Law (2006) 345. 
1459 Du Toit et al Labour Relations Law (2006) 345. 
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The dilemma illustrated above exists in the new company law dispensation as well.1460 The 

2008-Companies Act contains provisions dealing with directors’ general duties that are 

comparable to the common-law duties of directors and, in essence, creates a semi- or 

quasi-codification of their common-law duties.1461 Directors should promote the interests of 

shareholders as well as embrace wider responsibilities: the process should be 

complementary, not contradictory. The legislature follows the enlightened shareholder 

approach in which the interests of shareholders remain central, but other stakeholders’ 

interests must be taken into account.1462 The 2008-Companies Act is interpreted to be 

inclusive of other interests and thus enhances a pluralist approach.1463 The legitimate 

interests and expectations of various stakeholders taken into account in the decision-

making process requires a balancing act to be achieved by the board of directors.1464 

Therefore, companies must also consider and comply with employee/labour legislation, 

amongst other things, that deals with health and safety at work, equal opportunities, and 

so forth.  

 

A closer look at the 2008-Companies Act1465 reveals that new rights are created by the 

2008-Companies Act with regards to employee participation. Trade unions or, if there is no 

trade union in place, the employees themselves, are regarded as affected persons and, for 

example, may initiate business-rescue proceedings.1466 Trade unions also now gain access 

to the company’s financial statements for purposes of initiating a business-rescue 

                                         
1460 In context of the 2008-Companies Act Du Toit et al points the following out: “In itself, mere 

compliance wit a requirement of the LRA or any other statute cannot amount to breach of a director’s 
duties in terms of the Companies Act. It is, however, open to interpretation how far ‘compliance’ 
permits directors to compromise shareholders’ interests and it is conceivable that shareholders may 
challenge a negotiated compromise with a workplace forum as being in breach of the duty owed to 
the, by the directors” (Du Toit et al Labour Relations Law (2015) 391). 

1461 See the discussion on duties of directors in detail in chapter 2 and 3 above. 
1462 See the discussion on duties of directors in detail in chapter 2 and 3 above. 
1463 See the discussion on duties of directors in detail in chapter 2 and 3 above. 
1464 See the discussion on duties of directors in detail in chapter 2 and 3 above. 
1465 See chapter 3 above for a discussion on the Companies Act. 
1466 See for example s 128(1)(a), 129 and 131 of the 2008-Companies Act. See the discussion of duties of 

directors in detail in chapter 2 and 3 above. 
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process.1467 It must be noted, however, that the 1973-Companies Act also placed 

restrictions on the decision-making powers of directors.1468 Section 228 of the 1973-

Companies Act, for example, provided that directors may not dispose of the whole or 

substantially the whole of the undertaking of the company or its assets without the 

approval of the members in general meeting.1469 Section 112 of the 2008-Companies Act 

(in a similar vein to section 228 of the 1973-Companies Act) provides that a company may 

not dispose of all or the greater part of its assets or undertaking unless (a) the disposal 

has been approved by a special resolution of the shareholders, in accordance with section 

115, and (b) the company has satisfied all other requirements in section 115, to the extent 

those requirements are applicable to such a disposal. Section 112(4) of the 2008-

Companies Act further provides that “[a]ny part of the undertaking or assets of a company 

to be disposed of, as contemplated in this section, must be fairly valued, as calculated in 

the prescribed manner, as at the date of the proposal, which date must be determined in 

the prescribed manner”. Section 115 of the 2008-Companies Act provides despite section 

65, any contrary provision of the company’s MOI or any board resolution or resolution of 

security holders, that a company may not dispose of, or give effect to an agreement or 

series of agreements to dispose of all or the greater part of its assets or undertaking, 

implement an amalgamation or a merger, or implement a scheme or arrangement unless 

the disposal has been approved in terms of section 115 by means of shareholder approval.  

 

Reading section 112(2) together with section 115(1) reveals, unless the transaction 

receives the requisite shareholder approval, the company may not dispose of or give effect 

to an agreement to dispose of all or the greater part of its assets.1470 The provisions 

contained in section 112 of the 2008-Companies Act (similar to that of section 228 of the 

1973-Companies Act) place directors under a duty to seek consensus with a workplace 

forum over these matters, which could lead to difficulties deciding whether terms 

                                         
1467 S 31(3) of the 2008-Companies Act. See in detail in chapter 2 and 3 above for a discussion of new 

rights created by the 2008-Companies Act. 
1468 Du Toit et al Labour Relations Law (2006) 345. 
1469 Du Toit et al Labour Relations Law (2006) 345. 
1470 Cassim et al Contemporary Company Law 719. 
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acceptable to the workplace forum, indeed, are acceptable to the shareholders and vice 

versa.1471  

 

In terms of section 84 of the LRA issues that a workplace forum must be consulted on are 

where mergers and transfers of ownership in so far as they have an impact on the 

employees. A closer look at the section on business-rescue provisions in the 2008-

Companies Act regarding affected persons provides guidance: an affected person includes 

any registered trade union representing employees of the company and, if there is no such 

trade union representing employees, the employees themselves or their 

representatives.1472 A workplace forum therefore falls within the definition of an “affected 

person” as they represent all employees’ not just trade union members.1473 The 

consequence thus attached to section 112 of the 2008-Companies Act that directors are 

bound by the decision of the shareholders could frustrate the objectives of the LRA and 

“create a dilemma that may ultimately have constitutional implications”.1474 In terms of 

section 84 of the LRA, a consensus reached at/with the workplace forum is binding on the 

employer. If such a consensus-seeking exercise were not binding, it would be to disregard 

the spirit of the LRA and would make such a provision senseless.  

 

In addition to the provision in section 84 of the LRA, section 23 of the LRA provides that 

employers and employees or their trade unions are entitled to enter into binding collective 

agreements. It is possible that trade unions or a workplace forum, as a precautionary 

measure, may insist on entering into a collective agreement on issues which they have 

reached consensus on.1475 It is submitted, if a workplace forum’s consultation or joint-

decision-making is regarded as a complementary process to collective bargaining, it would 

make no sense to limit their functions and powers to enter into collective agreements in 

terms of sections 84 and 86. These issues would be removed from the collective 

                                         
1471 See also Du Toit et al Labour Relations Law (2006) 345 and (2015) 391 in this regard. 
1472 S 128(1)(a) of the Companies Act. 
1473 My emphasis. 
1474 Du Toit et al  Labour Relations  Law (2006) 345 and (2015) 391. 
1475 Du Toit et al  Labour Relations  Law (2006) 345. 
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bargaining table, and, therefore, would not be competing collective agreements in one 

workplace (i.e. contrary agreements concluded with the workplace forum and trade 

union(s) respectively). Another possibility is that a consensus arrived at with a workplace 

forum “may create contractual obligations between an employer and members of the 

workplace forum, either in their personal capacities or as agents of other employees”.1476 

As mentioned earlier, workplace forums can take four forms,1477 which give them the 

proper mandate and legitimacy to enter into ordinary contractual as well as collective 

agreements. Although workplace forums obtain the power to enter into “collective 

agreements”, these collective agreements are not statutory collective agreements and, 

therefore, section 23 of the LRA, for example, is not applicable to such an agreement 

between employer and workplace forum. 

 

6.2.4 Problems and concerns regarding workplace forums 

 

Workplace forums as a model for employee participation remain unpopular1478 and largely 

unsuccessful. Olivier, for example, notes that unlike the position in some European 

countries such as the Netherlands and Germany, that the LRA “lacks a provision to the 

effect that workplace forums may initiate consultation or joint decision making in respect 

of a particular matter”.1479 In South Africa the employer remains the initiator, depriving the 

workplace forum of the ability to be proactive. 

 

Collective bargaining is the primary means of negotiating with employers in that it still is 

largely concerned with settling the terms and conditions of employment and the resolution 

of disputes between employers and employees. The idea of the drafters of the 1995-LRA 

                                         
1476 Du Toit et al  Labour Relations  Law (2006) 345. 
1477 These forms are (i) a bargained workplace forum based on a collective agreement which was entered 

into between the representative trade union and the employer;  (ii) a workplace forum with a 
bargained constitution; (iii) a workplace forum constitution by a commissioner of the CCMA; and (iv) a 
trade union based workplace forum. See discussion above. 

1478 Du Toit et al  Labour Relations  Law (2006) 45 and (2015) 53. 
1479 Olivier 1996 ILJ 805. 
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(novel as it seems to be) was to depart from the tradition of collective bargaining between 

trade unions and employers and, instead, to provide for “more co-operative interaction 

between management and labour alongside collective bargaining” in order to allow non-

wage issues “that previously fell within the scope of managerial prerogative” to be dealt 

with through consultation and joint-decision-making.1480 Regrettably, after almost 20 years, 

the LRA, prima facie has not succeeded in giving effect to this object and goal. Du Toit 

adds that the challenge largely has been obscured by the controversy surrounding the 

provisions for the establishment of workplace forms in chapter V of the LRA and that 

workplace forums, originally, were presented as serving an unfortunate purpose: 

 

… that of facilitating ‘major restructuring of the economy by promoting a shift from 
‘adversarial collective bargaining on all matters to joint problem-solving and participation on 
certain [production-related] subjects’. This would be done by creating a ‘second channel’ of 
industrial relations, partly modelled on the works councils of Germany and the Netherlands. 
The message thus sent to unions was ominous: restructuring and job losses that unions 
would fight tooth and nail in the bargaining arena were expected to find greater acceptance 
if negotiated with ‘non-adversarial’ workplace forums. Not even the fact that the LRA 
ultimately gave unions all but absolute control over workplace forums could disarm unions’ 
suspicions or dispel the belief that workplace forums, however constituted, would inevitably 
serve as cats’ paws for employers and sow divisions among workers.1481  

 

The quotation makes clear that the move away from adversarialism was unsuccessful, as 

trade unions did not relinquish their control over production-related issues, such as 

restructuring. Trade unions, de facto, have prevented workplace forums from being set up, 

by exercising their veto power or by not initiating the process for the establishment of a 

workplace forum. If the provisions of the LRA are compared to those of the EEA, it is clear 

from the EEA that the obligation to consult on employment equity “does not affect the 

obligation to consult and reach ‘consensus’ with a workplace forum, where one exists”:1482 

unlike the LRA, the EEA does not define the content of the duty to consult. The meaning of 

“consultation” under the LRA is:  

(i) putting a proposal rather then completed decisions to employee representatives;  

                                         
1480 Du Toit et al  Labour Relations  Law (2006) 341 and (2015) 387. 
1481 Du Toit 2007 ILJ 1426. 
1482 Hepple 2012 SALJ 265-266. 
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(ii) disclosing all relevant information;  

(iii) allowing representatives to respond to these proposals; and  

(iv) responding to alternative proposals and, if not acceptable to the employer, explaining 

its reasons for the rejection thereof.1483  

 

The EEA’s Code of Good Practice recommends a more informal approach, which includes 

the opportunity to meet and report back, a reasonable opportunity to meet employers and 

to request, receive and consider information. The Code suggests that a workplace forum or 

consultative forum representing both designated and non-designated employees should 

either be utilised or established.1484 However, there is no reliable data which shows the 

extent to which employment equity issues are discussed by the (few) workplace forums 

that exist.1485 Benjamin points the following out with regard to difficulties with the current 

regulation of workplace forums: 

 

The LRA's vision was that workplace forums would serve as a vehicle for developing long-
term cooperative dialogue between employers and trade unions, thereby reducing the level 
of adversarialism in collective bargaining. This has not materialized: trade unions have 
rejected the workplace forum route and distributive collective bargaining remains the primary 
mode of interaction. However, one commentator has suggested that the combination of high 
expectations and extreme inequality has inevitably caused the focus on distributive 
bargaining, which holds out the prospects of short-term gains.1486 

 

As noted earlier, the focus of workplace forums is non-distributive issues that include 

restructuring of the workplace (including the introduction of new technology and work 

methods), changes in the organisation of work, education and training, the dismissal of 

employees for reasons based on operational requirements, and so forth. Whereas 

collective bargaining is concerned with issues regarding the terms and conditions of 

employment and matters of mutual interest, which include dispute resolution regarding 

                                         
1483 Hepple 2012 SALJ 266. 
1484 Hepple 2012 SALJ 266. 
1485 Hepple 2012 SALJ 266. 
1486 Benjamin 2014 ILJ 5-6.  
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issues such as improved conditions of employment, higher wages or changes to existing 

collective agreements.1487 

 

These concerns with regard to workplace forums, however, are not unique to South Africa. 

In Italy and France, trade unions have a priority right to monitor candidates for election to 

works councils and thus retain control over the process of selection and ensure a direct link 

with the trade union. In Sweden, trade unions retain the sole power within structures in 

the workplace.1488  

 

In South Africa the reason for the non-establishment of workplace forums is the Congress 

of South African Trade Unions’ (COSATU’s) continuing opposition.1489 COSATU is of the 

view that workplace forums undermine or clash with shop steward committees and, 

therefore, weaken the trade union organisation.1490 Trade unions mistrust the workplace 

forum system in the sense that they feel that it might have an impact on their power in the 

workplace:1491 thus they fear that that consultation will leave power in the hands of the 

employer.1492 If trade unions with an existing and strong base in the workplace leave 

matters to the workplace forum (so the argument goes) the employer will be in the driving 

seat, because, for matters listed in section 84 it is required that an employer must attempt 

to reach consensus and no agreement, therefore, is necessary.  

 

                                         
1487 See also Davis and Le Roux 2012 Acta Juridica 317-318. 
1488 Finnemore Labour Relations 255. 
1489 See COSATU’S view already in 1997 regarding the establishment of workplace forums: “The new LRA 

makes provision for workplace forums, triggered by majority unions, as vehicles for workplace 
democracy. While it is significant that this legislation institutionalises workers’ rights to workplace 
democracy, workplace forums as outlined in the legislation hold many dangers for unions (and 
employers). We strongly support the argument that workplace forums should be union-based rather 
than independently elected. In other words, the powers of information, consultation and joint 
decision-making should be conferred directly on the shopstewards [sic] committee; alternatively, the 
shopsteward committee should nominate members to the workplace forum. Otherwise there is a 
danger that the workplace forum will either become a substitute for the shopsteward committee, or 
will be a very weak consultative forum. A workplace forum independent from union structures will be 
a recipe for division” (COSATU 1997 http://www.cosatu.org.za). 

1490 Du Toit et al Labour Relations Law (2006) 45 and (2015) 54.  
1491 Steadman 2004 ILJ 1189. 
1492 Finnemore Labour Relations 255. 
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However, trade unions were not alone, as concerns were also voiced by the management 

representatives who were of the view “that the drafters had adopted a method of 

enforcement rather than enablement, and that the principles of voluntarism had been 

ignored”.1493  Further, the model was perceived as introducing “far-reaching new rights for 

employees going to the heart of business effectiveness and efficiency while there was no 

corresponding protection for employers against the abuse and misuse of these rights by 

employees”.1494  

 

Olivier contends that the LRA failed to reconcile the tension between “workplace 

unionism/collective bargaining and the workplace activity”, and also failed to meet the 

“need to democratise the workplace and the need to increase efficiency and 

productivity”.1495 Brassey suggests that workplace forums is “the result of a misshapen 

beast that no one seems keen to ride”.1496 It has become apparent that the introduction of 

the workplace forums was met with distrust on the part of both labour and capital: as 

labour thought the process of collective bargaining will be compromised and capital was 

concerned that the managerial prerogative would be undermined in the workplace 

forum.1497 The system ultimately put forward was one in which the powers of workplace 

forums were diluted: safeguards were built in to ensure that they operated in favour of the 

trade union movement.1498 The perceived trade-off appears to be quite unsuccessful as the 

position regarding workplace forums and their legitimacy is regarded as neither fowl nor 

fish. 

 

The biggest flaw, as illustrated by commentators, is that trade unions, normally, negotiate 

with employers on matters listed in sections 84 and 86, but now the negotiation could fall 

to the workplace forum, in which the employer must attempt to reach consensus or is 

subject to joint decision-making (rather than bargain and reach agreement). Hepple points 

                                         
1493 Steadman 2004 ILJ 1175. 
1494 Steadman 2004 ILJ 1175. 
1495 Olivier 1996 ILJ 807. 
1496 Brassey et al Commentary on the Labour Relations Act A5-1. 
1497 Davis and Le Roux 2012 Acta Juridica 319. 
1498 Davis and Le Roux 2012 Acta Juridica 319. 
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out that the number of matters required for joint decision-making is extremely limited 

compared to the extensive powers a German works council has regarding co-

determination.1499 The list of co-decision matters can be extended by means of collective 

agreements, but no evidence exists that employers are willing to agree to these 

extensions.1500 

 

Other peculiar aspects, in order to establish a workplace forum, include that there must be 

more than 100 employees in the workplace and that any representative trade union1501 

may apply to the Commission for Conciliation, Mediation and Arbitration (CCMA) for the 

establishment of a workplace forum.1502  

 

First, this aspect excludes many workplaces due to the size requirement. Second, the 

dominant role of trade unions severely threatens the aim of the LRA, that of promoting 

employee participation.1503 Olivier is of the view that the fact that only majority trade 

unions (or trade unions who together represent the majority of employees) may apply for 

the establishment of a workplace forum is “an extraordinary requirement given the realities 

of the South African scenario”, and that the relatively modest level of union membership 

makes it “wholly inappropriate to require that majority unions should serve as the 

compulsory trigger for the establishment of a forum”.1504  

 

The dependency on majority trade unions to initiate a workplace forum disempowers non-

unionised employees because most members of the workplace forum will come from the 

trade union: which serves the interests of majority unions and their members and 

threatens the promotion of the needs of all employees.1505 Brassey adds that the provision 

                                         
1499 Hepple “Comparing Employee Involvement” 90. 
1500 Hepple “Comparing Employee Involvement” 90. 
1501 A representative trade union means “a registered trade union or two or more registered trade unions 

acting jointly, that have as members the majority of the employees employed by an employer in a 
workplace” (s 78(b) of the LRA). 

1502 S 80 of the LRA. 
1503 Van der Walt 2008 SA J Bus Man 47. 
1504 Olivier 1996 ILJ 810. 
1505 Olivier 1996 ILJ 811. 
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in the LRA for workplace forums, which was included in the hope that negotiations might 

take place “to enlarge the corporate cake before dividing it up (so-called integrative 

bargaining)”, was unfortunately, also is subject to a majoritarian override “that has served 

to make a complete dead letter of the elaborate set of provisions”.1506  

 

By 2000 workplace forums were not being established at the rate it had been envisaged so 

it was proposed that amendments be made to the requirements for the establishment of a 

workplace forum.1507  Although the reasoning behind workplace forums was to move away 

from adversarial behaviour1508 and promote employee participation, only a limited number 

of workplace forums have been established. An attempt to develop a more flexible 

approach was proposed in the 2000 version of the Labour Relations Amendment Bill1509 

(which proposed amendments to section 78 and 80 of the LRA)1510 making the formation 

and functioning of workplace forums less dependant on majority unions and ensuring that 

many more workplaces potentially could benefit from the establishment of workplace 

forums. One proposal was that a workplace forum could be established in a workplace of 

fewer than 100 employees.1511 Another was that a registered trade union could apply to 

establish a workplace forum where the majority of employees in the workplace are not 

trade union members. This establishment could be successful only if non-union members 

                                         
1506 Brassey 2013 ILJ 833. 
1507  In practice very few work councils were established (Webster and Macun 1998 LDD 65). Bendix 

reported that “the experience is that works councils  are soon overtaken by trade unions and, even 
where this does not happen, conflict arises between the plant-level union and the works 
committee/council” (Bendix Industrial Relations 428). By February 2001 apparently only 18 workplace 
forums were registered of which only six were still functioning (see in this regard Steadman 2004 ILJ 
1185 as well as Slabbert et al Managing Employment Relations 5-254). By October 2009, a total of 
106 applications for the establishment of workplace forums had been lodged of which only 32 were 
trade-union based. In the period from October 2009 to March 2011 a further 14 workplace forums 
seems to have been established which brings the total of established workplace forums to 56 (Du Toit 
et al Labour Relations Law 53). The most recent statistics that could be found on the establishment of 
workplace forums are as follows: In 2007, 67 applications for the establishment of workplace forums 
were submitted and by December 2011 fewer than 5 per cent of eligible workplaces have managed to 
establish workplace forums (Lawrence Employer and Collective Worker Action 313). 

1508 Van der Walt 2008 SA J Bus Man 46. 
1509 LRA Amendment Bill 2000. 
1510 Olivier “Inchoate Regulation” 455. Olivier points out that “[u]nfortunately, the opportunity to relax the 

unnecessarily stringent requirement was missed, as it was eventually decided to drop the proposed 
amendment” (Olivier “Inchoate Regulation” 455). 

1511 Steadman 2004 ILJ 1175. 
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and a majority of employees as a whole support the application.1512 A third proposal was 

that the majority of employees, where no registered trade union was present in the 

workplace, could apply to establish a workplace forum.1513  

 

These proposals were intended to enhance the opportunity for unionised, as well as non-

unionised, employees to establish workplace forums, unfortunately, they were not 

adopted. The speculation is that the unions felt they would undermine the efforts of unions 

to organise if a workplace forum could be established by a majority of employees where 

there is no registered trade union in the workplace1514 or where a registered trade union 

can apply for the establishment of a workplace forum where the majority of employees are 

non-union members and with the support of a majority of employees.1515  

 

Another possible reason for non-acceptance of the proposals is that employers were 

concerned about the over-regulation of small business - especially the fact that a 

workplace forum, in terms of these proposals, could be established in workplaces with 

fewer than 100 employees.1516  

 

It appears the amendments also failed to address the following issues: 1517   

(i) the preference afforded to majority unions;  

(ii) the enforceability and status of workplace agreements;  

                                         
1512 Steadman 2004 ILJ 1175. 
1513 Steadman 2004 ILJ 1175. 
1514 Steadman 2004 ILJ 1175. 
1515 Steadman 2004 ILJ 1176. 
1516 Steadman 2004 ILJ 1176. It is ironic that small and medium-sized undertakings are exempted from 

the workplace forum system as envisaged by the LRA and can therefore not be introduced where they 
are most needed. Du Toit argues that “[t]he real problem, therefore, is not collective bargaining per 
se but rather the fact that most employer organizations represented on most councils are dominated 
by major employers who are able to agree to terms that might be unaffordable to small and 
struggling enterprises. An appropriate system would need to take account of actual differences 
among employers” (Du Toit 1993 ILJ 578). 

1517 Slabbert et al Managing Employment Relations 5-155. 
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(iii) the overlapping functions that existed between trade unions and workplace forums 

(including the matters identified for consultation and joint-decision making in terms of 

section 84 and 86 of the LRA); and  

(iv) “the lack of a right to initiate” consultation and decision-making.  

 

The reluctance of trade unions to establish workplace forums may be because of past 

experience, their role in collective bargaining and the diffusion of powers.1518 In the 

absence of a duty to bargain, trade unions also that workplace forums may erode the 

existing collective bargaining structures.1519 The matters listed in section 86 are limited to 

operational issues and not to strategic issues. Consequently, though the workplace forum 

and the employer have joint decision-making power, potentially it is limited to the matters 

expressly listed in section 86.   

 

Trade unions were not alone in their concerns about the establishment of workplace 

forums. Management representatives (as pointed out earlier) raised their own concerns: 

they argued, although the LRA provided some protection against the disclosure of 

confidential information, that the protection is inadequate and that “no recourse was 

provided for in the case of ‘other abuses’”.1520 Employers were also concerned about 

disputes automatically becoming disputes of right, the possibility that employees would be 

incapable of understanding the issues raised in the workplace forums, and the ability and 

readiness of trade unions to participate effectively themselves through the use of shop 

steward representatives in the workplace forums.1521  

 

Steadman refers to the extensive research conducted by Du Toit et al,1522 as well as other 

researchers, on workplace forums. The fear of the unknown is noted by Du Toit et al as 

one of the negative reactions to workplace forums: both labour and management were 

                                         
1518 Du Toit 2000 ILJ 1564. 
1519 Steadman 2004 ILJ 1191.  
1520 Steadman 2004 ILJ 1175. 
1521 Steadman 2004 ILJ 1175-1176. 
1522 Du Toit et al “Workplace Forums”. 
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(and still are) uncertain as to how workplace forums will perform with regard to certain 

issues.1523 According to Steadman, these issues include the democratisation of firms, 

empowerment, the improvement of industrial relations, the enhancement of economic 

performance, the definition of workplace, the representation of non-unionised employees, 

disclosure of information, the relationship with collective bargaining structures, how 

deadlocks will be resolved, and so forth.1524 Other inconsistencies between the strategy of 

the LRA and significant policy objectives, include the following:1525  

(i) the fact that relatively modest levels of trade union membership makes it “wholly 

inappropriate to require that majority unions should serve as the compulsory trigger 

for the establishment of a forum”;1526  

(ii) the dependency on majority trade unions to initiate workplace forums disempowers 

non-unionised employees with the result that workplace forums may serve only the 

interest of the majority unions and their members and not that of all employees;1527  

(iii) subordinating workplace forums to collective bargaining instead of developing a 

parallel structure and moving labour relations beyond adversarial relationships and 

thus making representative trade unions the “sole gateway to democracy”;1528 and  

(iv) the question whether it must be left to individual unions whether or not to create 

workplace forums if a second channel of management-labour interaction is in fact 

necessary for the national economy to grow.1529 

 

6.3 Necessary shift from adversarialism to participation 

 
In light of the above discussion a shift from adversarialism to co-determination comes into 

focus: 

 

                                         
1523 Steadman 2004 ILJ 1176. 
1524 Steadman 2004 ILJ 1176. 
1525 Steadman 2004 ILJ 1176. 
1526 Olivier 1996 ILJ 809. 
1527 Olivier 1996 ILJ 810. 
1528 Van Niekerk 1995 CLL 32. 
1529 Du Toit et al “Workplace Forums” 9. 
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A final issue to consider is the possible development of the collective bargaining framework 
itself. Although this may seem to have less to do with how strike law might evolve, it has the 
potential to impact radically on how employers and workers relate to each other and may 
mitigate some of the worst problems associated with strikes in South Africa. The cost to 
workers, employers and the broader community of often protracted and violent strikes, it is 
suggested, calls for a rethink by employers and unions of the practicality of determining all 
issues by way of collective bargaining. As Thompson reminds us, our labour relations regime 
also provides for the establishment of institutions that promote social dialogue and joint 
decision-making. One such institution is the workplace forum which, on the face of it, 
provides an opportunity for unions to exercise far greater influence over production matters 
and encroach on areas which have historically been regarded as falling within managerial 
discretion, but are often highly contentious. Collective bargaining, Thompson argues, ‘turns 
on convulsive power; forums on something more subtle: continuous influence. Unions have 
hit the wall with the power option. It is time for all to investigate seriously the potential of 
the other channel.’ The rationale is that a shift away from focusing simply on the distributive 
aspect of the employment relationship to one which starts engaging with issues related to 
production and work organisation could ultimately lead to improvements, the benefits of 
which, Thompson says, ‘can be shared in later bargaining’ – and, perhaps, under conditions 
less fraught with frustration, anger and mistrust than at present. 1530 

 

In order to move away from adversarialism Davis and Le Roux suggest an alternative 

“mutual gains” model which seeks to promote productive bargaining based upon the 

following:1531 

• a careful appreciation and evaluation of both bargaining parties interests and needs, 

“not on the dogged advancement of pre-set negotiating positions”; 

• a high level of exchange of information should take place; 

• “attempts to expand the pie over the next bargaining cycle before cutting it”; 

• exploring creative ways that will promote shared- and reconcile different or conflicting 

interests; 

• problem solving; and  

• realising that procedures matter. 

 

The model seeks to identify and acknowledge that both parties are legitimate stakeholders 

rather than class enemies: principles such as freedom of association, exhaustion of dispute 

resolutions, industrial democracy and non-violent action may be viewed “as central to 

                                         
1530 Du Toit and Ronnie 2012 Acta Juridica 208. 
1531 Davis and Le Roux 2012 Acta Juridica 320-321. 
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maximizing the interests of both sides”.1532 This approach will not resolve conflicts inherent 

to the relationship between labour and capital, however, “the goal of legal rules which 

operate in a society based upon the kind of social democratic constitution which governs 

South Africa should, as much as possible, be to avoid these destructive consequences”.1533 

It was recommended in chapter three above that a legal framework be created by 

“marrying” the issues of the social and ethics committee (in terms of the Companies Act) 

with those of the workplace forum with regard to consultation and joint decision-making 

reflected in sections 84 and 86 of the LRA. Currently employees are not members of the 

social and ethics committees and changing the situation will require amendment of the 

existing corporate and labour law frameworks.  

 

It is suggested that further quantitative research is required to assess whether workplace 

forums (in whatever shape or form) would provide the means by which the labour 

relations environment could transcend its existing state: in other words, the conflictual 

relationship in workplaces where workplace forums are adopted, as discussed, should be 

monitored over time. As Du Toit and Ronnie state, although “adversarialism can never be 

eliminated, collective labour relations can be regulated to avoid dysfunctional conflict that 

may ultimately undermine the position of organised labour and further promote the 

individualisation of employment”.1534  

 

Davis and Le Roux, in a similar vein, argue that the inherent adversarial nature of labour 

relations in South Africa may be attributed as playing a significant role in the spectacular 

failure of workplace forums.1535 Davis and Le Roux sum up these challenges by stating that 

the “idea of a collaborative or consensual path to greater competitiveness and social 

equality is not only unrealistic, but also completely divorced from the realities of workplace 

relations in contemporary South Africa”.1536 Thus, a “more likely scenario is the uneasy 

                                         
1532 Davis and Le Roux 2012 Acta Juridica 321. 
1533 Davis and Le Roux 2012 Acta Juridica 321. 
1534 Du Toit and Ronnie 2012 Acta Juridica 217. 
1535 Davis and Le Roux 2012 Acta Juridica 319. 
1536 Davis and Le Roux 2012 Acta Juridica 319 where they refer to Klerck 1999 Transformation 29. 
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coexistence of adversarialism and cooperation; ie, adversarial participation and 

antagonistic cooperation”.1537 It is clear that adversarialism, which has dominated South 

Africa during “the apartheid” and beyond, can be attributed as making co-determination 

(which ever form it takes on) very difficult, or even impossible, in the foreseeable 

future.1538  

 

6.4 Conclusion 

 
Companies are faced with the reality of recognising employees as stakeholders in the 

company and shareholders can no longer be considered the only stakeholder. Companies 

must consider social and economic factors when they conduct business in a community, as 

well as the advancement of human rights. The 2008-Companies Act grants additional 

rights to employees and is a step in the right direction. In reality, a voice and participation 

in companies is limited to those issues that either the 2008-Companies or the LRA (in the 

consultation and joint-decision-making provisions pertaining to workplace forums) provides 

for. Access to information is limited to information that is regarded as being reasonable 

and, for example, in the case of business rescue proceedings, includes access to the 

financial statements of the company.  

 

In South Africa, in reality, employees do not have an active voice in all aspects of the 

management and operation of companies and real participation is limited. Adversarialism is 

still central to the resolution of disputes. The fact that the current system for workplace 

forums is a failure and did not realise the original idea of being a second (cooperative) 

channel of industrial relations adds to the existing challenges in South Africa. The 

workplace forum system is largely based on union approval, and the issues it deals with 

are limited to consultation and joint decision-making. These facts add to the unpopularity 

of such a system.  

 

                                         
1537 Davis and Le Roux 2012 Acta Juridica 319 where they refer to Klerck 1999 Transformation 29. 
1538 Davis and Le Roux 2012 Acta Juridica 319. 
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Another factor that plays a role in why workplace councils are unsuccessful is that 

collective bargaining reaches into the realm of issues that are supposed to be covered by 

workplace forums, which is problematic as the two systems, arguably, were intended to 

complement each other and not that one system should be favoured over the other. Calls 

have been made for a mutual gains model to facilitate a move away from (or at least move 

towards) the achievement of some form of co-existence between adversarialism and co-

determination. An appropriate vehicle to facilitate co-existence must be identified or 

created, even if it is by extending worker “voice” on the social and ethics committee or by 

amending the LRA’s current provisions regarding the clear separation of powers of 

workplace forums and those of trade unions in the collective bargaining realm. If need be, 

the way in which collective bargaining is facilitated could be changed so that it is based 

more on principles of participation and less on adversarialism. It is also possible to achieve 

greater participation, for example, by establishing specialised committees, such as 

employment equity committees, skills development committees or health and safety 

committees. These committees would deal with specific issues and remove those issues 

from the bargaining table (see also chapter seven below). 

 

Chapter seven undertakes a study into supra-national, international and foreign law on co-

determination and participation on board structures and in workplaces by examining the 

legislative frameworks in Germany and the European Union. This analysis and evaluation 

will shed light on possible lessons to be learnt regarding employee participation and 

“voice” in companies in South Africa. It will also provide the basis for drawing conclusions 

regarding the development of an alternative model for South Africa. The ideal environment 

for a system of co-determination is considered in chapter eight below. 
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CHAPTER 7 – SUPERVISORY (MANAGEMENT) AND SOCIAL CO-

DETERMINATION IN GERMANY AND THE EUROPEAN UNION 

 

7.1 General 

 
The German example is used for comparative purposes in the thesis: German industrial 

relations and corporate model illustrate employee incorporation in the realm of labour law 

and corporate law. The German model is regarded as the “first and most highly developed” 

model of worker participation.1539 A “dual channel” representation system exists: first, 

employees are active on supervisory boards and second, trade unions play an active role, 

in the context not only of works councils but also in collective bargaining.  

 

The German model is especially important to the situation in South Africa: the 

(unsuccessful) system of workplace forums is based on the German works council model. 

Germany is used as an example of how a country can turn itself around in times of 

difficulty and yet provide workers with an active and valuable role in society as well as 

protection. Germany is important in the context of the role it plays in the European Union 

(EU). Weiss has a good argument as to why the German model of participation is relevant 

in the context of the worldwide economic crisis and for its position in Europe (and South 

Africa): 

 
A good illustration of the success of such participation schemes may be the way the present 
economic crisis has been managed in Germany. Germany, as is well known, has a highly 
developed system of employee involvement in management’s decision making, not only via 
works councils but also via employees’ representatives in company boards. Based on the 
participation of employees’ representatives, Germany has succeeded to manage the crisis 
without significant loss of jobs and without serious conflicts between the two sides of 
industry. In full agreement of both sides short-time work schemes were introduced to 
prevent lay offs, to mention only the most important instrument. At least partially the gain of 
free time was used for further training of the employees. Thereby, the companies after the 
crisis can count on their skilled workforce. Unilateral decision making by management never 
would have succeeded in introducing quietly and without conflict such mechanisms which 

                                         
1539 Biasi 2014 IJCLLI 461. 
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after all for the employees meant a reduction in income (in spite of State subsidies). The joint 
crisis management has helped to rebuild trust and confidence in management which was 
seriously endangered by the crisis.1540 

 

Elsewhere, the role of participation in Germany in the context of the present crisis has 

been explained as follows: 

 

GERMANY IS THE WORLD’S SECOND BIGGEST EXPORTER OF GOODS.1541 One of the few 
products made in Germany that has not been exported successfully is the German system of 
codetermination at company level (Unternehmensmitbestimmung), with representatives of 
employees sitting on company supervisory boards. In contrast to employee representation via 
works councils at establishment level (betriebliche Mitbestimmung), which is found in many 
European countries in various forms and which has also played a role as a template in the 
formulation of EU legislation on worker involvement, Germany has not been able to convince 
its neighbors or the EU to adopt its system of (quasi) parity board-level representation 
(although this parity reflects the desire of German employers not to seek harmonization to a 
high level) … 

Despite the German system’s lack of attractiveness to other countries, codetermination at 
company level has held up moderately well inside Germany…1542 

 

The purposes of this chapter are to compare the systems of supervisory (management) 

and social co-determination in Germany and the EU, with specific reference to one-tier and 

two-tier board structures; as well as to examine how Member States of the Union are 

affected by rules pertaining to corporate law and labour law, with specific reference to the 

various directives that are in place, as well as collective bargaining and industrial action. 

 

7.2 Comparative company law perspectives 

7.2.1 Board structures: unitary and two-tier boards 

 
Generally, there are two types of board structure: a unitary-system (one-tier board 

structure) and a two-tier system (dual board structure). The unitary board structure is 
                                         
1540 Weiss “Re-inventing Labour Law” 51. 
1541 Capital letters in original text. 
1542 Addison and Schnabel 2011 Industrial Relations 354-355. 
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used in South Africa, Canada, Australia, New Zealand, USA and the UK; the two-tier 

system is used in European states, such as Germany, the Netherlands, Austria, Denmark, 

Sweden and Finland.1543 Nowadays, it is difficult to draw an exact distinction between the 

unitary and two-tiered board structures1544 as many developed countries have moved away 

from the “traditional unitary board” structure in large public corporations to one that has 

some of the characteristics of the “traditional two-tier” board structure.1545  

 

The traditional unitary board structure consists of a board of directors and managing 

directors: the board of directors oversees and guides the managing directors who are 

responsible for the day-to-day affairs of the company. In a traditional unitary board 

structure the board of directors’ and managers’ functions overlap, resulting in the 

chairperson of the board being a manager and thus supervising himself.1546  

 

In South Africa the unitary board structure is followed but the board of directors consists 

not only of executive directors but also non-executive directors.1547 The board of directors 

oversees and monitors the managers who are responsible for conducting the day-to-day 

business of the company. Section 66(2) of the Companies Act provides that the board of a 

company, in the case of a private company, or a personal liability company, must comprise 

of at least one director; or, in the case of a public company, or a non-profit company, must 

comprise at least three directors. This is in addition to the minimum number of directors 

that the company must have to satisfy any requirement, whether in terms of this Act or its 

Memorandum of Incorporation, to appoint an audit committee, or a social and ethics 

committee as contemplated in section 72(4) of the Companies Act. The board of directors 

should comprise a majority of non-executive directors, who should be independent.1548 

                                         
1543 See also Du Plessis et al German Corporate Governance 8; Jungmann 2006 ECFR 427. 
1544 See Du Plessis et al German Corporate Governance 8; Du Plessis, Hargovan and Bagaric al Principles 

83; Jungmann 2006 ECFR 427; Fauver and Fuerst JFE  675; Jackson 2005 Industrielle Beziehungen 4; 
Kirchner, Kremp and Magotsch Key Aspects of German Employment 306 and Molano-León 2011 
Vniversitas 567-575 for a detailed discussion on the one-tier and two-tier board structures.  

1545 See Du Plessis, Hargovan and Bagaric Principles 83 as well as Esser 2007 THRHR 415 in this regard. 
1546 Esser Recognition of Various Stakeholder Interests 240. 
1547 For a distinction between executive and non-executive directors see chapter 3 above. 
1548 Institute of directors King Report III discussed in chapter 3 above regarding non-executive directors. 
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Recently there have been several moves (on the international front) not only to have 

objective checks on management of the board but to bring greater independence to the 

board1549 by promoting a majority of non-executive independent directors onto the 

board.1550  

 

The traditional two-tier board structure can be found in many developed countries, 

typically in Germany.1551 A two-tier board system is best-suited to facilitate employee 

participation in decision-making: it helps to manage the information flow and improve 

board efficiency.1552 The supervisory board oversees the management board. Worker 

representatives are elected onto the supervisory board. The management board is 

responsible for the day-to-day management of the company. The differences between 

unitary and two-tier boards in different jurisdictions can be summarised as follows: 

 

In general, Anglo-Saxon countries such as the US, the UK and Canada have adopted variants 
of the one-tier board model. In this model, executive directors and non-executive directors 
operate together in one organizational layer (the so-called one-tier board). Some one-tier 
boards are dominated by a majority of executive directors while others are composed of a 
majority of non-executive directors. In addition, one-tier boards can have a board leadership 
structure that separates the CEO and chair positions of the board. One-tier boards can also 
operate with a board leadership structure that combines the roles of the CEO and the 
chairman. This is called CEO-duality. One-tier boards also often make use of board 
committees like audit, remuneration and nomination committees. Continental European 
countries such as Germany, Finland and the Netherlands have adopted variants of the two-
tier board model. In this model, an additional organizational layer has been designed to 
separate the executive function of the board from its monitoring function. The supervisory 
board (the upper layer) is entirely composed of non-executive supervisory directors who may 
represent labor, the government and/or institutional investors. The management board (the 
lower layer) is usually composed of executive managing directors. It is generally not accepted 
by corporation laws that corporate statutes foresee in the possibility that directors combine 
the CEO and chairman roles in two-tier boards. Because the CEO has no seat in the 
supervisory board, its board leadership structure is formally independent from the executive 
function of the board. This is particularly the case in two-tier boards in the Netherlands and 

                                         
1549 See Du Plessis, Hargovan and Bagaric Principles 85. 
1550 See Du Plessis, Hargovan and Bagaric Principles 85. 
1551 Du Plessis 1996 TSAR 21; Du Plessis 2003 Deak L Rev 381; Esser 2007 THRHR 415; Mintz 2006 

Corporate Ownership & Control 33. 
1552 Mintz 2006 Corporate Ownership & Control 33. 
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Germany. In variants of the two-tier board model in these countries, executive managing 
directors are not entitled to have a position in the supervisory board of the corporation.1553 

 
In a unitary board structure the two main organs of governance are the general meeting, 

which is a meeting of the shareholders, and the board of directors which is the managing 

body. The board of directors in a unitary board structure acts as the agent of the company 

and performs certain acts of management. The board of directors consists of executive 

(who are engaged in the daily management of the company) and non-executive directors 

(who fulfil a supervisory role within the board of directors of the company).1554 The 

directors are appointed and removed by the general meeting. The board of directors acts 

internally with the general meeting as organs of the company and externally as agents of 

the company with third parties.1555  

 

In a two-tier board structure, on the other hand, the management board conducts the 

day-to-day affairs of the company, whereas the supervisory board is responsible for 

overseeing the activities of the management board.1556 The management board is 

responsible for daily management; the separate supervisory board is responsible for 

monitoring and advising of the management board as well as the appointment and 

removal of management board members.1557 According to Du Plessis et al the supervisory 

board, metaphorically speaking, “serves as a ‘sparring partner’ of the management board, 

as it is – besides its advisory function – supposed to act as a counterbalance”.1558 The 

German management board and the German supervisory boards will be are dealt with in 

detail in par 7.2.2 below. 

 

                                         
1553 Maassen An International Comparison of Corporate Governance Models 15. See also Sadowski, Junkes 

and Lindenthalt 2000 Comp Lab L & Pol'y J 33-66 for a discussion on the two board structures. 
1554 See Du Plessis, Hargovan and Bagaric Principles 83-86 and 109-110. 
1555 Delport 1995 De Jure 414; Esser 2007 THRHR 415. 
1556 See Du Plessis, Hargovan and Bagaric Principles 85; Esser 2007 THRHR 415-416; Bezemer et al 2014 

Corporate Governance 15-31. 
1557 See Du Plessis et al German Corporate Governance 9; Kirchner, Kremp and Magotsch Key Aspects of 

German Employment 306; Weiss and Schmidt Labour Law and Industrial Relations 248-249. 
1558 See Du Plessis et al German Corporate Governance 9. 
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Both board systems have inherent strengths and weaknesses. These strengths and 

weakness can be summarised as follows:  

 
 … While the one-tier system allows a flexible division of scopes of duties within the board 
and helps to put in place a common responsibility of executive and non-executive directors, 
the neutrality of supervisors can be questioned since the monitoring, appointment and 
removal processes have overtones of some kind of self-control and dubious self-organisation. 
Thus, it can be asked if the representation of shareholders’ interests is really guaranteed. But 
the joint responsibility of executive and non-executive directors ensures that the necessary 
information will be available to all members of the one-tier board, and this is seen as another 
advantage. In contrast to that, a high degree of neutrality and a clear division of the 
respective duties of the two organs can be ascribed to the two-tier board system, which is 
based on the idea of a separate management board and a supervisory board. But the two-
tier system might suffer from rigidity and a rather remote form [of] control. In addition to 
that, the supervisory board is also often dependent on the management board, especially as 
far as acquiring relevant and updated information is concerned. Nevertheless, the kind of 
information typically provided by the management board to the supervisory board is also 
present in the one-tier system since there is a natural tendency to build an inner and outer 
circle of board members, in which the outer circle members are rather passive. These outer 
circle members have to face the same problems concerning their supervisory mandate as 
supervisory board members in a two-tier board system.1559 

 
Although these are the opposite ends of possible corporate structures, hybrid forms, like 

the Societas Europaea (SE), also exist, which empower the shareholders’ meeting to opt 

for a one-tier or two-tier system.1560 This hybrid form will be addressed in 7.2.4 below. 

  

7.2.2 The two-tier board structure in Germany 

7.2.2.1 General 

 

German business or enterprise law1561 has a distinct feature: a particular relationship and 

synthesis exists between corporations law and labour law.1562 The double board system in 

                                         
1559 See Du Plessis et al German Corporate Governance 9-10. 
1560 See Du Plessis et al German Corporate Governance 10. 
1561 German business or enterprise law employs a unique system of classifying enterprises in that it makes 

provision for the sole proprietor, partnerships (unlimited “offene Handelsgesellschaft” or limited 
“Kommanditgesellschaft”) and companies or corporations (Du Plessis et al German Corporate 
Governance 4). 

1562 See Du Plessis et al German Corporate Governance 1. 
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Germany is applicable to all public corporations and limited partnerships with shares, as 

well as to registered co-operatives and private companies.1563 The latter two kinds of 

undertakings must have more than 2000 employees. The double board system becomes 

compulsory when these requirements are met. The German mandatory two-tier board 

system, however, is not without criticism: it has been said to be inferior to the British one-

tier board system with executive and non-executive directors in a single board.1564 The 

two-tier system has not been abolished under the new German Corporate Governance 

Code adopted in February 2002 (as amended in 2014).1565 The impact of this code will be 

discussed in 7.2.2.4 below. 

 

Two of the most fundamental and distinctive aspects of German law relating to public 

corporations (Aktienrecht) can be identified: the German two-tier board system and the 

German system of supervisory co-determination (Mitbestimmung).1566 With regard to 

companies or corporations, the Aktiengesellschaft (AG)1567 is the most important type of 

company or corporation from a corporate governance point of viewand also the focus of 

                                         
1563 The German Commercial Code of 1861 (Allgemeines Deutschen Handelsgesetzbuch) introduced the 

double board function of the management and supervisory board. See also Wooldridge 2012 The 
Company Lawyer 152 in this regard. 

1564 Jungmann 2006 ECFR 433. 
1565 Du Plessis, Hargovan and Bagaric Principles 342 points out that the German two-tier system has been 

criticised for: “the ineffectiveness of supervisory boards generally; the practical difficulty in 
distinguishing between management; and supervisory functions of the management board and 
supervisory bard respectively; the practical difficulties associated with the relationship between the 
supervisory and management boards; the defects in the composition of supervisory boards; and in 
particular, employee participation at supervisory board level.” They add that many of these original 
criticisms have been addressed pertinently since the mid 1990s.  

1566 Mitbestimmung used in context of this thesis refers to codetermination of employees. See also Fauver 
and Fuerst 2006 JFE 675; Weiss “Germany” 114; Du Plessis 2003 Deak L Rev 381. See also Wooldridge 
2005 Amicus Curiae 17 in this regard. 

1567 Du Plessis et al explain the context of the use of Aktiengesellschaft (AG) as follows: “As far as English 
terminology is concerned, the word Aktiengesellschaft (AG) is often translated as ‘joint stock 
corporation’. The use of the term ‘joint stock company/corporation’ or ‘joint-stock company/corporation’ 
was common when the various Joint Stock Companies Acts were passed in the 1800s in England, but 
the term was used long before that. This is also reflected in the titles of some of the leading textbooks 
of the 1800s. However, nowadays in the US, the UK and other Anglo-American jurisdictions, the trend 
is to refer to companies or corporations comparable to the Aktiengesellschaft (AG) simply as ‘public 
companies or corporations’; ‘publicly-traded companies or corporations’; ‘public companies or 
corporations limited by shares’; or ‘public limited companies or corporations’. The identifiable 
abbreviations for these companies or corporations are ‘Ltd’ (Limited) or ‘plc’ (public limited company)” 
(Du Plessis et al German Corporate Governance 5). See also Du Plessis 2003 Deak L Rev 381. 



 

 295 

this section. The public corporation1568 (Aktiengesellschaft (AG))1569 in Germany has three 

organs, namely, a supervisory board1570 (der Aufsichtsrat), a managing board (der 

Vorstand) and the general meeting (die Hauptversammlung).1571 A unique interrelationship 

exists between the general meeting, the supervisory board and the management board.1572 

                                         
1568 Public companies or corporations are distinguished from so-called private or proprietary companies. In 

Germany it is the Gesellschaft mit beschränkter Haftung  (GmbH) that is comparable to the private or 
proprietary company which is identifiable with companies in the UK and several other Anglo-American 
jurisdictions (including South Africa) where the abbreviation is ‘(Pty) Ltd’ ((Proprietary) Limited. Some 
similarities also exist between the GmbH and the “close corporations” that are found in South Africa 
(Du Plessis et al German Corporate Governance 4). A GmbH in Germany has two organs, namely, a 
management organ (comparable to the management board in the AG) and the organ of the corporators 
(comparable to the general meeting in the AG). The management organ is similar to the public 
corporation’s managing board and the organ for the corporators is similar to the general meeting of the 
public corporation (Du Plessis 1996 TSAR 21; Du Plessis et al German Corporate Governance 55).  

1569 The basic act regulating public companies in Germany is the German Act on Public Limited Companies 
of 1965 (Aktiengesetz, 1965 (AktG)) whereas, for limited liability companies, it is the German Act 
regarding Companies with Limited Liability of 1892 (Gesetz betreffend die Gesellschaften mit 
beschränkter Haftung (GmbHG (1892)). 

1570 In the case of the GmbH the supervisory board is required in only two instances: (i) where a company 
has more than 500 employees or (ii) where the company is involved in the metal, steel or coal 
industries (Du Plessis 1981 THRHR 388). 

1571 Du Plessis 1981 THRHR 387; Du Plessis 1996 TSAR 21; Fauver and Fuerst 2006 JFE 675; Esser 2007 
THRHR 415-416; Kirchner, Kremp and Magotsch Key Aspects of German Employment 306. 

1572 The general meeting is the organ where members or shareholders can enforce their rights (in so far as 
the AktG does not provide otherwise) (see s 118(1) AktG). One of the responsibilities of the general 
meeting is the appointment of members of the supervisory board in so far as other statutory provisions 
under codetermination legislation do not prescribe the appointment of these members by the 
employees (see s 101(1) AktG in this regard). S 101(2) AktG provides that the articles of incorporation 
(Satzung) can provide for special arrangements regarding the appointment of the members by the 
general meeting. These members of the supervisory board appointed by the general meeting are 
referred to as the so-called shareholder representatives or representatives of capital (see also Du 
Plessis et al German Corporate Governance 57-58 in this regard). S 100(4) AktG also makes provision 
for the articles of incorporation to prescribe specific requirements or qualifications for the members of 
the supervisory board appointed by the general meeting. Du Plessis et al German Corporate 
Governance 57 points out that “[t]he practical consequence of these provisions [in s 101(1) AktG] is 
that the number of members of the supervisory board to be appointed by the general meeting will vary 
according to the size of the corporation, according to the specific sphere of business the corporation is 
involved in, and also, to a certain extent, according to the provisions in the articles of incorporation 
(Satzung)”. In corporations where employee participation is not made compulsory, the general meeting 
may appoint all the members of the supervisory board. The management board may request the 
general meeting to decide on matters concerning management (s 76(1) and 121(2) AktG) or may refer 
specific matters to the general meeting (s 111(4) 3 and 119(2) AktG). The general meeting may thus 
play a meaningful role in these instances (Du Plessis et al German Corporate Governance 56). Du 
Plessis et al German Corporate Governance 57, however, points out, “[i]n spite of the general meeting’s 
pivotal role as one of the company’s organs, the number of shareholders attending general meetings 
has decreased steadily over the years and empirical research also indicated that over time the general 
meeting has lost its relevance. This is primarily due to the fact that corporations need to inform the 
markets on a continuing basis of significant business developments. Furthermore, the general meeting 
is primarily a forum where large shareholders and interest groups protect their own interests”. 
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Attention, primarily, will be on AGs, since the interrelationship between the various organs 

can best be illustrated in these corporations through the extensive statutory provisions 

contained in the German Act on Public Limited Companies of 1965 (Aktiengesetz, 1965 

(AktG)).1573 The supervisory board and the management board are the most important 

company organs from an employee participation perspective: the discussion below will 

focus on these two organs.1574  

 

7.2.2.2 The management board 

 

Every public company in Germany must have a management board1575 that is responsible 

for management1576 and the representation of the company.1577 This requirement 

underwrites the principle that the management board and supervisory board must be 

separated. Section 76(2) AktG provides that the management board may consist of one or 

more persons. If a company has a share capital of more than three million euros the 

management board must consist of at least two persons, unless the articles of 

incorporation provide differently, then it shall comprise a single person.1578 Section 

76(2)(3) AktG further provides that the appointment of the “Arbeitsdirektor” (the 

“personnel director”, who represents employees) cannot be prevented by the corporation. 

                                         
1573 See Du Plessis et al German Corporate Governance 55-56. 
1574 Co-determination legislation also makes a supervisory board compulsory for some larger GmbHs (see 

discussion in 7.2.2.3 below). 
1575 S 33, 36(1) and 37(4) AktG. 
1576 According to s 76(1) AktG The management board is responsible for the management (Leitung) of the 

company. S 111(4) AktG stipulate that managerial responsibilities may not be conferred on the 
supervisory board, however, the supervisory board may provide for some types of contracts to be 
entered into only with the consent of the supervisory board. If the supervisory board, in the latter 
instance, refuses its consent, the general meeting may override its decision. Managerial responsibilities 
(Massnahmen der Geschäftsführung) may in principle not be conferred upon the supervisory board. 
The word Leitung is used by s 76(1) AktG but not defined and appears to be narrower than that of 
conduct of affairs (Geschäftsführung) used in s 77 (and elsewhere) in the AktG (see in this regard 
Wooldridge 2005 Amicus Curiae 18). 

1577 S 76(1) and 78(1) AktG. See also Du Plessis et al German Corporate Governance 60 and Wooldridge 
2012 The Company Lawyer 152 in this regard. 

1578 S 76(2)(2) AktG. See also Du Plessis et al German Corporate Governance 55; Kirchner, Kremp and 
Magotsch Key Aspects of German Employment 306 and Wooldridge 2012 The Company Lawyer 152 in 
this regard. 
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The “personnel director” is responsible for matters relating to labour relations if so required 

by co-determination legislation.1579 It implies that there will, at least, be two members of 

the management board in instances where the corporation is compelled to appoint a 

personnel director.  

 

The appointment of the personnel director may take place in accordance with the Co-

determination Act 1976 (Mitbestimmungsgesetz) which applies to public and private 

companies, limited partnerships with shares, and registered co-operatives having more 

than 2000 employees, or in accordance with section 12 of Montan-Mitbestimmungsgesetz 

which governs employee participation in the coal, iron or steel industries.1580 The personnel 

director cannot be appointed or removed if the majority of the persons appointed to the 

supervisory board in accordance with section 6 or 12 of Montan-Mitbestimmungsgesetz 

oppose such an appointment or removal. At least two employees must work in a branch of 

such an undertaking.  

 

Two conditions apply to the appointment of members of the management board: (i) they 

must be natural persons with full legal capacity and (ii) no person can be a member of the 

management board and the supervisory board simultaneously.1581  

 

7.2.2.3 Supervisory co-determination  

7.2.2.3.1 General 

 

Co-determination by employees at supervisory board level1582 has a long history in 

Germany. Before commencing a survey of the intricacies of the German system of co-

                                         
1579 See in this regard also Du Plessis et al German Corporate Governance 55; Kirchner, Kremp and 

Magotsch Key Aspects of German Employment 308 and Wooldridge 2012 The Company Lawyer 152. 
1580 See in this regard also Wooldridge 2012 The Company Lawyer 152. 
1581 S 76(3) and 105(1) AktG. 
1582 Board-level representation of employees “may be defined in terms of rights to attend and participate in 

boardroom decisions as full or consultative members” and can be considered “an institutionalized 
‘national’ characteristic to the extent that such rights are guaranteed by law or through tri-partite and 
other collective agreements” (Jackson 2005 Industrielle Beziehungen 3). 
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determination at supervisory board level, the historical development of employee 

representation in Germany is succinctly summed up by Weiss and Schmidt as follows:1583 

 

 … participation and democratization of all areas of society became the key words of the 
labour movement around the turn of the 19th to the 20th century. Workers’ representation by 
works councils was only considered as a first step towards this goal. Democratization of the 
economy as a whole was the model developed by the labour movement in the Weimar era. 
According to this model, employee participation at all levels of decision making (enterprise, 
region and state) would have to be established. This model, however, remained a 
programme during the Weimar era.1584 

… Employee representation on the supervisory board is understood to be one further step 
towards this goal to change the power structure in the economic field. The first successes in 
realizing this programme were reached in the mining and the iron and steel industries. After 
the Second World War the enterprises in these areas of industry faced the danger of being 
totally dismembered by the Allied Forces. In order to fight this danger these industries sought 
the support of the unions. Since the unions had not been affiliated to the Nazi regime, they 
had an important voice in this context. In order to obtain the support of trade unions the 
responsible persons of these industries offered equal representation of employees on the 
supervisory boards of the respective companies in exchange. Thus, a model was established 
which, after heated controversy, was confirmed by the legislator in 1951 when the Act on Co-
determination by Employees on the Supervisory Boards and Management Boards of 
Undertakings of the Mining and the Iron and Steel Manufacturing Industries (Montan-
Mitbestimmungsgesetz – Montan-MitbestG) was passed. This historical development explains 
why, until toady, the situation in the mining and iron and steel industries differs from that in 
all other German industries. 

… In 1952 the political circumstances had already changed: the danger of dismemberment 
had been banned. This is why the 1952 BetrVG, which has been replaced by the Act on One-
Third Participation (Drittelbeteiligungsgesetz - DrittelbG) in 2004, introduced a model of 
employee representation on the supervisory board which remained far below the level of 

                                         
1583 Weiss and Schmidt Labour Law and Industrial Relations 248. 
1584 On February 15, 1922, worker representatives were granted access to the works councils of German 

public companies. Co-determination at supervisory level was introduced. The system of works councils 
and employee representation in the supervisory boards of German public companies, however, was 
abolished by National Socialist regime in 1934 (Wooldridge 2011 Amicus Curiae 31). The statutory 
history of supervisory co-determination by employees dates back to 1922 when the amendment to the 
Betriebsrätegesetz 1920 was made. This system, as indicated earlier, was only in place from 1922 to 
1934 (See Du Plessis et al German Corporate Governance 154). The 1922-Amendment Act of the 
Works Councils Act of 1920 (see discussion above) applied to public limited companies 
(Aktiengesellschaften: AGs), companies with one or more general partners but limited by shares 
(Kommanditgesellschaften auf Aktien: KGaAs), private companies (Gesellschaqften mit beschränkter 
Haftung: GmbHs), registered cooperatives (eingetragene Genossenschaften), mutual insurance 
companies (Versicherungsvereine auf Gegenseitigkeit), and special mining companies 
(Berggesellschaften). Du Plessis et al German Corporate Governance 154 points out that all important 
German companies were forced to adopt this form of supervisory codetermination by employees 
between 1922 and 1934.  
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representation reached in the mining and the iron and steel industries. In the following years 
the unions made great efforts to extend the 1951 model in the mining and the iron and steel 
industries to all areas of industry. Finally, in 1976 a compromise was reached. The Act on Co-
Determination by Employees (Mitbestimmungsgesetz - MitbestG) introduced a third model 
which has to be understood as an attempt to close the gap between the two previous 
models. This explains why there are still three different models today. 

 

Du Plessis et al acknowledge that different forms of co-determination in Germany are 

distinguished by employing terms like “management co-determination”1585 or “social co-

determination”. This is explained as follows: 

 

Employee participation at supervisory board level is then equated with ‘management 
codetermination’, whilst employee participation at shop-floor level, through works councils, 
safety committees, productivity committees, job classification committees and so on are 
classified as forms of ‘social codetermination’.1586 

 
The system of electing employee representatives is complicated: the number of employees 

appointed to the supervisory board not only varies from industry to industry but also 

depends on the size of the corporation. Although this is the case, basically there are two 

systems: on certain supervisory boards one-third of the board is made up of employees, 

on other supervisory boards half of the membership consists of employees.1587 The latter 

system is sometimes called “parity co-determination” by employees, in that “shareholders 

and employees can appoint an equal number of representatives to the supervisory 

board”.1588 The second system is so-called “quasi-parity co-determination”, which can be 

found in certain industries and refers to the arrangement whereby “shareholders and 

employees can appoint an equal number of representatives on the supervisory board, but 

the right to appoint the chair belongs to the shareholders – thus tilting the power balance 

                                         
1585 The term “supervisory co-determination” rather than “management co-determination” is preferred to 

denote employee participation at supervisory board level in the typical German two-tier board system 
(Du Plessis et al German Corporate Governance 151). 

1586 Du Plessis et al German Corporate Governance 151. 
1587 Du Plessis, Hargovan and Bagaric Principles 349. 
1588 Du Plessis, Hargovan and Bagaric Principles 349; Addison and Schnabel 2011 Industrial Relations 356-

357. 
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slightly in favour of shareholder representatives”.1589 

 

The following sections address the role of the supervisory board, as well as three models 

of “supervisory co-determination” that can be found in Germany (the model of the Mining, 

Iron and Steel Industry, the model of the One-Third Participation Act and the model of the 

1976 Co-Determination Act).1590 “Social co-determination” will be discussed in 7.3.2 below. 

 

7.2.2.3.2 The Role of the Supervisory Board 

 

As indicated earlier the supervisory board is one of the company organs found in German 

corporate law. A supervisory board is required in the case of registered cooperative 

societies (eingetragene Genossenschaften) and public companies 

(Aktiengesellschaften).1591 In the case of private limited companies (Gesellschaften mit 

beschränkter Haftung) it is compulsory only if certain pre-conditions apply, in all other 

cases it is optional.1592 The two main functions/tasks of the supervisory board are to elect 

or appoint members to the management board and supervise or monitor the activities of 

the management board.1593 The supervisory board also represents the corporation in all 

affairs concerning the management board. This will be the case if court action is initiated 

against the board members. The supervisory board also must approve the annual accounts 

                                         
1589 Du Plessis, Hargovan and Bagaric Principles 349-350. See also Wooldridge 2005 Amicus Curiae 21 and 

Addison and Schnabel 2011 Industrial Relations 356-357 regarding parity and quasi-parity.  
1590 See also Weiss “Germany” 107; Balsmeier, Bermig and Dilger 2013 Journal of Economic Behavior & 

Organization 54; Addison and Schnabel 2011 Industrial Relations 356-361; Goergen, Manjon and 
Renneboog 2008 Int Rev Law and Econ 184 for a discussion of these models. 

1591 See 7.2.2.1 above for a discussion on the different enterprise forms in Germany. See also Weiss and 
Schmidt Labour Law and Industrial Relations 249 in this regard. See also Du Plessis et al German 
Corporate Governance 93-96 for detailed discussion on appointment requirements of the supervisory 
board. 

1592 See 7.2.2.1 above for a discussion on the different enterprise forms in Germany. See also Weiss and 
Schmidt Labour Law and Industrial Relations 249 in this regard. See also Du Plessis et al German 
Corporate Governance 93-96 for detailed discussion on appointment requirements of the supervisory 
board. 

1593 See Weiss and Schmidt Labour Law and Industrial Relations 249 as well as Jungmann 2006 ECFR 432 
in this regard. 
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and can intervene in cases where the company's interests are seriously affected, as well as 

fulfil some "soft functions", like networking with stakeholders.1594  

 

As mentioned earlier, the supervisory board can appoint and remove members of the 

management board, thus supervision remains the core function of the supervisory 

board.1595 The primary responsibilities of the supervisory board1596 should be to appoint 

and dismiss members of the management board, determine management remuneration, 

review and approve the compliance report, review and approve accounting principles and 

financial statements, work with the external auditors on matters relating to the financial 

reports and establish committees as needed to carry out these and other responsibilities 

including the remuneration committee, audit committee, nominating committee and 

employee development and retirement committee.1597  

 

According to Weiss and Schmidt,1598 the supervisory board system of employee 

representation however does not mean participation in management: the responsibility of 

the business management of the company still lies solely with the management board. 

Employees are usually inactive on supervisory boards and therefore have limited impact on 

decisions reached by the board.1599 Weiss and Schmidt stress that the practical importance 

of employee representation on the supervisory board can be understood only when due 

cognisance is taken of the representation of employee interests on works councils:1600 in 

almost all cases, members of the works councils are also employee representatives on the 

supervisory board.1601  

 

                                         
1594 See Jungmann 2006 ECFR 432 in this regard. 
1595 See Jungmann 2006 ECFR 432 in this regard. 
1596 Laagland and Zaal “Employee Board-level Representation” 286. See also Eulerich and Stiglbauer 

“Supervisory Boards” 1. 
1597 Mintz 2006 Corporate Ownership & Control 33-34. 
1598 Weiss and Schmidt Labour Law and Industrial Relations 249-252. 
1599 Esser 2007 THRHR 418 where she refers to Thomas 1996 Thulane LR 1827 who refers to an article by 

Hansamann. 
1600 See discussion under 7.3.2 below. 
1601 Weiss and Schmidt Labour Law and Industrial Relations 249-252. 
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It appears (at least in principle) that “there is a clear separation between the tasks and 

responsibilities of the two boards”, however, case law in the last few years has shown that 

“the monitoring task of the supervisory board has become more and more permanent and 

future-oriented, as the intended business policy has also to be controlled by the 

supervisory board”. 1602 Weiss and Schmidt1603 add that only in the case of the iron and 

steel industry does employee representation extend to the management board because the 

members of the management board, in this context, are responsible for personnel and 

social matters. The so-called “employee director” (“personnel director”) cannot be 

appointed if a majority decision on the supervisory board cannot be obtained.1604 The legal 

and functional powers of the supervisory board differ depending on whether it is a public 

limited company or whether it is a private limited company.1605 The supervisory board of a 

public limited company is stronger, compared to that of a private company.1606 

 

7.2.2.3.3 The Model of the Mining, Iron and Steel Industry 

 

The model in the mining, iron and steel industry is based on equal representation by 

shareholders and employees,1607 or “parity employee representation”, or “parity co-

determination” at supervisory level.1608 The position of chairperson of the supervisory 

board is reserved for the so-called “neutral person”,1609 who is elected by majority vote of 

both the employee representatives and shareholder representatives.1610  

 

The Mining, Iron and Steel Industry Codetermination Act of 1951 (Montan-

                                         
1602 See Jungmann 2006 ECFR 433 in this regard. 
1603 Weiss and Schmidt Labour Law and Industrial Relations 249-252. 
1604 Weiss and Schmidt Labour Law and Industrial Relations 251. 
1605 Weiss and Schmidt Labour Law and Industrial Relations 249. 
1606 Weiss and Schmidt Labour Law and Industrial Relations 249. 
1607 Weiss “Germany” 114; Weiss and Schmidt Labour Law and Industrial Relations 250. 
1608 Du Plessis et al German Corporate Governance 155; Wooldridge 2005 Amicus Curiae 21. Kirchner, 

Kremp and Magotsch Key Aspects of German Employment 307 refers to this model as “almost parity”. 
1609 See s 8 Montan-MitbestG that provides that that a “neutral person” is appointed by the shareholders 

meeting upon the recommendation of the supervisory board. The Montan-MitbestG ensures (by way of 
complicates provisions) that such a “neutral person” also enjoys the confidence of the representatives 
of the employees (see also Du Plessis et al German Corporate Governance 156). 

1610 Weiss and Schmidt Labour Law and Industrial Relations 250; Waas “Employee Representation” 86. 
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Mitbestimmungsgesetz - Montan-MitbestG (1951)) system of parity employee 

representation, or parity codetermination, at supervisory board level (as indicated earlier) 

was made compulsory for all industries involved in the mining, iron, coal and steel industry 

and it affects undertakings whose principal objects are the provision of coal and iron ore, 

the preparation, carbonisation, compression and alteration of such products, or the 

production of iron and steel.1611 The Montan-Mitbestimmungsgesetz distinguishes between 

three categories of companies:  

(i) companies with a stated share capital up to 10 million Euros;1612 

(ii) companies with a stated share capital between 10 and 25 million Euros;1613 and 

(iii) companies with a stated share capital of more than 25 million Euros.1614 

 

  

                                         
1611 See Laagland and Zaal “Employee Board-level Representation”286; Waas “Employee Representation” 

85; Wooldridge 2011 Amicus Curiae 31 Weiss and Schmidt Labour Law and Industrial Relations 249; Du 
Plessis et al German Corporate Governance 155; Wooldridge 2005 Amicus Curiae 17; Kirchner, Kremp 
and Magotsch Key Aspects of German Employment 308 as well as Du Plessis 1981 THRHR 389 in this 
regard. 

1612 Their supervisory boards, as a rule, must consist of 11 members. Five are representatives of the 
shareholders, to be elected in shareholder meetings and five are representatives of the employees, 
elected by the employees. The final member has to be a “neutral person”, who serves as the 
chairperson of the board (s 4 Montan-MitbestG). See also Weiss and Schmidt Labour Law and Industrial 
Relations 250; Du Plessis et al German Corporate Governance 156; Wooldridge 2005 Amicus Curiae 21; 
Kirchner, Kremp and Magotsch Key Aspects of German Employment 308 as well as Du Plessis 1981 
THRHR 389 in this regard. 

1613 Their supervisory board may be composed of 11 members in the same way described above with 
regards to companies with a share capital of up to 10 million Euros. These companies, however, may 
determine in their articles of incorporation (Satzung) that their supervisory boards shall have 15 
members of which seven are representatives of the shareholders to be elected in shareholder meetings 
and seven are representatives of the employees, elected by the employees. The final member has to be 
a “neutral person”, who serves as the chairperson of the board (s 9(1) Montan-MitbestG). See also 
Weiss and Schmidt Labour Law and Industrial Relations 250; Du Plessis et al German Corporate 
Governance 156 as well as Wooldridge 2005 Amicus Curiae 21; Kirchner, Kremp and Magotsch Key 
Aspects of German Employment 308 in this regard. 

1614 Their supervisory boards may also be composed of 11 members as mentioned above with regards to 
companies with a share capital of up to 10 million Euros. Their articles of incorporation may also 
provide that their supervisory boards shall have 21 members. Ten of these members are 
representatives of the shareholders to be elected in shareholder meetings and ten are representatives 
of the employees, elected by the employees. The final member must be a “neutral person” who serves 
as the chairperson of the board (s 9(1) Montan-MitbestG). See also Weiss and Schmidt Labour Law and 
Industrial Relations 250; Du Plessis et al German Corporate Governance 156 as well as Wooldridge 
2005 Amicus Curiae 21 in this regard. 
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7.2.2.3.4 The Model of the One-Third Participation Act 

 

(a) The Works Council Constitution Act of 1952  

 

The Works Council Constitution Act of 1952 (Betriebsverfassungsgesetz (BetrVG 

(1952))1615 introduced (24 years before the MitbestG (1976)) another system of employee 

participation on the supervisory boards.1616 The BetrVG applied to AGs and GmbHs with 

more than 500 employees.1617 Employee representatives occupy one-third of the seats, 

and representatives of the shareholders elected at shareholder’ meetings fill the other two-

thirds.1618  

 

The MitbestG introduced quasi-parity codetermination for all companies with more than 

2,000 employees.1619 Between 1952 and 1976, the BetrVG  (1952) (which has been 

replaced by the Drittelbeteiligungsgesetz 2004, see section (b) below) applied to all 

companies.1620 The “purview of application” of the BetrVG was reduced with the entry into 

effect of the MitbestG in 1976: its provisions thereafter affected only companies with 

                                         
1615 Weiss “Germany” 107. Du Plessis et al German Corporate Governance 159 points out that before the 

BetrVG, that it was mandatory only for public limited companies (Aktiengesellschaften (AGs)) to have 
supervisory boards. This was in accordance with the German Act on Public Limited Companies of 1965 
(Aktiengesetz, 1965 (AktG)). This requirement, however, did not apply with regard to Companies with 
Limited Liability of 1892 (Gesetz betreffend die Gesellschaften mit beschränktter Haftung  (GmbHG 
(1892)). Since the introduction of the BetrVG GmbHs with more than 500 employees were compelled to 
have employee representatives on their supervisory boards. It thus became compulsory for these 
private companies to form such supervisory boards (Du Plessis et al German Corporate Governance 
159). 

1616 Du Plessis et al German Corporate Governance 159; Weiss and Schmidt Labour Law and Industrial 
Relations 252; Du Plessis 1981 THRHR 390. 

1617 Du Plessis et al German Corporate Governance 159; Weiss and Schmidt Labour Law and Industrial 
Relations 253; Du Plessis 1981 THRHR 390; Kirchner, Kremp and Magotsch Key Aspects of German 
Employment 310. 

1618 Du Plessis et al German Corporate Governance 159; Du Plessis 1981 THRHR 390; Kirchner, Kremp and 
Magotsch Key Aspects of German Employment 310. 

1619 Du Plessis et al German Corporate Governance 159; Du Plessis 1981 THRHR 390; Kirchner, Kremp and 
Magotsch Key Aspects of German Employment 310. 

1620 Du Plessis et al German Corporate Governance 159; Weiss and Schmidt Labour Law and Industrial 
Relations 253; Kirchner, Kremp and Magotsch Key Aspects of German Employment 310; Waas 
“Employee Representation” 86 as well as Laagland and Zaal  “Employee Board-level 
Representation”286 
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between 500 and 2,000 employees.1621 The Drittelbeteiligungsgesetz applies to companies 

with more than 500 employees, as well to both public limited and private companies with 

more than 2,000 employees.1622 

 

(b) The One-Third Participation Act of 2004  

 

In 2004, the One-Third Participation Act (Drittelbeteiligungsgesetz, (DrittelbG)) replaced 

BetrVG with similar, but simplified, rules.1623 This form of co-determination is the “least far-

reaching”.1624 The specific legal forms of the company are relevant: whether the company 

is structured as a public limited company, private limited company, incorporated as cost-

book companies under mining law, co-operatives or mutual insurance companies.1625 The 

legal and factual status (with the exception of public limited companies) decide whether or 

not these enterprises have established a supervisory board.1626 The DrittelbG provides that 

one-third of the supervisory board must be employee representatives.1627  

 

The rules of company law determine the size of the supervisory boards.1628 If the company 

bylaws do not make provision for a higher number of members of the supervisory board 

then the supervisory board consists of three members.1629 The condition is that the 

number of members must be divisible by three and the maximum number of supervisory 

                                         
1621 Du Plessis et al German Corporate Governance 159. 
1622 Du Plessis et al German Corporate Governance 159; Weiss and Schmidt Labour Law and Industrial 

Relations 253; Kirchner, Kremp and Magotsch Key Aspects of German Employment 310; Waas 
“Employee Representation” 86 as well as Laagland and Zaal “Employee Board-level Representation” 
286. 

1623 Du Plessis et al German Corporate Governance 160; Weiss and Schmidt Labour Law and Industrial 
Relations 252; Kirchner, Kremp and Magotsch Key Aspects of German Employment 310; Waas 
“Employee Representation” 85 as well as Laagland and Zaal “Employee Board-level Representation” 
286. 

1624 Waas “Employee Representation” 85. 
1625 Weiss and Schmidt Labour Law and Industrial Relations 253; Kirchner, Kremp and Magotsch Key 

Aspects of German Employment 310. 
1626 Weiss and Schmidt Labour Law and Industrial Relations 253; Kirchner, Kremp and Magotsch Key 

Aspects of German Employment 310. 
1627 S 4 DrittelbG. 
1628 Weiss and Schmidt Labour Law and Industrial Relations 253; Kirchner, Kremp and Magotsch Key 

Aspects of German Employment 310. 
1629 Kirchner, Kremp and Magotsch Key Aspects of German Employment 310. 
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board members depends on the company capital.1630 Du Plessis et al point out, due to the 

fact that the majority of the seats on the supervisory boards of these corporations are held 

by the representatives of the shareholders, that “there is clearly no parity-codetermination 

in these corporations”.1631 Du Plessis et al add that because the number of seats on the 

supervisory boards of these companies (with between 500 and 2,000 employees) vary 

considerably, the actual number of seats held by employee representatives on the 

supervisory boards of these companies is difficult to calculate.1632 
 

 

7.2.2.3.5 The Model of the 1976 Co-Determination Act 

 

The Codetermination Act of 1976 (Mitbestimmungsgesetz, 1976 (MitbestG (1976)) covers 

co-determination on supervisory boards outside the mining, coal, iron and steel 

industries.1633 The MitbestG is applicable to enterprises of a specific size and constituted as 

specific type of legal persons.1634 The MitbestG is applicable to all public limited companies 

(Aktiengesellschaften: AGs), private companies (Gesellschaften mit beschränkter Haftung  

(GmbHs)), companies with one or more general partners but limited by shares 

(Kommanditgesellschaften auf Aktien: KGaAs), and cooperatives (Genossenschaften) 

provided that they have more than 2,000 employees.1635 

 

                                         
1630 Kirchner, Kremp and Magotsch Key Aspects of German Employment 310. If the company capital is ≤ 

1.5 million Euros then the maximum supervisory board members is nine; if the company capital is > 1.5 
million Euros then the maximum supervisory board members is 15 and if the company capital is > 10 
million Euros then the maximum supervisory board members is 21 (Kirchner, Kremp and Magotsch Key 
Aspects of German Employment 310). 

1631 Du Plessis et al German Corporate Governance 160. 
1632 Du Plessis et al German Corporate Governance 160.  
1633 See Laagland and Zaal “Employee Board-level Representation” 286; Waas “Employee Representation” 

86; Wooldridge 2011 Amicus Curiae 31; Weiss and Schmidt Labour Law and Industrial Relations 253; 
Wooldridge 2005 Amicus Curiae 17 as well as Du Plessis 1981 THRHR 390-391 in this regard. 

1634 See Laagland and Zaal “Employee Board-level Representation”286; Waas “Employee Representation” 
86; Wooldridge 2011 Amicus Curiae 31 Weiss and Schmidt Labour Law and Industrial Relations 253; 
Wooldridge 2005 Amicus Curiae 17 as well as Du Plessis 1981 THRHR 390-391 in this regard. 

1635 Waas “Employee Representation” 86 as well as Laagland and Zaal “Employee Board-level 
Representation”286; Weiss and Schmidt Labour Law and Industrial Relations 253; Kirchner, Kremp and 
Magotsch Key Aspects of German Employment 308-309; Du Plessis et al German Corporate Governance 
157; Wooldridge 2011 Amicus Curiae 31; Du Plessis 1981 THRHR 390 in this regard. 
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The MitbestG (according to Du Plessis et al) therefore “has the widest general application 

across German industry and commerce”.1636 Half of the supervisory board consists of 

representatives of the shareholders and half of representatives of the employees.1637 

Section 27 MitbestG provides that the chairperson and vice-chairperson are appointed by a 

two-thirds majority vote of the supervisory board.1638 If a two-thirds majority is not 

attained, then the representatives of the shareholders elect the chairperson and the 

employee representatives have the right to appoint the vice-chairperson.1639 It is common 

for the chairperson to be a shareholder representative.1640 The chairperson of the 

supervisory board was given a casting vote in 1976, “after considerable political 

deliberation on the issue”, which has “tilted the power balance on the supervisory board 

slightly towards the shareholders, evoking considerable opposition both from the corporate 

side and from labour organisations”.1641  

 

Contrary to the model in the mining, iron and steel industries there is no neutral 

person.1642 Section 29(1) MitbestG provides that a majority of votes must be cast for 

resolutions of the supervisory board unless provided otherwise by the Act. In the case of a 

deadlock (a tie) a second ballot should take place. If the second ballot results in a tie, then 

                                         
1636 Du Plessis et al German Corporate Governance 160. 
1637 Waas “Employee Representation” 86 as well as Laagland and Zaal “Employee Board-level 

Representation” 286; Weiss and Schmidt Labour Law and Industrial Relations 254; Kirchner, Kremp and 
Magotsch Key Aspects of German Employment 309; Du Plessis et al German Corporate Governance 157 
in this regard. The size of the supervisory board is determined as follows: in enterprises with ≤10,000 
employees there must be 12 supervisory board members, in enterprises with >10,000 - 20,000 
employees there must be 16 members and in enterprises with >20,000 employees there must be 20 
members (see Weiss and Schmidt Labour Law and Industrial Relations 254; Kirchner, Kremp and 
Magotsch Key Aspects of German Employment 309 and Du Plessis 1981 THRHR 390). 

1638 Waas “Employee Representation” 86; Weiss and Schmidt Labour Law and Industrial Relations 255; 
Kirchner, Kremp and Magotsch Key Aspects of German Employment 309 and Wooldridge 2005 Amicus 
Curiae 21. 

1639 Waas “Employee Representation” 86; Weiss and Schmidt Labour Law and Industrial Relations 255; 
Kirchner, Kremp and Magotsch Key Aspects of German Employment 309; Du Plessis et al German 
Corporate Governance 157. 

1640 Waas “Employee Representation” 86; Weiss and Schmidt Labour Law and Industrial Relations 255 and 
Kirchner, Kremp and Magotsch Key Aspects of German Employment 309. 

1641 Du Plessis et al German Corporate Governance 158.  
1642 Weiss and Schmidt Labour Law and Industrial Relations 253. 
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the chairperson shall have two votes.1643 

 

Similar to the co-determination model of Montan-MitbestG the “employee director” is 

entrusted with personnel and the social affairs of the company.1644 Such an employee 

director must be appointed under section 33 MitbestG 1976, but, unlike the employee 

director under Montan-MitbestG, the employee representatives do not have a right of 

veto.1645 

 

7.2.2.4 The German Corporate Governance Code 

 

Earlier in the thesis1646 it was already pointed out that the phrase “corporate governance” 

has been defined in a number of ways,1647 and that no precise meaning can be attached to 

it. Wooldridge and Pannier point out that corporate governance “is perhaps best 

understood, in the words of the Cadbury Committee which reported on the Financial 

Aspects of Corporate Governance in 1992 as meaning ‘the system by which companies are 

directed and controlled’”.1648 They add, in addition “to the substantive legal rules governing 

such matters as board structure, directors’ powers and duties, the general meeting, 

minority rights, and employee participation (where applicable); new norms and practices 

                                         
1643 S 29(2) MitbestG. Waas “Employee Representation” 86; Weiss and Schmidt Labour Law and Industrial 

Relations 253; Kirchner, Kremp and Magotsch Key Aspects of German Employment 309. The Federal 
Constitutional Court (Bundesverfassungsgericht: BVerfG) was asked on the initiative and petition by 
some well-known German companies, to examine the constitutionality of MitbestG 1976 (Waas 
“Employee Representation” 86-87; Weiss and Schmidt Labour Law and Industrial Relations 255; Du 
Plessis et al German Corporate Governance 158). The Court held that the provisions of the MitbestG 
which was not unconstitutional and did not violate their constitutional guaranteed right of property in 
Article 14 of the Basic Law (Grundgesetz) (Waas “Employee Representation” 86-87; Weiss and Schmidt 
Labour Law and Industrial Relations 255; Du Plessis et al German Corporate Governance 158). Du 
Plessis et al et al German Corporate Governance 158 points out that as “it is clear that for these types 
of corporations the power balance is in favour of the shareholder representatives, commentators refer 
to this form of codetermination as ‘quasi-parity codetermination’ rather than ‘parity codetermination’.” 

1644 Weiss and Schmidt Labour Law and Industrial Relations 254; Kirchner, Kremp and Magotsch Key 
Aspects of German Employment 310. 

1645 Weiss and Schmidt Labour Law and Industrial Relations 254; Kirchner, Kremp and Magotsch Key 
Aspects of German Employment 311. 

1646 See chapters 2 and 3 above. 
1647 Wooldridge and Pannier 2005 EBLR 225. 
1648 Wooldridge and Pannier 2005 EBLR 225. 
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governing corporate governance came into being in many European jurisdictions as well as 

on international level”.1649  

 

The German Corporate Governance Code (as indicated above) was adopted in February 

2002.1650 The Code is amended on an annual basis, and was amended again in 2014. The 

current version of the Code is dated 24 June 2014. The introduction of a code of good 

corporate governance practices has been seen in Germany in the context of the broader 

definition of corporate governance and has been approached realistically: the stakeholder 

debate no longer could be ignored, as the view that corporate governance amounts to 

more than a mere creation of legal structures for decision-making and supervising the 

corporation.1651  

 

The peculiarities of the German corporations law, particularly pertaining to the German 

Corporations Act (Aktiengesetz (AktG)) regarding the German two-tier board meant “no 

international code would fit the German situation perfectly.”1652 In the European context 

the differences between the OECD Principles of Good Corporate Governance and the UK 

Combined Code complicate matters1653 and illustrate that no international code is a fit for 

Germany.  

 

The code provides for “essential statutory regulations” dealing with the management and 

supervision of German listed companies.1654 It contains internationally and nationally 

recognised standards pertaining to good and responsible governance and aims to make 

the German Corporate Governance system transparent and understandable.1655 The 

                                         
1649 Wooldridge and Pannier 2005 EBLR 225. 
1650 The German corporate governance code was is the result of a government commission, Deutscher 

Corporate Governance Kodex. The commission was set up on the recommendation of the Baums-
Kommission. The Baums-Kommission suggested changes of substantive law which later have been 
implemented by the Transparency and Disclosure Act of 2002 (see Wooldridge and Pannier 2005 EBLR 
225 in this regard.) 

1651 Du Plessis, Hargovan and Bagaric Principles 345. 
1652 Du Plessis, Hargovan and Bagaric Principles 345. 
1653 Du Plessis, Hargovan and Bagaric Principles 345. 
1654 German Corporate Governance Code 2014 http://www.dcgk.de. 
1655 German Corporate Governance Code 2014 http://www.dcgk.de. 
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foreword of the Code explains that two types of provisions/recommendations are identified 

by the use of the words “shall” (soll) and “should” (sollte).1656 These recommendations are 

explained as follows: 

 

The recommendations of the Code are marked in the text by use of the word "shall". 
Companies can deviate from them, but are then obliged to disclose this annually and to 
justify the deviations (comply or explain). This enables companies to reflect sector and 
enterprise-specific requirements. A well justified deviation from a Code recommendation may 
be in the interest of good corporate governance. Thus, the Code contributes to more 
flexibility and more self-regulation in the German corporate constitution. Furthermore, the 
Code contains suggestions which can be deviated from without disclosure; for this the Code 
uses the term "should". The remaining passages of the Code not marked by these terms 
contain descriptions of legal regulations and explanations.1657 

 

Part 3 of the Code particularly deals with the cooperation between management and the 

supervisory boards. The Code, for example, provides that good corporate governance 

requires open discussion between management and the supervisory boards, as well as 

among their respective members, and that the “comprehensive observance of 

confidentiality is of paramount importance for this”.1658 In supervisory boards with co-

determination, shareholder and employee representatives can prepare supervisory board 

meetings separately, possibly meeting with members of the management board, and, if 

necessary, the supervisory board shall meet without the management board.1659  

 

Du Plessis et al point out the following criticisms, challenges and developments regarding 

German co-determination: 

 

Recently, employee participation at supervisory board level has come under severe criticism, 
…. . Moreover, other legal scholars and managers experienced in co-determination matters 
have published many comments during the past few years that point to several shortcomings 
of parity co-determination. 

                                         
1656 German Corporate Governance Code 2014 http://www.dcgk.de. See also Wooldridge and Pannier 2005 

EBLR 226 and Du Plessis, Hargovan and Bagaric Principles 347 in this regard. 
1657 German Corporate Governance Code 2014 http://www.dcgk.de. 
1658 German Corporate Governance Code 2014 http://www.dcgk.de. 
1659 German Corporate Governance Code 2014 http://www.dcgk.de. 
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Despite these shortcomings, members of management and shareholder representatives have 
been reluctant to openly challenge the legitimacy and usefulness of parity co-determination 
during recent decades, seeking to avoid confrontations with the powerful German trade 
unions – confrontations that could also have provoked strikes. Further, for fear of losing 
general elections at the level of either of federal German unions or of the important federal 
industrial states, most of the political parties have not lent any support to modifications, not 
even moderate ones. The German system of co-determination was therefore characterised as 
a matter of taboo or as a ‘dinosaur model’. It is only during the past few years that some 
voices from management and political parties have been willing in this respect, to call a 
‘spade a spade’ … 

It is interesting to note that the German Corporate Governance Code reinforced and 
modernised the two-tier board system, and will probably ensure that it will remain the board 
system for public corporations in Germany for the foreseeable future. The most controversial 
aspect of the German two-tier board system is still employee participation at supervisory level 
This is something that will have to be debated in Germany, especially after several recent 
decisions of the European Court, and the scepticism that exists about employee participation 
in practice. Employee participation at supervisory board level has the potential, once again, 
to become one of the most challenging political issues in Germany in the near future.1660 

 
The next section specifically addresses co-determination in the European Union, as well the 

intricacies of the European Company (Societas Europaea) and the options available to 

member states regarding one-tier or two-tier board structures. 

 

7.2.3 European Co-determination 

7.2.3.1 Overview 

 

In addition to the three models of employee representation recognised in Germany (as 

discussed above), the European Union (EU) implemented the Societas Europaea (SE); “a 

transnational, pan-European form for company law”1661 specifically dealing with employee 

representation in the European Society and the European Cooperative Society (SCE).1662 

The Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a 

European Company (SE) [2001] O.J. L 294/1 (“the SE Regulation”) introduced the 

                                         
1660 Du Plessis, Hargovan and Bagaric Principles 350-351. 
1661 Kirchner “A Third Way” 1. 
1662 Kirchner “A Third Way” 1; Bouloukos 2007 EBLR 535; Weiss and Schmidt Labour Law and Industrial 

Relations 260. 
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latter.1663  

 

For more than a decade, German corporate governance has been impacted considerably 

by developments originating from the European Union.1664 Initially the goal for SE “was to 

offer companies a complete set of European company law rules to facilitate their 

operations across the region”, but, due to different attitudes regarding employee 

involvement on company boards, the structure of boards, and taxation, it became an 

impossible task for Member States to reach agreement on a single standard.1665 The 

European Member States reached agreement, which is a compromise, on a framework 

structure.1666 This framework harmonised only minimal amounts of company law, which 

meant that the rest was left to national law, and “assigned the level of employee 

representation to a complicated, supplementary negotiation process”.1667 It has been said 

that “[n]o subject in company law has required more efforts, involved more man-hours 

and received more attention than the statute for a European Company”.1668  

 

The SE company can come into existence in the following instances:1669 

(1) where a merger takes place between several companies and at least two of these 

companies are covered by the law of two different Member States; 

                                         
1663 Regulation (EC) No 2157/2001 of 8 October 2001 became operational on 8 October 2004. Article 1(4) 

provides as follows: “Employee involvement in an SE shall be governed by the provisions of Directive 
2001/86/EC.” The Council Directive 2001/86/EC of 8 October 2001 supplements the Statute for the SE 
specifically with regard to the involvement of employees (“SE Employees’ Directive”). This SE 
Employees’ Directive was passed on the same day and addresses all Member States of the EU. It came 
into effect on 10 November 2001. Germany implemented the SE Regulation as well as the SE 
Employees’ Directive on 22 December 2004. This was done by passing the following two pieces of 
legislation: Gesetz zur Einführung der Europäischen Gesellschaft (SEEG) and Gesetz über die 
Beteiligung der Arbeitnehmer in einer Europäischen Gesellschaft —SE-Beteiligungsgesetz (SEBG). The 
former deals with the SE whereas the latter deals dealing with co-determination. The BGBl. 2004 I 
3675 contains two Articles: in Art 1 the SEEG is promulgated whereas in Art 2 the SEBG is contained. 
These provisions became law on 29 December 2004 (see Art s 9 of the SEBG as well as Du Plessis, 
Hargovan and Bagaric Principles 230). 

1664 Du Plessis et al et al German Corporate Governance 198. 
1665 Kirchner “A Third Way” 1. 
1666 Kirchner “A Third Way” 1. 
1667 Kirchner “A Third Way” 1. 
1668 See Bouloukos 2007 EBLR 535 where he refers to Wymeersch E, Company law in Europe and European 

Company Law (1st European Jurists Forum, Nomos Verlagsgesellschaft, Nürnberg, 2001) 85. 
1669 See in this regard Weiss 2010 IJCLLIR 10-11 as well as Weiss 2007 Comp Lab L & Pol'y J 483. 
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(2) where a holding company is created by several companies if at least two companies  

are covered by the law of different member states;  

(3) where a joint subsidiary is created by several companies if the respective companies 

have their headquarters and their seat within the European Community and if at least 

two of these companies are covered by the law of different Member States or if a 

company at least for two years has a subsidiary in a different Member State covered 

by the law of that State;  

(4) where an existing company is transformed into a European Company, if this company 

for at least two years has a subsidiary in a different Member State. In case of 

transformation the Member States are entitled to permit the transformation only if 

the body in which the workers are represented agrees either unanimously or by a 

qualified majority. It is also not possible to transfer the company's seat to another 

member state in the course of the transformation. 

 

Initially the implementation of the SE proved to be difficult but the SE has become a 

success story, which will be dealt with later. 

 

7.2.3.2 The SE: the tale of two board structures 

 

The European legislator took the approach of creating a mixed or hybrid system when it 

created the SE.1670 Two organisational alternatives are available, namely, one-tier or two-

tier systems.1671 Somehow, the one- and two-tier board structures “had to be reconciled 

with each other”.1672 According to Article 38 of the Council Regulation (EC) No. 2157/2001 

of October 8, 2001 on the Statute for a European company (SE), a SE shall be comprised 

                                         
1670 See in this regard Du Plessis et al German Corporate Governance 10; Du Plessis, Hargovan and Bagaric 

Principles 83; Jungmann 2006 ECFR 427; Laagland and Zaal “Employee Board-level Representation” 
107. 

1671 See in this regard Weiss 2010 IJCLLIR 11 as well as Weiss 2007 Comp Lab L & Pol'y J 483. 
1672 See in this regard Du Plessis et al German Corporate Governance 10. 
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of "either a supervisory organ and a management organ (two-tier system) or an 

administrative organ (one-tier system)".1673  

 

The SE company, thus, can be set-up either in accordance with a one-or two-tier structure, 

the choice depends on the statutes the SEs adopted.1674 Under a two-tier board structure, 

Article 40(3) of the SE Regulation provides as follows:  

 

The number of members of the supervisory organ or the rules for determining it shall be laid 
down in the statutes” of the SEs. Article 43(2) of the SE Regulation lay down a similar rule for 
a one-tier board system. 1675 From this it is clear that the SE Regulation “respects the wide 
diversity between the laws of the Member States.1676  

 

Employee involvement is to be promoted regardless of the structure chosen.1677 

 

7.2.3.3 The SE Employees’ Directive 

 

The primary aim of the SE Employees’ Directive1678 is to ensure that the different employee 

participation or co-determination models of the different Member States are protected.1679 

“Participation” means  

 

the influence of the body representative of the employees and/or the employees’ 
representatives in the affairs of the company by way of: (i) The right to elect or appoint 
some of the members of the company’s supervisory or administrative organ, or (ii) The right 
to recommend and/or oppose the appointment of some or all of the members of the 
company’s supervisory or administrative organ.1680  

 

                                         
1673 Jungmann 2006 ECFR 427.  
1674 See in this regard Du Plessis et al German Corporate Governance 231. 
1675 See in this regard Du Plessis et al German Corporate Governance 231. 
1676 See in this regard Du Plessis et al German Corporate Governance 231; Lederer 2006 EBLR 1578. 
1677 Laagland and Zaal “Employee Board-level Representation” 107; Davies 2003 ILJ (UK) 79. 
1678 See Article 2(k) of SE Employees’ Directive regarding employee participation on the one-tier and two-

tier boards.  
1679 See in this regard Du Plessis et al German Corporate Governance 232. 
1680 Article 2(k) of SE Employees’ Directive. 
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The German co-determination model is followed by the SE Employees’ Directive.1681 Weiss 

has pointed out the following regarding the SE Employees’ Directive: 

 
the Directive can be understood as a stimulus for the reopening of an intensive debate on 
corporate governance in the European context where all the well-known concepts are to be 
reconsidered and rebalanced: Stakeholders' value versus shareholders' value, industrial peace 
versus industrial conflict, cooperation versus adversarial patterns. In essence this Directive 
could provoke a new debate on the specific European culture of industrial relations.1682 

 
One commentator observes that “worker participation" has been the main obstacle for 

three decades to the progress of the European Company Statute and the SE Employees’ 

Directive.1683 The preamble to the SE Employees’ Directive spells out its purpose:  

 

to promote the social objectives of the Community by providing special provisions on 
employee involvement aimed at ensuring that creation of an SE will not cause the 
disappearance or reduction of practices of employee involvement existing within the 
companies participating in the SE's establishment.1684  

 

The SE Employees’ Directive (mentioned earlier) “enhances the freedom of the SEs to 

choose the individual shapes of their codetermination systems”.1685 Two main aims of the 

SE Employees’ Directive with regard to employee participation are reflected, “inter alia in 

the ‘before and after’ principle,1686 which prevents the evasion of national laws on 

employee involvement, and in the partial exemption of the SE from national laws which 

ensures that national regimes on employee participation are not exported”.1687 The SE 

Employees’ Directive does not introduce a uniform set of rules applicable to every SE and 

thus respects the “high diversity of national rules on employee involvement”. 1688  

 
                                         
1681 See in this regard Du Plessis et al German Corporate Governance 232. 
1682 Weiss “Workers' Involvement” 78. 
1683 Villiers 2006 IJCLLIR 186. 
1684 Preamble of the SE Employees’ Directive par 3.  
1685 See in this regard Du Plessis et al German Corporate Governance 233. 
1686 Storm 2006 European Company Law 135 points out that the so-called “before and after” principle refers 

to the situation where “employee rights in force before the establishment of an SE should provide the 
basis for employee rights of involvement in that SE after it has been formed.” 

1687 Sagan 2010 EBLR 17. 
1688 5th recital; Sagan 2010 EBLR 17. 
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The drafters of the SE instruments were aware that companies might bypass the provisions 

on employee participation1689 and introduced Article 11 SE Employees’ Directive: 

 

Member States shall take appropriate measures in conformity with Community law with a 
view to preventing the misuse of an SE for the purpose of depriving employees of rights to 
employee involvement or withholding such rights. 

 

Strong and Sagan point out this provision reveals a lacuna:1690  

 

it is limited to the stage of formation of the SE. What happens thereafter is not covered by 
either the Directive or the Regulation. The only indication that the drafters have thought 
about this problem is to be found in Recital 18 of the Preamble to the SE Directive…1691 

 
Recital 18’s last sentence reads as follows: 

 

Consequently, [the ‘before and after’ principle] should apply not only to the initial 
establishment of an SE but also to structural changes in an existing SE and to the companies 
affected by structural change processes.1692 

 

Article 3(1) of the SE Employees’ Directive obliges the administrative organ in a two-tier 

system and the management in a one-tier system to take steps to open negotiations with 

the employee representatives of the company on arrangements for the involvement of 

employees in the SE.  This should be undertaken as soon as possible after the plan for an 

SE is published. Article 3(2) of the SE Employees’ Directive requires the creation of a 

Special Negotiating Body from employees of the participating companies to be elected or 

appointed in proportion to the number of employees employed in each Member State by 

the participating companies as well as by their concerned subsidiaries or establishments. 

Article 3(3) provides that arrangements for the involvement of employees within the SE, by 

                                         
1689 Storm 2006 European Company Law 135; Sagan 2010 EBLR 20. 
1690 Storm 2006 European Company Law 135; Sagan 2010 EBLR 20. 
1691 Storm 2006 European Company Law 135. 
1692 See also Storm 2006 European Company Law 135; Sagan 2010 EBLR 20. 
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written agreement, should be determined by the Special Negotiating Body1693 and the 

competent organs of the participating companies.  

 

The Special Negotiating Body and the competent organs of the participating companies 

should negotiate “in a spirit of cooperation” with a view to reach an agreement about the 

involvement of the employees within the SE,1694 inter alia, covering the following 

matters:1695  

(i) the scope of the agreement,1696  

(ii) the composition of the representative body as the discussion partner of the 

competent organ of the SE,1697   

(iii) the functions and procedure for the information and consultation of the 

representative body,1698 

(iv) frequency of meetings,1699  

(v) resources to be allocated to the representative body1700 and 

(vi) arrangements for participation on the administrative or supervisory body.1701 

 

Du Plessis et al point out that the special rules that have been laid down in provisions 

prescribing the further composition of the Special Negotiating Body, its proceedings and its 

functioning found in Article 3 are “bordering on ridiculous”.1702 Article 12(2) of the SE 

Regulation provide that no SE may be registered unless one of three conditions (similar to 

those in the European Works Council Directive (EWC), Council Directive 94/45/EC, OJ L 

                                         
1693 Article 3(7) of the SE Employees’ Directive provide that “any expenses relating to the functioning of the 

special negotiating body and, in general, to negotiations shall be borne by the participating companies 
so as to enable the special negotiating body to carry out its task in an appropriate manner.” 

1694 Article 4(1) of the SE Employees’ Directive. 
1695 See also Villiers 2006 IJCLLIR 188 in this regard. 
1696 Article 4(2)(a) of the SE Employees’ Directive. 
1697 Article 4(2)(b) of the SE Employees’ Directive. 
1698 Article 4(2)(c) of the SE Employees’ Directive. 
1699 Article 4(2)(d) of the SE Employees’ Directive. 
1700 Article 4(2)(e) of the SE Employees’ Directive. 
1701 Article 4(2)(g) of the SE Employees’ Directive. 
1702 Du Plessis et al German Corporate Governance 234. 
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254/64 in 7.3 below) concerning employee involvement has been satisfied.1703 Article 7(1) 

of the SE Employees’ Directive provides as follows: 

(i) management and employee representatives have reached an agreement on 

employee involvement; or  

(ii) the representatives of the employees have decided not to negotiate special 

involvement arrangements for the SE; or  

(iii) the Standard Rules on employee involvement as set out in the Annex to the SE 

Employees’ Directive, have been triggered, usually where the parties have failed to 

reach an agreement regarding the employee involvement rules that will be applied in 

the SE.1704 

 

Part 3(b) par 2 of the Standard Rules contained in the Annex provides as follows: 

 

If none of the participating companies was governed by participation rules before registration 
of the SE, the latter shall not be required to establish provisions for employee participation.  

 

Part 3(b) par 2 does not apply to SEs formed by transformation but the requirement for 

participation in SE applies if the rules of a Member State relating to employee participation 

are applied before registration.1705 The Standard Rules, on the other hand, say that “if 

board level participation is to be found in any of the founding companies, it must be 

present in the SE as well”, which means that the form of participation “in principle to be 

adopted by the SE is the most advanced of the systems required by national laws applying 

to the founding companies”.1706 Par 3(b), in this regard, is as follows:  

 

                                         
1703 The structure of the SE Employees’ Directive is very much the same as the one in the EWC Directive. It 

provides for a special negotiating body. It also list the topics for negotiation and leaves everything to 
negotiations and provides that where the negotiations fail, there is a “safety-net”, the so-called 
standard rules. The SE Employees’ Directive contains two different topics, which have to be 
distinguished carefully: Information and consultation’s “structure is very similar to the one developed in 
the directive on EWCs” but the application of EWC Directive is excluded in the SE Company (see Weiss 
2010 IJCLLIR 11 in this regard). 

1704 See also Davies 2003 ILJ (UK) 79 in this regard. 
1705 Part 3(a). 
1706 Davies 2003 ILJ (UK) 84. 
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In other cases of the establishing of an SE, the employees of the SE, its subsidiaries, and 
establishments and/or their representative body shall have the right to elect, appoint, 
recommend or oppose the appointment of a number of members of the administrative or 
supervisory body of the SE equal to the highest proportion1707 in force in the participating 
companies concerned before registration of the SE.1708 

 

Du Plessis et al1709 highlight the following practical implication for the use of the words 

“equal to the highest proportion” in par 3(b) above: 

 
In this sentence the words ‘equal to the highest proportion’ are of vital importance as they 
illustrate the practical effect of these arrangements. These words leave no doubt that if the 
negotiations between the companies and the employees’ representatives fail, then the 
employees’ codetermination will not be curtailed – in comparison to the state before the 
formation of the SE – by the creation of an SE, provided that the employees’ representatives 
cannot reach any agreement in their negotiations within the Special Negotiating Body. Thus, 
in the last resort, the employees – particularly of German SEs – have the final say, almost a 
type of an ultimate veto on any codetermination system they are not happy with. It means 
that the employee representatives can cause the negotiations to come to an end because of 
their ‘veto’ and then the default position is that the codetermination system in place before 
the SE was formed will remain the one binding the SE. 

 

                                         
1707 My emphasis. 
1708 According to Article 8(1) of the SE Regulation, an SE can transfer its registered office from one Member 

State into another Member state. This process takes place in accordance with Articles 8(2)-(13).  Such 
a transfer may not result in the creation of a new legal person or the winding up of the SE. The legal 
personality of the SE remains intact irrespective of the change in laws governing the SE (see Du Plessis 
et al German Corporate Governance 231 in this regard). Complicated transfer procedures are captured 
in Articles 8(2)-(16). Du Plessis et al German Corporate Governance 232-233 sums up the effects of 
such a transfer of co-determination as follows: “The SE Employees’ Directive confers upon the 
competent administrative body of the SE and the representatives of the employees (the so-called 
Special Negotiating Body) the authority to agree on an individually shaped form of codetermination, 
which takes into consideration the special needs of the SE and its employees and the particular 
circumstances surrounding it. These specific arrangements are not impaired by the transfer of the 
registered seat of the SE into another Member State but remain in effect. In addition, Article 8(2)(c) of 
the SE Regulation prescribes that the transfer proposal by the management or administrative organ 
shall also cover ‘any implication the transfer may have on employees’ involvement’. Article 4(2)(h) 
further provides that the agreement reached between the administration of the SE and the Negotiating 
Body shall specify ‘. . . cases where the agreement should be renegotiated and the procedure for its 
renegotiation’.  Should such agreement be silent on the case of the transfer of the registered seat, the 
demand for a renegotiation of the agreement could eventually be based on Section 21(4) of the Gesetz 
über die Beteiligung der Arbeitnehmer in einer Europäischen Gesellschaft (SE-Beteiligungsgesetz - 
SEBG), stating that the agreement should be renegotiated in case of ‘structural changes’ of the SE. It is 
doubtful, however, as to whether the transfer of the registered seat of an SE represents such 
‘structural change’ . Uncertainties loom in this respect.” 

1709 Du Plessis et al German Corporate Governance 235. 
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7.2.3.4 The Cross-border Merger Directive 

 

On 26 October 2005 the European Parliament and Council adopted Directive 2005/56/EC 

on cross-border mergers1710 of limited liability companies (OJ L 310, 25.11.2005).1711 The 

Court of Justice of the European Communities delivered a ground-breaking judgment1712 

enabling companies in Europe to merge across borders. The implication of the merger 

process is that companies no longer have to comply with the “complicated and 

burdensome” provisions of the SE Statute or the CBM Directive.1713.  

 

Du Plessis et al1714 succinctly summarise the development process of the CBM Directive as 

follows: 

 

Directive 2005/56/EC of the European Parliament and of the Council of 26 October 2005 on 
Cross-Border Mergers of limited liability companies followed a Proposal by the EC issued on 
18 November 2003. The substance of the Proposal was maintained although it has been 
changed in minor respects. The Directive was addressed to the EU Member States. Article 
19(1) provides that the Member States shall bring into force the laws, regulations and 
administrative provisions necessary to comply with the Directive by 15 December 2007. 

In an ‘Explanatory Memorandum’ preceding the Proposal, the EC pointed out that employee 
participation in a company created by cross-border merger was the reason for the deadlock 
over the original Proposal of 1984 for such a Directive. The overriding fear concerning cross-
border mergers was that the process might be hijacked by companies which, faced with 
having to live with employee participation, might try to circumvent it by means of such a 
merger. The solution found by the SE Regulation of 8 October 2001 and by the SE 
Employees’ Directive of the same day was used, mutatis mutandis, also with a view to solving 
the problem of codetermination in the proposed Directive. 

 

                                         
1710 Cross-border mergers are beyond the scope of this thesis: employee participation under the CBM 

Directive will be briefly addressed. 
1711 On 29 December 2006, Germany introduced the Co-determination Act of the Employees in Cross-

Border Mergers (Gesetz über die Mitbestimmung der Arbeitnehmer bei grenzüberschreitenden 
Verschmelzungen, MgVG) came into force, implementing Art. 16 of the EU Directive 2005/56/EC of 
October 26, 2005, on Cross-Border Mergers of Limited Liability Companies. The main objectives of the 
CBM directive are to facilitate cross-border mergers of corporations and to protect the co-determination 
rights of employees in existing merging companies (see Kirchner, Kremp and Magotsch Key Aspects of 
German Employment 313). 

1712 in Case C-411/03, SEVIC Systems AG (“SEVIC”). 
1713 Storm 2006 European Company Law 130. 
1714 Du Plessis et al German Corporate Governance 251. 
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A fundamental principle of the CBM directive, emphasised in recitals 3 and 18 of the 

preamble, is the so-called “before and after” principle.1715 According to Art 2(3) CBM 

Directive and Article 12(2) SE Regulation an examination of the employee participation 

arrangements before the merger can take effect should be considered when a company is 

formed as a result of a merger.1716 Section 16 is relevant: it concerns employee 

participation under the CBM Directive. Although the CBM Directive largely refers to the SE 

Employees’ Directive, differences exist:  

 

The guiding principle in the Cross-Border Merger Directive is that the applicable rights are 
those of the Member State where the company resulting from the cross-border merger has 
its registered office (Art. 16, §1). However, to avoid the ‘regime shopping’ temptation 
whereby companies could choose to register in a Member State with fewer or no participation 
rights compared with their previous situation, the Directive includes some safeguarding 
mechanisms which, at first sight, seem very similar to provisions in the SE.1717 

 

In certain cases the CBM Directive provides for an alternative regime, which applies in the 

following three situations/exceptions:1718 

(i) where at least one of the merging companies has more than 500 employees and is 

subjected to an employee participation system six months before commencement of 

the cross-border merger;1719 or 

 

 

                                         
1715 See discussion in par 7.2.3.3 above. See Laagland and Zaal “Employee Board-level Representation” 291 

and Davies 2003 ILJ (UK) 84 in this regard. 
1716 See also Laagland and Zaal “Employee Board-level Representation” 291; François and Hick “Employee 

Participation” 32-33. 
1717 Cochon 2013 Economic Report Series 36. Storm 2006 European Company Law 136 points out that the 

CBM Directive also does not deal with information and consultation. They are left to the national laws 
implementing the EWC Directive 94/45/EC (which will be discussed under 7.3 below) and other 
directives. 

1718 Article 16(1) CBM Directive. 
1719 The degree of employee participation is irrelevant here. This system, however, “opens the door to the 

alternative system where the rights of employees are not at risk” (Laagland and Zaal “Employee Board-
level Representation” 291). 
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(ii) where the applicable national law which is applicable to the resulting company does 

not provide for at least the highest level of participation as operated in each of the 

relevant merging companies;1720 or 

(iii) where the national law does not provide the same level of protection for employees 

in other Member States as in the Member State where the registered office of the 

company is located. 

 

Strong points out, when the whole of Article 16 is considered, that “the protection of 

employee participation is rather strong” and “results in most cases in the application of the 

highest level of participation to be found in the merger companies subject to the 

alternative created by Article 16(2)(b)”.1721 It is evident that the CBM Directive follows the 

same pattern as the SE Employees’ Directive and the SE Regulation as far as the co-

determination rights of employees, “acquired under the laws of one of the leges societatis, 

are concerned: those rights shall not be curtailed in the slightest way by cross-border 

mergers”.1722 

 

7.3 Social co-determination 

7.3.1 Social Co-determination in Germany 

7.3.1.1 Overview 

 

Two forms (as pointed out in 7.2 above) of co-determination exist in Germany, namely 

“management co-determination” (“supervisory co-determination”) or “social co-

                                         
1720 Laagland and Zaal “Employee Board-level Representation” 292 points out that the “text does not make 

it clear how different levels should be compared” because the CMM Directive refers in Article 16(2) “to 
the proportion of employee representatives on the administrative or supervisory board or their 
committees or the management group of the company” and in relation to Article 2(k) SE Statute, this 
means “the right to elect, appoint, recommend, or oppose the appointment of members (Article 16(2) 
CBM refers to Article 2(k) SE Statute). The SE Directive thus takes a quantitative approach and in all 
probability the same thus applies to the CBM Directive (Laagland and Zaal “Employee Board-level 
Representation” 292-293). 

1721 Storm 2006 European Company Law 137. 
1722 Du Plessis et al German Corporate Governance 252. 
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determination”.1723 The former has been discussed above in the context of Germany, as 

well as the EU. “Social co-determination” refers to instances when employee participation 

takes place at shop-floor level through works councils (Betriebsräte), safety committees, 

productivity committees, job classification committees, and so on.1724  

 

The German industrial relations system is characterised by a “dualism” of employee 

representation through works councils and trade unions.1725 The German concept of social 

co-determination in essence revolves around the idea of works councils.1726 Works councils 

typically refer to “a system where ordinary workers are actively involved in structuring their 

day-to-day environment in personal and social matters”.1727 Works councils “are powerful 

institutions in Germany, since they not only fulfil important functions but also have easy 

access to labour courts, which act as watch-dogs for social cooperation and which tend to 

favour employees”. 1728 

 

In Germany collective agreements are negotiated between trade unions and employers’ 

associations at industrial level, whereas works councils provide a highly developed 

mechanism for “establishment-level” participation.1729 Work councils are institutionally 

separated from trade union although they are closely connected to them.1730 Works 

councils in Germany are elected by all employees in an establishment whether they are 

unionised or not, whereas trade unions represent only their members.1731 A well-

functioning separation exists between trade unions and works councils, in that both 

support and strengthen each other.1732 

 

                                         
1723 Du Plessis et al German Corporate Governance 151. 
1724 Du Plessis et al German Corporate Governance 151. 
1725 Weiss 2002 IJCLLIR 251; Waas “Employee Representation” 71; Hübler and Jirjahn 2003 Scot J Pol Econ 

471. 
1726 Du Plessis et al German Corporate Governance 151. 
1727 Du Plessis et al German Corporate Governance 151. 
1728 Du Plessis et al German Corporate Governance 153. 
1729 Hübler and Jirjahn 2003 Scot J Pol Econ 471. 
1730 Weiss 2002 IJCLLIR 251. 
1731 Weiss 2002 IJCLLIR 251. 
1732 Weiss 2002 IJCLLIR 251. 
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The development of works councils, however, has not been without controversy. In this 

context Weiss notes: 

 

To understand the system as it is at present [in 1989] it should be borne in mind that it is not 
by any means an invention of the labour movement. During the last century, as a reaction to 
growth of the labour movement, employers voluntarily established some rudimentary form of 
workers participation. There were essentially two reasons for doing this, to keep unions out 
of the establishment, and to provide employer policies at plant level with better 
legitimation.1733 

 

The first statutory provisions on German social co-determination were in place by the end 

of the nineteenth century.1734 The first developments in co-determination, however, took 

place before the First World War when both liberal and Christian theorists developed it “as 

a process necessitated by industrialisation and as an acceptable alternative to revolutionary 

employee practices”.1735The first practical examples of co-determination in Germany 

occurred long before the first statutory provisions were introduced. The 20th century is 

credited with the first comprehensive legislation, introduced in 1920.1736 

 

The Works Councils Act of 1920 (Betriebsrätegesetz)1737 was enacted soon after the 

German Revolution of 1918 and historically, is the most important development concerning 

social co-determination.1738The Works Councils Act of 1920 conferred certain co-

determination rights upon employees.1739 Originally these rights were conferred on works 

councils only at shop-floor land not at the supervisory board level.  

 

                                         
1733 Weiss Labour Law 149. 
1734 Du Plessis et al German Corporate Governance 151. 
1735 Du Plessis et al German Corporate Governance 151. 
1736 Weiss 2002 IJCLLIR 252. 
1737 Anstey Employee Participation 104; Weiss and Schmidt Labour Law and Industrial Relations 222; Du 

Plessis et al German Corporate Governance 152; Waas “Employee Representation” 72. 
1738 Du Plessis et al German Corporate Governance 152; Du Plessis et al German Corporate Governance 

152; Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 55. 
1739 Du Plessis et al German Corporate Governance 152. See also the overview discussed in para 7.2.2.3 

above regarding the historical development of co-determination in Germany. 
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In 1922, the Works Councils Act of 1920 was amended, by the 1922-Amendment Act1740 to 

the Works Councils Act of 1920.1741 The 1922-Amendment Act extended co-determination 

to supervisory boards and enabled works councils in all companies to appoint 

representatives to their supervisory boards.1742The provisions regarding the power of 

works councils to appoint members to supervisory boards were in place from 1922 until 

1934, soon after the National Socialist Government came to power in 1933.1743 The Works 

Councils Act of 1920 as well the 1922-Amendment consequently were repealed and labour 

rights and structures were effectively destroyed.1744  

 

After the Second World War the Works Council Constitution Act of 1952 

(Betriebsverfassungsgesetz – BetriebsVG (1952)) was passed by the German Federal 

legislative bodies, after the foundation of the Federal Republic of Germany in 1949.1745 The 

BetrVG reintroduced a works council system in 1952 but from the outset trade unions 

fought the BetrVG (1952).1746 The aims of the BetrVG were two-fold: first, it resumed the 

tradition of the Works Councils Act of 1920 and, since 1952, became the basic law 

regulating the activities of works councils and, second, by way of Section 76 of the BetrVG 

(1952) it introduced the model of one-third employee participation in the supervisory 

boards of companies in Germany.1747  

 

In 2004, section 76 of the BetrVG (1952) was replaced by the One-Third Participation Act 

                                         
1740 This Amendment Act was pertinently named the Act on the Power of Works Councils to appoint 

Members to the Supervisory Board of 1922 (Gesetz über die Entsendung von Betriebsratsmitgliedern in 
den Aufsichtsrat) (Du Plessis et al German Corporate Governance 152). 

1741 Du Plessis et al German Corporate Governance 152. 
1742 Du Plessis et al German Corporate Governance 152. 
1743 Anstey Employee Participation 104; Weiss and Schmidt Labour Law and Industrial Relations 222; Du 

Plessis et al German Corporate Governance 152. 
1744 Anstey Employee Participation 104; Weiss and Schmidt Labour Law and Industrial Relations 222; Du 

Plessis et al German Corporate Governance 152. 
1745 Anstey Employee Participation 104; Weiss and Schmidt Labour Law and Industrial Relations 222; Du 

Plessis  et al German Corporate Governance 152; Waas “Employee Representation” 72. 
1746 Anstey Employee Participation 104; Weiss and Schmidt Labour Law and Industrial Relations 222; Waas 

“Employee Representation” 72. 
1747 Du Plessis et al German Corporate Governance 153. 
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of 2004 (Drittelbeteiligungsgesetz).1748 These days the BetriebsVG (1952) “no longer 

contains the provisions regarding one-third employee participations at supervisory board 

level but deals exclusively with matters relating to the works councils”. 1749 However, the 

one-third employee participation regime (in practical terms) did not change in 2004. Now, 

it is regulated under a different piece of legislation, namely the One-Third Participation Act 

of 2004 (Drittelbeteiligungsgesetz).1750  

 

The BetrVG (1952) was finally and fundamentally amended and replaced by the Works 

Constitution Act 1972 (BetrVG (1972) in 1972.1751 Only minor amendments were 

introduced until 2001:  the most recent and significant amendment to the Works 

Constitution Act 1972 (BetrVG (1972)) occurred in 2001.1752 The amendment to BetrVG 

(1972) in 2001 was supposed “to improve the conditions for the application of the BetrVG 

in small and medium-sized establishments, to adapt the traditional organizational 

structures to an ever changing reality, to improve the resources available to the works 

councils and to increase the work council’s powers in certain areas”.1753 The structure of 

workers co-determination, however, did not change.1754 

 
  

                                         
1748 See 7.2.2.3.4 above for a detailed discussion on the One-Third Participation Act of 2004 

(Drittelbeteiligungsgesetz). 
1749 Du Plessis et al German Corporate Governance 153. 
1750 Du Plessis et al German Corporate Governance 153. 
1751 Weiss “Germany” 107; Anstey Employee Participation 104; Weiss and Schmidt Labour Law and 

Industrial Relations 222; Weiss 2002 IJCLLIR 252. 
1752 Weiss and Schmidt Labour Law and Industrial Relations 223; Weiss 2002 IJCLLIR 252. 
1753 Weiss and Schmidt Labour Law and Industrial Relations 223; Weiss 2002 IJCLLIR 252. 
1754 Waas “Employee Representation” 72. 
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7.3.1.2 Works Councils 

7.3.1.2.1 Composition 

 

In Germany works councils apply to the private sector, whereas staff councils are prevalent 

in the public sector.1755  The Works Constitution Act of 1972 (BetrVG) forms the legal basis 

of works councils1756 and regulates all basic matters relating to the works councils.1757 

Section 1 of the BetrVG provides that all companies that employ at least five people are 

required by law to establish a works council.1758 But many small and medium-sized 

establishments so not have a work council.1759 Sections 9 and 10 of the BetrVG specify in 

detail the numbers of members for works councils which are made up exclusively of 

employee representatives who act as counterparts to management.1760 Works councils 

form “autonomous legal bodies”1761 which represent the interests of all employees of the 

                                         
1755 Weiss and Schmidt Labour Law and Industrial Relations 222. 
1756 Weiss and Schmidt Labour Law and Industrial Relations 222-247. 
1757 Du Plessis et al German Corporate Governance 153. 
1758 A central or company works council (Gesamtbetriebsrat) can be established where works councils exist 

in establishments of a multiplant enterprise, a group works council (Konzernbetriebsrat ) for a group at 
the level of the parent company, and a European works council (Europäisches Betriebsrätegesetz ) for 
companies with at least two operations located in different European member states.  (see Kirchner, 
Kremp and Magotsch Key Aspects of German Employment 13; Weiss and Schmidt Labour Law and 
Industrial Relations 225 and Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 
58 in this regard). 

1759 See Weiss 2002 IJCLLIR 251-264 for more detail as to the reasons why irrespective to the 2001 
amendments many small and medium-sized establishments still do not have work councils. 

1760 See also Weiss “Germany” 108; Weiss and Schmidt Labour Law and Industrial Relations 223-224. The 
size of the work council will depend on the size of the enterprise. In an establishments with up to 20 
employees there is only one work council member; in firms with more than 20 and up to 50 employees 
there should be three members; where there are more than 7,000 and up to 9,000 employees have 31 
works council members and above this level, the number of works council members increases by two 
for each additional 3,000 employees (Weiss “Germany” 109; Weiss and Schmidt Labour Law and 
Industrial Relations 225). S 27 BetrVG provides that if a work council consists of at least nine members 
that an executive committee (Betriebsausschuss) that deal with current routine affairs should be 
established. In terms of s 28 BetrVG works councils may delegate specific functions and rights to the 
executive committee or other committees where an establishment has more than 100 employees. 
Similarly where an enterprise has more than 100 employees s 106 BetrVG provides that an “economic 
committee” dealing with economic affairs (Wirtschaftsausschuss) must be appointed by the works 
council. The “economic committee” must consist of at least three and at most seven members. The 
“economic committee” is entitled to be regularly informed and consulted by the employer on business 
matters and is obliged to report back to the works council about these matters (see Wiess “Germany” 
109; Weiss and Schmidt Labour Law and Industrial Relations 223-225; Waas “Employee 
Representation” 76; Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 58). 

1761 Waas “Employee Representation” 72. 
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enterprise and act independently of trade unions.1762  Sections 13–20 of the BetrVG 

contain provisions on the election of the members of works councils.1763 The BetrVG 

prescribes the separation of functions and personnel and functional links between trade 

unions and works councils.1764 Works councils are legally entitled to appoint their own 

electoral boards to organise elections. However, trade unions with members in the 

workplace are entitled to be represented on the electoral boards. Trade unions are also 

entitled to challenge the outcome of the elections on procedural grounds.1765 Unions have 

overcome “the institutional pattern of dual representation”, as the vast majority of works 

council members are also trade union members.1766 Section 31 of the BetrVG makes 

provision for trade unions with delegates on the works council to attend work councils 

meetings in an advisory capacity.1767 

 

7.3.1.2.2 Competences of the Works Council 

 

Section 80 BetrVG provides for the general tasks of a works council. Works councils must 

ensure that employers abide by duties arising from labour law,1768 in that a works council 

must “guard the effectiveness of Acts, ordinances, safety regulations, collective 

agreements and works agreements that are in force for the benefit of the employees”.1769 

                                         
1762 Weiss “Germany” 108; Weiss and Schmidt Labour Law and Industrial Relations 224; Du Plessis et al 

German Corporate Governance 15; Waas “Employee Representation” 72. 
1763 Works council members are elected by secret ballot by all employees at the enterprise who are over 18 

years of age. Employees who have been employed for at least six months (and who are over 18 years 
of age) may be elected for a term of four years. No term limits. S 1 of the BetrVG provides for the 
election of works council members. In such an election every establishment must have at least five 
employees over 18 years of age, provided three of them have been employed for at least six months. 
The 2001 amendment brought about that blue-collar (manual) workers and white-collar workers are no 
longer treated as separate groups. All employees are now treated as a homogenous group (see Weiss 
and Schmidt Labour Law and Industrial Relations 223-225; Weiss 2002 IJCLLIR 255; Waas “Employee 
Representation” 75).  

1764 Van der Walt 2008 SA J of Hum Res Man 47. 
1765 Du Toit 2000 ILJ 1548; Weiss and Schmidt Labour Law and Industrial Relations 229. 
1766 Weiss “Germany” 108; Weiss and Schmidt Labour Law and Industrial Relations 224-229. 
1767 See in this regard the judgments of Federal Labour Court of 01/20/2009-1 AZR and 06/22/2010-1 AZR 

where the court has granted trade union representatives access to work councils on the basis of 
freedom of association as enshrined in Article 9(3) of the German Constitution (see also Waas 
“Employee Representation” 73 in this regard). 

1768 Waas “Employee Representation” 81. 
1769 Section 80(1) BetrVG. 
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The BetrVG grants the works council several specific rights of participation: these include 

access to information, and the right to be heard, control and veto rights, and the right to 

co-determination.1770 The decision-making process is no longer the prerogative of 

management in instances where these rights apply.1771  Co-determination in this context 

means “management cannot make any decisions without the consent of the works council. 

In the absence of consensus, any unilateral move by management would be illegal”.1772   

 

The most far-reaching rights that works councils enjoy are the so-called “true 

codetermination rights” (echte Mitbestimmung).1773 Co-determination places the employer 

and the works council on an equal footing1774 as it gives both an equal voice in the 

decision-making process.1775 Either side, in principle at least, can take the initiative and call 

for a new settlement.1776 If the parties cannot reach agreement, the matter is referred to 

the arbitration committee whose decision is binding on management and the works 

council.1777  Either the employer or the works council is entitled to appeal to the Labour 

Court (whose power to review is very limited).1778  

 

Although co-determination rights are important rights of works councils, other information 

and consultation rights are also important.1779 A central feature of the German industrial 

relations system is that collective bargaining by trade unions is separated from 

participation by means of consultation and decision-making by works councils.1780 

                                         
1770 Weiss “Germany” 110; Kirchner, Kremp and Magotsch Key Aspects of German Employment 13; Weiss 

and Schmidt Labour Law and Industrial Relations 236; Waas “Employee Representation” 81 and 
Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 59 and Biasi 2014 IJCLLI 462 
in this regard. 

1771 Weiss “Germany” 110; Weiss and Schmidt Labour Law and Industrial Relations 236. 
1772 Weiss “Germany” 110; Weiss and Schmidt Labour Law and Industrial Relations 236. 
1773 Waas “Employee Representation” 83. 
1774 Waas “Employee Representation” 83. 
1775 Weiss “Germany” 110; Weiss and Schmidt Labour Law and Industrial Relations 236. 
1776 Weiss “Germany” 110; Weiss and Schmidt Labour Law and Industrial Relations 236. 
1777 Weiss and Schmidt Labour Law and Industrial Relations 236-237. 
1778 Weiss “Germany” 110; Weiss and Schmidt Labour Law and Industrial Relations 237. 
1779 Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 59. 
1780 Du Toit 2000 ILJ 1555. 
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Participation rights can be divided into three areas: (i) social matters, personnel matters 

and economic matters.1781 These matters are addressed below. 

 

(a) Social Matters 

 

A principal function of works councils is with regard to social matters” at plant level.1782 

Social matters1783 are difficult to understand as they have an economic impact and, 

therefore, are not easy to separate entirely from economic matters.1784 The general 

understanding regarding social matters is: “those relating only to the social consequences 

of economic issues”. 1785 Works councils are “vested with the most extensive rights to co-

determination” in this area.1786 Waas points out that “[t]he cornerstone of what in 

Germany is referred to as ‘co-determination that can be enforced upon the employer 

(erzwingbare Mitbestimmung)” is section 87(1) BetrVG. Section 87 BetrVG provides for the 

following cases: 

(i) matters relating to the operation of the establishment as well as rules regarding the 

conduct of employees in the establishment; 

(ii) the beginning and end/termination of daily working hours, including breaks and the 

dissemination of working hours over the days of the week; 

(iii) temporary reduction or extension of normal working hours in the establishment; 

(iv) time, place, and the manner in which payment of wages and salaries takes place; 

(v) the establishment of general principles in order to regulate annual leave, the 

establishment of leave schedule, as well as the fixing of individual employee’s leave 

                                         
1781 Weiss “Germany” 110; Kirchner, Kremp and Magotsch Key Aspects of German Employment 14; Weiss 

and Schmidt Labour Law and Industrial Relations 237; Waas “Employee Representation” 81; 
Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 61-63 and Biasi 2014 IJCLLI 
463-464 in this regard. 

1782 Du Plessis et al German Corporate Governance 153. 
1783 The Federal Labour Court od 11/29/1989-1 ABR 57/88 have granted works councils a corresponding 

“right of initiative” (Initiativrecht), which entails that “the works council does not need to wait for the 
employer to approach it, but it may take the initiative even if the employer feels there is no need to 
regulate a given matter” (Waas “Employee Representation” 84). 

1784 Weiss and Schmidt Labour Law and Industrial Relations 237. 
1785 Weiss and Schmidt Labour Law and Industrial Relations 237. 
1786 Weiss “Germany” 111; Weiss and Schmidt Labour Law and Industrial Relations 237. 
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schedule in the case of failure to reach an agreement between employer and 

employee fail; 

(vi) the introduction and use of technical devices designed to monitor conduct or 

performance of employees; 

(vii) regulations for the prevention of occupational accidents and diseases as well as 

health protection on the basis of safety regulations or legislation 

(viii) the form, structure, and administration of social services in instances where they are 

limited to the establishment, to the enterprise, or to the group; 

(ix) the allotment and withdrawal of rooms, apartments or houses rented to employees in 

lieu of their employment relationship, as well as general stipulations of the conditions 

of using these facilities; 

(x) questions related to remuneration arrangements especially with regards to the 

establishment of principles of remuneration and the introduction and application of 

new remuneration methods as well as the modification of existing methods; 

(xi) the determination of piece-rates, premiums and other comparable payments based 

on results, including money factors; 

(xii) the establishment of principles for the handling of proposals/suggestions for 

improvements;  

(xiii) principles on the performance of team-work for example where routine work is 

preformed and employees perform the task assigned to them essentially on their own 

authority. 

 

(b) Personnel Matters 

 

Personnel matters include matters such as hiring, transfer or dismissal of employees, 

personnel planning and vocational training. With regard to personnel planning the works 

council is granted in terms of Section 92 BetrVG only the right to information and 
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consultation.1787 

 

(c) Economic Matters 

 

Economic matters are those that concern the economic policy of management, such as 

investment, production and marketing and also include the works council’s co-

determination rights if the employer plans on restructuring the establishment, for example, 

by mass dismissals.1788 The economic committee enjoys specific rights under the BetrVG 

but is limited to information and consultation.1789   

 

More important are the participation rights of the works council in specific economic 

decisions:1790 decisions that may cause substantial disadvantage to the workforce of the 

establishment or relevant parts of the establishment are referred to as “substantial 

alteration to the establishment” (Betriebsänderung).1791 Section 111 BetrVG provides that 

in companies with more than 20 employees, the employer must inform the works council 

of plans to implement any operational changes that may cause a substantial or material 

disadvantage to the employees. The participation rights of the work council includes the 

following decisions:  

(i) the reduction of operations,1792  

(ii) partial or total closings,  

                                         
1787 Weiss “Germany” 112; Kirchner, Kremp and Magotsch Key Aspects of German Employment 14; Weiss 

and Schmidt Labour Law and Industrial Relations 239; Waas “Employee Representation” 84 and 
Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 61 in this regard. 

1788 Weiss “Germany” 112; Kirchner, Kremp and Magotsch Key Aspects of German Employment 14; Weiss 
and Schmidt Labour Law and Industrial Relations 239; Waas “Employee Representation” 84 and 
Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 62 in this regard. 

1789 Weiss “Germany” 112; Kirchner, Kremp and Magotsch Key Aspects of German Employment 14; Weiss 
and Schmidt Labour Law and Industrial Relations 239; Waas “Employee Representation” 84 and 
Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 62 in this regard. 

1790 Weiss “Germany” 112; Weiss and Schmidt Labour Law and Industrial Relations 239. 
1791 Weiss “Germany” 112; Weiss and Schmidt Labour Law and Industrial Relations 239. 
1792 A mere reduction of the workforce without a reduction of equipment will also constitute a reduction is 

operations therefore collective redundancy is in principle included. Reduction of operations in this 
sense, however, are not identical to collective dismissal (Weiss “Germany” 112; Kirchner, Kremp and 
Magotsch Key Aspects of German Employment 14; Weiss and Schmidt Labour Law and Industrial 
Relations 239). 
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(iii) a transfer of the establishment or transfer of essential parts of it,  

(iv) a merger with other establishments or the breaking up of establishments, 

(v) basic organisational changes,  

(vi) basic changes of the purpose of the establishment, 

(vii)  changes affecting the plant facilities,  

(viii) the introduction of new work methods and production processes.  

 

In cases of substantial alteration management should provide the works council in advance 

with full information in order to engage with them. “Information in advance” means that “it 

has to be given at an early planning stage”, whereas “full information” means that 

“management must not only disclose its plans but must supply information on all possible 

alternatives and modifications which were, or are, taken into account in the particular 

situation”.1793 This disclosure obligation enables the works council to participate in the 

decision-making process by it having access to the same information as the employer and 

provides it with the opportunity to have an input.1794  

 

In addition to supplying information to the works council, management is required to arrive 

at “reconciliation issues” (Interessenausgleich)1795 and reach an agreement with the works 

council on whether or how the specific measures that management plan to implement will 

be executed.1796  If no agreement is reached either party can refer the matter to the 

President of the Land Employment Agency to mediate the issue.1797 If mediation is not 

successful or neither party wants mediation to take place, the matter may be referred to 

the arbitration committee.1798 The arbitration committee can make only a proposal when a 

reconciliation of issues is at stake; it has no power to impose binding decisions on the 

parties. Management and the works council must decide whether they want to accept or 
                                         
1793 Weiss “Germany” 112; Weiss and Schmidt Labour Law and Industrial Relations 240. 
1794 Weiss “Germany” 112; Weiss and Schmidt Labour Law and Industrial Relations 240. 
1795 Section 112 BetrVG. 
1796 Weiss “Germany” 113; Kirchner, Kremp and Magotsch Key Aspects of German Employment 14; Weiss 

and Schmidt Labour Law and Industrial Relations 240; Waas “Employee Representation” 84 and 
Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 63 in this regard. 

1797 Weiss “Germany” 113; Weiss and Schmidt Labour Law and Industrial Relations 240. 
1798 Weiss “Germany” 113; Weiss and Schmidt Labour Law and Industrial Relations 240. 
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reject the proposal.1799 

 

The law has a provision for a procedure in order to reach a reconciliation of interests. 

However, if the procedure proves to be unsuccessful, it is up to management to decide: 

the works council is powerless as it cannot force management to go in a certain 

direction.1800 Whether or not management has fulfilled its duty to inform the works council 

and has tried to reach an agreement with the works council on a reconciliation of interests, 

the works council can enforce a “social plan” (Sozialplan).1801  

 

This “social plan” (can be enforced in terms of Section 112 BetrVG), which will regulate the 

compensation of payments1802 for disadvantages by the employer, for substantial 

alterations to the establishment or in cases of insolvency.1803 A social plan is not confined 

to financial compensation, but may include programmes such as re-training programs, 

transfer of employees to other establishments of the enterprise, and so on.1804 If an 

agreement on a social plan cannot be reached, the employer or the works council will be 

entitled to appeal to the arbitration committee.1805  The arbitration committee acts as the 

final decision-maker, whose decision is binding on both parties.1806  

  

                                         
1799 Weiss “Germany” 113; Weiss and Schmidt Labour Law and Industrial Relations 240. 
1800 Weiss “Germany” 113; Weiss and Schmidt Labour Law and Industrial Relations 240. 
1801 Weiss “Germany” 113; Kirchner, Kremp and Magotsch Key Aspects of German Employment 14; Weiss 

and Schmidt Labour Law and Industrial Relations 240 and Lingemann, von Steinau-Steinrück and 
Mengel Employment & Labor Law 63 in this regard. 

1802 There are no are no minimum or maximum financial limits for a social plan in cases of insolvency 
(Weiss and Schmidt Labour Law and Industrial Relations 241). 

1803 Weiss “Germany” 113; Kirchner, Kremp and Magotsch Key Aspects of German Employment 14; Weiss 
and Schmidt Labour Law and Industrial Relations 240 and Lingemann, von Steinau-Steinrück and 
Mengel Employment & Labor Law 63 in this regard. 

1804 Weiss “Germany” 113; Weiss and Schmidt Labour Law and Industrial Relations 241 in this regard. 
1805 Weiss “Germany” 113; Weiss and Schmidt Labour Law and Industrial Relations 241 in this regard. 
1806 Weiss “Germany” 113; Weiss and Schmidt Labour Law and Industrial Relations 241 in this regard. 
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(d) Works Agreements 

 

Works councils (as indicated earlier) are powerful institutions as they enjoy “far-reaching 

rights”, for example, in the social and personnel realms as well as having the ability to 

enter into collective agreements with an employer “which take normative effect.”1807 

 

A works agreement (Betriebsvereinbarungen)1808 is a “special type”1809 of agreement, 

which may be concluded between an employer and a works council.1810 Works agreements 

deal not only with matters in which the works councils have rights of co-determination but 

apply to “all matters relating to labour/management relations in the establishment”.1811 If 

no right to co-determination exists, the works council has “no formal power to induce 

management” to sign the works agreement.1812 Works agreements are concluded on a 

voluntary basis, but they present a means of “exerting” co-determination rights.1813  

 

If the arbitration committee replaces an agreement between the employer and the works 

council, the effect of such replacement is that the arbitration committee’s decision is 

understood to be a works agreement.1814 According to section 77(2) BetrVG works 

agreements must be in writing and signed by the employer and the works council. Works 

agreements, as a collective agreement, may establish the rights and duties of the 

employer and works council and may also contain “individual normative provisions”1815 as 

                                         
1807 Waas “Employee Representation” 84. 
1808 Section 77 BetrVG. 
1809 Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 64. 
1810 Weiss “Germany” 113; Weiss and Schmidt Labour Law and Industrial Relations 242; Waas “Employee 

Representation” 84 and Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 64 in 
this regard. 

1811 Weiss “Germany” 113; Weiss and Schmidt Labour Law and Industrial Relations 242. 
1812 Weiss “Germany” 113; Weiss and Schmidt Labour Law and Industrial Relations 242. 
1813 Waas “Employee Representation” 84. 
1814 Section 77(2) BetrVG; Weiss and Schmidt Labour Law and Industrial Relations 242. 
1815 Individual normative provisions may regulate issues such as the content, conclusion and termination of 

the individual contract of employment and cover a range of issues such as payment, working hours etc 
(Weiss and Schmidt Labour Law and Industrial Relations 187). 
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well as “collective normative provisions”.1816 The normative provisions have an “automatic 

and mandatory effect” on the parties to the individual employment relationship and may 

be concluded for a definite or indefinite period.1817 Works agreements may be terminated 

by giving three months’ notice (unless otherwise agreed upon)1818 and parties remain free 

to agree to different terms. 

 

7.3.1.3 The relationship between collective bargaining and works councils 

 

Works councils in Germany (as indicated above), in principle, gain the right to conclude 

“normative agreements” with employers.1819 The same can be said about trade unions.1820 

Trade unions1821 (in the context of institutionalised workers’ participation and by means of 

elected representatives) represent not only their members but the workforce as a 

                                         
1816 Weiss and Schmidt Labour Law and Industrial Relations 242. Collective normative provisions covers two 

types: (i) employee representation participation and participation in the establishment and (ii) 
provisions regarding employees as part of the workforce of the establishment. The former types of 
provisions will include the extension of works council rights whereas the latter includes the use of 
parking areas, the use of telephones for personal purposes etc (Weiss and Schmidt Labour Law and 
Industrial Relations 189). 

1817 Section 77(5) BetrVG; Weiss and Schmidt Labour Law and Industrial Relations 242 and Waas 
“Employee Representation” 84. 

1818 Section 77(5) BetrVG; Weiss and Schmidt Labour Law and Industrial Relations 242. 
1819 Waas “Employee Representation” 87. 
1820 Waas “Employee Representation” 87. 
1821 Trade unions have a long history in Germany. Their role remains important (Waas “Employee 

Representation” 87).  Weiss sums up the position regarding trade unions in Germany as follows: “A 
characteristic feature of today’s union structure in Germany is the fact that different political and 
ideological wings are amalgamated in one association. This means that within the union movement 
there is no political or ideological fragmentation (so-called principle of amalgamated unions). There are, 
however, exceptions to this general pattern: the Christian Unions which so far play only a marginal role. 
… The second important characteristic of unions in Germany is the fact that they are organized on an 
industry or branch basis. This means that a union is open to all employees in the industry concerned, 
no matter which trade or occupation they are engaged in. This again implies that there is only one 
union for all employees of the branch or industry. Industry or branch in this context should be 
understood in a very broad sense. Thus, for example the Metal Workers’ Union covers the automobile 
industry as well as for example the electrical industry, the shipbuilding industry, the machine building 
industry, and the computer industry, to mention just a few. Again there are unions which do not fit in 
this industry - or branch - based pattern, e.g. the Union of Education and Science, which is not open to 
all employees of an establishment but only to those who have specific professions and occupations in 
the system of education and science” (Weiss 2004 Managerial Law 74). See also Waas “Employee 
Representation” 87-88 with regard to unionisation and collective bargaining. 
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whole.1822 Institutionalised workers’ participation (as indicated above) can divided into two 

channels, namely, works councils, which act as counterparts to management, and workers’ 

representatives on the supervisory board.1823 The power to conclude collective agreements 

is considered “part and parcel of the freedom of association (Koalitionsfreiheit)”1824 which 

is enshrined in Article 9(3) of the German Constitution.1825 The freedom to form an 

association, to join an association, to remain in an association, and to be active in an 

association in Germany is called the “positive freedom of association”. With regard to 

collective bargaining Weiss points out that 

 

… it is highly contested whether and in how far the freedom not to join an association or to 
leave an association, the so-called ‘negative freedom of association’ is protected by this very 
article. In spite of the fact that the negative freedom of association has never been 
endangered, the Federal Labour Court interprets Article 9 para. 3 of the Constitution as 
guaranteeing also this aspect of freedom of association. The ‘negative’ freedom is simply 
regarded as the mirror of the ‘positive’ freedom of association. In actual practice it is very 
difficult to tell from which point on the trade union infringes the negative freedom of 
association.1826 

 

Because both trade unions and works councils can enter into agreements, the following 

might be the result: 

 

It can easily be claimed that the relationship between works councils and employers, on the 
one hand, and the parties to collective agreements, on the other hand, represents one of the 
key problems of German labour law. Specifically, both works councils and trade unions have 
the power to arrive at agreements that take normative effect: Works councils enjoy the right 
to conclude collective agreements, so-called works agreements, with the employer. Similarly, 
the right to conclude collective agreements (so-called collective bargaining capacity, 
Tariffähigkeit) is enjoyed by trade unions and employers’ associations as well as by individual 
employers. Because works councils and trade unions are able to conclude collective 
agreements, the question arises which collective agreements should take precedence in case 
of a (possible) conflict.1827 

 

                                         
1822 Weiss 2004 Managerial Law 73. 
1823 Weiss 2004 Managerial Law 73. 
1824 Waas “Employee Representation” 87. 
1825 Waas “Employee Representation” 87; Weiss 2004 Managerial Law 73. 
1826 Weiss 2004 Managerial Law 73. 
1827 Waas “Employee Representation” 88-89. 
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The engagement in collective bargaining is the main function that can be attributed to 

trade unions and employers’ association. 1828 The Act on Collective Agreements of 1949 

(amended in 1969) is the legal foundation for collective bargaining and provides that 

parties to a collective agreement may be trade unions, on the employees’ part, whereas on 

the employers’ side, it can be either individual employers or associations of employers.1829  

 

Collective bargaining can encompass two types of agreements (see above): (i) works 

agreements between the employer and the works council and (ii) agreements with a trade 

union (trade union agreements).1830 Two types of collective bargaining agreements with 

trade unions exist: (i) those concluded between an employers’ association and the trade 

union (“association agreement”, Verbandstarifvertrag),1831 and (ii) those concluded 

between the employer and the trade union (“company agreement, Firmetarifvertrag).1832 

Association, as well as company, agreements regulate issues such as working conditions, 

especially remuneration and working hours, bonuses, vacation leave and notice periods.1833  

 

Collective agreements concluded at company level between a trade union and a single 

employer are rare and exceptional in Germany as collective agreements, generally, are 

concluded between a trade union and an employers’ association.1834 These collective 

agreements may cover the entire territory of the Federal Republic for a certain industry or 

a certain region of an industry. For purposes of collective bargaining the territory of 

Germany, in most industries, is divided into different regions and it is up to the 

associations to decide on the boundary of such regions.1835 Weiss points,  since collective 

bargaining in Germany takes place at sectoral level, two effects are almost inevitable: 

 
                                         
1828 Weiss 2004 Managerial Law 79; Weiss and Schmidt Labour Law and Industrial Relations 180. 
1829 Weiss 2004 Managerial Law 79; Weiss and Schmidt Labour Law and Industrial Relations 180 
1830 Waas 2011 Comparative Labor Law and Policy Journal 613; Lingemann, von Steinau-Steinrück and 

Mengel Employment & Labor Law 68.  
1831 Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 68.  
1832 Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 68; Weiss and Schmidt 

Labour Law and Industrial Relations 180. 
1833 Lingemann, von Steinau-Steinrück and Mengel Employment & Labor Law 68.  
1834 Weiss 2004 Managerial Law 79; Weiss and Schmidt Labour Law and Industrial Relations 181. 
1835 Weiss 2004 Managerial Law 79. 
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First, the conditions laid down cannot take account of particular circumstances in individual 
companies. Thus, by necessity, the standards must be vague and ambiguous. Secondly, since 
the agreements cover a huge number of enterprises and employees, public attention and 
public pressure is rather significant. Parties to collective agreements hence have no choice 
but to act in an economic and responsible manner. This means that, at least in general, the 
minimum standards laid down in collective agreements cannot exceed the possibilities of 
small companies within the respective industry. This is why collective agreements are quite 
often only of limited relevance for the more prosperous sectors within an area covered.1836 

 

Works agreements cannot deal with remuneration and other conditions of employment if 

such matters are already regulated by a collective agreement and have been fixed by or 

are annually fixed by such a collective agreement.1837 A matter is considered to be “already 

regulated”1838 if such a matter is regulated in collective agreements in a particular region 

and industry branch: this entails that such a collective agreement will pre-empt a works 

agreement even if such a collective agreement does not apply to the specific establishment 

and to the employment relationships within this establishment.1839  

 

Waas points out that “even if a works agreement is more beneficial for an employer than 

an applicable collective agreement, the latter agreement prevents the works agreement 

from becoming effective”.1840 The implication is that “even in establishments where neither 

the employer is a member of the employers’ association nor the employees are union 

members, remuneration or other working conditions cannot be regulated by works 

agreements”.1841 This rigid rule applies only to works agreements on matters about which 

the works council has no right to co-determination, as the works council has no power (in 

                                         
1836 Weiss 2004 Managerial Law 79. 
1837 Section 77(3) BetrVG. See also Waas “Employee Representation” 89 and Weiss and Schmidt Labour 

Law and Industrial Relations 242-243 in this regard. 
1838 See for example Federal Labour Court Case 04/20/1999-1 ABR 72/98 where the court had to deal with 

a trade union taking legal action against standard type arrangement which regulates matters “already 
regulated” in a collective agreement. The court held that the collective freedom of association granted 
in Article 9(3) of the German Constitution was violated because it not only prevented an association 
from concluding a collective agreement, but also agreements or measures whose aim was frustrating or 
bypassing of collective agreements. See also Waas “Employee Representation” 87 and Weiss and 
Schmidt Labour Law and Industrial Relations 245. 

1839 Weiss and Schmidt Labour Law and Industrial Relations 243. 
1840 Waas “Employee Representation” 89. 
1841 Weiss and Schmidt Labour Law and Industrial Relations 243. 



 

 340 

these cases) to induce the management to sign such an agreement (see discussion 

above).1842   

 

The reason for excluding such works agreements in cases of already existing collective 

agreements is to prevent the works council from competing with trade unions. Section 

77(3) BetrVG makes it clear that no rivalry (with reference to collective bargaining) should 

exist between trade unions and works councils.1843 Rivalry between works councils and 

trade unions is regarded as “a threat to the collective bargaining system”, because, if there 

is a breakdown in the system of collective agreements, then the result would be “no 

adequate substitute at plant level where works agreements cannot be enforced by the 

works council”.1844 Weiss and Schmidt point out, in order to “safeguard the strength of the 

collective bargaining system, the prerogative of parties to a collective agreements to 

regulate working conditions must be respected”. 1845  

 

Waas maintains that it comes as no surprise that the courts have extensively interpreted 

Section 77(3) BetrVG as follows: 

 

First, section 77(3) WCA deal with all conditions of employment independent of their quality 
or nature. Second, it is not required for the employer to actually be bound to a collective 
agreement (by being a member of the employers’ association which entered into such an 
agreement) to legally block the conclusion of a works agreement. If, for instance, a collective 
agreement exists for the metalworking industry, the employer who does business in this 
sector is prevented from concluding a works agreement with the works council, even if 
he/she is not a member of the employers’ association which concluded the agreement and, 
as a result, is not bound to that agreement. Third, it is not required for a collective 
agreement to actually be in force. According to the wording of section 77(3) WCA, it is 
sufficient when a certain subject matter is ‘usually fixed by collective agreement’, which is the 
case if, first the matter was once the subject of collective bargaining and if, second, it is 
reasonable to believe that it will again become the subject of collective bargaining in the 
foreseeable future.1846 

                                         
1842 Weiss and Schmidt Labour Law and Industrial Relations 243. 
1843 Section 77(3) BetrVG. See also Waas “Employee Representation” 89 and Weiss and Schmidt Labour 

Law and Industrial Relations 242-243 in this regard. 
1844 Weiss and Schmidt Labour Law and Industrial Relations 243. 
1845 Weiss and Schmidt Labour Law and Industrial Relations 243. 
1846 Waas “Employee Representation” 89. 
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7.3.1.4 The relationship between collective bargaining and industrial action 

 

The important role of trade unions in Germany (as indicated earlier) cannot be 

downplayed: they have been “the typical vehicle” through which concerns are raised and 

articulated. 1847 Trade unions provide a practical answer for workers through industrial 

action “to have an outlet to express their concerns”, which is “particularly important in 

times of austerity”.1848 In Germany Article 9(3) the German Grundgesetz (Basic Law) 

provides as follows: “The right to form associations to safeguard and improve working and 

economic conditions shall be guaranteed to every individual and to every occupation or 

profession”. Waas points out that Article 9(3) covers both individual and collective freedom 

of association, however, the right to bargain collectively is not expressly mentioned.1849 

However, it is generally understood that the right to bargain collectively forms an essential 

element of the freedom of association.1850 In this context Waas points out:  

 

though the right to collective action is also not mentioned in Article 9(3), it is understood as 
being included in the freedom of association insofar as such a right is necessary to ensure an 
effective right in collective bargaining.1851 

 

Barnard stresses that “the operation of collective bargaining would be undermined if trade 

unions did not have the power to put pressure on employers or employers' associations to 

enter into collective agreements on reasonable terms”.1852 In this context Barnard points 

out the following regarding the relationship between collective bargaining and strike 

action: 

 

                                         
1847 Barnard 2012 E L Rev 120. 
1848 Barnard 2012 E L Rev 120; Waas “The Right to Strike” 236. 
1849 Waas “The Right to Strike” 236. 
1850 Waas “The Right to Strike” 236. 
1851 Waas “The Right to Strike” 236. 
1852 Barnard 2012 E L Rev 120. 
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Collective action is the means of equalising the power of the employer and it is the most 
important and effective way that workers have to express their concerns. And so strike action 
is the corollary of collective bargaining, a link made express by both art.6 of the European 
Social Charter 1961 (and 1996) and art.28 of the EU Charter of Fundamental Rights. This link 
was recognised too by the German Federal Labour Court as early as 1955 when it made clear 
that ‘industrial conflict must be exclusively understood as complementary to collective 
bargaining’. Article 9(3) of the German Constitution was amended in 1968 to include a 
provision that certain emergency measures could not be taken against industrial action, 
declared by associations on either side, to safeguard and improve working conditions. By 
implication, industrial action is now a constitutionally protected right in Germany.1853  

 

Virtually “no statutory provisions” refer to industrial action in Germany, nevertheless, it is 

regulated in detail and the law regarding industrial action is, exclusively, “judge-made 

law”.1854 Judge-made law is of increasing importance and of particular relevance regarding 

labour law in the fields of individual and collective labour law,1855 but, particularly, 

collective labour law.1856 Because of the inactivity of the legislator, the labour courts have 

developed legal rules on industrial action or trade union rights as they dealt with cases on 

these topics.1857 Weiss points out, in other areas, such as collective bargaining, where 

statutory rules exist, that these rules are “vague and fragmentary”, which means that 

crucial problems are left to the judiciary.1858 In areas such as workers’ participation 

through works councils the statute is detailed but has not prevented the courts from 

continuously trying to “re-balance the power relationship” between individual employers 

and works councils.1859 Of particular importance in this regard is the following: 

 

Of course, in order to play the game correctly, the judges have to take recourse to a 
statutory provision, even if this provision does not say anything. In case of the topics dealt 
with in this chapter the point of reference was and still is article 9 par. 3 of the German 

                                         
1853 Barnard 2012 E L Rev 121. 
1854 Kirchner, Kremp and Magotsch Key Aspects of German Employment 200; Weiss and Schmidt Labour 

Law and Industrial Relations 199; Weiss “Judge-made Labour Law” 122 and 126. 
1855 Weiss “Judge-made Labour Law” 122. 
1856 Weiss “Judge-made Labour Law” 122. 
1857 Weiss and Schmidt Labour Law and Industrial Relations 199; Weiss “Judge-made Labour Law” 122 and 

126. 
1858 Weiss “Judge-made Labour Law” 122. 
1859 Weiss “Judge-made Labour Law” 122. 
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Constitution. This article deals with freedom of association and says nothing about the 
lawfulness of industrial action.1860 

 

The important feature is the term “industrial action”, which was not included in Article 9 

paragraph 3 of the German Constitution.1861 Article 9 paragraph 3, however, was amended 

by the so-called Emergency Acts of 1968 (Notstandsgesetze), to include a provision 

“according to which certain emergency measures may not be directed against industrial 

action, declared by associations of either side, to safeguard and to improve working and 

economic conditions”.1862 The amendment does not define the legal boundaries of 

industrial action, but it implies the following: “if industrial action is constitutionally 

protected against measures of emergency, industrial action must be lawful, at least to a 

certain extent”.1863 

 

In 1955 the Federal Labour Court (Bundesarbeidsgericht, FLC) delivered a “basic and still 

leading” judgment,1864 which outlined the basic structure of strike and lock-out law. The 

FLC has since refined and modified this position in subsequent judgments.1865 Due to the 

fact that freedom of association impacts directly on collective bargaining, the relationship 

between collective bargaining and industrial action (according to case law/judge-made 

law) can be put as follows: 

 

Therefore, in the view of the FLC, industrial action has to be understood as being merely an 
annex to collective bargaining. Industrial action is only allowed in so far as its purpose is the 
achievement of a collective agreement, and the achievement of aims that can be regulated in 
a collective agreement. Any industrial action for other purposes, whatever they may be, is 
understood to be illegal from the very outset. A very important implication of this 
interrelationship between collective bargaining and industrial action is the following: industrial 
action may legally only be carried out by parties competent to conclude a collective 
agreement. For the employees’ side, this means that a strike can only be called out by a 
trade union. The consequence of this understanding is that all strikes declared by a group of 

                                         
1860 Weiss “Judge-made Labour Law” 126. 
1861 Weiss and Schmidt Labour Law and Industrial Relations 199; Weiss ““Judge-made Labour Law” 126. 
1862 Weiss and Schmidt Labour Law and Industrial Relations 199; Weiss ““Judge-made Labour Law” 126-

127. 
1863 Weiss and Schmidt Labour Law and Industrial Relations 199; Weiss “Judge-made Labour Law” 126-127. 
1864 Federal Labour Court (FLC) of 28 January 1955, Arbeitsrechtliche Praxis, No.1 Art. 9 GG Arbeitskampf. 
1865 Weiss and Schmidt Labour Law and Industrial Relations 199; Weiss ““Judge-made Labour Law” 127. 
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employees which are not backed by the union,1866 so-called wild-cat strikes,1867 are illegal, no 
matter what their goals may be and no matter how reasonable these goals are. Therefore, in 
Germany the right to strike is in fact a trade union right and not a right of the individual.1868  

 

Other requirements are set by the FLC for lawful strikes: some important developments are 

highlighted. The FLC originally (in 1955) introduced the principle of “social adequacy”1869 in 

order to evaluate the legality of a strike.1870 However, it became obvious that the principle 

of social adequacy was not helpful in resolving the problem of legitimacy. Then the FLC in 

1971 applied the principle of proportionality1871 as the governing criterion of strike law.1872 

The principle of proportionality tends to prevent the abuse of strikes as the strike itself is 

governed by this principle.1873 Proportionality implies: 

 

                                         
1866 Waas acknowledges that consensus exists that only certain trade unions can “rightfully call a strike” 

(“The Right to Strike” 237). He adds in this context: “Trade unions are empowered to call a strike itself 
if, and only if, they enjoy the so-called ‘capacity to bargain collectively.’ This capacity requires, among 
other things, an ability to enforce their objectives (so-called social power). Trade unions must be in a 
position to exert sufficient pressure to induce the counterpart to conclude a collective bargaining 
agreement. Because the right to bargain collectively is only constitutionally applicable to those groups 
which can make sensible contributions to the spheres not explicitly regulated by the state, trade unions 
must be in a position to exert sufficient pressure to push their counterpart to commence negotiations 
for a collective agreement. That the right to strike is conditional on the ‘capacity to bargain collectively’ 
seems plausible given the fact that German law guarantees the right to strike only insofar as that right 
is understood as being necessary to ensure proper collective bargaining” (Waas “The Right to Strike” 
237-238). 

1867 Waas also points out that according to the courts wildcat strikes may be with retrospective effect be 
legitimised by trade unions taking over the strike. The reason for this is two-fold: “First, trade unions 
would be put in a position of mere observers if ‘wildcat strikes’ could not be legitimised. Second, trade 
unions must be able to determine the point in time at which a strike should be initiated. Against this 
background, the courts also acknowledge a trade union’s aim to surprise employers with sudden strike 
action (by taking over a strike that was initially initiated by a group of workers)” (Waas “The Right to 
Strike” 238). 

1868 Weiss and Schmidt Labour Law and Industrial Relations 199; Weiss “Judge-made Labour Law” 127. See 
also Kirchner, Kremp and Magotsch Key Aspects of German Employment 200. 

1869 FLC of 28 January 1955 – GS 1/54, Arbeitsrechtliche Praxis, No. 1 Art. 9 GG Arbeitskampf. 
1870 Weiss “Judge-made Labour Law” 127.  
1871 FLC of 21 April 1971 – GS 1/68, Arbeitsrechtliche Praxis, No. 43 Art. 9 GG Arbeitskampf. 
1872 Weiss “Judge-made Labour Law” 128.  
1873 Weiss and Schmidt Labour Law and Industrial Relations 203; Weiss “Judge-made Labour Law” 128. See 

also Kirchner, Kremp and Magotsch Key Aspects of German Employment 201. 
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the strike is only admissible after all other options for solution of the problems are exhausted, 
which in turn means that all negotiations must have failed (the so-called ‘ultima ratio’ 
principle).1874 

 

From the principle of proportionality the FLC has derived the following specific 

prerequisites:1875  

(i) the strike must respect the peace obligation (the peace obliges the parties to the 

collective agreement to maintain industrial peace for the duration of the agreement in 

question),  

(ii) the strike must be fair and 

(iii) the strike be the last resort.  

 

According to the FLC, “not only a strike as such would violate the peace obligation, but any 

activity initiating and preparing a strike”:1876 consequently, “before the peace obligation 

has expired, no preparation for a strike may lawfully be carried out”.1877 The ultima ratio 

principle is of great importance in cases where employees, for example, stop work for two 

                                         
1874 Kirchner, Kremp and Magotsch Key Aspects of German Employment 201; Waas “The Right to Strike” 

240-241. 
1875 Weiss and Schmidt Labour Law and Industrial Relations 203; Weiss “Judge-made Labour Law” 128. See 

also Kirchner, Kremp and Magotsch Key Aspects of German Employment 201 and Waas “The Right to 
Strike” 242-243. 

1876 Waas “The Right to Strike” 242. 
1877 FLC of 31 October 1958 – 1 AZR 632/57, Arbeitsrechtliche Praxis, No. 2 § 1 TVG Friedenspflicht. See 

also Weiss “Judge-made Labour Law” 128. Waas, with reference to the peace obligation, points, out: 
“The peace obligation, as acknowledged by the courts, is ‘double-edged’ in the sense that it not only 
entails that the parties bound to it must abstain from calling or otherwise supporting industrial action 
(passive side), but also that the parties must see to it that their members abstain from such action 
(active side). … The peace obligation means that industrial action is illegal during the validity period of 
the collective agreement if it is directed against the collective agreement as a whole or against part of 
it. An employer can rely on a peace obligation that is part of a collective agreement concluded by an 
employers’ association to which he or she belongs. This peace obligation also protects him or her from 
a strike that a trade union calls in order to get him or her to conclude a ‘company collective agreement’ 
on subjects already covered by the other collective agreement. As a result, employers whose 
employees enjoy working conditions that are fixed by a collective agreement can, in principle, rely on 
not being targets of industrial action. In Germany, collective agreements continue to have some effect 
following their termination. During that period, there is no ‘statutory’ peace obligation, though the 
parties may agree on a continuing peace obligation to gain time for negotiations that are not 
threatened by a strike” (Waas “The Right to Strike” 242-243). 
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to three hours during negotiations to put pressure on the employer.1878 The proportionality 

principle is applied in Germany with considerable caution:1879 

 
Though an ultima ratio principle is known in the German law on strikes and lock-outs, it is 
very reluctantly applied by the courts because, among other things, it is regarded as the very 
aim of a strike to make the employers suffer. As a consequence a strike might only be 
regarded as ‘out of proportion’ if it aims at destroying the employer economically.1880 

 

Short and spontaneous “warning strikes” lasting not more than a few hours during the 

negotiation stage as a means of exerting pressure have remained marginal and more or 

less isolated incidents during the bargaining stage.1881 The FLC found that these strikes 

during negotiations are not lawful, as they were not utilised as a last resort in the case 

when negotiations failed.1882 In this context the developments and views regarding the 

position of the FLC on whether a strike is a “warning strike” or “normal strike” can be 

summarised as follows:1883 

 

This traditional view changed when, in 1976, the FLC had to decide on the lawfulness of a 
short strike of a few hours in one establishment which remained the single action of this kind 

                                         
1878 Kirchner, Kremp and Magotsch Key Aspects of German Employment 201. See also Weiss “Judge-made 

Labour Law” 129 regarding the so-called warning strikes. 
1879 Barnard 2012 E L Rev 123 where Barnard refers to private correspondence with Waas. 
1880 See also Weiss and Schmidt Labour Law and Industrial Relations 204 in this regard. 
1881 Weiss and Schmidt Labour Law and Industrial Relations 204; Weiss “Judge-made Labour Law” 129.  
1882 Weiss and Schmidt Labour Law and Industrial Relations 204; Weiss “Judge-made Labour Law” 129.  
1883 Weiss further sums up the reaction of the trade unions regarding this development as follows:  “Faced 

with this situation some trade unions developed the strategy of so-called ‘new mobility’. This strategy 
consisted in ‘warning strikes’ rotating within the area to be covered by a collective agreement and 
conducted during negotiations. The question was whether or not these local short strikes, based on a 
highly developed union strategy, fell under the category ‘normal strike’ or under the category ‘warning 
strike’. In the first case they would have been unlawful since the above mentioned prerequisites for a 
lawful strike were not met, whereas they would have been lawful in the second case. For the unions, 
the strategy of ‘new mobility’ has a great advantage when compared to a ‘normal strike’. Due to the 
obligation to pay strike benefits granted by the unions’ standing rules, a normal strike has become very 
expensive for German trade unions. By contrast, a strike along the lines of ‘new mobility’ is very cheap, 
the union does not pay any benefits at all. Thus, for the unions it was crucial whether ‘new mobility’ 
was lawful. In 1984, the FLC confirmed the legality of the strikes conducted in the framework of ‘new 
mobility’ by categorising them as being warning strikes. This decision provoked strong opposition from 
the employers’ side. Employers and employers’ associations were questioning the constitutionality of 
this judgment. They argued that the system of free collective bargaining, as guaranteed by the 
Constitution, would be endangered by the fact that, due to the lawfulness of the strategy of ‘new 
mobility’, the employees’ side would become too powerful, thereby destroying the balanced negotiation 
procedure” (Weiss “Judge-made Labour Law” 129). 
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during all following bargaining rounds within the respective industry and region.1884 The Court 
evidently wanted to legalize warning strikes for the very simple reason that in the past it had 
quite often turned out that those small ‘warning strikes’ led to a quicker compromise, thereby 
eliminating the necessity for a big strike. Thus, with regard to the principle of last resort 
[ultima ratio], the Court stated: ‘the principle is only meant for a strike of a longer duration or 
a strike of an indefinite period... If the only intention of a strike is to promote negotiations by 
demonstrating the employers’ side the employees’ readiness to go on strike, then this mild 
pressure, by way of a short warning strike, may be exerted before means of negotiation are 
exhausted.’ In other words, the criterion of last resort only applies to a normal strike, but not 
to warning strikes. Since 1976 consequently the question has become controversial of where 
to draw the demarcation line between ‘normal strike’ and ‘warning strike’, the latter being 
characterized by mild pressure and short duration.1885 

 

However, this position of the FLC has changed dramatically: it no longer differentiates 

between normal and warning strikes with regard to the ultima ratio principle (principle of 

last resort).1886 At the same time the FLC has significantly lowered the conditions to be met 

in order to abide by the requirements of ultima ratio. The implication is that it is now much 

easier to go on strike, even at an early stage of negotiations.1887 According to the FLC, the 

principle of ultima ratio: 

 

does not require a formal declaration that collective bargaining has broken down as a 
prerequisite for initiating industrial action of any kind. That initiation rather reflects the free 
declaration of the party concerned, a declaration which is not open to review and, hence, 
solely determining, that it considers the possibilities of reaching an understanding without 
recourse to pressure to be exhausted. This means that there is no later determining point of 
time as from which industrial action other than warning strikes ... becomes lawful. There is a 
uniform point as from which a warning strike, like any other form of industrial action, is not 
excluded, even though collective bargaining continues1888 

 

The implication of this new approach is that the principle of ultima ratio “has more or less 

become meaningless”.1889 

                                         
1884 FLC of 17 December 1976 – 1 AZR 605/75, Neue Juristische Wochenschrift, 1977, 1079. 
1885 Weiss and Schmidt Labour Law and Industrial Relations 204-205; Weiss “Judge-made Labour Law” 129.  
1886 FLC of 21 June 1988 – 1 AZR 651/86, Arbeitsrechtliche Praxis, No. 108 Art. 9 GG Arbeitskampf. See 

also Weiss and Schmidt Labour Law and Industrial Relations 204-205; Weiss “Judge-made Labour Law” 
130. 

1887 Weiss and Schmidt Labour Law and Industrial Relations 205; Weiss “Judge-made Labour Law” 130. 
1888 Weiss and Schmidt Labour Law and Industrial Relations 205-206; Weiss “Judge-made Labour Law” 130. 
1889 Weiss and Schmidt Labour Law and Industrial Relations 206; Weiss “Judge-made Labour Law” 130. 
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7.3.2 Social co-determination under European law  

7.3.2.1 Overview 

 

In 1985 European labour law was “still at a rudimentary stage”.1890 The European 

Economic Community (EEC)1891 Treaty’s approach to social policy was “still minimalist”: the 

dominant perspective was economic and the primary effort was to construct a single 

market.1892 Regardless of the fact that the EEC lacked legislative powers in the area of 

labour law a number of directives on labour law were in existence.1893 These directives 

included the following:1894 

(i) equal pay for women and men;1895 

(ii) comprehensive equal treatment for women and men in employment;1896 

(iii) protection of workers against collective redundancies; 1897 and 

(iv) protection of workers in the case of transfer of undertakings and insolvency of the 

employer.1898  

 

The starting point of the EEC: 

 

is utmost diversity between the different Member States. This diversity has increased 
significantly due to the recent EU-enlargements … The differences of the labor law and 
industrial relations systems between the Member States are deeply rooted in each country’s 
history and culture. They cannot easily be changed. Therefore, even if the European 
Community is a supra-national entity with legislative, executive, and judicial powers it was 
clear from the very beginning that harmonization leading to uniformity cannot be the goal. 
The strategy from the very beginning, therefore, was to establish minimum-conditions by 

                                         
1890 Weiss 2010 IJCLLIR 3. 
1891 The European Economic Community (EEC) was renamed the European Community (EC) (see Weiss 

2010 IJCLLIR 3 in this regard). 
1892 Weiss 2010 IJCLLIR 3. 
1893 Weiss 2010 IJCLLIR 3. 
1894 Weiss 2010 IJCLLIR 3. 
1895 Directive 75/117/EEC of 10 February 1976, L 45/19. 
1896 Directive 76/207/EEC of 9 February 1976, OJ 1976, L 39/40.  
1897 Directive 96/34/EC of 3 June 1996, OJ 1996, L 145/9. 
1898 Directive 77/187/EEC of 5 March 1977, OJ 1977, L 61. 
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way of a very specific legislative instrument, the so-called Directive. The roof confederations 
of both sides of industry on the European level play an important role in the production of 
such Directives. A Directive only defines the purpose to be achieved and fixes some 
cornerstones but leaves all the rest to the implementation by the Member States. Therefore, 
each Member State has the possibility to adapt the European rules into its very context in a 
different way.1899 

 

The first signs of employee involvement in Member States Directives developed as recently 

as the 1970s. The Directives on Employee Involvement in the Event of Collective 

Redundancies was “the reaction to a spectacular case in which it turned out that uneven 

structures among Member States in this area may be abused by transnationally operating 

companies”.1900 The driving force behind the Directive on transfer of undertakings was the 

attempt to increase job security in the case of a transfer of undertaking. The real 

breakthrough came in 2002 when the Directive on a framework for information and 

consultation came into effect.1901  

 

In 2009 an important development was the Charter on Fundamentals Rights of the EU, 

which had been passed in 2000 as a “legally non-binding” declaration, became a “legally 

binding” part of the Lisbon Treaty.1902 The Charter contains a chapter on fundamental 

social rights: which include the right to collective bargaining, the right to strike, the right to 

information and consultation, the right to working conditions which respect health, safety 

and dignity, the right to protection against unjustified dismissal, to mention a few.1903 The 

legislative powers of the EC regarding labour law were significantly extended by the 

protocol to the Maastricht Treaty in 1992 as well as by the Treaty of Amsterdam in 

1998.1904 The EC was empowered to legislate practically all aspects of labour law, except 

“pay, the right of association, the right to strike and the right to impose lock-outs”1905 and 

                                         
1899 Weiss 2007 Comp Lab L & Pol'y J 471. 
1900 Weiss 2007 Comp Lab L & Pol'y J 477. 
1901 Weiss 2007 Comp Lab L & Pol'y J 478. 
1902 Weiss 2010 IJCLLIR 4; Weiss “Re-inventing Labour Law?” 50. The Charter came into effect on 1 

December 2009. 
1903 Weiss 2010 IJCLLIR 4; Weiss “Re-inventing Labour Law?” 50.  
1904 Weiss 2010 IJCLLIR 4.  
1905 Art 137 para 5 EC-Treaty. See also Weiss 2010 IJCLLIR 4 in this regard. Collective action will be 

discussed below. 
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to enact legislation on most of the subject matters by qualified majority.1906 However, the 

EC was allowed to pass directives only on minimum standards and had to observe the 

principles of “subsidiarity and proportionality” as contained in the Treaty.1907  

 

In the context of labour law, the international standards developed by the ILO as 

“universal basis of the international body of labour law” 1908 and the role of ILO 

conventions in the European context, need to be noted. Weiss points out that the ILO’s 

approach of standard setting is not without problems: 

 

… first, many of the conventions are outdated and no longer feasible for the modern world of 
work. Second, a significant number of Member States are very hesitant in ratifying 
conventions. Third, it has to be stressed that ratification does not mean implementation. In 
many countries the administrative mechanisms for such implementation are simply not 
available. In addition the monitoring procedure by the ILO is relatively complicated but in the 
very end rather inefficient. Not much progress has been made in this respect. The 
sanctioning mechanism is still based on the idea of ‘mobilization of shame’. But it seems that 
‘shame’ is not very widespread among those who do not live up to what they have ratified. 
Fourth, quite often ILO standards are shaped according to the needs and conditions of highly 
industrialized countries and not according to the situation of developing countries. Without 
going into further details, much has to be improved in the ILO’s standard setting, the rules 
are to be adapted to the challenges of today’s world of work and the enforcement machinery 
has to be strengthened significantly. 

The situation is different if standard setting on a regional scale is envisaged. If Europe is 
taken into account a distinction has to be made between the Council of Europe and the EU. 
The European Social Charter developed in the context of the Council of Europe has the same 
problems of enforcement as the ILO. It also is based on the assumption of ‘mobilization of 
shame’. This, however, is different in the context of the EU, a supranational entity with 
legislative and judicial powers. EU law has supremacy over national law. EU law already has 
shaped significantly important areas of labour law: anti-discrimination law, law on health and 
safety or law on new forms of employment, to take just some examples of the individual 
employment relationship, and promotion of information and consultation of workers’ 
representatives on the collective side. However, the EU regulation of labour law is still very 
fragmentary. And in view of the heterogeneous interests of the 27 Member States it may well 
be doubted whether a comprehensive regulation on this level can be expected.1909 

 

The following sections will now consider the European Uniony’s legislative measures in the 
                                         
1906 See also Weiss 2010 IJCLLIR 4 in this regard.  
1907 See also Weiss 2010 IJCLLIR 4 in this regard. 
1908 Weiss “Re-inventing Labour Law?” 52. 
1909 Weiss “Re-inventing Labour Law?” 52-53. 
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area of labour law: they are of greater importance to the central theme of the thesis than 

the inputs into individual labour law.1910 Three particular legislative steps in the area of 

workers’ participation in the EU can be identified: two refer to transnational undertakings 

and groups of undertakings, one refers to domestic structures within the Member 

States.1911 

 

7.3.2.2 Collective Labour Law 

7.3.2.2.1 The Directive on European Works Councils 

 

Economic, social and political integration has meant that not only legislation in Europe but 

also workers’ participation schemes and collective bargaining had to be 

internationalised:1912 especially given cognisance of the transnational structure of workers’ 

participation as established by EU law; most importantly through the European Works 

Councils (EWCs).1913 The European Works Council Directive (EWC),1914 amended in 

2009,1915 focuses on the establishment of a body representing the interests of all 

employees in undertakings and groups of undertakings. Thus, it covers transnational 

undertakings and groups of undertakings in the EU, which must have at least 1000 

employees and at least 50 employees of the undertaking or of different undertakings of 

the group in each of at least two different Member States.1916 EWCs were designed as “a 

tool for information and consultation”,1917 however, the EWC system “has developed 

dynamics of its own and gone far beyond information and consultation towards 
                                         
1910 For a detailed discussion on developments on individual labour law in the EC consult Weiss 2007 Comp 

Lab L & Pol'y J 472-475 as well as Weiss 2010 IJCLLIR 5-9. 
1911 Weiss 2010 IJCLLIR 9. 
1912 Weiss “Re-inventing Labour Law?” 54. 
1913 Weiss “Re-inventing Labour Law?” 54. 
1914 Directive 94/45/EC of 22 Sep, OJ L 254/64. See also Hendrickx 2010 ELLJ 75 in this regard. 
1915 Directive 09/38/EC of 6 May 2009, OJ L 122/28. Weiss points out the following regarding the 2009 

amendment: “The amendment of 2009 mainly has brought clarifications on the timing and content of 
information and consultation, has integrated ECJ’s judgements into the directive and has strengthened 
the link between EWC and national workers’ representatives. Far-reaching requests by the trade unions 
were not met” (Weiss 2010 IJCLLIR 10). 

1916 Article 2(1)(a)-(c) of EWC Directive. See also in this regard also Weiss “Re-inventing Labour Law?” 53; 
Weiss 2010 IJCLLIR 9. 

1917 See Article 1(1) of EWC Directive. Seifert “Transnational Collective Bargaining” 87. 
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negotiations, leading to agreements” which cover a variety of topics, including 

restructuring (including relocation).1918  Weiss points out that the “legal effect of all these 

agreements is still totally unclear”, nevertheless, they have a “factual impact”.1919   

 

To establish such an EWC a “relatively complicated procedure” is provided for:1920  

(i) Employee representatives in each undertaking or each group of undertakings must 

form a “special negotiating body”.1921 The special negotiating body must be 

composed of employee representatives from each Member State in which the 

Community-scale undertaking or group of undertakings employs at least 100 

employees.  

(ii) The EWC must then by set up written agreement between the central management 

of the Community-scale undertaking or of the controlling undertaking of the group 

and the special negotiating body. The EWC (in cases where a Community-scale 

undertaking or group of undertakings has its central management or its controlling 

undertaking outside the EU) must be set up by written agreement between its 

representative agent within the EU or, in absence of such an agent, the management 

of the undertaking or of the group of undertaking with the largest number of 

employees and the special negotiating body. 

 

                                         
1918 See in this regard also Weiss “Re-inventing Labour Law?” 53. 
1919 See in this regard also Weiss “Re-inventing Labour Law?” 53. In this context Weiss points out the 

following: “Since in this context the interaction between national and European actors is far more 
developed than in the context of the inter-professional and sectoral social dialogue, the EWC pattern 
might be somehow the forerunner for a system of European collective agreements, of course confined 
to the respective groups of undertakings. This development is not without risks. The danger might be 
that the focus is too much on big groups of undertakings, thereby neglecting other companies, in 
particular small and medium-sized enterprises. One of the difficult tasks in developing a European 
system of collective bargaining will be to find the right balance between big groups of transnationally 
operating undertakings and all the many other companies which are not linked to the EWC structure. … 
Without any legal base, the workforce of some MNEs (such as VW, Daimler, or Renault) has established 
world works councils whose powers should not be overestimated. But they certainly are a step in the 
right direction. And Framework Agreements between MNEs on the one side and world works councils or 
international trade unions are concluded to an increasing extent. … In short and to make the point: 
there are rudimentary signs of developing trans-national collective schemes and agreements. This 
development has to be strengthened in the future” (Weiss “Re-inventing Labour Law?” 53). 

1920 Weiss 2010 IJCLLIR 9; Seifert “Transnational Collective Bargaining” 87. 
1921 See discussion in 7.2.3 above regarding the special negotiating body. 
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If the special negotiating body, by a two-thirds majority, decides not to request such an 

agreement, then this will end the matter.1922 The subsidiary requirements in the Annex to 

the EWC apply only if the central management refuses to commence negotiations within 

six months of receiving such a request or if after three years the two partners are unable 

to reach an agreement.1923  

 

Weiss accordingly points out that these “fall back clauses are the only form of pressure 

available to the special negotiating body”1924 because they  

 

expressly limit the EWC's competence to information and consultation to information and 
consultation on matters which affect either the trans-nationally operating undertaking or 
group of undertakings as a whole or at least two subsidiaries of the undertaking or two 
undertakings of the group situated in different Member States.1925 

 

7.3.2.2.2 The SE Employees’ Directive 

 

The second issue with regard to legislative steps in the area of workers’ participation in the 

EU is the directive supplementing the statute for a SE company. See paragraph 7.2.3 

above for a detailed discussion of this directive. 

 

 

 

7.3.2.2.3 The Information and Consultation Directive 

 

The Directive on a framework for information and consultation of 20021926 (as opposed to 

the two directives mentioned above which refer to the transnational context) shapes the 

participation structure within the member states: it covers both public and private 

undertakings with at least 50 employees and establishments with at least 20 employees in 

                                         
1922 See Article 5(5) of EWC Directive. 
1923 See Article 7 of EWC Directive. 
1924 Weiss 2010 IJCLLIR 10. 
1925 Weiss 2010 IJCLLIR 10. 
1926 Directive 02/14/EC of 11 March 2002, OJ L 80/29. 



 

 354 

Member States.1927 The preamble of the Information and Consultation Directive provides as 

follows: “information, consultation and participation for workers must be developed along 

appropriate lines, taking account of the practices in force in different Member States”.  

 

The Directive defines the structure of information1928 and consultation,1929 and contains 

important “procedural requirements”.1930 Article 4(2) of the Directive provides that 

information and consultation shall cover the following aspects: 

 

(a) information on the recent and probable development of the undertaking's or the 
establishment's activities and economic situation;  

(b) information and consultation on the situation, structure and probable development of 
employment within the undertaking or establishment and on any anticipatory measures 
envisaged, in particular where there is a threat to employment;  

(c) information and consultation on decisions likely to lead to substantial changes in work 
organisation or in contractual relations, including those covered by the Community 
provisions referred to in Article 9(1).  

 

Article 4(3) of the Directive provides that information “shall be given at such time and in 

such fashion and with such content as are appropriate to enable, in particular, employees' 

representatives to conduct an adequate study and, where necessary, prepare for 

consultation”. Consultation has to meet several requirements:1931  

(1) the appropriateness of the timing, the method and the content must be ensured;  

(2) consultation has to take place at the appropriate level of management and 

representation, depending on the subject under discussion;  

(3) the employees' representatives are entitled to formulate an opinion based upon the 

relevant information that is supplied by the employer; 

                                         
1927 Art 3(1) of the Information and Consultation Directive. See also Weiss 2010 IJCLLIR 12. 
1928 Art 2(1) of the Information and Consultation Directive defines information as follows: “transmission by 

the employer to the employees' representatives of data in order to enable them to acquaint themselves 
with the subject matter and to examine it”. 

1929 Art 2(1) of the Information and Consultation Directive defines consultation as follows: “the exchange of 
views and establishment of dialogue between the employees' representatives and the employer”.  

1930 See also Weiss 2010 IJCLLIR 12. 
1931 Art 4(4) of the Information and Consultation Directive. 
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(4) consultation must also take place in such a way that the employees' representatives 

are entitled to meet with the employer and to obtain a response as well as the 

reasons for that response, to any opinion they may formulate; and  

(5) an attempt has to be made in case of decisions within the scope of the employer's 

management powers to seek prior agreement on the decisions covered by 

information and consultation.1932  

 

Weiss points out that the Directive, as a whole, “remains very flexible and leaves the 

structural framework and the modalities to a great extent to the member states”, 

nevertheless it is “an important step to promote minimum conditions for information and 

consultation throughout the Community”. 1933 Because the directive provides only a 

minimum framework, it does not affect more favourable arrangements in Member States 

and can also not be used to justify the “reduction or destruction of existing patterns”.1934 

 

7.3.2.2.4 Collective bargaining and industrial action in the European Union 

 

Before we commence a discussion on transnational collective bargaining in the European 

Union, Weiss provides a good summary of the developments: 

 

In the 1960s visions of legal structures that had no link to reality were in fashion. One 
favourite object of these dreams was the European Collective Agreement. Quite a few models 
for such a system of European collective bargaining and European collective agreements 
were developed. This dream was based on the naïve assumption that the huge differences of 
the existing systems of collective bargaining in the Member States could simply be abolished 
and turned into a uniform European structure. However, it soon turned out that these 
differences in the Member States’ systems of collective bargaining – referring to all possible 
aspects, including the different form of the actors, the different levels of bargaining, the 
different legal quality and effect of collective agreements, the scope of coverage by such 
agreements, the mechanisms of conflict resolution, in particular strike and lock-outs – were 
the result of specific cultural traditions in the Member States. They were to be seen as a sort 
of expression of national identity, that could not simply be modified or even abolished. 
Therefore, it comes as no surprise that these dreams were given up quite soon and that 

                                         
1932 Weiss points out that the directive unfortunately “does not tell what is happening if an agreement is 

reached, but the employer is not implementing it” (Weiss 2010 IJCLLIR 12). 
1933 See also Weiss 2010 IJCLLIR 12. 
1934 See also Weiss 2010 IJCLLIR 12. 
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collective bargaining in its traditional sense up to now has remained a matter for the Member 
States, and this will be the case for the foreseeable future.1935 

 

Collective bargaining in Europe is exclusively a matter of national policy: although there 

have been attempts at coordination, these have not been very successful.1936 Weiss asserts 

that there is a pattern or “social dialogue” at the European level, which should not be 

confused with collective bargaining, but, at the same time, should “not be 

underestimated”.1937 In the context of social dialogue the so-called “voluntary framework 

agreements” have between concluded:1938 “inter-professional social dialogue” has 

produced four such agreements in the last decade: on telework (2002), on stress at the 

workplace (2004), on harassment at the workplace (2006), and on violence at the 

workplace (2009).1939 These agreements are beyond the scope of the thesis.1940 

 

Before transnational collective bargaining became a “social phenomenon”, there was 

support for the adoption of a legal framework on European collective agreements by the 

European Economic Community (EEC).1941 Seifert points out, however, that it came as no 

surprise that the Statue for the SE company,1942 adopted in 2001, no longer provides for 

transnational collective bargaining:1943 the first proposal on the incorporation of 

transnational collective bargaining could not find acceptance with the majority of (the then 

six) Member States (of the ECC).1944  

 

Collective bargaining (starting in the late nineteenth century) has been an important 

instrument within European countries to equalise the balance of power between workers 

                                         
1935 See also Weiss 2010 IJCLLIR 13. 
1936 Weiss “Re-inventing Labour Law” 53. 
1937 Weiss “Re-inventing Labour Law” 53; Weiss 2010 IJCLLIR 13. 
1938 Weiss “Re-inventing Labour Law” 53; Weiss 2010 IJCLLIR 13. 
1939 Weiss “Re-inventing Labour Law” 53; Weiss 2010 IJCLLIR 13. 
1940 See discussion earlier regarding framework agreements. 
1941 Seifert “Transnational Collective Bargaining” 76. 
1942 See 7.3.2 above for a detailed discussion on the SE company. 
1943 Seifert “Transnational Collective Bargaining” 77. 
1944 Seifert “Transnational Collective Bargaining” 77. 
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and management.1945 The traditional model of industrial relations, limited to the borders of 

the respective states in Europe, appears increasingly to have becoming problematic due to 

the opening and merging of markets through the European integration process.1946 The 

Treaty on the Functioning of the European Union (TFEU), especially with regard to the 

freedom of establishment, the free movement of commodities, services and capital and the 

freedom of movement of workers, in which these freedoms “have essentially contributed to 

build up an Internal market on European scale” and, thus, the mobility of companies has 

“considerably increased” due to the merging of the different national markets of the 

Members States.1947 

 

In context of the above, close attention will be given to the balancing of economic and 

social rights in the EU, especially with reference to the provisions of TFEU regarding the 

free movement of goods, persons, services and capital. These issues were put under the 

spotlight when the European Court of Justice (ECJ)1948 was required to deliver judgment in 

International Transport Workers’ Federation and Finnish Seamen’s Union v Viking Line1949 

and Laval v Svenska Byggnadsarbetareförbundet.1950 These cases put collective action 

(which includes strike action as well as other forms of industrial action, like work-to rule or 

overtime bans) in national, EU and international contexts.1951 In these cases, the ECJ held 

the Treaty provisions have “horizontal direct effect” against trade unions that organise 

industrial action and the industrial action infringes an employer’s free movement rights 

regarding freedom of establishment (Article 43 EC) and freedom to provide services 

(Article 49 EC).1952  

 

                                         
1945 Seifert “Transnational Collective Bargaining” 77. 
1946 Seifert “Transnational Collective Bargaining” 77. 
1947 Seifert “Transnational Collective Bargaining” 77-78. 
1948 Now called the Court of Justice of the European Union. 
1949 C-438/05 International Transport Workers’ Federation and Finnish Seamen’s Union v Viking Line 

(Judgment 11 December 2007). 
1950 Case C-341/05 Laval v Svenska Byggnadsarbetareförbundet (Judgment 18 December 2007). 
1951 See for a detailed discussion of these cases Barnard 2012 E L Rev 117-135; Davies 2008 ILJ (UK) 126-

148; Malmberg and Sigeman 2008 Common Market Law Review 1115-1146 as well as Dawson 2011 E 
L Rev 208-225. 

1952 See Barnard 2012 E L Rev 121; Davies 2008 ILJ (UK) 126 as well as Dawson 2011 E L Rev 221. 
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The ECJ recognised that the right to strike is a fundamental right within the EU and that 

trade unions may protest against these claims by asserting the right to strike. However, it 

is not an unconditional right: “only where they are acting proportionately in the exercise of 

that right”.1953 In Finland and Sweden the right to strike is recognised as a fundamental 

right; in other cases the right to strike is only implied.1954 It is clear that the Constitution of 

the ILO or any of its conventions does not explicitly include the right to strike, however, 

the right has been affirmed through case law which was developed by the ILO’s Freedom 

of Association Committee when interpreting Convention No. 87.1955  

 

Barnard points out that an express right to strike is contained in the 1961 European Social 

Charter (and the revised version of 1996).1956 The latter provision has now been read into 

art.11 of the European Court of Human Rights (ECHR), as a result of the significant and 

important rulings by the Court of Human Rights in Demir and Baykara v Turkey1957 and 

Enerji-Yapi Yol.1958  In this context Article 28 of the EU Charter of Fundamental Rights 

expressly recognises the right to strike (subject to the limitations laid down by national and 

EU law).1959  

 

Many thought that the right to strike fell outside the European Union's “constellation of 

interest” because Article 153(5) TFEU excludes competence, at least under Article 153(1) 

TFEU, for the European Union to enact any legislation in respect of industrial action.1960  

Barnard declares:  

 

                                         
1953 See Barnard 2012 E L Rev 120; Davies 2008 ILJ (UK) 126 as well as Dawson 2011 E L Rev 221. 
1954 Barnard 2012 E L Rev 119. 
1955 Barnard 2012 E L Rev 119. 
1956 Barnard 2012 E L Rev 120. 
1957 Demir and Baykara v Turkey, Application No.34503/97 (November 12, 2008).  
1958 Enerji Yapi-Yol Application No.68959/01. 
1959 Barnard 2012 E L Rev 120. 
1960 Barnard 2012 E L Rev 120. 



 

 359 

Yet it was the references in Viking - and its sister case Laval - that brought collective action 
to the attention of the European Union. And it was the Court of Justice that declared the right 
to strike to be a fundamental right of EU law.1961 

  
In both Viking and Laval collective actions was taken by trade unions, respectively, against 

Finnish and Swedish employers to force them to accept the Finnish instead of a cheaper 

Estonian agreement and a Swedish agreement instead of a Latvian agreement.1962 Both 

Viking and Laval were based on an infringement of the fundamental freedom of movement 

provisions in the EU Treaty (Articles 49 and 56 TFEU).1963 The ECJ in Viking held that “the 

right to take collective action for the protection of workers is a legitimate interest which, in 

principle, justifies a restriction of one of the fundamental freedoms guaranteed by the 

[Treaties]” and that “the protection of workers is one of the overriding reasons of public 

interest recognised by the Court”.1964 The ECJ dealt with the question of proportionality 

and indicated that the strike action was “suitable”1965 because “collective action, like 

collective negotiations and collective agreements, may, in the particular circumstances of a 

case, be one of the main ways in which trade unions protect the interests of their 

members”.1966 The ECJ said that strike action “might not be necessary” 1967 since it is for 

the national court to examine whether the “FSU [Finnish Seaman’s Union] did not have 

other means at its disposal which were less restrictive of freedom of establishment”1968 to 

bring to a successful conclusion the collective negotiations entered into with Viking, and, 

“whether that trade union had exhausted those means before initiating such action”.1969 

 

                                         
1961 Barnard 2012 E L Rev 120; Malmberg and Sigeman 2008 Common Market Law Review 1129. 
1962 See for a detailed discussion of these cases Barnard 2012 E L Rev 117-135; Davies 2008 ILJ (UK) 126-

148 Malmberg and Sigeman 2008 Common Market Law Review 1115-1146 as well as Dawson 2011 E L 
Rev 208-225. 

1962 See Barnard 2012 E L Rev 121; Davies 2008 ILJ (UK) 126; Dawson 2011 E L Rev 221 as well as Jasper 
“The Future of Collective Labour Agreements” 97. 

1963 Barnard 2012 E L Rev 121; Davies 2008 ILJ (UK) 126-148 as well as Dawson 2011 E L Rev 208-225. 
See also Jasper “The Future of Collective Labour Agreements” 97. 

1964 Viking para 77. See also Barnard 2012 E L Rev 121 for a discussion of Viking. 
1965 Barnard 2012 E L Rev 122. 
1966 Viking para 81. See also Barnard 2012 E L Rev 122 for a discussion of Viking. 
1967 Barnard 2012 E L Rev 122. 
1968 Viking para 87. See also Barnard 2012 E L Rev 122 for a discussion of Viking. 
1969 Viking para 87. See also Barnard 2012 E L Rev 122 for a discussion of Viking. 
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Barnard puts forward four criticisms of the Viking judgment:1970 

 

First, despite the express recognition of the right to strike in Viking, the Court has actually 
made strike action more difficult in the context of transnational disputes than before the 
judgment. This is because trade unions must now satisfy not only national rules on strike 
action (e.g. balloting and notice requirements), as they had to prior to the judgment, but also 
the requirements laid down in Viking  (collective action can only be taken when jobs or terms 
and conditions of employment are under serious threat and that action must be the last 
resort (the ultima ratio principle). 

 
Secondly, despite the talk of balancing, the Court adopted an essentially one-sided or 
asymmetrical approach: it says that the economic right has been infringed by the exercise of 
the social right with the result that the onus is on the trade union to justify this breach and 
show that it is proportionate. This explains the accusation, made largely by trade unions, that 
the Court is in fact favouring economic interests of employers over the social interests of 
workers. A caveat does, however, need to be made. The precedence of the economic over 
the social is not necessarily a bad thing for developing a social dimension of the European 
Union in the general sense, since opening up the markets will benefit the Estonian workers, 
improving their prosperity and thus giving effect to the aspiration originally expressed in 
art.117 EEC. Kukovec puts this succinctly, ‘like Wittgenstein's duck-rabbit picture, what 
appears as economic is social and what social is economic, depending on the angle from 
which we see the dilemma. The debate could just as well be framed in terms of social rights 
of [Estonian] workers against the [Finnish] interpretation of the freedom of movement 
provisions which ignores their realisation.’ 

 
While this argument has much merit, it distracts from the general thesis of this article, 
namely that in terms of preserving the integrity of national social systems, the Viking 
judgment is severely damaging to rules developed by the states in the social field--the very 
area over which the initial Treaty of Rome settlement deliberately gave autonomy to the 
states--because fundamental (EU) economic rights take precedence in principle over 
fundamental (national) social  rights. 

 
Thirdly, the Court adopted a restrictive approach to the proportionality principle: trade unions 
have to carry on negotiating longer than before, especially when a well-advised employer 
holds out the prospect that there might be a settlement just round the corner. How will a 
trade union know if it has “exhausted” other means at its disposal before initiating industrial 
action? These uncertainties, the case-by-case nature of the review process and the potential 
of an uncapped damages award mean that Viking (and Laval) have had a significant chilling 
effect on collective action. 

 
Fourthly, and most fundamentally, industrial action and the proportionality principle are 
unhappy and probably incompatible bedfellows. The more successful a strike from a trade 

                                         
1970 Barnard 2012 E L Rev 122-123. 
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union's point of view (e.g. a complete closing down of the employer's business), the less 
likely it is to be proportionate. For this reason some Member States, such as the United 
Kingdom, do not subject strike action to a (substantive) proportionality review at all.1971 

 
It has been said that the decisions in Viking and Laval have become “symbols for the trade 

union movement of how the European Union is failing workers”; which is also evident from 

the European Union's response to the economic crisis where it “has exacerbated these 

concerns, especially in respect of those countries in receipt of a bailout where severe cuts 

to the minimum wage and reform to other employment rights have become a condition for 

further EU/IMF support”.1972 

 

Article 9 of Rome II1973 provides “some evidence of the willingness of the European 

legislator to respect the right of industrial action as recognised in the Member States”.1974 

Dorssemont and van Hoek add that a right to industrial action as a fundamental right, 

“which falls outside the regulatory scope of competence of the EU, should be safeguarded 

from restrictions imposed by instruments of secondary EU law”.1975 Article 2 of the Monti 

Regulation1976 “also stressed the neutral character” regarding the level of protection 

granted by the freedom or right of industrial action in Member States.1977 The same 

sentiment is found in the 22nd preamble in the Posting of Workers Directive 96/71 (which 

preceded the Monti Regulation) as well as the Services Directive.1978 The former directive 

expresses the desire that the directive “was to be without prejudice to the law of the 

Member States concerning collective action to defend the interests of trades and 

                                         
1971 Barnard 2012 E L Rev 122-123. 
1972 Barnard 2012 E L Rev 134. 
1973 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law 

applicable to non-contractual obligations (Rome II). 
1974 See in this regard Dorssemont and van Hoek 2011 European Labour Law Journal 114. Art 9 of Rome II 

with reference to industrial action provides as follows: “Without prejudice to Article 4(2), the law 
applicable to a non- contractual obligation in respect of the liability of a person in the capacity of a 
worker or an employer or the organisations representing their professional interests for damages 
caused by an industrial action, pending or carried out, shall be the law of the country where the action 
is to be, or has been, taken.” 

1975 Dorssemont and van Hoek 2011 ELLJ 114-115.  
1976 Regulation no 2679/98, OJ EU, 1998, L 337, 12 December 1998. 
1977 Dorssemont and van Hoek 2011 ELLJ 115.  
1978 See art 14 and 15 of Directive 2006/123 regarding the right to collective action. 
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professions”, and the latter directive pays “homage” to the autonomy of Member States 

regarding labour actions.1979 Dorssemont and van Hoek caution, due to their nature, 

provisions like these that can be found in secondary EU law “cannot safeguard the right to 

industrial action against the impact of the fundamental freedoms as they are laid down in 

the EC Treaty”:1980 

 

… The recognition of the right to industrial action as a general principle of EU law may 
mitigate the unimpaired application of fundamental freedoms to the detriment of workers 
rights, but even this cannot neutralise the (treaty-based) economic freedoms. The Court 
rulings in Laval and Viking cases are clear examples of this. In these cases, the European 
Court of Justice encourages the referring court to balance the exercise of the right to 
industrial action as recognised in national law against the fundamental freedoms 
recognized1981 in the EC Treaty. Both cases contain evidence that at times the European 
Court of Justice is quite willing to perform this review itself. … What this case law 
demonstrates, however, is that the protection provided by conflict of laws for the right of 
industrial action does not suffice, whereas the willingness to respect national autonomy in 
secondary legislation does not provide any guarantee either. 

 

7.4 Conclusion 

 

From the discussion of supervisory and social co-determination in Germany and the EU it is 

evident that these examples do not provide South Africa with a practicable solution to 

address the shortcomings regarding employee voice and participation. The German model 

makes provision for institutionalised participation, via supervisory boards and works 

councils; labour law, in particular with regard to collective bargaining and industrial action, 

provides employees a voice, via freedom of association protection. The system in 

Germany, although not perfect, offers a number of lessons. The German work councils 

work well due to the particular regulation of powers, topics and bargaining levels: the 

South-African system of workplace forums does not work because the collective bargaining 

system largely is adversarial and majority trade unions have too much power regarding the 

establishment of workplace forums.  

                                         
1979 Dorssemont and van Hoek 2011 ELLJ 115.  
1980 Dorssemont and van Hoek 2011 ELLJ 115.  
1981 Different spelling used by the authors (Dorssemont and van Hoek) as per their article. 



 

 363 

 

A crucial question flows from this whether social co-determination can work in South Africa 

if workplace forums are not a viable option:  Clearly distributive issues and non-distributive 

issues should be split between what forms part of the collective bargaining framework and 

what is discussed at workplace forum level. It is evident that the dual system that was 

intended in South Africa is not successful. Trade unions are not eager to initiate the 

establishment of workplace forums and adversarial collective bargaining covers both 

distributive and non-distributive issues. However, it is possible for collective bargaining to 

facilitate social co-determination on condition that the bargaining parties agree to some 

“social and economic plan”. The “social and economic plan” can include issues such as re-

training of employees instead of retrenchments, transfer of employees to other sections of 

an undertaking and the regulation of compensation for payments in the case of insolvency 

or transfer of undertakings.  

 

It is suggested that the duty of disclosure of information in South Africa, and, thus, 

information-flow, should be enhanced and strengthened. In Germany co-determination 

rights are important rights to works councils, but other information and consultation rights 

are also important. The German industrial relations system’s central feature is that 

collective bargaining by trade unions is separated from participation by means of 

consultation and decision-making by works councils in three areas: (i) social matters, 

personnel matters and economic matters. Information (in the South African context) 

should be disclosed in advance to the bargaining party (trade union) at an early planning 

stage. A call is made for the disclosure of “full information”, meaning that not only 

management’s plans must be disclosed but also information on all possible alternatives and 

modifications which were, or are, taken into account in the particular situation. This 

disclosure-obligation will enable the parties to participate in the decision-making process 

by them having access to the same information and thus the opportunity to make an input. 

In essence, such a bold move calls for trust between trade unions and employers, 

unfortunately, South African labour relations are lacking in this respect. A disclosure 

obligation will enhance the rights granted to trade unions/workplace forums in sections 16, 
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84, 86, 189, 189A, 197 and 197A of the LRA. The submission, therefore, is for an 

extension of the disclosure-obligations of employers to other parties if there is no trade 

union or workplace forum in place.  

 

Social co-determination in South Africa in the absence of workplace forums could be 

enhanced, for example, by introducing at shop-floor level health and safety committees, 

productivity committees, job classification committees and employment equity committees 

in terms of the OHSA and the EEA. These committees enable worker “voice” and enhance 

worker participation by dealing with specific issues that can be specifically excluded from 

collective bargaining and negotiations. In Germany, works councils have consultation and 

information rights (as pointed out above) that specifically deal with social, personnel and 

economic matters. It is not suggested that the establishment of such committees should 

keep trade unions out of the establishment, but rather they assist them and the employer 

to focus on issues relevant to the bargaining table: non-distributive issues, such as 

restructuring of the workplace (including the introduction of new technology and work 

methods), changes in the organisation of work, education and training, the dismissal of 

employees for reasons based on operational requirements, and so forth, would be dealt 

with by the specialised committees, whereas collective bargaining would be concerned with 

issues regarding terms and conditions of employment and matters of mutual interest, 

which include dispute resolution regarding issues such as improved conditions of 

employment, higher wages or changes to existing collective agreements. These 

committees provide structure and context to policies that employers have in place and 

legitimise decisions, since workers’ input is required. 

 

As suggested in chapter three of the thesis, the social and ethics committee can provide 

employees with greater voice and participation (in addition to labour law) in the domain of 

company law than is currently provided for by the Companies Act. Although the Companies 

Act does not allow employee representatives on the social and ethics committee, it is 

suggested that this situation should be changed, which would grant employees a form of 

supervisory function and meaningful voice in companies in addition to the other rights 
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granted by the Companies Act. Second, South Africa needs to address the issue regarding 

protracted and violent strikes especially when strike action has lost its functionality and 

goes on for a long period without resolution. As pointed out in chapter five above, most of 

the time non-wage issues prevail and filter into the negotiations between employers and 

trade unions. Third, a form of compromise is necessary in the regulation of strikes in South 

Africa. If a clear deadlock is reached and the strike has lost its functionality, the courts (or 

the CCMA) should be able to intervene and force the parties to commit to compulsory 

arbitration: it is evident a form of interest arbitration is necessitated under such 

circumstances.  

 

For example, a similar body to the German arbitration committee could resolve a dispute if 

there is a deadlock between the employer and the works council. In Germany the right to 

strike is conditional on the “capacity to bargain collectively”: the right to strike is 

guaranteed only insofar as that right is understood as being necessary to ensure proper 

collective bargaining. It is suggested that when deadlock is reached and the matter is 

referred to compulsory arbitration, that a limitation should be placed on embarking on 

strike action and that workers return to work. This practice will enhance the principle of 

good faith and contribute to the re-establishment of trust between the bargaining parties. 

Such a regulation will address the economic and social problems associated with strikes 

that carry on for long periods of time. In the latter instance employees would return to 

work as a condition of the arbitration process.  

 

Originally, it was suggested that the strike ballot should return but in the 2014 

amendments to the LRA this provision was scrapped. Its return would have provided the 

necessary structure regulating strike action in the labour market. It would have provided 

employees with more power over their trade union representatives, especially in instances 

when the agendas of trade unions and the employees they represent are not the same. 

Strike balloting would also support the introduction of the “ultima ratio” (proportionality) 

principle found in German labour and EU law into the domain of South African labour 

relations. It would increase the legitimacy of the process of calling strikes by handing 
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power back to employees when, during a deadlock, a proposed strike is on the table, as 

well as force the trade unions to listen to the demands of their members. In other words, if 

a strike is called without complying with the ballot requirement, the strike will be 

unprotected because a procedural requirement was not adhered to by the trade union. It 

will also ensure that trade unions adhere to notice periods when calling strike action and 

guarantee that the use of strike action is used as a last resort, that is, where jobs and 

conditions of employment are under serious threat. Such checks and balances should 

enhance the trust relationship between collective bargaining parties.  

 

Unemployment, as well as the levels of education and training of employees, are huge 

problems in South Africa (although not unique to South Africa) and need to be addressed 

20 years into a democratic dispensation. Companies, as social partners, need to be more 

committed to issues such as education and training and the social and economic 

betterment of employees and the immediate communities in which they operate. Although 

profit is important for companies, it should not be the only driving force behind the 

company’s existence. Companies should contribute more to social investment in South 

Africa. 

 

All the social, political and economic partners have to be committed to working towards 

the same goals. Trade unions cannot abuse their power to cause economic damage to 

employers, if employers commit to bettering their employees’ life conditions.  A valuable 

lesson may be learnt from the German system in which the social parties respect each 

other.  

 

Strikes in South Africa must be limited to the ambit of collective bargaining as issues that 

deal with rights disputes or political or other socio-economic issues that fall outside this 

ambit should be dealt with at the appropriate forum and level. These issues should be 

removed from the table because the underlying reasons for collective bargaining are: (i) to 

ensure that workers are provided with certain standards of distribution of work, (ii) the 

provision of rewards and (iii) to ensure that they have stability of employment, as well as 
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to maintain “industrial peace”. In this context, it is possible to push for the enhancement of 

a peace obligation, especially, in terms of section 65(1) of the LRA, or even to extend it to 

the situation if, in a previous bargaining cycle, strike action either was not functional or 

ended up being violent or unprotected, then in the next negotiating cycle the parties 

cannot make use of the right to strike or the recourse to lock-out. In such cases the parties 

may be forced to make use of arbitration. 

 

The two-tier board structure would not work in South Africa as our political, social and 

economic conditions are too different. From the discussion above, that the SE company 

presents its own problems in the EU as the Member States have different ideological, 

economic, political and social foundations: mere cut and paste provisions will not suffice. 

As well, labour law integration in the EU is problematic, as are cross-border strikes.  

 

These are underlying problems that are evident in the EU and Germany, as well as in 

South Africa. Crucial concepts need to be reconsidered and rebalanced: stakeholder value 

versus shareholder value, industrial peace versus industrial conflict, and cooperation versus 

adversarial patterns. As indicated in chapter three above, one should try to achieve an 

appropriate balance between the interests of shareholders and those of other 

stakeholders, such as employees. It has been proposed, for example, that the interests of 

employees may outweigh those of shareholders at a particular moment: a company (as a 

social actor), instead of paying out full dividends to shareholders, should utilise a portion of 

such funds for the betterment of the facilities of workers, or pay performance bonuses, or 

reinvest it in the immediate community by building a school or by improving sports 

facilities.  

 

A new debate arises as to how synergy may be achieved between the role players in the 

context of corporate law, as well as in the domain of industrial relations. Industrial peace is 

preferable to industrial conflict, which is costly to the corporation and to shareholders, as 

well as to employees and society at large. Industrial peace furthers an objective of the 

LRA: the peaceful resolution of disputes. Cooperation, too, is preferable to adversarial 
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behaviour. It is in the interest of all parties to cooperate. However, for this to be achieved 

calls for full disclosure of information, increased trust and the resolution of disputes by first 

utilising the prescribed deadlock-breaking mechanisms instead of prematurely embarking 

on the disruption of work and production processes.  

 

For effective participation and its benefits to apply, parties need to look beyond a “us 

versus you” approach and adopt a “we” approach. Here, the principles of integrity, 

accountability, transparency and discipline come into play: both employees and employers 

should subscribe to these principles when they negotiate. In this context Kahn-Freud’s 

view regarding the countervailing power of trade unions is relevant: 

 

As a power countervailing management the trade unions are much more effective than the 
law has ever been or can ever be… Everywhere the effectiveness of the law depends on the 
unions far more than the unions depend on the effectiveness of the law. The effectiveness of 
unions, however, depends to some extent in forces which neither they or the law can 
control.1982 

 

Excessive demands by trade unions when they bargain need to be curbed and employers 

should be honest with trade unions about the economic well-being of the company. Trade 

unions should try not to cause harm, damage property or attempt to destroy the business 

of the employer. Employers should not pay executive bonuses if the company is 

undergoing financial difficulties (“money is too tight to mention”). In Germany the so-

called abuse of right (principle of good faith) applies to strikes, especially with regard to 

“reckless” behaviour or where the intended purpose of the strike is to economically destroy 

the employer economically. 

 

It is in this context it is suggested that “strong” versus “weak” forms of employee 

participation should be weighed up against each other: management co-determination is 

not always possible. Although employees cannot input all decisions pertaining to decision-

making or the running of the company, some instances lend themselves to the 

                                         
1982 Davies and Freedland Kahn-Freund 21. 
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involvement of employees in decision-making: the timeous and full disclosure of relevant 

information supports consultation. It is possible to utilise the unitary board structure in 

South Africa to extend participation and voice to employees by involving them in the social 

and ethics committee (see chapter three above). Such a position does not live up to the 

high level of participation achieved in the German system, but is a great improvement on 

our current system. 

 
  



 

 370 

CHAPTER 8 – RECOMMENDATIONS AND CONCLUDING REMARKS  

 

8.1 Revisiting the research questions 

 

The central focus of the thesis was identified in chapter one above.1983 The primary 

research question investigated is: What role should (and could) employees play in 

corporate decision-making in South Africa? The main inquiry of the thesis, therefore, is to 

explore the issue of granting a voice to employees in companies; in particular, the role of 

employees in the decision-making processes of companies.  

In the research the following issues were addressed: 

(1) different forms of employee participation;1984  

(2) different levels of participation;1985 

(3) the appropriate parties and matters for participation;1986 

(4) the nature of participation (for example disclosure of information, consultation, 

decision-making);1987 

(5) the status of participation (for example in consultation with, after consultation with, 

joint-decision-making);1988 and 

(6) the appropriate regulation of participation (for example compulsory or voluntary 

nature).1989 

 

The research question was answered by addressing a number of secondary (specific) 

questions:1990 

(1) To what extent can trade unions provide effective participation for employees in 

decision-making? 

                                         
1983 See para 1.4 above. 
1984 For more detail see paras 3.2.3.2, 4.3, 6.3, 7.2 and 7.3 above. 
1985 For more detail see paras 3.2.3.2, 4.2.1.2, 5.2, 6.2, 6.3, 7.2 and 7.3 above. 
1986 For more detail see paras 3.2.3.2, 4.2.1.2, 4.3, 5.2, 5.3.3, 6.2, 6.3, 7.2 and 7.3 above. 
1987 For more detail see paras 3.2.3.2, 4.2.1.2, 5.2, 6.2, 6.3, 7.2 and 7.3 above. 
1988 For more detail see paras 3.2.3.2, 4.2.1.2, 5.2, 6.2, 6.3, 7.2 and 7.3 above. 
1989 For more detail see paras 3.2.3.2, 4.2.1.2, 5.2, 6.2, 6.3, 7.2 and 7.3 above. 
1990 Which form the foundation of chapters 2-7. 
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(2) To what extent can workplace forums provide effective participation for employees in 

decision-making? 

(3) To what extent is the two-tier board structure entrenched in German and European 

law a viable option in South Africa? 

(4) Which empowerment initiatives offer employees the best result in terms of a viable 

decision-making structure? 

 

Chapter two looked at the overlap between corporate and labour law and evaluated the 

different “worlds” of company and labour law by specifically exploring the functions, 

theories and perspectives underlying both corporate and labour law. It looked at issues 

such as: Who is an employee? It explored libertarian and social justice perspectives, the 

foundations underlying a collective bargaining framework, the employer (managerial) 

prerogative, principles of fairness as well as theories and models of companies. Chapter 

two, in conjunction with chapter one, provides the general theoretical underpinning of the 

thesis. Chapter three addresses the interaction between corporate governance and 

corporate social responsibility specifically by looking at the duties of directors, as well as at 

the responsibilities of companies towards employees. Chapter four looked at the concepts 

“participation” and “voice”; as well as notions of industrial and economic democracy; 

notions of employee participation, involvement and voice; and at direct, indirect, weak and 

strong forms of participation in South Africa. Further, chapter four looked at financial 

participation and empowerment initiatives (specifically employee share ownership schemes 

and black economic empowerment) in South Africa. Chapter five focuses on the adversarial 

labour-relations (as opposed to participatory or cooperative labour-relations) in South 

Africa, specifically, with regard to the collective bargaining framework and with reference 

to freedom of association and organisation; the right to strike and other issues related to 

strikes, such as matters of mutual interest, limitations on strikes, strike ballots and violent, 

destructive and unprotected strikes. Chapter six addresses co-determination in South 

Africa, exploring the viability of workplace forums as a complementary system to collective 

bargaining, as well as exploring a possible shift from adversarialism to participation. 

Chapter seven broadly explored the different company and labour law perspectives in 
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Germany and the EU, particularly, with regard to one-tier and two-tier board structures, 

works councils, collective bargaining and the various relevant EU directives. The essence of 

chapter seven is to explore the nature of both supervisory and social co-determination in 

order to find possible solutions in those areas which the South African corporate and 

labour law frameworks fall short or proper integration is lacking. 

 

8.2 General 

 

In chapter two1991 it was pointed out that, centrally, labour law is about power-relations as 

it is concerned with relations between the employer, on the one hand, and trade unions on 

the other, as well as with the decision-making power of the employer in the enterprise and 

the employees’ countervailing power.1992 Therefore, it appears that the main goal of labour 

legislation it to compensate the inequality in bargaining power.1993 The language of a 

"contract" between an employer and an employee is often used although the individual 

relationship between an employer and an employee is based not on contractual equality 

(or proportionality) of bargaining power, but on subordination.1994 The contract of 

employment tends to "re-establish" (and not destroy) the unequal status between an 

employer and an employee in that it specifies the rights of the worker and the obligations 

of the employer: the rights of the employer and the obligations of the worker, at least in 

principle, remain "open", "diffuse" or "status-like".1995  

 

From a labour law regulation perspective the following core aspects are important:1996 (i) 

labour not being a commodity, (ii) personal dependency (as a characteristic feature of the 

employment relationship), (iii) the endangering of human dignity and (iv) the inter-

relatedness of different labour law aspects “labour law cannot be perceived as merely law 

                                         
1991 See para 2.3.1 above. 
1992 Collins Employment Law 4. 
1993 Davidov and Langille Labour Law 71. 
1994 Wedderburn 1993 ILJ (UK) 523. 
1995 Wedderburn 1993 ILJ (UK) 523. 
1996 Davidov and Langille Labour Law 71.  
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for the employment relationship but has to cover all the needs and risks which have to be 

met in an employee's life, including the law on creation of job opportunities”.1997 The first 

three factors are closely linked and are core aspects of the same phenomenon: they 

explain why the employment contract is not merely one type of contract among others: it 

establishes a relationship sui generis.1998 

 

The Constitution, as well as the enabling legislation, such as the LRA, BCEA and EEA, play 

an important role in the protection not only of the right to fair labour practices but also 

with regard to rights to freedom of association, freedom of expression, privacy and 

equality. The purpose of the LRA is expressly set out in the Act: namely, to advance 

economic development, social justice, labour peace and the democratisation of the 

workplace through the promotion of: (i) orderly collective bargaining, (ii) at sectoral level, 

(iii) employee participation in decision-making in the workplace and (iv) the effective 

resolution of labour disputes.1999 These objectives are quite evident from and informed by 

the provisions of the Constitution which, for example, provide for the right to fair labour 

practices, the right to strike, freedom of association and organisation and the promotion of 

a collective bargaining framework.2000 

 

Collective bargaining is important from a social justice perspective:2001 it promotes a 

special form of dialogue for workers by which they exercise collective power. It is evident, 

as discussed in the thesis, that, with the change to a democratic dispensation in South 

Africa, changes to workers’ rights and the promotion of workplace (industrial) democracy 

resulted. Worker participation is one of the innovations that flowed from the new 

democratic dispensation. The protection of workers and workers’ “voice” in the decision-

making process was regarded as being of such importance as to result in the LRA being 

one of the first pieces of legislation placed on the law books after the arrival of a 

                                         
1997 Davidov and Langille Labour Law 71.  
1998 Davidov and Langille Labour Law 71.  
1999 S 1 of the LRA. 
2000 S 23(1-(5) of the Constitution. 
2001 See para 2.3.2.2.2 above. 
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constitutional dispensation. Trade unions, and in particular majority trade unions, were 

granted more power and influence, not only in the enterprise but also in the political, 

economic and social spheres.  

 

From the general developments it becomes evident that socio-economic conditions became 

important for workers in the context of labour relations, especially in advancement of their 

rights within enterprises. Socio-economic rights, such as protest action;2002 ownership 

control or changes in undertakings;2003 access to housing,2004 to health care,2005 to 

water,2006 to food and to education; as well as work hours (work-life balance)2007 and social 

security, including social assistance,2008 came to the fore, and, coupled with unhappiness 

with local government service delivery, unsurprisingly, these issues spilled over into the 

workplace and collective bargaining domain. These issues, as well as others, such as the 

advancement of economic development, social justice, labour peace and the 

democratisation of the workplace, are important to address in correcting the imbalances of 

the past and to recognise the role and importance of labour within the political, social and 

economic spheres. They are of special importance in South Africa where workers were not 

guaranteed the same protections and privileges pre-1996.  

 

In order to address issues pertaining to equality and “voice” in the workplace a stable and 

productive environment should be created. This requires not only empowerment of 

workers but also greater co-operation between labour and capital: a form of compromise 

must be worked out. Conflict between the parties should be resolved in orderly and less 

disruptive ways and the parties should be able to utilise ways that promote co-operation 

                                         
2002 S 77 of the LRA. 
2003 S 197 and 197A of the LRA. 
2004 See s 26 of the Constitution as well as Government of RSA v Grootboom 2001 1 SA 46 (CC) and 

Residents of Joe Slovo Community, Western Cape v Thubelisha Homes 2010 3 SA 454 (CC) in this 
regard. 

2005 See s 27 of the Constitution as well as Soobramoney v Minister of Health (Kwazulu-Natal) 1998 1 SA 
765 (CC) and Minister of Health v Treatment Action Campaign (2) 2002 5 SA 721 (CC) in this regard. 

2006 See s 27 of the Constitution and Mazibuko v City of Johannesburg 2010 4 SA 1 (CC). 
2007 S 9 of the BCEA. 
2008 See Khosa v Minister of Social Development; Mahlaule v Minister of Social Development 2004 6 SA 505 

(CC). 
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and joint decision-making rather than cause long-term damage to the relationship that 

ultimately may result in job losses or the closure of the business.  

 

The lawmakers regard the role of employees as important, not only because they are 

valuable resources in organisations, who contribute to the financial wealth of enterprises, 

but also because of their role in the wider social, economic and political spheres. Because 

work plays an important part in the well-being of individuals, it is submitted that it is 

important that work is organised in such a way that decent and fair work is promoted 

through an active role for employees in decision-making.  

 

Traditionally, corporate law was unconcerned with the interests of employees. 

Corporations primary concern was the promotion of shareholder interests and, 

occasionally, other relationships such as those with creditors or suppliers. Primarily, 

company law regulates the actions of companies in the market, therefore, labour law and 

employees are usually excluded. On rare occasions, corporate law directly and expressly 

considers the interests of employees: the provisions governing the relationship between 

employers and employees, primarily, are governed by labour law.  

 

An important question in company law remains: In whose interest should the company be 

managed?2009 Shareholders are the most important stakeholders of a company: it is 

evident from evaluation of the contracts (with various stakeholders) that shareholders 

“hold sway” and the company ultimately operates to serve their interests. The analysis (in 

chapter two above) illustrated that corporate law bestows legal personality on businesses 

which allows them to enter into bilateral employment contracts with workers, whereas 

labour law subjects the corporation’s actions in establishing, conducting, and terminating 

such employment relationships to its norms and standards.  

 

However, there is a synergy between corporate and labour law, especially with regard to 

corporate governance and labour management: for example, both create a framework in 
                                         
2009 My emphasis. 
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which whistle-blowing is promoted; both recognise the importance of information-sharing, 

albeit under different circumstances; both recognise the fact that employees and their 

well-being are important and that their “voice”, relating to social as well as economic 

rights, should be enhanced and that human rights should be promoted; and  both 

recognise the role that business (employers) plays in society.  

 

Labour law provides structures but also limits what management may do in its relations 

with employees: labour law curbs the managerial prerogative. Central to the theme is that 

the managerial prerogative is important, both in corporate and labour law: employees, and 

their representatives, can restrict such a prerogative by acting in concert and making use 

of collective bargaining structures to “level the playing field” and to avoid exploitation by 

the employer.2010 It does not mean that the employer’s prerogative is extinguished: it is 

still expected of employees to render personal service and to act in good faith and the 

employer still has the right to direct and allocate work.  

 

The notion of “industrial democracy” is a useful tool which provides workers with a say in 

what goes on in the corporation.2011 The result is that employees do not have to accept 

demands made by the employer (for example with regard to changes in conditions of 

employment). However, although labour law protects employees with regard to unilateral 

changes to their employment contracts, employers are still entitled to change work 

practices unilaterally: the managerial prerogative grants employers this power.  

 

Collective bargaining, consultation and the accompanying rights and freedoms (the right to 

strike, freedom of association, as well as freedom of organisation) as aspects of industrial 

democracy give employees valuable tools and influence to circumscribe the inherent 

inequality in the management-labour power struggle. These rights and freedoms are 

central elements to enable industrial and economic democracy. The rights enable workers 

to gain access to the job market and freely to make their services available in the labour 

                                         
2010 See paras 2.3.2.5 and 4.2.1.2 above. 
2011 See paras 2.3.2.5 and 4.2.1.1 above. 
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market. If one views participation in decision-making as a continuum, the disclosure of 

information and consultation are at one end of that continuum, whereas joint-decision-

making is at the other. The right to strike, it is submitted, usually would be utilised in order 

to achieve a form of participation that is further along the continuum if employees do not 

have a legal right, as such, to participate in decision-making.  

 

The right to strike plays an important role in South Africa, not only because it has the 

status of fundamental right in the Constitution but, in more practical terms, it provides 

employees with a powerful economic tool in the collective bargaining process. Its role is of 

particular significance if there is a deadlock in the negotiation process between the 

employer and employee parties. The central aim of participation is to allow employees to 

exercise influence over their work and the conditions under which they are expected to 

work.2012 For example, workers can voice their concerns if an employer introduces a shift 

system that would mean that they have to work overtime, or introduces short-time or 

requires increased productivity. Employees, ideally, should participate in these decisions in 

order to effect a mutually beneficial goal. 

 

Labour law has failed to provide workers with proper participation rights in decision-

making structures in corporations. Thus, it is important to look at corporate law in order to 

offer decision-making powers to employees. The modern approach to company law has 

changed the role of employees as stakeholders in companies (and the workplace): the 

pursuance of true democratisation of the workplace and of decision-making structures is 

the ultimate goal of such an endeavour. The German model successfully illustrates 

employee participation in labour and corporate law: and is seen as a highly developed 

model of worker participation in that it creates a “dual channel” of representation by which 

employees are active on supervisory boards and on works councils. Co-determination in 

                                         
2012 See paras 4.2.1.2.2 and 4.2.1.2.3 above. 
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Germany takes two forms, namely, supervisory co-determination2013 and social co-

determination.2014  

 

8.3 Lessons from Germany and the European Union 

 

In chapter seven supervisory and social co-determination in Germany and the EU were 

discussed in the context of employee participation. Germany’s “dual representation” model 

is widely acknowledged as being superior: the country has an integral role in the EU and 

influences decisions across European borders. Thus, attention is paid to Germany (and the 

EU) in order to inform possible solutions for developments in South Africa. Of course South 

Africa is not Germany: the political, economic and social landscapes differ, and workplace 

forums are not the same as works councils.  

 

Although South African legislation is tailor-made to account for historical, as well as 

current, realities, South Africa can learn from other jurisdictions in order to enhance and 

develop areas dealing with worker voice and participation. In some instances a mind shift 

is required and, in other instances, legislative change is called for. As indicated earlier (in 

chapter six above and the discussion below) trade unions drive the establishment of 

workplace forums and contribute to the fact that workplace forums largely remain 

unpopular and unsuccessful.  

 

Lessons that can be learned from Germany are: (1) work councils are institutionally 

separated from the trade union although they are closely connected, (2) the manner in 

which different matters are subject to different forums or bodies. Co-determination rights 

are important rights of works councils, but other information and consultation rights are 

important as well. A central feature of the German industrial relations system is that 

collective bargaining by trade unions is separated from participation by means of 

                                         
2013 See para 7.2.2.3 above. 
2014 See para 7.3 above. 
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consultation and decision-making by works councils. Participation rights divide into three 

areas: social matters, personnel matters and economic matters.2015 For example, collective 

bargaining, co-determination, consultation and joint decision-making are streamlined and 

the BetrVG grants the works council several specific rights of participation:2016 these 

include access to information, the right to be heard, control and veto rights, and the right 

to co-determination. Works councils enjoy, so-called, “true codetermination rights” (echte 

Mitbestimmung).2017  

 

Co-determination places the employer and the works council on an equal footing2018 as it 

gives both an equal voice in the decision-making process.2019 Either side, in principle, at 

least, may take the initiative and call for a new settlement. German works councils, for 

example, are granted extensive powers of co-determination, which is not the case with 

joint decision-making in workplace forums and are limited to a list of matters in section 86 

of the LRA in the absence of agreement on further issues for joint-decision-making. The 

utilisation of the right to strike, in the South African context, (regardless of consultation 

having occurred), is quite different from how German works councils’ function; from which 

important lessons can be learned.  

 

Co-determination at supervisory level is not evident in South Africa. It is not suggested 

that the two-tier system should be copied into the South African milieu. What may be 

useful is to consider how the characteristics of supervisory co-determination may be 

utilised in South Africa, especially in the context of the possible role and functions of the 

social and ethics committee (if worker representation were to be allowed on such a 

committee).2020 A compromise (see discussion below) should be reached between 

corporate and labour law on the matters to be referred to workplace forums and to 

collective bargaining. South Africa could achieve a form of “dualism”, which will promote 

                                         
2015 See paras 7.3.1.2.1 and 7.3.1.2.2  above in this regard. 
2016 See para 7.3.1.2.1 above in this regard. 
2017 Waas “Employee Representation” 83. 
2018 Waas “Employee Representation” 83. 
2019 Weiss “Germany” 110; Weiss and Schmidt Labour Law and Industrial Relations 236. 
2020 Regarding supervisory co-determination see para 7.2.2.3 above. 
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employee decision-making at corporate level, by means other than workplace forums, for 

example the reimagined social and ethics committee. If, at the same time, the separation 

between workplace forums and collective bargaining is effected, it could result in a similar 

separation (as is the case in Germany)2021 between the functioning of trade unions and 

works councils and in a system in which both (that, is a “workplace forum” and/or the 

social and ethics committee and collective bargaining) co-exist and, mutually, support and 

strengthen worker participation. With regard to social and personnel matters, for instance, 

that fall within the domain of works councils, could easily be incorporated into the agenda 

of the social and ethics committee or even be extended to workplace forums (see 

discussion under paragraph 8.4 below). The same can be said of operational or economic 

matters, that include issues such as restructuring of the establishment, partial or total 

plant closure, mergers and transfers and so forth. These matters, already, are regulated by 

section 84 of the LRA (see discussion under paragraph 8.4 below). 

 

Access to the flow of information and full disclosure are further useful powers of German 

works councils which, subject to the condition that the culture of distrust in negotiations is 

abolished or at least curtailed, could be successfully utilised in South Africa. “Information in 

advance” requires an employer to give information at an early planning stage, whereas 

“full information” places an obligation on management not only to disclose its plans but 

also to supply information on all possible alternatives and modifications which were, or are, 

taken into account in the particular situation.2022  

 

The Information and Consultation Directive in the EU context, also offers answers: for 

example, it is useful to look at the timing and manner in which information is disclosed. 

Information should be given at such a time and in such fashion and with such content as 

appropriate to enable, in particular, employees' representatives to conduct an in-depth 

study and, where necessary, prepare for consultation and/or joint decision-making. This 

                                         
2021 See para 7.3.1.3 above. 
2022 See the discussion in chapter 7 at paras 7.3.1.2.2, 7.3.2 and 7.4 above regarding disclosure of 

information in the German works council system as well as the EU model. 
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practice would enable employers as well as trade unions to contribute to meaningful 

consultation. Consultation should take place at the appropriate level of management and 

representation (via the social and ethics committee, workplace forum or collective 

bargaining)2023 depending on the subject under discussion; the employees' representatives 

are entitled to formulate an opinion based upon the relevant information supplied by the 

employer. Consultation must take place in such a way that the employees' representatives 

are entitled to meet with the employer and to obtain a response, as well as the reasons for 

that response, to any opinion they formulate. Further, an attempt has to be made, in the 

case of decisions within the scope of the employer's management powers, to seek prior 

agreement on the decisions through sharing information and consultation.2024 

 

South Africa’s corporate and labour law systems are unique, especially on account of the 

particular political, social; and economic features of South Africa. South Africa’s provisions 

regarding corporate governance are more advanced than those of some developed 

countries, as is the protection of workers. South Africa’s Constitution is sophisticated: it 

contains not only a Bill of Rights, but recognises important labour rights and other rights, 

such as the right to education, as well as the achievement of equality and dignity. The 

system, however, is not perfect especially with regard to employee participation and 

“voice” in the decision-making process of corporations: the shortcomings of which were set 

out above.2025  

 

The thesis accepts that there are limitations in both the corporate and labour realms, but it 

suggests changes to both frameworks in relation to participation and “voice” of employees. 

What is in South Africa’s favour is that the Constitution, as well as supporting legislation, 

provide for rights, such as fair labour practices, freedom of association and organisation, 

                                         
2023 Regarding the committees see discussion in para 8.4.1.3.8 below. When either the social and ethics 

committee or both operate in conjunction with collective bargaining, collective bargaining will have to 
be limited to wage (distributive/non-production) issues and the social and ethics committee and/or 
workplace forum would have to deal with non-wage (non-distributive/production) issues. 

2024 See the discussion in chapter 7 para 7.3.2 above regarding the Information and Consultation Directive. 
See discussion under para 8.4 with regard to consultation and joint decision-making.  

2025 See in this regard para 6.4 above.  
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the right to strike and to engage in collective bargaining. In labour and corporate law 

workers are regarded as important role-players and stakeholders in the political, economic 

and social arenas. This recognition creates an enabling environment that may be further 

improved to give workers a meaningful voice and participation rights in corporate decision-

making. 

 

The next section explores a proposed model of employee participation, as well as making 

recommendations with regard to improvement of the current legal framework. 

 

8.4 Proposed Model for Employee Participation in South Africa 

 

The recommendations made below are in light of the discussion in chapters one to seven 

above. As a starting point it is emphasised that a better synergy is needed between labour 

law and corporate law.2026 Labour and corporate law legislation creates frameworks for 

employee participation at different levels in different forms, but these frameworks lack real 

or meaningful forms of participation in decision-making that are effective in practice. The 

current corporate law dispensation has moved away from focusing primarily on 

shareholders and includes employees as important stakeholders, but it does not provide for 

full participation rights by employees in corporate decision-making. Labour law largely is 

concerned with the protection of the rights and interests of employees and has also failed 

to realise actual participation in decision-making through workplace forums. Consultation, 

joint decision-making, and disclosure of information are issues that labour law covers in 

this context, outside the traditional collective bargaining arena. In general, the LRA enjoys 

preference over other statutes and, therefore, has be kept in mind whenever employees 

are involved.2027 The Companies Act failed to provide a platform for better integration 

between the provisions of the LRA and the Companies Act, especially in dealing with issues 

                                         
2026 See chapters 2 and 3 above for a discussion on the different worlds of labour and corporate law. 
2027 S 200A of the LRA regarding the presumption as to who is an employee; s 213 of the LRA regarding 

the definition of an employee as well as s 210 of the LRA regarding the application of the LRA when in 
conflict with other laws. See also para 2.3.2 above regarding the perspectives of labour law. 



 

 383 

such as employee participation in decision-making, and includes employee input in 

operational and strategic policies, strategies and direction. 

 

8.4.1 Company Law 

8.4.1.1 General 

 

It has been argued that the role of companies as members of society has changed.2028 

Shareholder wealth creation no longer is the only concern of companies: evident from 

developments in corporate law and corporate governance jurisprudence. These 

developments clearly articulate that shareholder primacy is out-dated and that note should 

be taken of other stakeholders of companies.2029 The Companies Act empowers 

employees, as stakeholders in the company, not only granting them access to 

information2030 under certain circumstances but giving them access to the statutory 

derivative action.2031  

 

Companies must take due cognisance of the triple bottom line (social, economic and 

environmental aspects), as well as communicate with stakeholders noting their legitimate 

interests and expectations. These are vital issues in the new corporate law regime.2032 

Corporate reputation has become important for companies, in particular, its treatment of 

employees, its footprint in the environment, and similar reputational issues.  

 

Company law, at least to an extent, addresses the social component of the relationship 

between employees and companies. These principles are further enhanced in that the 

Companies Act acknowledges the significant role of enterprises within the social and 

                                         
2028 See paras 3.2.1 and 3.3 above regarding the role of companies as members of society. 
2029 See the analysis and discussion in chapter 2 para 2.4.1 and chapter 3 para 3.2.1 above. 
2030 See chapter 3 3.2.3.2.3 and 3.3 above for a discussion of access to information with reference to the 

Companies Act. 
2031 See chapter 3 paras 3.2.3.2.1 and 3.3 above for a discussion of the statutory derivative action. 
2032 See chapter 1 para 1.1 and chapter 3 at paras 3.2.1 and 3.3 above for a discussion of the triple bottom 

line. 
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economic life of the nation. The Companies Act aims to balance the rights and obligations 

of shareholders and directors within companies and it encourages the efficient and 

responsible management of companies. Moreover, companies obtain certain benefits, such 

as the recognition of a separate legal personality, as well as the regulatory framework 

within which they operate. Companies have access to a customer base that enables them 

to sell their products and become profitable.2033 In return companies have corresponding 

obligations towards society, such as to comply with human rights imperatives. The “social 

contract”, in exchange for these benefits, requires that companies, for example, “do no 

harm”; they may be required to take positive steps to improve the society in which they 

operate by facilitating social benefits.  

 

The social benefits include refraining from human rights abuses, including abusive labour 

practices, environmental damage or violations of the fundamental rights to equality, dignity 

and freedom. Such transgressions constitute an infringement of the negative duty not to 

cause harm. They also infringe the positive duty to improve the socio-economic conditions 

not only of workers but of the larger community. The latter duty includes investment in 

education, access to clean water, payment of fair wages, and so forth.  

 

That companies must note not only economic benefits but also social benefits indicates the 

importance of CSR in corporate governance.2034 The benefits of CSR extend to employees 

and to the community in general in which corporations operate. The demand by society 

that corporates must act in a responsible manner and be good corporate citizens is evident 

in the new corporate law regime. Issues such as integrity, accountability, and sustainability 

are fundamental components of this new regime and how directors exercise their duties. 

                                         
2033 See chapter 2 paras 2.2 , 2.4.1.2 and 2.4.1.3 and chapter 3 para 3.2.1 regarding the importance of 

customers to a company. 
2034 See chapter 3 above for a detailed discussion of corporate governance and CSR pertaining to 

employees (para 3.2.3 above). Corporate governance and social responsibility programmes play a 
significant role in the establishment and enforcement of basic labour rights: enhancing labour market 
regulation; establishing of minimum labour standards, and promoting collective-bargaining to the 
extent that basic labour rights, such as freedom of association, the rights to organise and to bargain 
collectively, are included in a legislative framework. 
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These obligations on companies and directors clearly benefit employees and increase the 

participatory role of employees in the company.  

 

The pluralist approach2035 (although the enlightened shareholder approach is preferred in 

the Companies Act)2036 emphasises that employees, as stakeholders, have an important 

role to play in advancing the interests of the company as a whole. A reading of various 

reports on corporate governance in South Africa, as well as the Companies Act, supports 

this approach. From a social and economic perspective it is in the interest of employees to 

further the interests of the corporation they work for because it not only benefits them 

economically but also results in social betterment if a corporation invests in social 

upliftment programmes, training, infrastructure, and so forth, as a result of increased 

efficiency and profits.  

 

In short, companies no longer reach decisions without taking note of the protection and 

rights granted to employees by legislation, including the rights afforded to employees by 

the Companies Act itself. It is submitted that if the living conditions of employees are 

appalling the company or employer should intervene as a social partner and act more 

responsibly. Companies in South Africa, unlike employees, are hugely powerful and thus 

they have direct access to political leaders and other business people that could assist 

these employees.  

 

  

                                         
2035 See paras 3.2.3.1 and 3.2.3.2.3 above.  
2036 See para 3.3 above. If the interests of employees are enhanced, for example, by allowing them to be 

represented on the social and ethics committee, or other rights, such as voting rights (see discussion 
under para 8.4 below), are expanded then the application of the enlightened shareholder approach, by 
means of “judicial activism in the interpretation” of the Companies Act would be less favoured than the 
pluralist approach. It follows that if the Companies Act is amended in such a way that will facilitate 
meaningful worker participation (see para 8.4 below) that the enlightened shareholder approach to 
corporate governance no longer would be the favoured approach followed in interpreting the 
Companies Act (See also Wiese 2013 ILJ 2485 in this regard). 
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8.4.1.2 New rights afforded by the Companies Act 

 

The Companies Act affords new rights to employees.2037 Previously, employees were not 

recognised in company law as stakeholders and had to utilise the protection conferred by 

labour law to (indirectly) enforce any rights against companies (in the capacity of their 

employer). Although these developments are positive and enable employees to participate 

in diverse ways by exercising different rights and enforcing various duties on the company, 

the Companies Act fails to grant employees a real voice when it comes to decision-making. 

The Companies Act introduced significant changes to the corporate law landscape in South 

Africa (employees are more visible in corporate law and issues such as human rights are 

now recognised as important and relevant for companies) but it does not go far enough in 

the realisation of a true industrial democracy. For example, the Companies Act addresses 

the issue of worker participation in the instance of the formulation of a business rescue 

plan, but it fails to extend this participation to the approval of the plan as employees 

cannot vote on the issue. It would be more meaningful if the Companies Act granted trade 

unions sufficient participation rights regarding the approval of the business rescue plan. 

Similarly, the social and ethics committee (see discussion below), as proposed by the 

model for employee participation, could be made more effective as its functions and scope 

could be expanded. 

 

                                         
2037 The Companies Act provides for the following rights: (i) it enables worker representatives or trade 

unions to be involved in the formation of a company; (ii) they can propose an amendment of a MOI 
(allowing for an alternative arrangement which can be interpreted that worker representatives or trade 
unions can propose such an amendment) but they are not allowed to vote on such a proposal unless 
they are shareholders of the company; (iii) the company can be restricted by a trade union from doing 
anything inconsistent with the Companies Act by applying to the High Court for an order to that effect; 
(iv) the trade union can gain access to financial statements of the company for purposes of initiating a 
business rescue proceeding; (v) the trade union can apply to the High Court for an order in order to set 
aside a resolution of the board to stop the commencement of business rescue proceedings on the 
grounds that the company is not financially distressed; (vi) worker representatives or trade unions are 
granted locus standi to apply for a court order placing a director under probation or declaring a director 
delinquent. Other rights include the utilisation of alternative dispute resolution mechanisms to resolve a 
dispute, to gain access to financial assistance by the company to acquire shares in the company, as 
well as benefitting under an employee share scheme. See chapter 3 at para 3.2.3.2.1 above for a 
detailed discussion. 
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8.4.1.3 Specific participation rights 

 

The Companies Act brought about major changes to governance with regard to employee 

participation, as is evident from provisions in the Companies Act that, briefly, are 

highlighted. 

 

8.4.1.3.1 Formation of a company 

 

Section 13 of the Companies Act, for example, allows trade unions as representatives of 

the employees, to be a party to the formation of a company. By this innovation employees 

are viewed as important stakeholders.  

 

8.4.1.3.2 Amendment of the MOI 

 

Section 16 of the Companies Act deals with the amendment of the MOI by means of 

special resolution. It is left to the board of the company, or shareholders entitled to 

exercise at least 10 percent of the voting rights that may be exercised on such a resolution 

to introduce an amendment. It appears that a MOI can allow a trade union or worker 

representatives (which will include a workplace forum) to propose an amendment, but the 

Companies Act does not allow employees to vote on such a proposal unless they are 

shareholders. It is proposed that workers should be able to vote on an amendment and 

not merely make proposals for an amendment. This change will show serious commitment 

by the legislator and enhance the significance of the role employees play in companies. 

Not only will the participation of employees be ensured, but transparency is promoted and 

will ensure that companies take not only their economic partners into consideration but 

also their social partners. Therefore, it is suggested that if workers are granted voting 

rights that a formula is applied: if a company employs, for example, more than 500 

employees, then one worker representative should be allowed to vote in favour or against 

the amendment of the MOI; if the company employees more than 2000 employees, then 
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workers are allowed to have two representatives present, and so forth.2038 The workplace 

composition provides the threshold for worker representivity and voting rights. 

 

8.4.1.3.3 Business rescue 

 

Part 6 of the of the Companies Act deals with business rescue proceedings. Sections 31(3), 

128, 129 and 131 of the Companies Act provide as follows: a trade union must (1) be 

given access to a company’s financial statements for purposes of initiating a business 

rescue process. The trade union representing employees, or employees who are not 

represented, (2) may apply to court to place a company under supervision and commence 

business rescue proceedings. The interests of employees to be informed and to participate 

in the formulation of the business rescue plan are recognised here.  

 

Employees are recognised as unsecured creditors for any wages owed to them by the 

company prior to the commencement of the business rescue proceedings. Employees, 

however, cannot vote on the approval of the business rescue plan, except to the extent 

that they are also creditors.2039 Thus, employees are ranked lower than other stakeholders, 

such as creditors. This omission is a shortcoming: employees would have real participation 

rights if they could vote on the approval of a business rescue plan and they would have 

greater voice. This goal could be achieved by either gaining a weighted vote in accordance 

with the number of employees in the company or by providing a veto right to employee 

representatives with the result that the matter is resolved by adjudication or by means of 

an alternative dispute resolution. Employees remain employees of the company during the 

                                         
2038 See para 7.2.2.3.4 for The Model of the One-Third Participation Act on which this approach is roughly 

based. 
2039 As creditors of the company employees have the following rights: (i) the right to form a creditors’ 

committee which is entitled to be consulted by the business rescue practitioner during the development 
of the business rescue plan; (ii) attend and vote at creditor meetings and (iii) vote on the proposed 
business rescue plan; and (iv) if the business rescue plan is rejected also propose and vote on the 
amendment of the business rescue plan or apply to court to set aside the result of the vote by the 
holders of voting interests or shareholders, as the case may be, on grounds that it was inappropriate or 
make a binding offer to purchase the voting interests of one or more persons who opposed adoption of 
the business rescue plan. See in this regard s 128(1)(g), 128(2), 145(2)(b)(i) and (ii), 145(3), 147(3), 
152(2), 153(1)(b)(i)(aa) and (bb) and 153(1)(b)(ii) of the Companies Act. 
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company’s business rescue proceedings on the same terms and conditions unless changes 

occur in the ordinary course of attrition or the employees and the company, in accordance 

with the applicable labour laws, agree to different terms and conditions. Any retrenchment 

of employees contemplated in the company’s business rescue plan is subject to the 

provisions of sections 189 or 189A of the LRA and other applicable labour legislation.  

 

8.4.1.3.4 Sale of business and mergers 

 

In the case of a sale of business or of a merger worker involvement is not contemplated in 

the Companies Act, rather it is left to the process of consultation in terms of the LRA.2040 

Section 197 and 197A of the LRA contain the provisions regarding a transfer of business as 

a going concern and the automatic transfer of employment contracts in these 

circumstances. The transferee’s right to retrench employees due to a transfer as a going 

concern is regarded as a dismissal in terms of section 186 of the LRA and an automatic 

unfair dismissal in terms of section 187. An employer, however, may retrench the 

transferred employees later if an operational reason can be advanced, in which case 

consultation must take place with the trade union representatives or other worker 

representatives (including workplace forums).2041  

 

Neither section 197 nor section 197A provides for disclosure of information or consultation 

regarding the envisaged transfer of an undertaking. This omission should be addressed as 

a matter of urgency. Further, it is recommended that a section be included in the 

Companies Act to make provision for consultation and disclosure of information in the 

event of the transfer of an undertaking as a going concern or merger. Such a provision not 

only adheres to the current solvency and liquidity requirements that must be met in the 

case of a merger, which primarily protects creditors, but would extend protection to 

workers and provide them with an opportunity to access the information relating to a 

                                         
2040 See also in this regard s 84 of the LRA regarding workplace forums in chapter 6 paras 6.2.3.1, 6.2.3.2, 

6.2.3.4 and 6.2.4 above. 
2041 See chapter 3 at para 3.2.3.2.1 and chapter 6 para 6.2.3.4 in this regard. 
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merger and give an input prior to the merger. It is suggested that provision should be 

made for a notice period to be given to trade unions or worker representatives, as well as 

allowing workers to vote/ make known their opinion (on the approval) of the 

transaction.2042  

 

Similar conditions apply in cases of a scheme or arrangement or when takeovers and offers 

(in parts B and C of chapter 5 dealing with fundamental transactions, takeovers and offers) 

are proposed in the Companies Act. It is recommended that workers be provided with 

information, a right to consultation and voting rights in instances which affect not only the 

job security of workers but also the business operations and direction of the company. The 

extent of the voting rights should be as follows: the trade union or employee 

representatives, after they have been provided access to relevant information and been 

consulted by the company, should vote on whether they support a merger, sale of 

business, scheme, arrangement or takeover. By allowing such a vote the company grants 

employees the opportunity to make an input prior to the vote taking place and, if the 

workers do not agree with the direction the company intends taking, they can make their 

voice heard. Their input could be a consideration put forward at the general meeting of 

shareholders which decides whether the company should go forward with a merger, sale of 

business, scheme, arrangement or takeover.  

 

  

                                         
2042 However, trade unions or workers representatives would not be able to void such a transaction as the 

right to trade, the managerial prerogative, as well as the right to property, do not prevent an 
employer/company from merging or selling its business. In this regard the following is noted (see also 
paras 2.3.2.3, 4.2.1.2.1 and 4.2.1.2.3 regarding the employer’s (managerial) prerogative): the decision-
making power of employers (and thus corporations who are employers) is upheld in the free market 
economy by four notions: (i) the right to property, which enables the owner to dispose of his property 
as he wishes in order to obtain benefit from it; (ii) freedom of commerce and industry, by which every 
citizen obtains the freedom to engage in commerce, profession, craft or industry; (iii) freedom of 
association, which enables an individual to combine his resources in a trade or industry with that of 
others and form a corporation in order to share profits; and (iv) obtaining power over people: a worker 
has the freedom to enter into an individual labour contract with an employer he selects and the 
employer has the power to command the employee (Blanpain 1974 ILJ (UK) 6). See also BTR Dunlop 
Ltd v National Union of Metalworkers (2) 1989 10 ILJ 701 (IC) regarding the “managerial prerogative". 
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8.4.1.3.5 Associated rights 

 

The Companies Act contains a number of associated rights: a registered trade union or 

another representative of employees may apply to court for an order declaring a director 

delinquent or under probation in the circumstances provided by the statute.2043  

 

Section 20(4) of the Companies Act provides that a trade union representing employees of 

the company may apply to the High Court for an appropriate order to restrain the company 

from doing anything inconsistent with the Act. The Act abolishes the common-law 

derivative action; section 165(2)(c) of the Companies Act substitutes it with a statutory 

derivative action. Thus, a registered trade union that represents the employees of the 

company or another representative of employees of the company is empowered to bring 

the statutory derivative action.  

 

The issue of delinquent directors recently has been placed in the spotlight in the Aurora 

Empowerment matter; the question of the effectiveness of the measure in protecting the 

interests of the company arose: 

 

The Aurora case involves a R1.5-billion damages claim brought against four directors of a 
defunct mining start-up, Aurora Empowerment Systems. The directors include Khulubuse 
Zuma, and Zondwa Mandela. In 2009, Aurora put in a bid for two mines under provisional 
liquidation which were owned by Pamodzi Gold. Aurora took over management of the mines 
through an Interim Trade and Management Contract. That contract is at the centre of the 
case being heard: the Pamodzi liquidators allege that Aurora committed fraud in signing the 
agreement. One of the most contentious issues in the case is whether or not Aurora could 
afford the mines at the time of completing the bid. The Pamodzi liquidators, who have taken 
the case to court, argue that Aurora did not have the R600-million it offered for the Pamodzi 
mines and therefore committed fraud. However, Aurora directors Zondwa Mandela and 
Thulani Ngubane have hit back, saying the company would have secured the required 
funding if not for a strike by workers in March 2010, which scared off a major investor. When 
Pamodzi Gold was liquidated, liquidators managed it for four months. Aurora Empowerment 
Systems took over the mine after making a R600-million bid. It was at this point that 
worker’s lives changed. First, salaries weren’t paid, though the mineworkers extracted gold 
from underground. The mine was placed under “care and maintenance” – meaning only 
essential staff were kept on. During the time that Pamodzi was operational, during the period 

                                         
2043 See chapter 3 para 3.2.3.2.1 above for specific instances for institution of an action in this regard. 
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the mine was run by liquidators and for the six months of Aurora management - provident 
fund deductions were made from workers salaries. However, an enquiry into the Aurora 
management period has revealed that Aurora did not pay the monies deducted from workers’ 
salaries to the provident fund administrators. Workers lost out on salaries for that period and, 
likely, will see that money again only if a lengthy court battle goes in their favour. There are 
major disputes of fact when it comes to the reason behind the destruction of mine property, 
which the liquidators have blamed on Aurora. In close to two years, the Pamodzi mines were 
stripped of assets including mine shafts and underground mining equipment. The Pamodzi 
liquidators have included the loss of these assets in their R1.5-bn claim. It appears that a 
number of problems existed with the mines before Aurora took them over; one of them being 
the conduct of the Pamodzi liquidators, some of whom have been removed from the 
liquidation process. Meanwhile Khulubuse Zuma has separated his fate from that of his fellow 
directors after an inquiry into the Pamodzi-Aurora deal cleared him of any knowledge of 
fraud. The report, completed by Advocate Wayne Gibbs, recommends that Mandela and 
Ngubane be investigated for fraud along with Solly and Fazel Bhana, who acted as 
consultants for Aurora.  Bhana, his son Fazel, some of their family members and business 
associates are accused of having irregularly received R35-million from Aurora. Aurora has 
been liquidated and its directors have gone to court to get their money back. The court ruled 
that R15m of that money should be paid back, but Bhana and his associates are fighting that 
ruling.2044 

 

From the facts of Aurora a trade union (or other employee representative body or even a 

workplace forum, if a workplace forum is granted legal status)2045 would have had legal 

standing to protect the “legal interests” of the company against the delinquent behaviour 

of its directors. This provision could have been utilised by a trade union effectively to 

protect their interests in the Aurora matter, rather than the employees’ plight becoming 

known through the media. It is recommended that these associated rights are made 

known to workers and their representatives through education awareness initiatives.  

 

8.4.1.3.6 Whistle-blowing 

 

In the effort to promote good corporate governance principles the Act grants employees, 

who blow the whistle, subsequent protection for such disclosure(s). This type of protection 

is granted to employees by the PDA and thus, is merely an extension of the protection 

already granted. Section 159 of the Companies Act protects other stakeholders, such as 
                                         
2044 Aurora 2015 http://www.enca.com/south-africa/five-days-set-aside-r15bn-aurora-case. 
2045 See discussion below regarding the legal status of workplace forums, as well as chapter 6 para 6.2.3.4 

regarding the legal status of workplace forums. 
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shareholders, directors, company secretaries, prescribed officers, registered trade union 

representatives of the employees, suppliers of goods and services to the company or 

employees of a supplier.2046  

 

8.4.1.3.7 Alternative dispute resolution 

 

The Companies Act provides for alternative dispute resolution mechanisms in that a 

dispute can be referred to conciliation, mediation or arbitration to the tribunal, accredited 

entity or any other person2047 stipulated in the Act.2048 The concept “dispute” is not defined 

by the Companies Act. Disputes between, for example, a trade union or workplace forum 

and the company can be referred for alternative dispute resolution if the trade union or 

workplace forum is entitled to apply for relief or file a complaint in terms of the Companies 

Act.2049  

 

Wage disputes, however, are not be covered and have to be resolved in terms of the LRA. 

It would be useful if the Companies Act provided for specific disputes between the 

company and worker representatives or trade unions to be dealt with in terms of the Act 

itself. There is no specific provision in the Companies Act regulating the position how to 

deal with disputes regarding the formation and amendment to a MOI; access to 

information related to directors’ remuneration; financial statements of the company, 

especially in cases of financial distress or to institute business rescue proceedings; 

corporate restructuring such as sale of business, mergers, schemes of arrangement and 

takeovers and offers. It is proposed that the Companies Act should be amended in this 

regard and that disputes dealing with these issues be dealt with under the auspices of the 

Companies Act. An amendment would avoid a scenario such as a trade union or workers 
                                         
2046 See para 3.2.3.2.1 above. 
2047 In terms of section 156(a) of the Companies Act a person with standing may attempt to resolve any 

dispute with or within a company through alternative dispute resolution. This includes disputes 
regarding an alleged contravention of the Companies Act, or enforcement of any provision of the Act, 
or rights in terms of the Companies Act, a company’s MOI or rules, or a transaction or agreement 
contemplated in the Companies Act, MOI or rules. 

2048 S 166(1) of the Companies Act. 
2049 S 166(1) of the Companies Act. 
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representatives declaring a dispute in terms of the LRA, which, potentially, could land in 

the Labour Court for determination, thus placing the dispute in the domain of a labour 

dispute. Potentially, it addresses the issue of determining jurisdiction between the Labour 

Court and High Court or other tribunals.   

 

However, it is important to point out that these issues affect, in particular, job security, as 

well as preferent payments to employees during business rescues or dismissals in terms of 

sections 189, 189A, 197 and 197A of the LRA. Wage disputes are specifically excluded 

from the ambit of the Companies Act, as well as dismissals in terms of sections 189, 189A, 

197 and 197A of the LRA, which specifically are linked to a sale of business or merger. In 

this regard cognisance must be taken of section 210 of the LRA especially in cases where 

the application of the LRA is in conflict with other laws.2050  

 

8.4.1.3.8 Social and ethics committee 

 

Another innovation in the Companies Act is the introduction of a social and ethics 

committee.2051 The committee must comprise at least three directors or prescribed officers 

of the company but no employee representative. Functions of the social and ethics 

committee include the monitoring of the company’s activities, having regard to any 

relevant legislation, other legal requirements or prevailing codes of best practice relating to 

matters such as: 

(i) social and economic development: issues covered here include the EEA; and the 

BBBEE Act; 

(ii) good corporate citizenship: issues covered here include the promotion of equality, 

prevention of unfair discrimination and the reduction of corruption; contribution to 

the development of communities in which its activities are predominantly conducted 

                                         
2050 S 210 of the LRA provides as follows: “If any conflict, relating to matters dealt with in this Act, arises 

between this Act and the provisions of any other law save the Constitution or any Act expressly 
amending this Act, the provisions of this Act will prevail”. 

2051 See chapter 3 paras 3.2.3.2.2 and 3.2.3.2.3 above for a detailed discussion on the social and ethics 
committee.  
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or within which its products or services are predominantly marketed; and record of 

sponsorship, donations and charitable giving; 

(iii) the environment, health and public safety, including the impact of the company’s 

activities and its products and services; 

(iv) consumer relationships, including the company’s advertising, public relations and 

compliance with consumer protection laws; 

(v) labour and employment: included here are issues such as the company’s standing in 

terms of the ILO Protocol on decent work and working conditions; and the company’s 

employment relationships, and its contribution toward the educational development 

of its employees. 

 

That employees are not represented on the social and ethics committee is a lost 

opportunity on the part of the drafters of the Companies Act, as it would have provided 

employees with the opportunity to have an input on issues such as health and safety and 

labour and employment; matters which affect employees directly. Also, it would have 

provided them with the opportunity to have a greater voice in a formal company structure, 

thus expanding their participation rights within a company.  

 

Social and economic development issues, especially the EEA and the BBBEE Act, affect 

employees and their input could be of value: the legitimacy of decisions relating to such 

development issues could be considerably improved through their input. Issues, such as 

good corporate citizenship relating to the promotion of equality, prevention of unfair 

discrimination, and the reduction of corruption, as well as a contribution to the 

development of communities in which the corporation predominantly conducts its business 

activities, should be dealt with in the same way. Issues, such as the environment, health 

and public safety, as well as labour and employment issues such as the company’s 

standing in terms of the ILO Protocol on decent work and working conditions, the 

company’s employment relationships and its contribution toward the educational 

development of its employees, all call for giving a greater voice to employees. The 

workings of the social and ethics committee would be meaningful if it not only gave 
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considerations to the welfare of employees but if they participated in decision-making by 

the committee: such a reimagined committee would grant employees a meaningful voice in 

the company.  

 

Participation by employees on the committee will give legitimacy and authority to its 

activities and decisions, as the committee will not have merely a monitoring and 

administrative function. By granting it more authority the social and ethics committee can 

play a supervisory role (similar to that of the supervisory board in Germany) and, thus, 

force companies to take the decisions of the committee seriously and promote compliance 

with its decisions and directions.2052  

 

The supervisory function of the social and ethics committee could evaluate management 

decisions with regard to non-compliance with the EEA or the BBBEE Act or the company’s 

actions in promoting equality. The powers of the committee would be enhanced to make 

representations to the general meeting of shareholders at which they vote on decisions 

made by the board of directors, especially if the board did not have access from 

information from a director or prescribed officer, or receive an explanation as to why the 

board did not follow through on recommendations made by the committee. The social and 

ethics committee, thus, has reporting, supervisory and enforcement functions, especially in 

cases where there is an overlap between topics of decision-making and collective 

bargaining (see para 8.4 below). 

 

It is proposed that the Companies Act should be amended with regard to the social and 

ethics committee should be amended as follows: 

• Currently the committee comprises at least three directors or prescribed officers of 

the company. At least one of them must be a non-executive director who was not 

involved during the previous three financial years in the day-to-day management of 

                                         
2052 See chapter 3 paras 3.2.3.2.2 and 3.2.3.2.3 below. The role of the social and ethics committee is to 

monitor the company’s activities (see in this regard discussion earlier under para 8.4.1.3.8). 
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the company’s business.2053 It is not specifically stated that each member of the 

committee must be a director but at least one of them must be a a director; it seems 

in view of the non-director requirement, that employees, for example, can be 

members of the committee.2054 It is recommended that the provision pertaining to 

the composition of the directors is maintained but that the committee should be 

expanded to include employee representatives in the same ratio as directors or 

prescribed officers. It is proposed that half of the committee should comprise 

employee representatives and the other half directors or prescribed officers. This 

system is similar to the “quasi-parity co-determination” in Germany which can be 

found in certain industries: shareholders and employees can appoint an equal number 

of representatives on the supervisory board.2055  

 

• Currently, the committee is not a board committee and is appointed by the company 

(shareholders).2056 The committee, as such, is a separate organ of the company. It is 

proposed that the committee should maintain its monitoring function with regard to 

the issues mentioned earlier but that the committee be given more authority: the 

board must take the recommendations of the committee seriously. This will result in 

the committee not merely supervising or monitoring the activities of the board 

regarding the issues listed above but also that they approve a decision made by the 

board regarding these issues. The impact would be that the committee could 

intervene in cases where the company's interests are seriously affected or where 

non-compliance of legislation has taken place (see comment above). 

 

• As mentioned, the existence of a workplace forum could create an overlap, especially 

relating to labour and employment issues, educational development of its employees, 

social and economic development (issues covered here include the EEA and the 

                                         
2053 Regulation 43(4) of the Companies Regulations. 
2054 Esser 2007 THRHR 326. 
2055 See para 7.2.2.3.1 above. Du Plessis, Hargovan and Bagaric Principles 349-350. See also Wooldridge 

2005 Amicus Curiae 21 and Addison and Schnabel 2011 Industrial Relations 356-357 regarding parity 
and quasi-parity. 

2056 Delport New Companies Act 88. 
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BBBEE Act), promotion of equality, prevention of unfair discrimination, and so forth. 

In these instances the powers of a social and ethics committee should be limited. It is 

possible (depending on the size of the company) that a workplace forum is best 

suited to deal with these issues. The committee (as pointed out above) would have 

reporting, supervisory and enforcement functions, especially in cases where there is 

overlap between topics of decision-making and collective bargaining. It is conceivable 

in small establishments that neither a workplace forum nor social and ethics 

committee are best suited. In this case it is suggested that specialised committees 

should be investigated (see discussion under paragraph 8.4.3 below). 

 

• It is proposed that a social and ethics committee’s functions (if a workplace forum is 

not in place) cover issues of consultation and joint decision-making in terms of 

sections 84 and 86 of the LRA. When considering the matters included for 

consultation (with a workplace forum) in section 84 of the LRA it includes 

restructuring of the workplace (including the introduction of new technology and 

work methods); changes in the organisation of work, export promotion; job grading, 

education and training, product development plans, partial or total plant closures, 

mergers and transfers of ownership in so far as they have an impact on the 

employees, the dismissal of employees for reasons based on operational 

requirements, exemptions from any collective agreement or any law, and criteria for 

merit increases or the payment of discretionary bonuses. It is possible to include 

some of these non-distributive issues in the work of the social and ethics committee 

as it already covers many of these matters. Matters that require joint decision-making 

include disciplinary codes and procedures; measures designed to protect and advance 

persons disadvantaged by unfair discrimination; rules for the proper regulation of the 

workplace, other than work-related conduct; and changes to rules of employer-

controlled social benefit schemes by the employer or employer-representatives on the 

trusts or boards governing such schemes.2057 Different options are possible: 

employee representatives, workplace forum representatives, or both workplace 
                                         
2057 S 86(1) of the LRA. 
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forums and trade unions could represent employees on the social and ethics 

committee. Such a committee should complement and enhance the functions of a 

statutory workplace forum. A provision, included in the LRA and the Companies Act, 

should be to the effect that if a workplace forum is in existence, the ethics and social 

committee cannot make decisions concerning those issues and their role is limited to 

the reporting, supervision and enforcement of decisions made by the workplace 

forum. The result would be to establish a complementary system to workplace 

forums. See the recommendation under paragraph 8.4.2.1 below. Such a committee 

(in the absence of a workplace forum) can exist in conjunction with a trade union as 

the trade union’s functions would be limited to wage issues and non-wage issues 

would be dealt with by the social and ethics committee. 

 

However, although there is a drive for a more inclusive and pluralist approach and a 

recognition of stakeholder rights, it is evident that the enlightened shareholder approach is 

still preferred in the Companies Act and more work needs to be done in this regard (see 

suggestion above). 

 

8.4.2 Labour Law 

8.4.2.1 Workplace forums and collective bargaining 

 

Inequality is a major problem in South Africa, and is not just a social reality but also an 

economic one. As indicated (under the corporate law discussion) it is evident that 

corporations, in terms of the legal framework, find ways to address inequality to ensure 

labour peace. The same can be said of labour law. In South Africa workers have a greater 

voice since the inception of the Constitution and the LRA (and other legislation), especially 

in the domain of the workplace. The LRA recognises a collective bargaining framework as 

well as the establishment of workplace forums. Consultation rights and joint decision-

making powers by employees were absent in the pre-1995 LRA-era, but through the 

current LRA the legislator introduced workplace forums as a means to promote employee 
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participation in workplace decision-making. Workplace forums were introduced as part of a 

series of progressive labour law reforms and were intended to create a “second channel” 

of industrial relations or representation to act not as an alternative to collective bargaining 

but rather as a supplement to it.  

 

The potential conflict between the items on the agenda of collective bargaining and those 

that are set aside for workplace forums exist because the legislation allows for an overlap. 

Clear parameters have not been set for which matters or issues are the subject of the 

collective bargaining process and which issues are earmarked for workplace forums only. 

 

Collective bargaining, by its very nature, is adversarial. It is submitted that in South Africa 

collective bargaining is the primary means of negotiating with employers to determine 

working conditions and terms of employment, as well as regulating the relationship 

between employers and employees. To counter the adversarial nature of collective 

bargaining and its consequences the legislator introduced workplace forums to 

complement the collective bargaining system. It was anticipated that it would grant 

workers participatory decision-making power and a voice and would deal with 

production/non-wage issues at workplace level. As shown above, this sensible endeavour, 

regrettably, was spectacularly unsuccessful.   

 

Workplace forums are similar to the works council systems that are found in European 

countries, such as Austria, Belgium, Germany and the Netherlands. The South-African 

workplace forum system is largely based on consultation and some issues are subject to 

joint decision-making. The limitations, in terms of real decision-making, are evident as the 

issues listed for joint-decision making (and even for consultation) are restricted in terms of 

the legislative framework. Although it is possible to extend the list of issues through 

negotiation, in terms of section 23 of the LRA the support of the established trade union 

would be required in order for the agreement to have binding effect as a collective 

agreement. A further limitation that predates the former is that the statutory system 

depends on trade unions approval for the establishment of a workplace forum. The fear on 
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the part of trade unions that workplace forums will make inroads into their bargaining 

power (with few benefits immediately visible to them in exchange) means that workplace 

forums remain unpopular and unsuccessful in South Africa.2058  

 

Although the LRA, in sections 84 and 86, clearly identifies the issues that form the subject-

matter for consultation and joint decision-making, the back door was left open for trade 

unions to approve these matters, in any case, in the collective bargaining domain. Clearly, 

collective bargaining covers issues listed in section 84 and 86 of the LRA, and the topics 

form part and parcel of trade unions’ standard list of demands that, generally, are the 

subject of negotiations with employers. The results envisaged by the legislature have 

proved to be unsuccessful. Significantly, the nature and status of any agreement reached 

between the employer and workplace forum is not addressed in the LRA. Another problem 

evident from the current regulation, in particular regarding the establishment of workplace 

forums, is that it is subject to the control of trade unions.  

 

It is suggested that for a dual system to work the following far-reaching changes should be 

implemented, after buy-in is obtained from the social partners:2059 

• Workplace forums should be recognised as a legitimate forum in which to address the 

non-distributive issues identified in sections 84 and 86 of the LRA, as well as those 

identified by learning from comparative experiences.  

 

• The status and legal nature of workplace forums should be spelled out clearly and the 

agreements entered into between the workplace forum and the employer should 

                                         
2058 See chapter 6 paras 6.2.2-6.2.4 for the full analysis and discussion of the current system. 
2059 In chapters 5 and 6 above it was suggested that the manner in which social partners behave should be 

relooked at. For example, both capital and labour should apply principles of corporate governance, such 
as integrity, discipline and so forth, as well as apply principles of social responsibility and instil values of 
good citizenship. Trust is central in how parties consult, negotiate and reach joint-decisions and thus 
information-flow is very important. Education, on the side of both capital and labour, is important, 
especially for understanding the socio-economic conditions, background and respect for each other’s 
point of view. A call for the return of good faith bargaining is made, where capital and labour bargain 
towards a mutual benefit and the use of industrial action is not to cause harm or damage to the other 
party. It is proposed that long-term commitments and agreements should be advanced rather than 
short-term monetary agreements. 
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have the same legal effect as a collective agreement otherwise entered into between 

a trade union and the employer. A legally binding effect and application similar to 

works agreements in Germany should be attached to agreements entered into 

between an employer and a workplace forum. 

 

• The power of trade unions over the establishment of workplace forums should be 

relinquished after 20 years. It appears to be a major contributor to the failure of 

workplace forums. From the recent amendments in the 2014-Amendment Act, it is 

evident the legislator is attempting to move away from unbridled majoritarianism, for 

example, giving an arbitrator the power to grant minority unions (who meet certain 

conditions) access to the organisational rights that were available only to majority 

trade unions.2060 The same principle should be applied to the establishment of 

workplace forums: the requirement for majority trade unions to be party to the 

establishment of a workplace forum thus falls away. In addition, it is proposed, if the 

dual system of collective bargaining and workplace forums continues, that there be 

an amendment regarding the representivity of trade unions on workplace forums. A 

compromise model could grant trade unions with a number of seats on the workplace 

forum: employee representatives would have 50% representation on such a forum 

and trade union representatives the remaining 50%; the casting vote in the case of a 

deadlock would be by an independent elected chairperson. These measures will 

ensure, when the workplace forum consults or engages with an employer on issues of 

joint decision-making and a vote is taken, that it results in a smoother process. At 

least, there should be significant agreement from the side of the trade unions. 

Another consequence would result in production issues being limited to the domain of 

workplace forums and non-productive issues to collective bargaining. The model is 

based on the German model of “quasi-parity co-determination”, which can be found 

in certain industries and refers to the arrangement whereby “shareholders and 

employees can appoint an equal number of representatives on the supervisory board, 

but the right to appoint the chair belongs to the shareholders – thus tilting the power 
                                         
2060 See s 21(8A) and 21(8C) of the 2014-Amendment Act discussed under para 5.2.3 above. 
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balance slightly in favour of shareholder representatives”.2061 The model is adapted to 

establish representation on the workplace forum without tilting the favour in the 

direction of either employee representatives or trade union representatives by 

appointing an independent chairperson. Such a model attach greater legitimacy to 

the process, as well as reassuring trade unions that they are not redundant or that 

their role in the workplace is usurped by the workplace forum.  

 

• It is suggested that in order for the complementary system intended by the LRA to 

work effectively that clear boundaries be set between issues that fall within the 

power of workplace forums and issues that fall within the realm of collective 

bargaining. The non-distributive issues covered in sections 84 and 86 of the LRA fall 

squarely within the power of workplace forums: wage issues are restricted to the 

parties partaking in collective bargaining. This system is a mixed system that allows 

all workers greater decision-making influence and power, as well as adversarial 

participation power for trade union members. It is suggested that the “merger” 

between the issues covered by the social and ethics committee and those of 

workplace forums, if employees are granted participation on the social and ethics 

committee could be addressed to some extent.2062 However, this is dependent on the 

following: as suggested above, a provision is included in the LRA and the Companies 

Act to the effect, if a workplace forum is in existence, that the ethics and social 

committee not make decisions in concerning those issues and that their role be 

limited to the reporting, supervision and enforcement of decisions made by the 

workplace forum. This provision would result in the establishment of a 

complementary system to workplace forums and unnecessary duplication would be 

avoided. If no workplace forum is in place, then the functions of the social and ethics 

committee can be extended to cover issues that would have been covered by a 

workplace forum. Such a system would be dependent on the restriction of 

                                         
2061 Du Plessis, Hargovan and Bagaric Principles 349-350. See also Wooldridge 2005 Amicus Curiae 21 and 

Addison and Schnabel 2011 Industrial Relations 356-357 regarding parity and quasi-parity.  
2062 See para 8.5.1 above for recommendations regarding the social and ethics committee. 
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distributive/wage/non-productive issues to the domain of collective bargaining. The 

size of the workplace (company) is a factor that needs to be considered: a social and 

ethics committee is not always the best-suited solution and a workplace forum would 

be the better alternative. The type and size of the company (the workplace) plays a 

role in whether a social and ethics committee or a workplace forum should be the 

designated body dealing with production issues (which will complement the collective 

bargaining system). An amendment to both the LRA and the Companies Act is called 

for to enable such a framework. Also, the dependency for the establishment of a 

workplace forum on the agreement of a majority representative trade union (see 

above) should be scrapped. 

 

• It is a concern that industrial action is possible after the consultation process (in 

terms of section 84 of the LRA) has failed. Thus, retaining the right to strike reflects a 

serious doubt as to whether the distinction between distributive issues (reserved for 

bargaining and strikes) and non-distributive ones (for workplace forums) realistically 

can be maintained.  The right to strike exists in respect of matters for consultation 

once there is an issue in dispute in terms of section 64 of the LRA. Strike action is 

possible in respect of the employer’s proposal itself and not in respect of alleged 

procedural defects in the consultation process (which must be referred to arbitration 

in terms of section 94 of the LRA).2063 The inclusion of the right to strike in the latter 

instance has been criticised as straining the co-operative relationship: not only could 

it ruin the whole endeavour but also introduce adversarial elements into the 

relationship between workplace forums and employers. 2064 It is proposed that a 

position similar to that in Germany is adopted whereby the works council and the 

employer are required to seek to reconcile their interests as well as negotiate a social 

plan.2065 Another possibility, having regard to Art 2(1) of the Information and 

Consultation Directive, which defines consultation as follows: “the exchange of views 

                                         
2063 See in this regard para 6.2.3.2 above as well as Du Toit et al Labour Relations Law (2015) 416. 
2064 See in this regard Slabbert et al Managing Employment Relations 5-266 as referred to in para 6.2.3.2 

above. 
2065 See para 7.3.1.2.2 above with regard to the competences of a work council. 
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and establishment of dialogue between the employees' representatives and the 

employer”.2066 In this regard the following requirements set by the directive are 

useful:2067  

(i) the appropriateness of the timing, the method and the content must be 

ensured;  

(ii) the employees' representatives [workplace forum] are entitled to formulate an 

opinion based upon the relevant information that is supplied by the employer; 

(iii) consultation must also take place in such a way that the employees' 

representatives [workplace forum] are entitled to meet with the employer and 

to obtain a response as well as the reasons for that response, to any opinion 

they may formulate; and  

(iv) an attempt has to be made in case of decisions within the scope of the 

employer's management powers to seek prior agreement on the decisions 

covered by information and consultation.  

 

• In addition it is suggested that workplace forums be allowed to initiate the 

consultative process by submitting proposals to the employer (unlike under the 

current dispensation by which the employer alone has this power).2068 This is a 

departure as it allows the workplace forum to raise issues in respect of matters listed 

in section 84 of the LRA and, thus, would be in line with the German position 

whereby works councils and employers enjoy equal statues in raising matters for 

consultation and joint-decision-making.2069 It is proposed that section 85 of the LRA 

should be amended to call for consultation “in good time”, 2070 as is the position in 

Germany, currently the provision does not specify when the employer must consult 

with the workplace forum. For the change to meaningfully affect the way in which 

employers consult with workers, it should shift from merely notifying the forum of 

                                         
2066 See para 7.3.2.2.3 for a detailed discussion of the directive. 
2067 Art 4(4) of the Information and Consultation Directive. 
2068 See s 84(1) of the LRA as well as Du Toit et al Labour Relations Law (2015) 403 in this regard. 
2069 See para 7.3.1.2.2 above with regard to the competences of a work council as well as Du Toit et al 

Labour Relations Law (2015) 403. 
2070 See Du Toit et al Labour Relations Law (2015) 403 in this regard. 
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any proposal to considering legitimately and in good faith suggestions the workplace 

forum makes. The demand is for a committed process in which “voice” of the 

workplace forum is taken into consideration and its proposals are taken seriously: a 

change which calls for better regulation. 

 

• On the other hand, it is suggested, if matters in terms of section 84 of the LRA were 

maintained then the option of strike action would either be limited and the dispute 

subjected to mediation and possibly arbitration after mediation. Immediate strike 

action would fall away as these issues would not be “strikeable” in terms of the 

limitation of section 65(1)(c) of the LRA as it would be considered a “rights dispute”. 

This will thus force the parties2071 to continue with mediation (possibly followed by 

advisory arbitration) when consultation is unsuccessful or there is a dispute regarding 

reaching consensus. The situation would be dealt with in similar manner as when a 

refusal to bargain takes place. A dispute concerning an alleged refusal to bargain2072 

is subject to advisory arbitration. It is proposed that in cases where consultation in 

terms of section 84 of the LRA is unsuccessful that the dispute should be referred to 

compulsory mediation where an independent mediator would facilitate the process 

which is then up to the parties to reach an agreement. Further, it is proposed that 

when mediation is unsuccessful the parties should then refer the dispute to advisory 

arbitration. The position is similar to the arbitration committee found in the German 

system. It should be noted that strikes are not ideal after unsuccessful section 84 

consultations but in context of fundamental rights and existing suspicion/opposition 

of trade unions it is proposed that the right to strike should only be allowed after 

                                         
2071 If a workplace forum is in place, the LRA should be amended regarding the resolution of disputes by 

limiting the right to strike regarding issues that are the subject of consultation and joint decision-
making. If it is a social and ethics committee that is in place a provision should be inserted in the 
Companies Act that limits the right to strike to issues that are covered by the social and ethics 
committee and provide that the preferred method of resolving such a dispute is an alternative dispute 
resolution.  

2072 See s 64(2) of the LRA in this regard. Refusal to bargain is defined as including (a) a refusal to 
recognise a trade union in a collective as a collective bargaining agent, or to agree to establish a 
bargaining council; (b) a withdrawal of recognition of a collective bargaining agent; (c) a resignation of 
a party from a bargaining council; (d) a dispute about appropriate bargaining units or appropriate 
bargaining levels or bargaining subjects. 
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mediation and advisory arbitration has proven to be unsuccessful. An advisory award 

should be obtained from the CCMA (similar to refusal to bargain cases) before notice 

of a proposed strike or lock-out is given. In the case of section 86-matters the 

employer may not unilaterally implement a proposal and the right to strike over such 

issues also does not exist. The parties are subject to an alternative dispute resolution 

to settle disputes concerning matters with reference to joint decision-making. It is 

proposed, in order to address the inclusion of the right to strike in consultation 

matters, that the limitation (as set out above) should be applied to consultation 

matters (with regard to the use of strike action).2073 Currently the level of dispute 

resolution is different when it comes to matters relating to consultation and joint 

decision-making. Strikes should be limited in cases of consultation after consultation: 

after consultation was unsuccessful a dispute should also be referred to mediation 

and if the parties cannot reach an agreement be referred to advisory arbitration, only 

after advisory arbitration the parties can give notice of industrial action.  

 

8.4.2.2 Industrial action, labour peace and dispute resolution 

 

With regard to industrial action, labour peace and dispute resolution it is suggested that 

the objectives of the LRA should be enforced more strictly, especially labour peace and 

dispute resolution.  

 

For purposes of this discussion it is important to reflect on the consequences of strike 

action in recent years: 

                                         
2073 The major difference between consultation and joint decision-making is the fact that the employer must 

seek to reach consensus with the workplace forum in the case of consultation whereas, in the case of 
joint decision-making, the employer must consult with the workplace forum and actually reach 
consensus (in respect of the matters listed in section 86 of the LRA) before implementing a proposal. If 
consultation produces no consensus, the workplace forum or employer may resort to unilateral action 
whereas, in the case of joint decision-making, “if a workplace forum disagrees with an employer’s 
proposal and thereby prevents its implementation, the employer’s only remedy is to refer the matter to 
arbitration and abide by the arbitrator’s award”. The level of dispute resolution, therefore, is different 
(Du Toit et al Labour Relations Law (2015) 403).  
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 2008 2009 2010 2011 2012 2013 

Number of  

work-stoppages 

57 51 74 67 99 114 

Working days lost 497,436 1,526,796 20,674,737 2,806,656 3,309,884 1,847,006 

Loss of wages  

(ZAR 000m) 

ZAR 48,000m ZAR 235,458m ZAR 407,082m ZAR 1,073,109m ZAR 6,666,109m ZAR 6,732,108m 

 

Source: Department of Labour Annual Industrial Action Report (2012 Figures 1, 2 and 5 

and Figures 1, 2 (2013))2074 

 

From the above table strikes clearly are not only disruptive but have huge economic 

impact. Note the frequency and high level of strike activity, coupled with accompanying 

violence, has led to the call for the reintroduction of strike ballots.2075  

 

The reintroduction of strike ballots could resolve some of the issues raised in the workplace 

as to whether workers want to strike or in instances when the trade union’s interests 

conflict with those of their members. The opportunity to address the prevalence of 

unprotected strikes which negatively impact on employer-employee cooperation has been 

missed. Strike balloting would also support the introduction of the “ultima ratio” 

(proportionality) principle found in German and EU labour law into the domain of South 

African labour relations. It is submitted that its introduction would increase the legitimacy 

of the process of calling strikes, as well as force trade unions to listen to the wishes of 

their members. In other words, if a strike is called without complying with the ballot 

requirement, the strike will be unprotected because a procedural requirement was not 

adhered to by the trade union. It has been suggested that the period for the 

commencement of a strike should be increased as well as the introduction of a secret 

strike ballot. The increase in the notice period could result in the resolution of the dispute 

                                         
2074 Department of Labour 2012 http://www.labour.gov.za; Department of Labour 2013 

http://www.labour.gov.za.  
2075 See para 5.3.3.7 above as well Rycroft 2015 ILJ 18-19. 
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by means of conciliation and can possibly be viewed as a “cooling-off” period.2076 For 

example, an extension of a 14-day notice period could bring about changes in how 

conciliation, as a process, is utilised in the South African labour framework. It is proposed 

that the manner in which conciliation is viewed as a dispute resolution process utilised as a 

mere box-ticking exercise and that parties to a dispute should show a serious intention and 

commitment to resolve the dispute rather than merely comply with an initial stage in the 

process in order to obtain a required result (the dispute remains unresolved). 

 

The challenges experienced in the past relating to technical non-compliance, arguably, 

may be addressed with careful regulation. The constitutional framework now ensures that 

the right to strike is entrenched. Regulation also ensures that trade unions adhere to 

notice periods when calling a strike action and guarantee that the use of strike action is a 

last resort. Stricter enforcement by the CCMA and the labour courts is required, especially 

in cases of a strike which has lost its purpose and has carried on for a long period without 

achieving anything. It is suggested, in such an instance, that the Labour Court should 

intervene and force the parties to resolve their dispute by means of compulsory arbitration.  

Compulsory arbitration would be necessary if a strike is no longer functional, is violent or 

relates to issues in terms of section 84 of the LRA that are not “strikeable” in terms of 

section 65 of the LRA, and would be considered a “rights dispute”. This system would be 

similar to the one found in Germany which involves an arbitration committee in dispute 

resolution if there is deadlock between the employer and the works council (see chapter 

seven above).  

                                         
2076 Brand, for example, proposes that, the notice period for a strike should be increased to 14 days, 

creating a longer period for conciliation and the introduction of a right to a secret strike ballot within 
the 14 days' notice period (Rycroft 2015 ILJ 18-19). “Adherence to this requirement can be rewarded 
with strike protection under the following circumstances: if (a) the ballot is called by any one of the 
social partners in a workplace; (b) the ballot is conducted by the CCMA or a suitably accredited 
independent body; (c) the ballot is conducted among the categories of workers who wish to participate 
in a strike in a workplace; (d) the quorum for the ballot is 50% plus one of those workers who wish to 
participate in the strike; (e) 50% plus one of those workers who vote, vote in favour of the strike; and 
(f) the ballot is conducted within the 14-day notice period before a strike, then the ballot will be 
deemed to be valid for the purposes of any urgent interim court relief sought by any party. A further 
ballot may be called after 30 days from the date of a previous ballot” Rycroft 2015 ILJ 18-19). See also 
para 5.3.3.7 above. 
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It must be stressed that the parties to the bargaining table should try to facilitate the flow 

of information between them; a prerequisite for smooth negotiations.  

 

It is recommended (in chapter seven above) that, usefully, the German system could be 

explored in relation to co-determination rights, information and consultation rights, 

especially with reference to works councils and the separation of workplace councils in 

terms of consultation and decision-making as they relate to social, personnel and economic 

matters. Full disclosure of information is needed versus what is currently considered 

relevant information in the context of the South African framework (see chapter seven 

above). Such a bold move, in essence, calls for trust between trade unions and employers; 

unfortunately it is lacking in South African labour relations. A disclosure obligation 

structured in this way enhances the rights granted to trade unions/workplace forums in 

sections 16, 84, 86, 189, 189A, 197 and 197A of the LRA. The submission is for an 

extension of the disclosure-obligations of employers to other parties if there is no trade 

union or workplace forum in place, as well as to the scope of information to be disclosed in 

certain circumstances.  

 

The disruptive effect of strike action should be re-examined, especially the long term and 

adverse effects it has on the well-being of the workers and the corporation. The right to 

strike should not be abolished or unjustifiably limited, but the parties to the bargaining 

table should find alternative ways of addressing issues other than the use of industrial 

action (especially in instances which industrial action was utilised in the previous 

negotiation cycle). Currently, the conclusion of long-term agreements prevails only in 

certain industries. It is recommended that the Minister of Labour is granted the power to 

intervene in certain industries in which strike action is prevalent and compel the bargaining 

parties to conclude long-term agreements spanning two or three years; collective 

agreements that are binding on both the employer and the workers. If workers then have 

problems with the agreement, they should resort to other means of dispute resolution: 

strike action would be barred in these instances.  
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Unfortunately the system has failed: 48% of all strikes embarked on in 2013 were 

unprotected strikes.2077 It was mentioned that stricter measures should be implemented to 

curb the regular occurrence of unprotected strikes and their effects.2078 Such measures 

would place a moratorium on strikes in the case of a trade union embarking on 

unprotected strike action, or of protected strike action becoming violent, or of strike action 

being dysfunctional. Stricter liability for trade unions by which they can be held civilly liable 

or even criminal sanctions may be implemented:  the court in SA Transport and Allied 

Workers Union v Garvis2079 held that a trade union could escape liability only if the act or 

omission that caused the damage “was not reasonably foreseeable”, and if it took 

reasonable steps within its power to prevent that act or omission.2080  

 

Parties show their commitment and good faith to the resolution of wage disputes in a 

particular negotiation cycle by agreeing that in the following cycle an embargo would be 

placed on industrial action and that disputes would be resolved, for example, by means of 

arbitration if negotiation fails. The reason that unprotected strikes and unnecessary 

protracted or violent strikes must be better addressed is that the consequences spill over 

into the cooperative relationship between employers and workers and negatively influence 

worker voice in decision-making.  

 

In Germany the right to strike is conditional on the “capacity to bargain collectively”: the 

right to strike is guaranteed only insofar as that right is understood as being necessary to 

ensure proper collective bargaining. It is suggested, when a deadlock is reached and the 

matter is referred to compulsory arbitration that a limitation should be placed on 

embarking on strike action and that workers would return to work. The definition of a 

strike in South Africa entails the following: 

 

                                         
2077 Department of Labour 2013 http://www.labour.gov.za. 
2078 See paras 5.3.3.4, 5.3.3.5, 5.3.3.6 and 5.3.3.7 above in this regard. 
2079 SA Transport and Allied Workers Union v Garvis 2012 ILJ 1593 (CC). 
2080 SA Transport and Allied Workers Union v Garvis 2012 ILJ 1593 (CC) para 42.  
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the partial or complete concerted refusal to work or the retardation or obstruction of work, by 
persons who are or have been employed by the same employer or by different employers for 
the purpose of remedying a grievance or resolving a dispute over any matter of mutual 
interest between employer and employee, and every reference to ‘work’ in this definition 
includes overtime work, whether it is voluntary or compulsory.2081  

 

From the prevalence of strike action in South Africa, in most instances, strikes are used not 

to remedy a grievance but to force the employer to concede to the demands of trade 

unions. Sometimes these demands do not relate to the negotiations or fall outside wage 

issues. It was proposed that a greater commitment should be attached to conciliation as a 

dispute resolution process before strike action can be embarked on. It is further proposed 

that issues about which workplace forums should be consulted over in terms of section 84 

of the LRA should be limited and be dealt with in a similar manner as regard to the issues 

listed in section 86 (see discussion above).  

 

Because workplace forums have been hugely unsuccessful and matters listed in sections 

84 and 86 of the LRA fall within the domain of collective bargaining and, by implication, 

within matters of mutual interest, strike action is called upon if these issues fall outside 

what are called “disputes of right”. It is recommended that the issues listed in sections 84 

and 86 of the LRA, specifically, be mentioned as a limitation if they were subject to 

collective bargaining, especially in the absence of a workplace forum. It is also possible to 

amend the sections on strikes by specifically excluding inter-union disputes: they are not 

for the purpose of remedying a grievance or dispute between employers and employees. 

Another possibility (as indicated) is the introduction of the “ultima ratio” (proportionality) 

principle in section 64 of the LRA by which strike action may be exercised only as a last 

resort. In this regard, as pointed out earlier, the Labour Court should intervene when it 

appears that the strike is no longer functional or that the trade union has no interest in 

trying to resolve the dispute and reach an agreement. 

 

                                         
2081 S 213 of the LRA. See also para 5.3.1 above. 



 

 413 

8.4.3 Other considerations 

 

It is possible for industrial democracy to facilitate greater worker participation, also 

decision-making as well, in the workplace through the empowerment of workers, firstly, by 

enhanced access to company information. The empowerment of workers influences not 

only the structure but also the process of decision-making. The quality of working life 

would be enhanced by gaining access to channels previously not available to have a 

greater voice concerning decisions that affect them. Employee empowerment provides 

employees with the freedom to question the way their jobs, goals and priorities are 

structured, their roles and how to reorganise their work and become more efficient.  

 

For empowerment to be successful it is not necessarily dependent on a formalised legal 

framework, it also is possible when it is initiated as a voluntary process which is the result 

of negotiation and co-operation between employee and employer parties within an 

enabling environment.2082 It must be stressed that empowerment does not merely refer to 

economic empowerment: the promotion of financial, rather than participative-democratic, 

forms of employee involvement is not, in the general sense, empowerment as employees 

are not granted the opportunity to have a say regarding the strategy or operations of a 

company. Economic empowerment, nonetheless, is also important and now is facilitated by 

various statutory frameworks in South Africa.  

 

In terms of the Companies Act employees can participate as shareholders through the 

issue of shares or a consideration for shares.2083 The Companies Act also provides for 

financial assistance for the subscription of securities and employee share schemes. ESOPs 

have become important in the demand by employees for share ownership and economic 

inclusion in corporations as they provide a means of financial participation by employees 

                                         
2082 In South Africa empowerment takes place mainly in terms of black economic empowerment, the BBBEE 

Act. It is possible for empowerment to take place through ESOPs. See para 4.3.5 above. Empowerment 
is possible when rights such as freedom of association, are advanced, as well as when organisational 
rights are exercised by trade unions. These enable workers to have a voice in organisations. 

2083 See chapter 4 para 4.3.5.1 above. 
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through the ownership of shares in the company. Employees, through financial 

participation, especially ESOPs, share in the costs and benefits associated with the 

company’s financial well-being and prosperity. Importantly, as shareholders, they obtain 

direct participation in decision-making by exercising their vote at a general meeting of 

shareholders.  

 

In addition, through ESOPs, a more universal economic empowerment can be promoted by 

redistributing wealth to previously disadvantaged individuals and communities in which 

employees live and are socially integrated. This is an indirect way for companies to fulfil 

positive duties regarding the improvement of the society in which they operate. 

“Apartheid”, the resultant economic exclusion and the imbalances created by such 

exclusion, has made the empowerment of previously disadvantaged black South Africans a 

priority for government, and resulted in the BBBEE Act.2084 Broad-based black economic 

empowerment forms an integral part of national transformation: it encourages the 

redistribution of wealth and opportunities to designated categories of persons; the rank 

and profile of workers, arguably, are an important part.  

 

These forms of empowerment target certain categories of workers (for example black 

workers) and are viewed as promoting participation or the voice of employees as they now 

are granted access to economic resources which, previously, was denied them. Various 

economic empowerment options are open to black people. With reference empowerment, 

including economic empowerment, participation must be effective and meaningful and, in 

the case of equitable income distribution, cognisance must be taken of the constitutional 

right to equality: participation (as envisaged by the Constitution) is not simply procedural 

but also substantive. Further fine-tuning of regulations and their implementation is 

necessary in order to ensure that the empowerment initiative is broad-based has the 

greatest possible effect on employee “voice” in the workplace. This matter, unfortunately, 

is too wide in its scope to consider in the thesis. 

 
                                         
2084 See chapter 4 para 4.3.5.2 above. 
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The elimination of unfair discrimination in the workplace (specifically taking note of the 

EEA) requires the development, or empowerment, of previously disadvantaged designated 

groups: black people, women and persons with disabilities. The measure for advancement 

of the designated group is affirmative action in employment,2085 which is not discussed at 

length in the thesis: the Constitutional Court has provided guidelines.2086  

 

Further, the SDA is relevant in dealing with empowerment because it creates a framework 

for the development, training and education of the workforce.2087 Through skills 

development, previously-disadvantaged workers gain access to opportunities that enable 

them to attain new and improved skill levels and may result in further transformation of 

their role organisations. 

 

In chapter seven above it was suggested that social co-determination in South Africa in the 

absence of workplace forums is a viable option and can be enhanced by the introduction of 

shop-floor level health and safety committees, productivity committees, job classification 

committees and employment equity committees in terms of the OHSA and EEA. These 

committees amplify worker “voice” and enhance worker participation by dealing with 

specific issues that may be specifically excluded from the collective bargaining table. In 

Germany, works councils, have consultation and information rights (as pointed out above) 

that specifically deal with social, personnel and economic matters.  

 

It is not suggested that the establishment of such committees keep out trade unions but 

rather that they assist them and the employer to focus on wage issues relevant to the 

bargaining table. Production (non-distributive/non-wage) issues, such as the restructuring 

of the workplace (including the introduction of new technology and work methods), 

changes in the organisation of work, education and training, the dismissal of employees for 

reasons based on operational requirements, and so forth, would be dealt with by the 

                                         
2085 See chapter 4 para 4.3.5.2 above. 
2086 See South African Police Service v Solidaity obo Barnard 2014 10 BCLR 1195 (CC) and Minister of 

Finance v Van Heerden 2004 12 BLLR 1181 (CC) in this regard. 
2087 See chapter 4 para 4.3.5.2 above. 
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specialised committees. Collective bargaining is concerned with issues regarding the terms 

and conditions of employment and matters of mutual interest, which include dispute 

resolution on issues such as improved conditions of employment, higher wages or changes 

to existing collective agreements. The committees would provide structure and context to 

policies that employers have in place and legitimise decisions as they require input by the 

workers. The committees would be able to function in conjunction with trade unions if a 

social and ethics committee or workplace forum is not in place. Such committees could 

assist the trade union(s) and employer in limiting issues to be discussed at the bargaining 

table to wage issues: agreement would have been reached regarding the issues the 

committees cover or will still be negotiated.   

 

8.5 Concluding remarks 

 

The role of employees in corporate decision-making is an important issue in both company 

and labour law. From the discussion in chapters one to seven above, and in this chapter, a 

few concluding remarks are made regarding employee “voice” and participation in South 

Africa:  

• The aims of economic democracy coincide with some of the objectives of industrial 

democracy: continuity consists in the fact that any participation in the economy of 

the enterprise requires a certain degree of participation in management decisions: 

evident by reference to the different forms of participation, the different levels, the 

nature, the status and appropriate regulation of participation. Participation include 

not only the disclosure of information, consultation and issues pertaining to joint 

decision-making but should extend to the domain of company law so that employees 

have a meaningful voice in companies.  

 

• Both “strong” and “weak” forms of employee participation grant employees with 

“voice” in companies. The degree of voice depends on the circumstances, the role-

players involved and the type of participation that is present. It is clear “participation” 



 

 417 

and “voice” are problematic terms and no consensus exists exactly as to what they 

entail or should entail. However, what is clear are the rights to be informed and to be 

consulted. It is possible to effect small amendments (such as to section 16 of the LRA 

relating to information which must be disclosed) that might have a significant impact 

on a social plan. There are varying levels of disclosure of information, consultation 

and joint decision-making. Unfortunately, a lack of trust impacts directly on the type 

of information disclosed by capital to labour, as well as on the commitment level in 

consulting or achieving joint decision-making.  

 

• The two-tier board system is not necessarily the answer to addressing the lack of 

participation of employees in companies in South Africa. However, it has been 

suggested that the existing framework should be enhanced to provide employees 

greater “voice” and participation: first, through providing workers with seats on the 

social and ethics committee, enhancing new rights provided for in the companies act 

(such as notification, information and voting rights when it comes to mergers, 

schemes and arrangements and so forth), as well as granting the social and ethics 

committee more functions and authority that add to its legitimacy. Second, the 

amendment of current workplace regulation as indicated above should take place. 

Third, improving the general environment for cooperative workplace decisions by 

limiting the unintended and undesirable consequences of too adversarial collective 

bargaining. In the fourth instance, the manner in which strike action and conciliation 

is utilised should be addressed, as well as non-compliance with the procedural 

requirements for strikes and the behaviour of the parties when embarking on 

industrial action. 

 

• Both labour and company law in South Africa require fixing: in some instances small 

amendments, in other instances it requires major changes. Proper integration is the 

key, not only with regard to labour legislation but also regarding corporate and 

insolvency law where these pertain to employees. At face value it appears that the 

Companies Act has granted employees substantial rights regarding business rescues 
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and so forth: from the above discussions their role and voice in decision-making are 

still severely limited and lacking. The same can be said about the LRA: since 1994 no 

changes have been implemented regarding integrating the workplace forum system 

within or alongside the collective bargaining framework. Were the positive 

consequences of employee participation in cooperative structures and processes to be 

strengthened, it might be a solution to adversarial bargaining in South Africa as 

parties would try to achieve greater co-operation and a mutually beneficial 

agreement.  

 

• The objectives of the LRA should be reinforced, especially with regard to orderly 

collective bargaining and the enhancement of labour peace. In order to achieve this 

calls for a re-evaluation of how both capital and labour bargain, the perspective they 

bargain from as well as whether good faith, trust and mutual respect are present. 

Present in the regulatory framework in South Africa (as suggested above) are good 

elements regarding both social and management co-determination. What now should 

happen is the establishment and fostering of a unitary framework that makes 

provision not only for employee participation in corporations but integrates and 

enhances the various remedies and protections available. 

 

The thesis has accepted that the primary goal of employee voice is to grant employees 

access to participation rights within the different levels of decision-making (from shop-floor 

level to company level). Employees are indispensable resources of and stakeholders in any 

organisation and are important stakeholders in a company. With the granting of access by 

employees to structures and processes in corporations it is important to note that both 

labour and company law should be “in sync” and should facilitate a strict adherence to 

statutory measures in the event of non-compliance or an abuse.  

 

Bringing company and labour law into line would enhance the existing rights granted to 

employees and would strengthen the remedies available to employees. Unfortunately, both 

labour and corporate law disappoint employees as regards facilitating true democratisation 
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and “voice” in companies. The workplace forum framework will have to be amended (as 

proposed above) in order for such a system to work in conjunction with collective 

bargaining. The adversarial element of collective bargaining should be limited and 

characteristics such as trust, integrity, discipline and good faith, to mention a few, should 

be evident in the behaviour of the bargaining parties.  

 

The dispute resolution process should be utilised for the intended purpose: resolving a 

dispute and not merely as a means to reach the next stage in the dispute resolution 

process. At company law level the rights granted to employees also be enhanced by 

providing workers with voting rights regarding business rescue proceedings or providing 

them with proper channels to offer input in the case of a merger or sale of the business. 

The social and ethics committee can provide a meaningful voice in corporate decision-

making by allowing employees not only access to such a committee but also by their input 

into the issues discussed at the committee.  

 

It is suggested that the proposed changes should be effected as a matter of urgency. They 

would result not only in the streamlining of provisions in the LRA and the Companies Act 

when it comes to employee decisions in corporations but would result in the proper 

integration of labour and corporate law frameworks. It is clear that corporations no longer 

can ignore employees or the principle that labour is not a commodity: corporations must 

have regard to the social component of the employment relationship in addition to 

economic principles. The value of employees in achieving the triple bottom-line, as well as 

their input in decisions that directly and indirectly affect them are important items on the 

agenda of corporations. South Africa is ready to articulate and deliver a tailor-made 

regulatory framework (which will then have to be rolled out to the shop floor) in which 

both social and supervisory co-determination issues are provided for in an integrated 

fashion. 
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