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ABSTRACT 
During the past number of years the press in Namibia has been regularly 
publishing reports linking educators to some unacceptable conduct. The 
apparent increase in the frequency of educator misconduct coupled with 
relevant research in education law prompted this research to be carried 
out. Recent research shows that good labour relations promote mutual 
respect between employer and employee. In education, the good labour 
relations help to promote the achievement of the national goals on 
education. 
The aim of this research was to determine the nature and frequency of 
educator misconduct in public or government schools in Namibia. The 
research was also conducted to establish the extent to which educator 
misconduct affected learning and teaching in the schools as well as the 
effects on the well being of the learners and other stakeholders in 
education. It was also aimed in this research to analyse the respective 
roles of those individuals, organisations or bodies, such as teacher 
unions, who are responsible for the management of educator 
misconduct. 
The findings from the review of policy documents, text books, journal 
articles and newspaper articles and the empirical research pointed out a 
high frequency of educator misconduct. Participants recommended that 
the supervisors and the employers have to do much more to curb the 
upsurge of educator misconduct. Educator misconduct was blamed for 
harmful effects to the learning and teaching of learners, as well as the 
wellbeing of other stakeholders. The research revealed that legislation 
plays an important role in the management of educator misconduct. 
Being consistent with the guidelines from legislation, jurisprudence and 
the common law regarding management of educator misconduct was 
established to be essential to ensure fairness to both learners and 
educators. 
Key concepts: 
education, educator, misconduct, workplace discipline, employment, 
labour relations in education, employer, employee, fairness, learners, 
teaching and learning, Namibia, public schools. 



OPSOMMING 
Daar is die afgelope paar jaar gereeld verslae in die Namibiese pers 
gepubliseer wat opvoeders verbind het met verskeie vorme van 
onaanvaarbare gedrag. Die oenskynlike toename in 
opvoederwangedrag, gepaardgaande met onlangse navorsing in 
onderwysreg het aanleiding gegee tot hierdie studie. Onlangse navorsing 
dui aan dat gesonde arbeidsverhoudinge wedersydse respek tussen die 
werkgewer en werknemer bevorder. In die onderwys help goeie 
arbeidsverhoudinge die verwesenliking van die nasionale 
onderwysdoelwitte aan. 
Die doel met hierdie navorsing was om die aard en frekwensie van 
opvoederwangedrag in openbare skole (staatskole) in Namibie te 
bepaal. Dit het ook gepoog om die omvang van die invloed van 
opvoederwangedrag ten opsigte van onderrig en leer te bepaal, asook 
die invloed op die welsyn van leerders en ander belanghebbendes in die 
onderwys. 'n Verdere doe1 van die studie was 'n analise van die rolle 
van individue, organisasies en liggame soos vakbonde wat te doen het 
met die bestuur van opvoederwangedrag. 
Die literatuurootsig van beleidsdokumente, handboeke, akademiese 
artikels en koerantberigte, sowel as die ernpiriese oorsig in hierdie 
navorsing dui 'n hoe frekwensie van opvoederwangedrag aan. 
Deelnemers aan die studie stel voor dat onderwysbestuurders en die 
werkgewer baie meer doen om hierdie toename te beperk. Wangedrag 
is geblameer vir 'n skadelike invloed op die onderrig en leer van leerders, 
sowel as op die welsyn van ander rolspelers. Die navorsing het onthul 
dat wetgewing 'n belangrike rol speel in die beheer oor 
opvoederwangedrag. Die navorsing dui aan dat onderwysleiers en die 
werkgewer volgens die riglyne van wetgewing, regspraak en die 
gemenereg moet handel om billikheid teenoor alle betrokkenes - veral 
leerders en opvoeders - te verseker. 
Sleutelbegrippe: 
opvoeding, onderwys, opvoeder, wangedrag, werkplekdissipline, 
indiensnerning, arbeidsverhoudinge in die onderwys, werkgewer, 
werknemer, billikheid, leerders, onderrig en leer, Namibie, openbare 
skole. 
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CHAPTER 1 

Problem statement, objectives and research design. 

1.1 Introduction 

Namibia's harmful colonial history is one of the main reasons for the 
government's educational policy that aims at promoting education for 
all. The education system is designed to reverse the past colonial 
injustices such as the denial of education to the majority of the people 
and the unequal distribution of the resources in education, among 
others. 

Of great interest is the government's policy of national unity and 
reconciliation called upon by the government among people of different 
political, ethnic and racial groups, in which the role of education is 
indispensable. Labour relations in education should therefore be 
modelled to promote greater national unity that should begin within the 
education system. 

In terms of the Constitution (Namibia, 1990a) the state has the 
obligation to protect the interests of the educators, parents and learners 
while the educators have the reciprocal duty towards the employer in 
addition to the learners and the parents. The sources of education law, 
with particular reference to labour relations in education, should 
therefore be appropriately analysed and discussed to show how certain 
educator behaviour and conduct may constitute misconduct, as set out 
in the Education Act 16 of 2001 (Namibia, 2001). 

The educator's role is expressed by hisker position in a functioning 
system. Hisher inability to perform professionally leaves a gap in the 
system. In addition to professional and didactical training, some 
educators probably do not realise the importance of their duties as role- 
models to the learners. It is therefore essential for the educators to 
guard against unethical behaviour and conduct that may influence the 
learners negatively with regards to their eventual role as citizens. 

The violation of ethical values by educators may lead to numerous 
problems within the education system and communities. Trust and faith 
in educators as the models of highest standard of moral behaviour is 
betrayed. Communities require fair, ethical and unbiased educators at 
the helm of their education system. It can be argued that unethical 



behaviour is the source of most problems that are related to educator 
misconduct. 

1.2 Literature overview 

People have high expectations of educators as professionals. 
Josephson (in Pratt, 1996: 30) says the following: 

It is important to be ethical . . . most people are concerned about 
the failure of others, individuals and as members of influential 
professions, to live up to high ethical standards 

Educator conduct during both official and unofficial times must be 
appropriate. The professional standards as well as the general value of 
education are likely to be lowered by educator misconduct. 

The current problem of educator shortages in Namibia is compounded 
by educators leaving the profession for various reasons that include 
retirement, seeking greener pastures, illness, and death. More 
alarming, however, is an annual sizeable number leaving due to 
dismissal after misconduct. Statistics from 1995 to February 2002 
shows that 103 educators were discharged for having had sexual 
relations with schoolgirls (Namibia, 1996: 57). The exploitative 
relationships of sexual abuse deny the learners freedom to "protection 
of personal liberty", as guaranteed by Article 7 of the Constitution 
(Namibia, 1990a) and "respect for human dignity" by Article 8 of the 
Constitution. Learners, minors in most cases, are intimidated. In 
addition, the Code of Conduct for Teachers (Namibia, 1998a: 1.4) 
provides that 

Educators shall conduct themselves inside and outside of the 
school time in a manner befiffing a professional and shall use 
every opportunity to protect and promote the reputation and 
goodwill of their school. 

Serious cases of fraud, truancy, theft and dealing in drugs also raise 
questions about the credibility of some educators as guardians. Section 
1.2 of the Code of Conduct for Teachers, (Namibia, 1998b) provides 
that educators must 

... foster in learners social ideals such as good manners and 
politeness, respect for property and for the concepts of right and 
wrong, duty, honesty, law and order, the rights of others, value 
systems other than one's own. 



In relation to educator misconduct, s. 17(f) and (i), the Education Act 16 
of 2001 (Namibia, 2001), provides for the powers and functions of 
school boards 

... to consider any misconduct by a learner or staff member of the 
school with the aim to ... ensure such misconduct is properly 
investiga fed. 

Physically violent and abusive educators create a regime of fear and 
intimidation. Their actions create physical and mental dangers to the 
person of the learner. Jewkes (2002: 15) says educator misconduct 
contributes to educator shortages, leaves behind abused learners as 
victims, and also affects the professional status of teaching. 

The frequency of serious educator misconduct probably also causes 
other problems that develop within the education system, the 
community and the teaching profession as a whole. According to Pratt 
(1 996: 30) research shows that many school principals and other 
officials have some reluctance to confront errant, "incompetent" 
educators. In this regards, Bridges (in Painter, 2000: 254) noted four 
reasons for their unwillingness as follows: 

Predisposition by individuals to avoid unpleasantness in social 
encounters, 

The perceived contradiction between legitimate and expert power 
that breeds self doubt, 

The belief that they do not have sufficient time to spend in an 
educator's classroom because of the daily press of running the 
school and 

The fear of generating more time demands and the need to work 
more closely with the educator. 

Article 18 of the Constitution (Namibia, 1990a, see Addendum to 
dissertation, par. 7.3.14, p. 182) provides that administrative bodies and 
officials "shall act fairly and reasonably and comply with the requirements 
imposed .. . by common law and any relevant legislation ..." One 
contributing factor regarding the worsening situation is, in spite of this 
provision, the incompetence of some officials in managing alleged cases 
of misconduct that may require severe penalty (De Mitchell, 1992: 85). 



1.3 Problem statement 

As shown in the above brief literature overview, a number of problems 
related to labour relations exist in Namibian education: 

A high frequency of educator misconduct does exist in public 
schools, including serious misconduct such as sexual abuse of 
learners. fraud. truancy. theft and dealing in drugs (Jewkes. 2002: 
15). 

Educator misconduct is seriously hampering effective education and 
adversely affects learners' well-being and the learning environment 
(Namibia, 1996: 57). 

The principals and the parents via elected school boards are 
probably not playing an effective role in dealing with educator 
misconduct (Pratt, 1996). 

0 Employers are inconsistent with and are not abiding by the statutory 
and common law provisions regarding fairness when handling cases 
of misconduct. (Namibia National Teachers' Union, 2002; De 
Mitchell, 1992: 85). 

These 0 b ~ e ~ a t i 0 n ~  lead to a central theoretical statement that teacher 
misconduct is currently seriously hampering effective education in 
Namibia, and that statutory and judicial intervention, ensuring sound 
labour relations, is essential. 

1.4 Research objectives 

From the problems mentioned in par. 1.3 a number of research objectives 
arose. The research attempted to determine 

the nature, seriousness and frequency of educator misconduct; 

the effect of educators' misconduct on learners' wellbeing and the 
learning environment as well as the professional status of the 
educator; 

how effective the roles played by principals, labour unions, the 
employers and the parents via school boards in dealing with 
educator misconduct are; 

the extent of consistency of the employers in their abiding by the 
statutory and common law provisions regarding fairness when 
handling cases of misconduct. 



1.5 Research Design 

In order to reach above mentioned objectives of the study effectively, the 
following methods of research were utilised. 

1.5.1 Literature Study 

By utilising primary as well as secondary literature sources, such as 
academic articles, legislation and Namibian and South African court case 
reports, a literature study was conducted (chapters 2 and 3). The 
researcher used the following key terms in a search of available sources: 
education, labour relations, human resources, abuse, misconduct, public 
schools, procedural fairness, substantive fairness. 

The first three chapters of the Constitution (Namibia, 1990a), are 
attached as an Addendum to this dissertation (see Addendum: The 
Constitution of the Republic of Namibia, p. 1 74). 

1.5.2 Empirical Study 

This part of the research was done by means of qualitative data 
collection through personal interviews. The primary purpose of qualitative 
research, according to Borg and Gall (1989: 23), is to understand the 
facts that form the basis of a certain phenomenon. It has a number of 
advantages, such as the following: 

In-depth understanding of the situation and meaning for those 
involved (Henning, 2004: 41). 

Lived experience and deeply held beliefs or feelings cannot truly be 
determined through quantitative survey questionnaires, in which 
the set numbers of items are expressed in predetermined 
language, formulated by the researcher. (Henning, 2004: 34). 

Interviews with open ended questions were conducted with educators 
(including principals) of various selected schools, as well as parents and 
a diverse group of departmental and other officials as indicated below. 
The same interview schedule was used. The selection was done, 
keeping in mind the location of the school, convenience for the 
researcher, and the willingness of potential participants. Tape recordings 
of interviews were transcribed and the data rearranged under identified 
topics. 

The participants in this study were mainly members of the rural based 
Onathinge Education Circuit in the Oshikoto Educational Region, 



Northern Namibia. This circuit was suitable because it had 45 schools, 
approximately 16000 learners and 500 educators. The whole population 
consists of 29 junior primary schools, 14 combined schools, 3 junior 
secondary schools and 3 senior secondary schools, according to 2003 
statistics. It is also typical of the majority of circuits in the rural areas of 
Namibia and the findings of the inquiry led to a certain degree of 
generalisation. Individuals were also involved (not necessarily based in 
Onathinge) on the basis of their job description, activities or jurisdiction 
over the circuit. The following individuals were interviewed, after their 
consent was obtained: the Regional Personnel Officer; the Regional 
Director for Education, Ohangwena; the NANTU regional executive 
member and former and current school board members. 

In total 19 interviews were conducted. Purposeful selection was done 
because the people selected were taken to possess knowledge 
representative of all stakeholders regarding labour relations in education 
and educator misconduct. The selection of the participants is of crucial 
importance in qualitative research, because each participant has access 
to unique information (Goetz & LeCompte, 1984: 215). No participant 
could offer universal information. In qualitative studies researchers 
normally use a relatively small selection from the total population 
(Bogden & Biklen, 1982: 2), unless the researcher sends a large number 
of field workers to most of the population, as in certain large-scale 
interview surveys. Some documents obtained from the research were 
used for compiling the interview notes. 

1.6 Chapter division for this study 

Chapter 1 

Problem statement, objectives and research design 

The introduction contains the problem statement and aims of the 
research. The research method of this research is also described in this 
chapter. 

Chapter 2 

Education Law perspective on educator misconduct 

In this chapter the determinants of educator misconduct shall be 
analyzed. The Constitution and other legislation that have a bearing on 
educator misconduct, such as the Education Act 16 of 2001, will be 
analysed. Other determinants including common law and case law have 



also been discussed to show the nature and effects of educator 
misconduct. 

Chapter 3 

The management of educator misconduct 

This chapter analyses the management of educator misconduct. The 
roles and effectiveness of the role players are looked at in relation to the 
provisional guidelines and other determinants of educator misconduct. 

Chapter 4 

Research methodology and design 

The first part of this chapter shall focus on the qualitative research 
methodology. The second part of the chapter describes the research 
method of this research. 

Chapter 5 

Data analysis and interpretation 

This chapter focuses on the analyses of collected data. The perceptions, 
views, comments and suggestions of the participants were analysed and 
reported under some themes and subsequent sub-themes. 

Chapter 6 

Conclusion and recommendations 

In this chapter the conclusion summarises the findings and implications 
of educator misconduct on education based on the interpretation of the 
research findings. Recommendations for effectiveness in the 
management of educator misconduct and for further study are made. 

1.7 Contribution of this study 

This research is an attempt to contribute towards the quality of education 
in Namibia in general, and especially labour relations in education. The 
management of educator misconduct is of utmost importance to curb the 
adverse effect thereof on learners and other stakeholders. 



CHAPTER 2 

An Education Law perspective on educator misconduct 

2.1 Introduction 

Chapter 1 provided a brief introduction of this research where the 
importance of labour relations for education in Namibia was mentioned. 
An overview of the literature was presented to highlight some literature 
sources relevant to educator misconduct. The statutes and some 
secondary sources were used during the research, particularly in this 
chapter. Problems were identified followed by the objectives derived from 
them. The following objectives, as formulated in par. 1.4, are going to be 
answered to a greater extent in par. 2.3 of this chapter: 

The nature, seriousness and frequency of educator misconduct. 

The effect of educators' misconduct on learners' wellbeing and the 
learning environment as well as the professional status of the 
educator. 

In this chapter a literature review will be done, particularly the legislative 
sources of education law in Namibia with some reference to South 
African legislation. Little literature on labour relations in education exists 
in Namibia. Literature from the limited sources found in the National 
Library in Windhoek, Namibia was used, despite the shortfall. It is 
necessary for this research to emphasise the importance of some 
legislative provisions to education common to Namibia and South Africa. 
In addition to referring to relevant South African legislation, other 
literature sources on labour law from South Africa were used. 

The two neighbouring countries mentioned are to a great extent 
comparable. As pointed out in par. 2.3.2, both Constitutions contain a 
list of fundamental rights, on which all legislation is based. Labour as 
well as education is managed similarly on both a national and a regional 
level. For instance, the equivalent of the Namibian Labour Act 6 of 1992 
in South Africa is the Labour Relations Act 66 of 1995. In Namibia the 
Education Act 16 of 2001 can be regarded as the equivalent of the South 
African Schools Act 84 of 1996 (SA, 1996a). For the purpose of this 
study in education law in Namibia, a variety of relevant sources from 
South Africa was therefore utilised to illustrate certain similar tendencies 
and principles. 



2.2 Concept clarification 

According to the Webster's Dictionary, labour is defined as the activity 
where men and women exert themselves mentally and physically for the 
achievement of the goals of a task. This exertion, labour, requires 
individuals of different skills, knowledge and expertise. It is through this 
labour or work that the different individuals are brought together. They 
are brought together through connections, dealings or associafions 
resulting in employment relationships. In Namibian public education, the 
normal employment relations are between the educators and the Ministry 
of Education, as the employer. The regional director represents the 
ministry at regional level and the educators' unions represent the 
educators. The unions negotiate conditions of service, and anything else 
that affects the employment relations, with the Public Service 
Commission. The Public Senrice Commission forms the negotiating body 
for the employer for state owned and state sponsored schools in 
Namibia. This chapter will also deal with the establishment of the 
requirements of favourable learning and teaching environment. It shall 
also focus on the role played by educators in this regard as key figures in 
the employment relations in education. 

Labour law in education has as one of its purposes the creation of 
security or "the normative security" by the bearers of authority whereby 
all parties concerned with education are protected (Oosthuizen (ed.), 
1998: 9). There may be a lack of security where problems regarding 
labour relations exist. When the learning environment lacks security, the 
learners' personal achievements and welfare are in danger of being 
under-deieloped. Misconduct by educators was identified in the literature 
as a source of insecurity for learners as well as educators (Morrell, 2001 ; 
Jewkes, 2002: 15). It is necessary to define the concept of misconduct 
as derived from the research. 

In par. 2.3 of this chapter a detailed description of educator misconduct 
shall be given as defined by those legal sources that provide the code of 
conduct for educators. In terms of labour relations in education the Code 
of Conduct for Teaching Service Amendment 15 of 2004 (Namibia, 
2004a) educators are provided with guidelines on how to conduct 
themselves in their relations with the learners, school authority, 
colleagues, parents and the community. Accordingly it is misconduct 
when the educators violate the legally provided code of conduct. 



For those educators who are public servants in Namibia their conduct 
becomes improper when they also act in contravention to the provisions 
of the Public Service Act 13 of 1995 (Namibia, 1995). Par. 2.3.4.2 also 
describes what misconduct is in terms of this act. The importance of 
abiding by legislation is emphasised by the provision of s. 2.l(b) of the 
Public Service Code of Conduct. Public Service Staff Rule (PSSR) PSM 
Circular No. 11 of 2000 (Namibia, 2000) staff members, (educators 
included) must b e  familiar and abide by statutory and other instructions 
covering their conduct and duties: Educators who are aware of the laws 
that govern their "conduct and duties" would deliberately make an effort 
to avoid situations that would find them guilty of acts of misconduct. They 
would probably make a bigger effort to create a safe environment for 
teaching and learning. 

As has been mentioned, the detailed definition of educator misconduct 
shall be found in the paragraphs classified under the determinants listed 
below. 

2.3 Determinants of educator misconduct 

In this section the sources of education law, with particular reference to 
labour relations in education, will be discussed to show how certain 
educator behaviour and conduct may constitute misconduct. The 
determinants of educator misconduct can be considered as being 
legislation, the common law and case law. The nature and effect of 
educator misconduct shall be discussed under these determinants. 

Provisions that determine labour law in education in Namibia are to be 
found in various sources, many of which are statutes. The following are 
some of the sources which have an effect on labour relations for 
educators: 

International Law or Conventions: 

the Constitution of Namibia; 

the Labour Act 6 of 1992; 

the Public Service Act 13 of 1995; 

PSSR Amendment Notice 05 of 1999, Amendments To The Public 
Service Staff Rules (PSSR): Misconduct and Disciplinary Action; 

Public Service Staff Rule (PSSR) Public Sewice Code of Conduct 
(PSM Circular No. 11 of 2000) Windhoek, Namibia: 



Education Act 16 of 2001, 

Code of Conduct for Teaching Service Amendment 15 of 2004; 

Common Law; 

Case law. 

The following discussion is structured in the order of superiority of the 
legislation. Accordingly the Namibian Constitution shall be discussed 
after the international determinants, the importance of which shall be 
discussed in the paragraph that follows. 

2.3.1 International law 

Many fundamental rights, some of which shall be discussed in par. 2.3.2 
to show the relevance of the Namibian Constitution to education law in 
Namibia, are based on international conventions. Provided that they 
have ratified a specific international treaty or convention, individual 
countries need to ensure that they implement such provisions to 
contribute to global efforts to raise the standard of lives of all people. 

Art. 144 of the Constitution (Namibia, l99Oa) provides for the acceptance 
of international law as 'part of the law of Namibia". This is reinforced by 
the provision of art. 143 of the Constitution (Namibia, 1990a) which 
stipulates that all international law in force at the time of independence of 
the country was to remain in force unless the National Assembly decided 
otherwise. 

The Namibian Constitution is a document that promotes the protection of 
the rights of the citizens in a country. Some of its provisions are designed 
to comply with international law, which is, according to Joubert and 
Prinsloo (2001: 32), law governing relationships between states. Namibia 
has ratified a number of international declarations. According to Bogdan 
(1999: 279) one additional source of Namibian law is the international 
law and agreements that is binding on Namibia because they form part 
of the country's law. Relevant to this study are the ratifications of 
international law about the rights of the child. This is an indication of the 
commitment by the government to abide by international law. Figure 2.1 
below summarizes the international conventions and agreements that 
impact on education. Added to this is the date when Namibia ratified 
andlor signed that law. 



Table 2.1 : International Law 

International Law 

Convention on the Rights of the 
Child 1989 

Optional Protocol to the Convention 
on the Rights of the Child on the 
involvement of Children in Armed 
Conflicts 2002 

Optional Protocol to the Convention 
on the Rights of the Child on the 
Sale of Children, Child Prostitution 
and Child Pornography 2002 

Amendment to art. 43(2) of the 
Convention on the Rights of the 
Child adopted by the Conference of 
the States Parties on 12 December 
1995 

African Charter on the Rights and 
Welfare of the Child 1990 

ILO Convention 182 on the 
Prohibition and Immediate 
Elimination of the Worst forms of 
Child Labour. 1999 

Protocol to the Convention Against 
transitional Organized Crime. 2000 
to Prevent, Suppress and Punish 
Trafficking in Persons, Especially 
Women and Children. 2000 

Date signed 

26 September 1990 

8 September 2000 

8 September 2000 

13 July 1990 

13 December 2000 

Source: Legal Assistance Center (s.a.) 

Date ratified by 
Namibia 

30 September 1990 

16 April 2002 

- ~- 

16 April 2002 

11 December 2001 

26 August 2004 

15 November 2000 

The Namibian Constitution has incorporated for example the universal 
respect for human rights, fundamental freedoms, equality and non 



discrimination that are going to be discussed under the Constitution, from 
the United Nations Charter (Berat, 1991 -1 992: 3). The Universal 
Declaration of Human Rights of 1948 is the main source of such law. In 
terms of educator misconduct, the law that provides for proper educator 
conduct is derived from this international document through the 
Namibian Constitution. The duty of the educators in this regard is to 
ensure the protection of the said rights. 

2.3.2 Constitution 

A constitution is "a blueprint for running a country" in which the 
democratic principles and the rights of citizens are protected (Joubert & 
Prinsloo, 2001: 15). Although the Namibian Constitution does not directly 
say anything about educator misconduct, it bears fundamental law that 
contain principles according to which all conduct may be measured. 
Other statutes are derived from its provisions and they merely expand on 
the provisions, to suit the individual legislation. In its publication 
explaining the Namibian Constitution to the Namibian people, the Legal 
Assistance Centre (1 990: 1) says: 

All other laws in Namibia can be tested against the Constitution. 
No one is allowed to violate the rights that the Constitution 
protects. 

Art. l(6) of the Constitution (Namibia, 1990a) determines that This 
Constitution shall be the Supreme Law of Namibia." As such all law 
governing the persons, institutions, organisations or systems shall be 
derived from or subject to the constitutional provisions. Similarly, all 
legislation in South Africa originates from that country's constitution, the 
Constitution of the Republic of South Africa Act 108 of 1996 (SA, 1996b). 
In .section 2 of the Constitution of South Africa it is declared that 

... this Constitution is the supreme law of the Republic; law or 
conduct inconsistent with it is invalid, and the obligations imposed 
by it must be fulfilled. 

Rossouw (2003: 11-12) points out that the South African Constitution 
offers "basic guidelines according to which all legislation must be 
developed." The similarity in the position of the constitutions of the two 
countries underlines the importance of the constitutional provisions as 
primary law of a country or state. For the purpose of this research, this 



similarity also makes it possible to compare them and make relevant 
deductions for Namibian education. 

The question arises now what influence the Constitution has on labour 
relations. The provisions of the Namibian Constitution demand loyalty by 
all persons and institutions. In a government publication that serves as 
guidance to all public servants in Namibia, it is stated that all have a 
political duty of loyalty, they must promise to recognise the Namibian 
Constitution in their whole conduct (behaviour) (Namibia. 2003c: 21). 
Educator misconduct is a betrayal of this call to loyalty because 
misconduct is not in line with the constitutional principles, for example 
learners' rights to personal liberty and dignity. Art. 7 and 8, respectively, 
of the Constitution (Namibia. 1990a) guarantee the protection of these 
two rights. Educators must be familiar with the constitutional provisions in 
order for them to help to protect the learners' rights. The Namibian 
Constitution is designed to protect the rights of all people. It is the most 
important law in Namibia, as explained by the Legal Assistance Centre 
(1990: 1). It says that the Constitution is there to protect the basic rights 
of all people and it also guarantees equal rights for all. 

Educator conduct that interferes with the rights of others would, as 
indicated, be in violation of the provisions of the Namibian Constitution. 
The importance of recognising the rights of learners in education (Anon.. 
2004a) is that a human rights based quality education ensures that 
human rights are implemented in all learning environments and 
throughout the whole education system. The education system is 
therefore oriented towards human values that allow for the recognition of 
peace, social unity and respect for human dignity. The education system 
must adopt an approach modelled on the social responsibility towards 
the beneficiaries, particularly learners and other stakeholders. As a way 
of ensuring that respect for human rights is realised and implemented, it 
is suggested that the type of education followed is oriented towards 
human values. Educators in Namibia are expected to promote the 
human rights values enshrined in the Namibian Constitution. 

Those fundamental rights, as entrenched by the Namibian Constitution, 
which are indirectly linked to educator misconduct, need to be analysed. 
Of particular interest to labour law in education are articles 7. 8, 10, 13. 
15. 19 and 20 of Chapter Ill that deals with "fundamental human rights 
and freedoms"as described in the paragraphs that follow. 



Although little direct mention is made of labour or employment rights in 
the Namibian Constitution (except for the prohibition of forced labour and 
child labour), the respective Constitutions of South Africa and Namibia 
are almost synonymous with respect to fundamental rights and 
freedoms. As described in some paragraphs below, both Constitutions 
will be considered in the discussion. 

2.3.2.1 Personal liberty 

Educators have an obligation towards the rights and freedoms of the 
learners and parents. The close relation between the leamers and the 
educator is a possible source of educator misconduct. In disciplining the 
learners, the educators must be careful not to undermine the 
constitutional rights of learners in terms of art. 7 of the Constitution 
(Namibia, 1990a) which guarantees the protection of "personal libeftyo. 
The Legal Assistance Centre (1990 4) describes libelty as one's right to 
be free, a right that no one can take away from another unless done 
according to the law. Educators must ensure that they abide by the law 
when disciplining learners and dealing with other educators or 
stakeholders in education. It is their duty as citizens of the country to 
abide by the provisions of the Namibian Constitution. The educators may 
help to protect the rights of the learners to be free. Educators found guilty 
of misconduct that have the "most devastating effects" such as sexual 
abuse, physical harm and drug abuse are guilty of misusing their position 
of trust that is in the learner-educator relationship. Perpetrators must be 
punished severely (Rossouw, 2001: 124). 

The "most devastating effer3s"according to s. 12(1) of the Constitution of 
the Republic of South Africa 108 of 1996 (SA, 1996b), violate each 
affected learner's "right to freedom and security of the person: This 
section of the Constitution of South Africa is synonymous with art. 7 of 
the Namibian Constitution (Namibia, 1990a). The law ensures that 
learners, who are minors in most cases, are protected from educator 
conduct that may deny them of these constitutional rights. 

The paragraph that follows describes the need for respect for human 
dignity. 



2.3.2.2 Respect for human dignity 

As mentioned above, this article is to a great extent synonymous with s. 
10 of the Constitution of the Republic of South Africa 108 of 1996 (SA, 
199613) providing that 

Everyone has inherent dignify and the right to have their dignity 
respected and protected. 

In terms of art. 8(1) of the Constitution (Namibia. 1990a) The dignity of aN 
persons shall be inviolable", and art. 8(2)(b) of the Constitution (Namibia. 
1990a) states that "no persons shall be subject to torture or to cruel, 
inhuman or degrading treatment or punishment? According to Becker 
(1991: 144) the law protects citizens from different conditions such as: 

(a) torture 

(b) cruel treatment 

(c) cruelpunishmenl 

(d) inhuman treatment 

(e) inhuman punishment 

(0 degrading treatment 

(g) degrading punishment 

Treatment of learners by their educators must not violate their human 
dignity. It has to be free from degrading and cruel punishment and other 
similar treatment as described in the list above. Educators must protect 
the learners from such treatment. The revulsion of the violation of 
reamers' rights with regards respecting their human dignity is exemplified 
in a 1998 research project on corporal punishment by Morrell (2001: 
297). The research was carried out in Durban secondary schools in 
South Africa. Many learners said that they felt angered, hurt, sad and 
wronged when corporal punishment was being inflicted on them. As 
procedural guidelines for educators, from legislation, in this respect, it is 
provided in s. 65(2) A (h) and (i) of the Code of Conduct for Teaching 
Service Amendment 15 of 2004 (Namibia, 2004a), that it is illegal for 
educators to humiliate or abuse learners physically, emotionally and 
psychologically. Educators may also not administer corporal punishment 
and other degrading forms of punishment upon learners. This provision 
warns educators against carrying out such acts which also violate the 
constitutionally guaranteed rights of the learners. Educators found guilty 



of this law may face charges of misconduct against them. Some schools, 
for example Augustineum Secondary school in Windhoek, "go as far as 
instituting misconduct charges against teachers who violate the anti- 
spanking policy"(Amupadhi, 1999: 1 ). 

In the research carried out by Morrell (2001: 297) the learners 
interviewed expressed positive feelings about "consultative mechanisms 
of discipline", and they preferred to discuss problems with their educators 
or class. Learners, according to that research, preferred more humane 
methods of discipline as compared to those that violate their 
constitutional rights. There is a need for educators to use disciplinary 
measures that are not, according to Van Wyk (2001: 198) "reactive, 
punitive" and "humiliating". He suggests that educators must resort to 
"corrective and nurturing" methods. Some educators like Du Toit, (as 
quoted by Amupadhi, 1999: 1) suggest that other methods of disciplining 
learners are more effective as they open some channels of 
communication between educators and parents. 

Disciplinary procedures are not the only aspects that may possibly cause 
educators to be charged for violating learners' rights. Their attitude and 
behaviour towards learners may possibly earn educators charges laid 
against them. They could be charged for violating the provision of art. 10 
of the Constitution (Namibia 1990a) as described in the paragraph that 
follows. 

2.3.2.3 Equality and freedom from discriminafion 

The Namibian Constitution enshrines the rights to "equality and freedom 
from discrimination" for learners and other stakeholders in education. 
According to art. 10(1) of the Constitution (Namibia, 1990a) "all persons 
shall be equal before the law: while art. lO(2) of the Constitution 
(Namibia, 1990a) provides the following: 

No persons may be discriminated against on the grounds of sex, 
race, colour (color), ethnic origin, religion, creed or social 
economic status. 

Referring to an incident that occurred at the University of Namibia 
(UNAM), the NSHR (2004a: 45) recommended that the government of 
Namibia and its institutions "should strictly comply with the purposes and 
principles embodied in the Constitution ..." The incident at the university 
described in the 2004 Human Rights Report is an example of 



discrimination that is related to xenophobia. The university was accused 
of discriminating against its Angolan students (NHSR, 2004a: 21). The 
institution allegedly accused, indiscriminately, a group of Angolan 
students for obtaining suspect entry qualifications to that university. 
According to DeMitchell (1995: 90-92) all learners must be provided with 
an equal opportunity to learn. Standards of behaviour must be made 
clear to learners, be firmly and be consistently enforced. The institutions' 
treatment of different people who converge at them must be consistent 
with equality and non-discriminatory tendencies. In this example, the 
students should probably have been considered on individual bases and 
not by their country of origin. 

Discrimination of learners by educators may also be caused by improper 
relationships between educators and learners. These are likely to impair 
the educators' objectivity when dealing with their 'victims' and other 
students. When an educator's objectivity is compromised, the 
constitutional provision of equality is equally compromised. This is 
contrary to art. lO(1) of the Namibian Constitution Mwala (1998: 6) says 
during such relations the unprofessional relationship that develops 
results in the breakdown of confidentiality. Such relationships may lead 
to learners probably seeing some materials or knowing some information 
that they were not supposed to know. 

Sex-related offences can lead to discrimination, the educator's objectivity 
might be impaired when dealing with his or her 'victims' and other 
students. This is contrary to art. lO(1) and (2) of the Constitution 
(Namibia, 1990a) discussed above. The Human Rights Watch (Report 
16) (in Nayior, 2002) summarises the consequences of gendered or sex 
based violence within the education system as follows: 

Gendered or sex based violence, in the broader context of 
discrimination, constrains freedom of movement, choices and 
activities of its victims. 

It frequently results in intimidation, poor levels of participation in 
learning activities, forced isolation, low self-esteem or self 
confidence, dropping out of education or from particular activities or 
subjects or other physical, sexual andlor psychological damage. 

It erodes the basis of equal opportunity realized through equal 
access to education. 



The Human Rights Watch report shows the extent to which educator 
misconduct interferes with the rights of learners. More aspects of 
educator misconduct related to the Namibian Constitution shall be dealt 
with below in the discussions of respectively the nature of misconduct 
and the effect thereof. 

2.3.2.4 Privacy 

Educator misconduct may manifest itself in the invasion of the privacy of 
the learners, educators and some other stakeholders in education. 
According to art. 13(1) of the Constitution (Namibia, 1990a) the privacy 
of persons' homes, correspondence and communications is protected. In 
addition art. 13(2) of the Namibian Constitution (Namibia, 1990a) provide 
that "searches of the persons or of the homes of individuals shall only be 
justified' where they are "authorised by a competent judicial officer." 

A South African example may well be given, because of the similarities in 
this law regarding privacy. Some schools carried out searches or drug 
testing in a way to curb drug abuse at schools. Educators at Aurora 
Private School in South Africa, that condoned drug testing and searches, 
reacted with condemnation to the published draft policy banning random 
drug testing and searches at schools in that country (Anon., 2002b). In 
terms of the Guiding Principles in the Draft Policy Framework for the 
Management of Drug Abuse by Learners in Schools and in Public 
Further Education and Training Institutions where a search is deemed 
necessary, it must take place in the concerned learner's presence and in 
the presence of a person of their choice to support them and an adult 
witness of the same gender (Anon., 2002b). 

It is a form of misconduct when educators carry out personal searches 
without abiding with the constitutional provisions or law as in the South 
African case described above. The policy recommends that drug testing 
may be done in an environment "where his or her privacy, dignity and 
bodily integrity are safeguarded' (Anon., 2002b). 

Educators need to guard against violating this provision. If for any reason 
educators must carry out personal searches they must do so according 
to the provisions of the Namibian Constitution. 

Other foms of educator misconduct due to the violation of the Namibian 
Constitution are described below, starting with the children's rights. 



2.3.2.5 Children's rights 

The Namibian Constitution provides for the protection of children's rights. 
According to art. 15 of the Constitution (Namibia, 1990a) children are 
protected against anyone that might do anything to "interfere with their 
education, or to be harmful to their health or physical, mental, spiritual, 
moral, or social development". Abusive educators violate this provision 
when they cause or do something detrimental to this provision of the 
Namibian Constitution. The then deputy minister of the Ministry of Basic 
Education Sports and Culture, Bohitile, (as quoted by Inambao, 2002), 
confirms that it is a known fact that children are frequently abused in the 
very place where they should feel generally safe, sometimes by those 
entrusted with their care, namely educators and principals. On sexual 
violence and harassment at schools, Naylor (2002) says in a school 
where there is tolerance of sexual violence and harassment the rights of 
learners to enjoy education on equal terms are compromised. Violation 
of this constitutional provision makes educators who have been found 
guilty of having sexual relations with or committing violence against 
learners answerable to charges of misconduct. Such relations are 
unprofessional and may lead to disrespect for the rights of the learners, 
particularly the rights of girls and women (Education International (El) 
and the World Health Organisation (WHO), 2001). 

The section of the Constitution, closely related to the rights of learners is 
art. 20 of the Namibian Constitution that is described in the paragraph 
that follows. 

2.3.2.6 Education 

Art 20(1), of the Constitution (Namibia, 1990a) provides that "all persons 
shall have the right to education". TomaSvski (2001 : 8) says that a large 
number of human rights problems cannot be addressed, unless the key 
to other human rights, the right to education, is addressed. A further 
analogue with the South African law is necessary to stress the 
importance of the right to education for people in a country or a state. 
Section 29(1) of the Constitution of the Republic of South Africa 108 of 
1996 (SA, 1996) provides that: 

Everyone has the right - 
a. to a basic education, including adult basic education; and 



b. to further education, which the state, through reasonable 
measures, must make progressively available and accessible. 

According to Tomagevski (2001: 8) children more than adults should 
have more rights to education, but they do not have it, "recognising and 
guaranteeing their right to education thus remains priorityn. UNESCO in 
(Anon., 2004a) also recognises that, after a decade of action, access to 
education was still not enough and states that it is the right of every child 
to receive education of high quality that requires a focus on quality 
learning, teaching and learning process, material and outputs. In 
response to the Constitution and international law requirements for the 
provision of basic and quality education the Namibian National Institute 
of Educational Development (NIED) (s.a.) specifies that the Namibian 
Constitution guarantees "free and compulsory education for all children 
from the age of 6 to 16." The government also offers free and 
compulsory education for all, up to the end of the tenth year of basic 
education. 

The above is confirmation by NIED, a government agent, of its 
commitment to abide by the Namibian Constitution particularly on the 
rights of the children to education. Educators influence the learning and 
teaching environment. They must conform to the constitutional provision 
as well as some relevant sections of international conventions like those 
provided by UNESCO, as discussed earlier on in this paragraph. 
TomaSevski (2001: 8) refers to international human rights law particularly 
that which guaranteed fundamental freedoms in education. Educator 
misconduct that denies learners their right to education most likely 
defeats the whole purpose of having educators in place to ensure the 
success in guaranteeing fundamental freedoms in education. The 
paragraphs that follow discuss the effects of educator misconduct in 
relation to learners' rights to education. 

Due to educator misconduct, such as sexual abuse and violence, some 
victims may end up leaving school as dropouts and begin a life of early 
parenthood. School dropout due to educator misconduct denies the 
learners their constitutional right to education. Veriava (s.a.) describes an 
in depth study conducted by the Human Rights Watch in 2000. The 
investigation attempted to establish the "impact of sexual harassment 
and sexual violence against learnersn through investigation of alleged 
rape, sexual abuse, and harassment involving schoolgirls in South 



Africa. The investigation established that there was a widespread 
occurrence of abuse and harassment of girl-learners in that country 
which, according to the report, created a "discriminatory bamer for young 
women and girls seeking an education". Although a practical example 
was given in the South African situation, statutory provisions to deal with 
perpetrators found guilty of violating art. 20(1) of the Constitution 
(Namibia, 1990a) in Namibia are available. This will be described in 
chapter 3 of this research. The report by the Human Rights Watch (in 
Veriava, s.a.), established from the victims investigated in South Africa 
that their performance dropped and some lost interest in school. In 
addition other learners were transferred to other schools while some 
simply left school completely. Other constitutionally enshrined rights of 
learners that could be violated by educators are the rights pertaining to 
culture as discussed in the paragraph that follows. 

2.3.2.7 Culture 

It is imperative that educators be well versed in the constitutional 
provisions on culture, religion and language as these may be sources of 
controversy in education systems as long as they exist among the 
different groups of people. According to art. 19 of the Constitution 
(Namibia, 1990a): 

Every person shall be entitled to enjoy, practice, profess, 
maintain and promote any culture, language, tradifion or 
religion.. . 

Learners in most schools belong to different families of possibly different 
cultural backgrounds. Some of these learners could be victims in 
Namibian schools unless this constitutional provision is recognised. As a 
way of promoting the recognition of such rights in the multicultural United 
States of America, the Clinton Administration (Riley, 1990) refers to the 
role of the school and culture. They state that schools do more than 
merely training the minds of children. They also help to nurture the souls 
of the children and reinforce those values they learn at home and in the 
communities. The administration believes that one of the best ways 
schools could be helped out to do this is by "supporting students' rights 
to voluntarily practice their religious beliefs, including prayer in schools". 

Namibia, comparable to the United States of America and South Africa, 
has a wide cultural diversity because of the many different ethnic groups. 
Similar efforts in promoting acceptance of cultural values should be 



encouraged in Namibian schools. In efforts to promote acceptance of the 
Namibian cultural diversity, in terms of language, the then minister of 
Basic Education Sports and Culture (Anon., 2003a) said that language 
policy must create a balance between decision making and the abilities 
of individuals to choose their medium of language. This, he said, should 
help learners to participate fully as citizens of Namibia. The statement by 
the minister can be accepted as a reinforcement of this constitutional 
provision. Educators are obliged to appreciate the cultural diversity and 
promote it in all aspects in their interactions with learners. Failure to do 
so would be contrary to the constitutional provision, and may amount to 
educator misconduct. In addition to the denial of their rights to education, 
the victims of educator misconduct may also suffer personal harm, as 
described in the paragraph that follows. 

2.3.2.8 Health 

Victims described in the above paragraph may be at risk of HIV and 
sexually transmitted disease infection (particularly in cases of rape and 
contact sex). According to Jewkes (2002: 15) the victims are also at the 
risk of ~sychological distress, post-traumatic stress, mental health 
problems and also profound social consequences." Where the health of 
the learners is threatened, art. 15(2) of the Constitution (Namibia, 1990a) 
provides that children are entitled to be protected from any activities that 
tend to be harmful to their health, physical, spiritual, mental, moral or 
social development. The Constitution guarantees protection of the health 
of the people. In education, educators must ensure that the learners are 
accordingly protected. 

The same form of misconduct based on sexual abuse and violence 
against women goes beyond health. It also affects the moral and social 
development of the children. This form of misconduct is therefore 
extremely dangerous to children in schools. The extent of the harm from 
sexual abuse and violence against women and children in the Sub- 
Saharan countries is best described in the paragraph below. 

It is difficult to estimate accurately the prevalence of sexual abuse and 
violence in the developing world. Firstly, cultural acceptance prevents it 
from being reported and secondly there is a limited amount of research 
done on the subject (Focusing Resources on Effective School Health, 
s.a.). Namibia, like any Sub-Saharan country where violence against 
women and children is widely spread, is no exception, as indicated by 



figures that include one of its closest neighbours. In the survey 30% of 
girls in South Africa reported that their first sexual encounters were by 
force, 55% of adolescent girls in rural Malawi reported that they were 
often forced to have sex, 50% of adolescent girls in Kenya admitted 
receiving gifts when engaged in sex and 22% of primary school children 
in Uganda anticipate receiving a gift or money in exchange for sex. This 
is a reflection of the extent to which the protection against violation of the 
children's right to proper heatth is breached. Educators have to protect 
the children while they are with them at school. The situation is 
aggravated where the educators become the perpetrators of sexual 
abuse and violence against the learners. The learners would most 
probably suffer like any other victims. Educators misuse the trust by the 
parents and they also influence the well-being of learners (Focusing 
Resources on Effective School Health, s.a.). 

2.3.2.9 Physical and mental health 

The prevalence of violence against children is reflected by MacBeath 
(1995: 33) who highlighted the fears of the then Namibian deputy 
Minister of Basic Education and Culture who was concerned about the 
number of teachers and principals still using corporal punishment in the 
schools. 

The Directorate of Special Education came up with a programme 
designed to "help schools learn alternate, more humane methods of 
discipline". The design, according to MacBeath (1995: 33), includes 
methods that are "in line with the democratic philosophy of the Namibian 
Constitution': Physically violent and abusive educators deny leamers 
their right to "respect for human digniv. According to art. 8(2)(b) of the 
Constitution (Namibia, IggOa), "no person shall be subjected to torture or 
to cruel, inhuman or degrading treatment or punishment". Abusive 
educators' actions create physical and mental dangers to the person of 
the learner. Some children may suffer permanent disabilities and some 
may die. The physically abused children generally have similar 
experiences such as depression, aggression, physical health complaints 
and poor school performance (Focusing Resources on Effective School 
Health, s.a). Wentworth (1992) says that "corporal punishment is based 
on the fear of pain. But fear drives out wisdom and lets in ignorance". All 
these effects may perhaps lead to learners' academic failure or 



problems. The arguments on corporal punishment continue in the 
paragraph that follows, showing some of its personal effects on learners. 

2.3.2.10 Academic performance and self-esteem 

Cherian, Holdstock and Murray (in Morrell, 2001) say that psychologists 
argued that corporal punishment did serious emotional damage, affected 
the self-esteem of learners and impacted adversely on their academic 
performance. The educators, whose argument is that corporal 
punishment is useful in maintaining discipline, should realise that the use 
of this method of discipline is unconstitutional in Namibia. Wentworth 
(1992) refers to the court hearing of April 1991 in the Supreme Court 
where it was declared that corporal punishment was unconstitutional and 
unlawful. He went on to say that its effects interfere with some social 
aspects of the learners' lives and their communities. Referring to the use 
of corporal punishment by parents on the learners, Morrell (2001: 296) 
says that research has shown that harsh corporal punishment had 
adverse effects on the learners' academic performance. Learners also 
develop low self-esteem and antisocial behaviour. Educators have the 
role of educating the learners, under conditions conducive for learning 
that they create. This form of educator misconduct could affect the 
learners negatively to the extent of lowering the self esteem of some 
resulting in them not learning well. Their academic results or 
performances are also affected. 

2.3.2.17 Social 

Some educators argue that, without the use of corporal punishment, 
discipline in the schools may perhaps not be maintained (Morrell. 2001). 
The infliction of corporal punishment is illegal according to art. 8(2)(b) of 
the Constitution (Namibia, 1990a). An acting judge in Windhoek ordered 
that a 16 year old boy assaulted by an educator be paid an amount of 
N$35 000. The Minister of Education and the educator were to pay the 
amount of money as compensation. Justifying the amount of money, the 
judge emphasised that "courts are serious about what is in the 
Constitution and about what the county's courts have laid down in the 
past" (Menges, 2005). This behaviour constitutes misconduct. Kenway 
and Fitzclarence (in Morrel, 2001) say that corporal punishment "was 
part of a wider web of violence that fuelled antagonisms and hatred". 
Wentworth (1992) says that inflicting corporal punishment creates an 
atmosphere of violence that leads to more violence. Educators' conduct 



may create violent reactions from learners, reactions that may be 
targeted against other stakeholders such as the other learners. For 
example, an incident took place in the Caprivi Region of Namibia where 
a kindergarten learner was severely bitten by an educator resulting in 
the boy becoming "violent and unruly" (Anon., 2005). The parents had 
to take him to a psychologist for therapy. 

The constiiutional provisions are general in nature, as has been stated 
earlier. The legislation which is more specific better describes the link 
between the statute and educator misconduct. 

Legislation shall be discussed in order of relative significance in terms of 
decreasing seniority but increasing specificity to labour relations in 
education. All employment relations in Namibia are governed by the 
provisions of the Labour Act 6 of 1992 (Namibia, 1992). It is superior to 
the Public Service Act 13 of 1995 (Namibia,1995) that provides the law 
governing employment conditions of members of the public service of the 
Republic of Namibia as described in par. 2.3.4 below. Educators in public 
schools and those in private schools as public servants are governed by 
the provision of this Act. The general provisions that regulate 
employment relations according to the Labour Act 6 of 1992 (Namibia, 
1992) are discussed in the paragraphs that follow. 

The discussion of the Constitution so far emphasises the role of 
educators in protecting the rights of others. However in labour relations, 
the relations are between the employer and the employee. In this 
relationship the employee tends to be on the receiving end or is regarded 
as being in a more vulnerable position. Because both sides have rights, 
this relationship is both delicate and complex. Referring to work and the 
relationships thereof, Levy (1992: 2) says that work provides a set of 
relationships and interactions centred around the people with and for 
whom you work. 

In this discussion educators as employees tend to work under the 
supervision or leadership of fellow educators. The hierarchy rises from 
the subject heads, heads of departments and principals up to the 
regional directors (posts must be filled by suitably qualified educators). It 
is provided in the preamble of the Labour Act 6 of 1992 (Namibia, 1992) 
that The Legislation, makes, "provision for the regulation of the 
conditions of employment in Namibia; to prevent and remedy any unfair 
dismissals of and unfair disciplinary actions, against employees: This 



provision in the Labour Act 6 of 1992 (Namibia, 1992) will be discussed 
below to show its relevance to labour matters in education. More 
reference to the Namibian labour law shall be made when this discussion 
focuses on the management of educator misconduct in chapter 3. 

2.3.3 The Labour Act 6 of 1992 

As already stated in the previous paragraph, this legislation is 
fundamental when it comes to labour issues. This Act is one of the key 
determinants of education law. In the paragraphs that follow a deliberate 
attempt to link this determinant to the nature and effects of educator 
misconduct is made. 

The education ministry as an employer is bound by the provisions of this 
Act. In its preamble the Labour Act 6 of 1992 (Namibia. 1992) provides 
that its policy is for the maintenance of labour relations favourable to 
economic growth, stability and efficiency. It provides for the promotion of 
an orderly system of free and fair collective bargaining. It also ensures 
the improvement of salaries and conditions of service of employees and 
the advancement of persons. The following summary is of its preamble, it 
could be considered to provide the general principles of the Labour Act: 

To ensure equality of opportunity for women in t e n s  of 
remuneration, provision of maternrty leave and employment 
security; 

To promote sound labour relations by encouraging freedom of 
association by way of formation of trade unions and employers' 
organisations; 

To lay down obligatory minimum basic conditions of employment; 

To ensure the protection of health, safety and welfare of all workers 
as well as prevention of child labour; . To adhere and give effect to international labour conventions and 
recommendations. 

In its provisions, the Labour Act expands on some provisions of the 
Namibian Constitution that are relevant to labour matters. For example, 
the Act is specific about the government's requirement of labour relations 
free from discrimination on the grounds of "sex, race, colour, ethnic 
origin, religion, creed or social or economic status ..." The Act also 
expands on the importance of the appreciation of international law by its 



recognition of the International Labour Organisation. It is important for 
education when attention is focused on issues like human rights in 
education, as expansively discussed in par. 2.3.2.6 of this research. The 
paragraphs that follow provide the most probable link between the 
Labour Act 6 of 1992 (Namibia, 1992) and other laws, particularly 
education law. 

The principles or the purposes of the Labour Act in its preamble could be 
considered as influencing the relationships among stakeholders in 
education. In particular the employee and the employer are both bound 
by labour legislation, as expressed in the Labour Act. The rights of both 
parties are not to be compromised; consequently, efforts by the two 
parties towards creating good working relations are obligatory. 

Regarding employment relations in education, it is very important for 
both parties in the relationship to be familiar with the provisions of the 
legislation peftaining to education in Namibia. Educators in management 
positions and their subordinates may be found guilty of misconduct for 
violating relevant legislative provisions of the Labour Act 6 of 1992. 
Perpetrators of these provisions thwart the achievement of the purposes 
of the Act described in its preamble. Where this happens the gross effect 
is that poor labour relations exist. In the school situation poor labour 
relations most probably affect the learning and teaching and the morale 
of the educators. As an example, a member of the Namibian National 
Assembly alleged that demoralised educators become a problem 
regarding discipline (Philander, 2005). 

As apparent in the above discussion the Labour Act 6 of 1992 could be 
viewed as the main source of the general national labour legislation. The 
more specific legislation for educators in the public service is the Public 
Service Act 13 of 1995. The nature and effects of educator misconduct 
shall be discussed below in view of the Public Service Act 13 of 1995. 

2.3.4 Public Service Act 13 of 1995 

The paragraphs that follow will describe the sections of the Act that 
provide prescribed conduct for the public servants. Relevant South 
African legislation will be brought in for comparison and to broaden the 
definition of educator misconduct. 

The provisions of this Act apply to any person that acts as public servant. 
as defined by the Public Service Act 13 of 1995 (Namibia, 1995). 



Educators employed at government schools and those at private schools 
who are staff members of the Ministry are public servants, by virtue of 
their position as ministry employees. Regarding private schools, s. 51 (a) 
of the Education Act 16 of 2001 (Namibia, 2001) provides that the power 
to appoint, transfer or dismiss educators from posts of establishments 
"vests in the owner or the controlling body of the school". This literally 
means that private school educators, other than the public servants (who 
are on the government pay roll), at government sponsored schools are 
not necessarily governed by the public service regulations. 

To define misconduct, public service officials in Namibia use the 
provisions of the Public Service Act 13 of 1995 (Namibia, 1995). 
Principals and the Personnel Officers of the Ministry of Education consult 
the Public Service Act for terms and descriptions when managing cases 
of misconduct or charging educators of misconduct. As a matter of 
comparison, in South Africa the Employment of Educators Act 76 of 1998 
(SA, 1998) serves similar functions as the Public Service Act 13 of 1995. 
The function of the South African act is 

... to provide for the employment of educators by the State, for 
the regulation of the conditions of service, discipline, retirement 
and discharge of educators and for matters connected therewith. 

The difference, however, is that the South African Employment of 
Educators Act 76 of 1998 (SA, 1998) provides legislation specific to 
educators in state schools, whereas the Namibian Public Service Act is 
for all government employees. Due to the similarities in these statutes, s. 
17 of the South African Employment of Educators Act 76 of 1998 is 
summarised below to show how one country considers the seriousness 
of some forms of educator misconduct. 

2.3.4.1 Misconduct leading to dismissal 

According to s. 17 of the South African Employment of Educators Act 
educators must be dismissed if they are found guilty of the following 
types of conduct, as summarised: 

Theft, bribery, fraud or corruption regarding examinations or 
promotional reports; 

Sexual assault on learners or other employees; 

Sexual relations with learners at the school where the educator is 
employed; 



Assaulting with intention to cause grievous bodily harm, to leamers 
or other employees; 

r Illegal possession of intoxicating, illegal or stupefying substances 
and 

Causing leamers to perform any of the acts contemplated above. 

Expulsions or any disciplinary measures to be taken by the employer 
must be according to the disciplinary procedures in the disciplinary code 
in Schedule 2 of the Employment of Educators Act. 

In the Namibian law equally explicit descriptions of misconduct are found 
in the Public Service Staff Rules (PSSR), Notice 5 of 1999 (Namibia, 
1999a). This is an amendment to the Public Service Act 13 of 1995. The 
classification of misconduct, according to the (PSSR) Amendment 
Notice, is given below with some examples: 

Major - theft, falsification, tribalism; 

Serious - physical fighting, absenteeism, insolence and 

Minor - improper conduct, carelessness. 

The Public Service Act 13 of 1995 also provides for the measures to be 
followed when dealing with public servants who commit such offences as 
defined in that Act. Using the provisions of the same Act and its 
regulations, misconduct shall be further described in the paragraph that 
follows. 

2.3.4.2 Description of misconduct 

In its publication, Being a Public Servant in Namibia, the Pocket Guide: 
The Namibian Government (Namibia, 2003c: 28) confirms that 

. . . if you act in a way that goes against the Code of Conduct, you 
may be found guilty of misconduct. If so, disciplinary action will be 
taken against you. 

The action to be followed in cases of educators being found guilty would 
be determined by the circumstances of each case. As stated in s. 5.1.4 
of the Amendments to the Public Service Staff Rules (PSSR), Notice 5 of 
1999 (Namibia, 1999a), those examples of misconduct and the possible 
action to be considered that are listed are not final, but merely 
guidelines. 



The following is a summary of the descriptions of misconduct. According 
to s. 25(1) of Public Service Act 13 of 1995 (Namibia, 1995), it is 
misconduct when a staff member: 

contravenes the provisions of the act; 

performs or causes or permits to be performed, or connives at, any 
act prejudicial to the administration, discipline or efficiency of any 
office ministry or any organisational component thereof; 

prejudices administration; 

r disobeys, disregards or makes wilful default in carrying out any 
order given to him or her by any person authorised to do so, by 
word or conduct shows insubordination; 

is negligent or indolent in the performance of his / her duties; 

undertakes any private occupation; 

misuses hislher position; 

disgracefully conducts himself/herself; 

uses or is under influence of stupefying drugs; 

violates official secrecy policy, misappropriates state property or 
funds; 

absents himself/herself unnecessarily; 

makes a false statement or incorrect statement and 

contravenes or fails to comply with any provision relating to his or 
her employment or conditions of service. 

It is important that legislation should be consulted in cases of alleged 
misconduct. In South Africa, s. 18 of the Employment of Educators Act 
76 of 1998 (SA, 1998), misconduct is broadly defined as "a breakdown in 
the employment relationship".This legislation was in response to the 
incidences of misconduct among South African educators that was 
increasing at an alarming rate when this Act was amended in 2000 
(Rossouw, 2001). 

The following extract from the South African Employment of Educators 
Act is a summary of examples of misconduct that are not to be found in 
the Public Service Act 13 of 1995, as described above. It is misconduct 
when an educator: 



wilfully or negligently mismanages the finances of the school; 

in the course of duty endangers the lives of himself or herself or 
others by disregarding set safety rules or regulations; 

unjustifiably prejudices the administration, discipline or efficiency of 
the Department of Education or school; 

unfairly discriminates against other persons on the basis of race, 
gender, disability, sex, pregnancy, marital status, ethnic and social 
origin, colour, sexual orientation, age, disability, religion, 
conscience, belief, culture, language, birth, family responsibility, 
HIV status, political opinion or other grounds prohibited by the 
South African Constitution; 

assaults, or attempts to or threatens to assault, another employee 
or another person; 

incites other personnel to unprocedural and unlawful conduct; 

displays disrespect towards others in the workplace or 
demonstrates abusive or insolent behaviour; 

intimidates or victimises fellow employees, learners or students; 

prevents other employees from exercising their rights to freely 
associate with trade unions in terms of any labour legislation; 

carries or keeps firearms or other dangerous weapons on State 
premises, without the written authorisation of the employer; 

refuses to obey security regulations; 

fails or refuses t o -  

( )  follow a formal programme of counselling; 

(ii) subject himself or herself to a medical examination as 
contemplated in item 3(3) of Schedule 1 and in accordance with s. 
7 of the Employment Equity Act, 1998 (Act No. 55 of 1998) of 
South Africa; or 

commits a common law or statutory offence; 

commits an act of dishonesty; or 

victimises an employee for, amongst others, his or her association 
with a trade union. 



Although the above forms of misconduct are derived from the provisions 
of the two Acts of the two countries, they all define what constitute 
educator misconduct. When educators are found guilty in either state, 
relevant sections of the law are applied accordingly to discipline them. 
Some effects of educator misconduct related to this Act shall be 
discussed in the paragraphs that follow. 

2.3.4.3 Effects of misconduct 

The Public Service Act of Namibia Act 13 of 1995 deals with discipline of 
public servants including some educators. It can thus be used to 
describe the effects of educator misconduct since some of its provisions 
are designed to save the integrity of the public service, including 
education. The majority of educators are public servants and educator 
misconduct has direct bearing on the government as the employer of the 
public servants. Section 25(1) of the Public Service Act of Namibia Act 
13 of 1995 (Namibia, 1995) indicates that, when an employee's conduct 
is disgraceful, improper or unbecoming it will cause embarrassment to 
the Government or to the public. 

Reyes (in Khan, 1997: 52) refers to the Canadian system and adds that 
the integrity of an education system also depends to a great extent upon 
the perceived integrity of educators. Macneil (2000: 36) says disciplinary 
action could be taken "in respect of any behaviour occurring either on or 
off the job which could result in a loss of the public's confidence and 
t r~s r .  

It is apparent that educator misconduct can cost the institutions of 
education and education itself in terms of integrity, public confidence and 
trust. When public trust is lost, the education system becomes less 
credible. This negatively affects the achievement of the educational 
goals by the government. DeMitchell (1995: 88) says that it is through 
efforts by educators that "the goals of education are achieved or 
thwarted" since the educators are the core of an education system. 

The provisions of the Namibian Public Service Act 13 of 1995, as already 
mentioned earlier on in this paragraph, have a regulatory effect on the 
conduct of all public servants in Namibia. It is an important statute that 
aims to help to reduce incidences of educator misconduct that diminish 
the integrity of the public education system. 



The paragraph that follows discusses the law that governs the provision 
of education in Namibia, the Education Act 16 of 2001. Some provisions 
of this Act coincide with provisions in sections 17 and 18 of the South 
African Employment of Educators Act 76 of 1998 (SA, 1998) to be 
discussed incidentally with it. The nature and effects of educator 
misconduct are also discussed, with reference to these acts. 

2.3.5 Education Act 16 of 2001 

In its preamble, it is stated that the Education Act 16 of 2001 (Namibia, 
2001) is established "to provide for the provision of accessible, equitable, 
qualitative and democratic educational services". The provisions of the 
Education Act focus on ensuring that the goals of the Ministry of 
education are achieved. Conduct that may lead to failure in achieving 
these goals due to deliberate action or purposeful negligence may be 
described as misconduct, as explained below. 

In s. 56(2) of the Education Act 16 of 2001 (Namibia, 2001) misconduct 
is described as conduct that "constitufes a valid and fair reason for any 
disciplinary action"to be taken against an educator. Seen as supporting 
this provision, Botha (1995: 145) says that an educator as an employee 
is charged with misconduct if he or she "contravened a rule or standard 
regulating conduct in the workplace or of relevance to the workplace". In 
comparison s.18 of the South African Employment of Educators Act 76 of 
1998 (SA, 1998) describes misconduct as "a breakdown in the 
employment relationship: Some examples of offences listed in the 
Education Act are described in the paragraphs that follow. 

Most, if not all, of the general offences described in the Education Act 
are mentioned in par. 2.3.4. However, some sections of the Education 
Act 16 of 2001 are further discussed to emphasize the nature and effects 
of educator misconduct. 

2.3.5.1 Examinations and the issuing of certificates 

Examinations and the issuing of certificates is an area where educator 
misconduct may take place. According to s. 77(l)(a) of the Education Act 
16 of 2001 (Namibia, 2001), it is an offence for an educator to disclose 
"any confidential information on any examination conducted or any 
certificate or diploma issued". Educators have to respect the 
confidentiality of examination information or material that they have, for 
not doing so would constitute misconduct. This act also provides in s. 



77(l)(b) that it is an offence for an educator to refuse "to give information 
or knowingly give(s) false information" regarding examinations and the 
issuing of certificates. It is an offence as it may affect the credibility of the 
assessment system of the country negatively. As a key implementer of 
the Education Act, the Ministry of Basic Education, Sports and Culture 
(Namibia, 2004c) in a circular about examinations to schools, confirms 
the importance of the provisions of the Education Act in terms of 
examinations: 

Schools/centres should be a ware that the attached Rules.. . are 
issued in terms of section 15 of the Education Act (Act No 16 of 
2001). Non-adherence to these Rules is an offence punishable in 
a court of law in terms of section 77 of Act No 16 of 2001. 

All the provisions related to examinations are seen as emphasising the 
need to ensure that the assessment of learners is of high integrity and is 
reliable. In South Africa, offences related to examinations are regarded 
as serious and guilty educators may face the dismissal penalty as 
provided in s. 17 (l)(a) of the South African Employment of Educators 
Act 76 of 1998 (SA, 1998). This would most probably ensure that the 
learners, as products of the education system, are worth integrating into 
the mainstream development process of the nation. Other offences, 
apart from those related to examinations, are described below. 

2.3.5.2 General offences and penalties 

Section 77(g) of the Education Act 16 of 2001 (Namibia, 2001) refers to 
tendencies by some educators to harbour or employ learners during 
normal hours for school attendance for "remuneration or otherwise." In 
an unreported case (Anon., 2003b) a 27 year old male educator was 
sentenced to 15 years in jail in the Kunene region. The man was jailed 
for having a sexual relationship with a 13 year old girl. The school 
authority became aware of the relationship when the child failed to attend 
classes on a specific day. The child was actually found in the bedroom of 
the convicted educator. 

The rest of s. 77 describes educator misconduct as offences coming 
from the educators' lack of cooperation during investigations by 
appointed officials. In this regard it is an offence for educators to refuse, 
obstruct, fail to answer questions from, give false or incorrect information 
to, and fail to cooperate with investigating staff members. Investigating 
staff members could be investigating any of the following: school 



attendance of a learner, monitoring of a school, health inspection and 
examinations. For offending educators, the nature of offence is defined in 
s. 5.1.4 of the Amendments to the Public Service Staff Rules (PSSR), 
Notice 5 of 1999 (Namibia, 1999a), in which procedures for appropriate 
sanctions are also provided. 

2.3.5.3 Prohibition of certain materials from school or hostel 

Educators are also warned against distribution or circulation of materials 
that are not suitable for learners' and educators' consumption or viewing. 
Such materials include, as listed in s. 76 of the Education Act 16 of 2001 
(Namibia, 2001), pornographic materials, dangerous drugs and alcohol. 
Educators found guilty would be charged of misconduct for violating 
these provisions. 

The foregoing paragraphs described the offences educators are 
cautioned against by the Education Act. The paragraphs that follow are 
also going to relate this Act to the effects of educator misconduct. 

The provisions of the Education Act are designed for the educators to 
abide by during their professional activities. In a regional circular 
(Namibia, 2003a) to schools regarding the Education Act 16 of 2001 
(Namibia, 2001) from the then Ondangwa East regional offices for 
education, Udjombala mentioned the importance for educators to abide 
by its provisions. He emphasised that stakeholders should give enough 
attention to the familiarisation of the contents of the Act. Accordingly 
failure to do so would have extensive repercussions on the capabilities of 
the institutions to meet their official obligations. 

Educators are at the forefront of the development of education and are 
the final policy interpreters and implementers who also find themselves 
in the different structures of the education systems. Their knowledge of 
the provisions of the Act should enhance their professionalism and deter 
them from misconduct. Art. 56 (1) of Education Act 16 of 2001 (Namibia, 
2001) provides the following: 

A teacher or any other person ... commits misconduct, if such 
teacher or person imposes or administers corporal punishmenf 
upon a learner or causes corporal punishment to be imposed or 
administered upon a learner. 

The consequences of corporal punishment are obvious. The learners' 
rights, as stipulated in art. 8(1) and (2) of the Constitution (Namibia, 



1990a), are violated. Learners are both psychologically and physically 
injured. The learners develop a general dislike for the educator, the 
school and learning as a whole (refer to par. 2.3.2). Wentworth (1992) 
states the effects of corporal punishment as humiliating acts, "expressed 
in anger and resentment." This results in lack of "understandingn 
resulting in "silence" and lack of "cooperation." Other effects of corporal 
punishment are described in par. 2.3.2. Educators' activities at any level 
or position in the system determine the conditions of the learning 
environment at the foreground of learning events. Sec. 72(b) of the 
Education Act 16 of 2001 (Namibia, 2001) provides that one of the main 
objectives of the establishment of the teaching service is "to serve the 
educational interests and the educational needs of all the people of the 
Republic of Namibia". This would not be possible where educators create 
an environment that undermines the learners' right to education and 
other effects described above. Fuhr (1993: 26) says that poor teaching 
"materially contributes to dropout ratesnand leads to loss of control of the 
classes. These disciplinary problems have some ripple effects whereby 

. . . students don't learn, colleagues become ashamed and angry, 
parents become upset and the school in general suffer. 

It is evident that other stakeholders in education are affected negatively. 
The Education Act 16 of 2001 also provides for the establishment of a 
code of conduct for educators to ensure that the environment is 
conducive to learning. The next section will describe the nature and 
further effects of educator misconduct with particular reference to the 
provisions in the Code of Conduct for Teaching Service. 

2.3.5.4 n7e Code of Conduct for Teaching Service 

The previous paragraphs specifically described what constitutes 
misconduct, according to the applicable legislative provisions. What has 
not been discussed is what the law positively provides as guidelines for 
educator conduct. The detailed description of expected educator conduct 
is given in the Code of Conduct for Teaching Service Amendment 15 of 
2004 (Namibia, 2004a). In comparison, the South African Council for 
Educators Act 31 of 2000 (SA, 2000) provides similar guidelines to 
educator conduct. It is provided in the Education Act 16 of 2001 that the 
Ministers of Higher Education and Basic Education, Sports and Culture 
must prescribe a code of conduct for the Teaching Service. Section 73(a) 
and (b) of the Education Act 16 of 2001 (Namibia, 2001) provides the 



function of the code as to determine the professional conduct for 
educators as well as the procedures and the measures to be taken 
where educators contravene or fail to comply with the provisions of the 
code. 

The Code of Conduct for Teaching S e ~ c e  (Amendment 15 of 2004) 
(Namibia, 2004a) provides that educators must maintain the minimum 
standards of professional conduct. In addition, its purposes are as 
provided in s. 63(b) and (c) to: 

guide the teaching profession in its quest to deliver a professional 
service and 

promote a sense of professionalism, accountability and 
responsibility among teachers to improve effective teaching and 
learning. 

The provisions of this legislation focus on the need for educators to be 
professional regarding their relationships with other stakeholders and the 
profession itself. Auala (2001: 93) while emphasising the importance of 
compliance with the Code of Conduct for Educators in Namibia, says the 
following: 

Teachers have the right and responsibility to fulfil their teaching 
responsibilities in a professional manner, and should also 
consult with parents and other stakeholders in matters of mutual 
concern. 

Educator professionalism is necessary for the maintenance of school 
discipline. According to Auala (2001: 93) a disciplined environment 
enables the educator "to guide and correct the learner's behaviour in a 
professional manner". Consultations with other stakeholders may 
possibly help reduce educator misconduct especially when parents are 
involved in cases regarding learner discipline. 

The purposes of the code described above gives a summary to what 
educators have to observe in order to be effective in their profession and 
to abstain from misconduct. Educators must aim to achieve high 
standards of professional conduct and be highly accountable and 
responsible. 

Since the following paragraphs shall deal with provisions of both the 
South African Council of Educators Act 31 of 2000 (SA, 2000) and the 
Code of Conduct for Teaching Service Amendment 15 of 2004 (Namibia, 



2004a) the preamble of this South African act shall also be looked at. 
The link is necessary to broaden the scope of the requirements on 
educator conduct. It is indented to show the common purpose of nations 
regarding the expectations from their respective education cadres. The 
South African Council of Educators Act 31 of 2000 (SA, 2000) provides 
that educators registered with the South African Council of Educators; 

acknowledge that the atfifude, dedication, self-discipline, ideals, 
training and conduct of the teaching profession determine the 
quality of education in this countly; 

acknowledge, uphold and promote basic human rights, as 
embodied in the Constitution of South Africa; 

commit themselves to do all within their power, in the exercising of 
their professional duties, to act in accordance with the ideals of 
their profession, as expressed in this code; and 

act in a proper and becoming way such that their behaviour does 
not bring the teaching profession into disrepute. 

The code of conduct for the Namibian educators, compared to the South 
African code, states the minimum standards of conduct under similar 
headings as summarised below. 

2.3.5.5 Educator and learner 

Educators take the place of parents in respect to learners' welfare when 
the leamers are at school (in loco parentis). They have to guard against 
the violation of the children's constitutional rights. According to s. 2(A)(e) 
of the code of Conduct for Teaching Service Amendment 15 of 2004 
(Namibia, 2004a) it is the duty of educators to promote gender equality 
and refrain from discrimination of any form "on the basis of HIV/AIDS 
status or health". It is the responsibility of educators to protect learners 
against humiliation. According to s. 2A(i) of the Code of Conduct for 
Teaching Service Amendment 15 of 2004 (Namibia, 2004a) 

... they may not administer corporal or any other degrading 
punishment upon a ieamer. 

It is interesting to note here that the Namibian code is just as clear on the 
administration of corporal punishment compared to the South African 
code. In addition the Namibian code provides that educators may not 
accept any form of extra remuneration for tutoring any school subject 



without permission. They may not withhold learners' results as a way of 
recovering outstanding payment of the development fund or as a form of 
discipline. Educators must also guard against improper language that 
could undermine the confidence and respect of any learner. Finally, 
according to s. 2A(o) of the Code of Conduct for Teaching Service 
Amendment 15 of 2004 (Namibia, 2004a) educators: 

... may not become involved in any form of romance or sexual 
relations with a leamer or sexual harassment or abuse of a 
learner. 

It is evident in the code of conduct that educators have to protect 
children's rights and ensure that there is a safe learning and teaching 
environment. There is a link between the code of conduct and other 
legislation discussed, for example the rights of the children according to 
the Namibian Constitution, as discussed in par. 2.3.2.5. 

2.3.5.6 Educator and school authority 

School authorities include authorities such as school boards, school 
management and the ministry. According to s. 65 (2)(B) of the Code of 
Conduct for Teaching Service Amendment 15 of 2004 (Namibia, 2004a), 
educators must: 

Acknowledge that such authorities have certain responsibilities and 
authority; 

Assist such authorities and serve the employer to the best of their 
abilities; 

Fulfil contractual obligations to the employer to the best of their 
abilities; 

Act responsibly in relation to the execution of professional, 
organisational and administrative duties; and 

Refrain from discussing or disclosing confidential information which 
they obtain in the course of their duties as educators. 

The above reminds educators to abide by their employment and 
professional obligations. Educators are also required to recognise and 
appreciate the roles of other stakeholders in education, particularly those 
in authority. They are called upon to be more professional in their 
conduct. Unprofessional conduct can lead to culprits being charged of 
misconduct. 



The codes of conduct also prescribe the expectations each country has 
for its educators in relation to the community and the parents. In 
recognition of the importance of the codes of conduct, Auala (2001: 93) 
says, referring to the establishment of the first code of conduct for 
Namibian educators after independence, that it 

. . . was launched afler independence to establish an 
environment in schools, and in the community, conducive to 
positive learning 

When educators abide by a code of conduct, misconduct could be 
reduced and it is likely that the learning environment would be more 
conducive for the benefit of the learners and other stakeholders. 

2.3.5.7 Educators, the parents and the community 

The Code of Conduct for Teaching Service Amendment 15 of 2004 
(Namibia, 2004a), similar to the Code of Conduct for South African 
educators, emphasises the importance of recognising the parents and 
the communities as partners in education. Educators must accordingly: 

promote harmonious relationships with parents and the community 

accept different customs, codes and beliefs of the community. 

In addition to keeping parents informed about the performances of the 
children, educator conduct must be morally sound according to the 
expectations of that community. Fulmer (2002: 273) refers to a court 
judgment (Weissman v Bd. of Education of Jefferson City School Dist. 
No. R-1, 546P.2d 1267 1271 (Col. 1976), where the following has been 
stated about immoral conduct: 

lmmoral conduct contemplates behaviour sufficiently contrary to 
justice, honesty, modesty, or good moral and in the opinion of 
many people; laziness, gluttony, vanity, selfishness, avarice and 
cowardice constitute immoral conduct. 

It is essential for educators to guard against immoral conduct. Educators 
must build and maintain open and effective communication with learners, 
parents and colleagues (Burger, 2000: 22). In a Canadian Supreme 
Court (Ross v New Brunswick School District No. 15) (in Macneil, 2000: 
36) the following in the ruling was said in this regard: 

The conduct of a teacher bears directly upon the community's 
confidence in the public school system as a whole.. . 



Educators work with people in the communities because of this 
relationship, they are required to be of sound moral conduct. They must 
establish good relations through open and effective communication with 
members of the community. In addition of community members 
educators have to appreciate the essential relationship with colleagues. 
A strong and effective work force could be established where educators 
work in a good environment with one another. The next paragraph aims 
at identifying what is expected of the educators in relation to colleagues 
according to the two codes of conduct. 

2.3.5.8 Educator and colleagues 

In addition to interaction with the learners, educators in their daily 
activities interact directly with colleagues. This interaction is another 
probable source of misconduct. The code of conduct for the Namibian 
educators is well detailed in this regard. It includes misconduct in the 
form of discrimination against colleagues in terms of "health, disability or 
HIV/AIDS status" , which is similarly provided for in s. 18 of the 
Employment of Educators Act 76 of 1998 (SA, 1998). Sexual harassment 
or any form of abuse of a colleague is also described as misconduct. 
According to both the Code of Conduct for Teaching Service Amendment 
15 of 2004 (Namibia, 2004a) and the South African Council of Educators 
Act 31 of 2000 (SA, 2000), it is misconduct when educators: 

fail to cooperate with colleagues 

fail to recognise status, authority or confidence of any colleague 

fail to use proper procedures to address issues of professional 
incompetence or misbehaviour 

A school as a system has to achieve educational goals and aims. It is the 
duty of individuals in the system to work in harmony with the same 
purpose of reaching the target. A code of conduct could guard against 
potential infighting, factionalism and subversive activities. Any violation of 
such provision makes offenders liable to disciplinary actions. 

Good human relations alone may not be enough without efforts by 
educators to maintain high professional standards. The nature of 
educator misconduct is also described in relation to the profession, as 
discussed below. 



2.3.5.9 Educator and the profession 

Educators are reminded by the Code of Conduct for Teaching Service 
Amendment 15 of 2004 (Namibia, 2004a) of their responsibility to 
maintain "the honour and dignify of the profession inside and outside the 
school timenas a way of ensuring that the educators are able to maintain 
the honour and dignity of the profession. It is necessary to insist that 
educators remain professional in terms of conduct even after hours. This 
would help to preserve public confidence. Macneil (2000: 36) says the 
following: 

The right to discipline for offduty conduct is based on the need to 
preserve the public's confidence and trust in the profession. 
Accordingly an employer can take disciplinary action in respect of 
any behaviour - occurring either on or off the job - which could 
result in a loss of that confidence and trust. 

The government of the Republic of Namibia requires educators who 
accept a "principle centred character paradigm" They are looking for 
educators who possess a wealth of attributes, knowledge and skills of a 
personal, professional and functional nature. Educators therefore are 
expected to be people of special qualities. They are not only expected to 
possess subject knowledge but other professional aspects like personal 
and professional attributes. To be able to monitor this, the government 
set expected conditions through the code of conduct to make them law. 
Whoever violates such provisions would face the consequences. This 
applies to activities on or off the working place (Ilukena, 1999: 45). The 
expected quality of educators may be said to be summarised in s. 65 
(E)(e) of the Code of Conduct for Teaching Service Amendment 15 of 
2004 (Namibia, 2004a) providing that an educator must: 

Acknowledge that his or her attitude, dedication, self-discipline, 
integrity, and training determine the quality of education. 

Burger (2000: 21) adds that professional conduct is essential, because 
through education children learn the society's values by the examples of 
educators' conduct during and after official hours. Educator conduct must 
be appropriate because learners' moral behaviour tends to be influenced 
by educators' behaviour. Some teachers however do not agree, they 
would rather have the right "to privacy and freedom of association after 
hours" this includes the %ght to frequent some drinking places at times 
with the learners" (Van Wyk, 2001: 199). Acceptable as it may be to 



those educators, such interactions are against the law, particularly when 
children's rights are violated. Schools are institutions from where parents 
expect their children to come out with not only good moral conduct but 
good results. Such institutions must be conducive to learning. 

The code also provides for the creation of an environment conducive to 
learning and teaching as described in the paragraphs that follow. 

2.3.5.70 Educator and the leaming and teaching environment 

As has been stated earlier, one of the duties of the educators is to 
maintain a safe learning and teaching environment. According to the 
Code of Conduct for Teaching Service Amendment 15 of 2004 (Namibia, 
2004a) educators must therefore: 

ensure the protection of safety of learners 

promote learners' well being 

be responsible for the school and hostel facilities entrusted to them 

instil in learners from an early age the need to protect, preserve 
and conserve the environment. 

Parents send their children to schools with the trust that their children 
would be in the safe custody of educators. Educators assume the duty of 
care, the negligence of which may result in learners being mentally or 
physically harmed. It is misconduct when the educator is found guilty of 
negligence. Oosthuizen (ed.) (1998: 75) says it is a breach of contract for 
supervisors to fail to take preventative measures to protect learners 
through effective supervision. 

The Draft Code of Conduct for Teachers of the biggest teachers' union in 
Namibia, Namibia National Teachers' Union (NANTU) coincides very 
well with the Namibian Code of Conduct for Teaching Service. This can 
be viewed as support of good educator conduct by the union. llukena 
(1999: 43), in an indication of lack of trust between authority and unions 
disagrees, however, when he says the following: 

Teacher Unions have deliberately sacn*ficed professional ethics 
by deliberately concentrating on the rights of their members and 
not their responsibilities. 

The union's draft code has, in addition, a section calling educators to 
guard against bad conduct towards school authorities. Accordingly it is 
misconduct when educators: 



do not serve the employer to the best of the teacher's ability and 
not fulfil the contractual obligations with the employer; 

do not act responsibly in discharging of professional, organisafional 
and administrative duties; and 

fail to adhere to agreements negotiated on the educator's behalf by 
NA NTU. 

Unions do not only fight for their members' rights, but aim to protect their 
professions by supporting appropriate action to be taken against 
members who are guilty of misconduct. The president of the South 
African National Union of Educators (NUD) (as quoted by Msimang, 
2002: 6) called on the government to take disciplinary measures against 
"members of the profession who have been abusing their position of 
t r ~ s r .  

Provisions of codes of conduct and other statutes, as discussed above, 
prove necessary not only for protection of the teaching profession, but 
are essential for the achievement of the goals of education. It is a means 
by which efficiency of educators and their compliance to rules are 
maintained to the satisfaction of the stakeholders in education. Although 
mechanisms may be available, misconduct still prevails as indicated by 
several examples in this research. The paragraphs that follow describe 
the Code of Conduct for Teaching Service in relation to the effects of 
educator misconduct. 

The objectives of the Code of Conduct for Teaching Service provides for 
the expectations of the Ministry in relation to educators' duties. Where 
the objectives are not achieved, the reverse of the intended outcomes 
could happen. Section 64(1) of the Code of Conduct for Teaching 
Service Amendment 15 of 2004 (Namibia, 2004a) provides that 
educators are generally expected to do the following: 

Establish a safe, disciplined and purposeful school environment 
dedicated to the improvement and maintenance of the qualify of 
the learning and teaching process; 

Create a caring and nurturing environment for learners to enable 
them to develop into caring, honest and responsible adulfs; 

Undertake to avoid using violence as a teaching and disciplinary 
tool; 



Execute their duty of care as imposed upon them by any Act, 
regulation or rule in the best interest of the learners. 

The gross effect of failure in the above is that the school environment 
becomes unsafe and lacks discipline, thus lowering the quality of 
teaching and learning. Fulmer (2002: 275) says the following in respect 
to the role of school boards in the United States of America, 

The school board has a significant interest in protecting the 
school community from anything that would distract it from 
fulfilling its purpose of educating each child that attends its 
schools. 

This interest includes not only employing highly qualified teachers to 
teach, but also fostering an environment that promotes effective learning. 
Educator misconduct could be considered as a risk to the task of 
fostering an environment that promotes effective learning. Offending 
educators do not contribute to the creation of an environment that 
promotes effective learning. 

Education also has the goals of developing learners into caring, honest 
and responsible adults. The role of educators towards the upbringing of 
the children is recognised by the United States of America's law as 
described by Fulmer (2002: 276): 

Teaching is not like driving rivets. It is not merely the rote, 
mechanical conveyance of factual information from one mind to 
another. Teaching is the shaping of young minds, the cultivation 
of a precious resource. Because of this unique role, teachers are 
intended by parents, citizenry, and law makers alike to serve as 
good examples for their young ones. 

Individual educators have to appreciate their other roles apart from 
delivering information. They have to realise that their conduct also helps 
to shape the character of the learners so that they grow up to be 
accepted by their communities. Behaviour by educators that is violent 
and creates fear prevents achievement of the educational goals of any 
society. Oosthuizen (as quoted by Dlamini, 2003: 9) attributes ill- 
discipline among educators that has created disorder in some township 
schools in the Republic of South Africa, to lack of knowledge of the law. 
It is assumed here that educators, who are aware of the provisions of the 
law such as the Code of Conduct for Teaching Service in Namibia, are 



less likely to fall victim of educator misconduct. Educators of that calibre 
create safer learning and teaching environments in their schools. 

Serious cases of misconduct like fraud, theft and dealing in drugs raise 
questions about the credibility of educators as guardians. It was also 
discovered in South Africa's Natal Province that in 2002 many school 
pupils were playing truant. The general public was not however much 
aware "that these children were just following the model set by some of 
their teachers" (Anon., 200%). This is an example where educator 
influence plays a very negative role to the development of children as 
responsible people. According to Mohlala (2002: 10) The South African 
Council of Educators made moves to ensure that disciplinary measures 
were taken against rogue educators who violated its code of ethics. This 
was done after parents started to doubt whether their children's 
educators were credible guardians. The move was to protect the 
profession from some unscrupulous elements. Educators must 
appreciate their position in society as influential figures in character 
building of the young generation. In addition, educator conduct during 
official and unofficial times must always be appropriate. Only genuinely 
committed and professional educators would live up to the requirement 
of the model educator. The professional standards as well as the 
educational values are likely to be lowered by educator misconduct. 
Reyes (in Khan, 1997: 52) says educators, as 'medium' which the 
prescribed messages (values, belief, knowledge) in both the official and 
unofficial curriculum depends on for transmission to the learners, are 
important. The integrity of the education system also greatly depends 
upon the perceived integrity of educators. 

It is necessary for the educators as agents of the education system to 
accept that society depends on them as a means by which their children 
are groomed into individuals acceptable to that society. Mechanisms are 
therefore necessary to ensure that educator misconduct is effectively 
reduced. It is expected that communities would not limit their control of 
educator behaviour to education institutions, but to include the off duty 
conduct. This would complement the efforts of the Ministry of Education. 
According to an annual report by the Directorate of General Services, 
(Namibia, 1998b: 54): 

The expenses involved in charging staff members believed to be 
guilty of misconduct is a great strain in our stretched resources. 



This may be viewed as a sign that the ministry is helping the 
communities to reduce misconduct. Former school inspector Jurie 
Viljoen, (as quoted by Dentlinger, 2005) disagrees, alleging that 
educators guilty of wrongdoings never really faced the consequences. 
This on the contrary, is a task that may require support from the 
individuals and bodies tasked with the management of education in the 
schools. 

Legislation is only one of the several determinants of educator 
misconduct. The common law also serves as a determinant of educator 
misconduct. The description in the paragraphs that follow focuses on 
some principles of the common law and the nature and effects of 
educator misconduct. 

2.4 Common law and the nature of educator misconduct 

The principles of common law are of Roman-Dutch and English origins, 
and were adapted to suit the South African legal background and culture 
(Oosthuizen (ed.), 1998: 43; Rossouw, 2004: 19). According to Bogdan 
(1999: 184) the base of the Namibian legal system constitute Roman 
Dutch law and is complemented by statutory law. Common law is 
uncodified law which principles may later be embedded into statutes. Art. 
66(1), of the Constitution (Namibia, 1990a) validates the common law as 
described in the paragraphs that follow. The Namibian common law was 
introduced in 1920 as the common law of Namibia after South Africa was 
given mandate over the former German colony. The common law 
(Roman Dutch Law) that was applied in the Cape Province became the 
common law that is still applied today [NamibWeb.com 1998-20051. 

The Constitution of Namibia preserved all laws in force 
immediately before the date of independence until repealed or 
declared unconstitutional by a competent court [NamibWeb.com 
1998-20051. 

In addition, art. 66(1) of the Namibian Constitution (Namibia, 1990a), 
provides that: 

Both the customary law and the common law of Namibia in force 
on the date of independence shall remain valid to the extent to 
which such customary law or common law does not conflict with 
this Constitotion or any other statutory law. 



Common law is an important source of education law, since art. 66 of the 
Constitution (Namibia: 1990a) incorporates the common law into the 
Namibian legal structure. Educators, who do not comply with the 
principles of common law, therefore also violate this constitutional 
provision. The development of the common law does not end with the 
constitutional provisions, but is taken one step further in the formulation 
of other statutes. Such a development will be discussed under the rules 
of natural justice in par. 2.4.3. 

The principles of the common law basically protect the rights of people. 
Each principle shall be discussed to show nature and effects of educator 
misconduct. Common law principles having a bearing on educator 
misconduct are the intra vires doctrine, rules of naturaljustice and in low 
parentis. 

2.4.1 In loco parentis 

In loco parentis is literally translated to mean that the educator is acting 
"in the place of a parent." Hiemstra et a/. (in Oosthuizen (ed.). 1998: 48). 
The educator is the custodian of the child during the time that shehe is 
away from the parents. The duty for the protection of the child's rights is 
the same for the educator as is it for the parent. Some sections of the 
Code of Conduct for Teaching Service support the principles of common 
law. In particular s. 65 A(a) of Code of Conduct for Teaching Service 
Amendment 15 of 2004 (Namibia, 2004a) provides that the educator: 

must take the place of parents when a learner is officially at 
school and when he or she particpates in official school 
programmes and activities in and outside school. 

An educator must ensure total safety for the leamers in addition to the 
instructional duties. Rossouw (2001: 124) says that in light of "the value 
of the human material in his or her hands", anything less is 
unacceptable. It is accepted that the educator has the common law duty 
of care, the in loco parentis position, as stressed by the then Minister of 
Basic Education Sports and Culture (Anon., 2002~): 

Teacher;, as professionals, educate and teach leamers, act in the 
place of the parents (in loco parentis). 

The minister adds that the duty becomes burdensome where the 
environment the learners come from is continuously characterised by 
domestic violence, disrespect, immorality, discrimination, drug abuse, 



and above all pandemic such as HIVIAIDS. These conditions make the 
duty of care by educators a demanding one. In cases where the educator 
breaches this duty due to negligence and because of a wrongful act, he 
or she may be held liable. In the Education Rights Project in South Africa, 
the following has been said: 

A person is generally not liable for hisher failure to act 
(omission). Liabilify only follows if the omission is wrongful and 
there existed a legal duty or "duty of care" on the defendant to a d  
positively to prevent harm from occurring (Education Rights 
Project. 2002). 

The legal duty of care requires that the educator and the school authority 
take as much care for the child as that child's own caring parent would 
do. It is expected from educators to exercise reasonable care when they 
supervise the learners throughout all their activities at school and hostel, 
especially when they are on the playground (Education Rights Project, 
2002). Injury is not the only form of harm learners are exposed to when 
they are in school. The learners are also under the threat of sexual 
violence. Preventive measures against such harm must be available as 
recommended by the South African based Education Rights Project, 
(2002). It would thus be insufficient simply to warn andlor educate 
learners in relation to sexual abuse, steps must be taken to ensure that 
no such harm occurs while on the school premises. 

Educators or the authority of education may be sued for damages in the 
event that the children are harmed. The courts would have to establish 
whether there was a breach of the legal duty. Any educator found guilty 
in this regard has committed an act of misconduct. According to 
Oosthuizen (ed.) (1 998: 49) the "educator derives hisher in loco parentis 
position from the authority delegated by a parent as well as primary 
authority? 

Apart from the duty of caring, an educator is obliged to supewise the 
'physical welfare of the learner: It is misconduct when a legal duty of 
care is breached without justification. Beckmann (in Oosthuizen (ed.), 
1998: 72) states in this regard that the legal duty of educators could be 
an original legal duty of care towards a learner as well as delegated (in 
loco parentis). 

When an educator violates hislher role as an educator, with autonomous 
right to authority, "no order, co-ordination and harmonyis created where 



education is to take place freely. Additionally under the "obligation of 
caring supervision", the educator may expose learners to "psychological" 
and "physical ham: as '7mpressionablen and "immature" persons 
(Oosthuizen (ed.), 1998: 49). As already described in this paragraph the 
education system and schools specifically have been entrusted to ensure 
the safety and well being of learners. 

The paragraphs below shall link the common law principle of in loco 
parentis to the effect of educator misconduct, starting with a report by the 
Human Rights Watch (in Veriava, s.a.). In the report it is observed that 
school authorities rarely take steps to ensure that girls have a sense of 
security and comfort at school. Boys who committed acts of violence 
were not counselled and disciplined. 

Learners, who are affected by harassment and violence, have their rights 
like the right to education. The report goes on to say that the learners' 
bodily integrity is also violated as a result of failure by education 
institutions to protect learners, particularly girls from violence. 

To look at the guidelines on the duty of care by the education systems, 
the South African provision is going to be used (note its similarrty to the 
Namibian Constitution in this regard, par. 2.3.2). In this regard s. 7(2) of 
the Constitution of the Republic of South Africa Act 108 of 1996 (SA, 
1996) imposes duty on the state to "respect, protect, promote and fulfil" 
the rights enshrined in the Bill of Rights. The three distinct duties 
imposed on the state are (Anon., 2002a): 

The duty to "respect" that is negative; it requires the state to refrain 
from infringing these rights. 

The duty to "protect" that is positive; it obliges the state to protect 
these rights from infringement by third parties. 

The duty to 'promote and fulfil" is also positive in that it requires the 
state to use its power to advance these rights and assist individual 
right-holders to realise them. 

The education system has to implement these duties in schools for the 
state. The state provides legislation that must regulate the activities of 
individuals for maximum respect, protection, promotion and fulfilment of 
these rights. The role of educators in this respect is indispensable. They 
should uphold their in loco parentis status to ensure that the said rights 
are honoured. 



In the paragraph that follows another principle of the common law related 
to educator conduct shall be described also to show the nature and 
effect of educator misconduct. 

2.4.2 lntra vires and ultra vires conduct 

According to Hiemstra and Gonin (in Oosthuizen (ed.), 1998: 43) intra 
vires literally translated, means beyond "the legal authoriw. Educators 
may commit acts of misconduct, when their actions "exceed powers 
and/or competency as stipulated in the particular legislation" (Oosthuizen 
(ed.), 1998: 44). 

When a person or body acts intra vires, they invade on the rights of 
others. When the officials' actions lack any mechanism of control, they 
are bound to go beyond legal limits. The officials should act intra vires, to 
be within the limited powers. In recognition of this common law provision 
the National Society for Human Rights (2004), took the former head of 
state to task when they declared that the then president Dr Sam 
Nujoma's eviction decree of a headman from his f a n  was intra vires. 
The organisation based its findings on "legal, historic and constitutional 
grounds': The argument by the organisation is that state officials and 
organs have obligations to defend and uphold the Constitution and to act 
fairly reasonably and lawfully. Educators as state officials and the 
schools as state organs must act within the limits of the requirements of 
the law, particularly the Namibian Constitution. The requirements are as 
stated by Baxter (in Oosthuizen (ed.), 1998: 44) below: 

The executive officer must have legal authority. An educator has 
legal authority in the classroom as a classroom practitioner or in 
any post of responsibility, like a principal's post. 

The particular action must only be executed by the person with 
legal authority. In compliance with the laws governing the educator 
he or she may execute actions, for example disc~plinary actions 
against an educator or learner. 

The action must comply with all contextual and procedural 
requirements. When an educator takes actions, they must comply 
with all law and statutory provision requirements. 

The executive officer must act fairly and reasonably all the time. In 
the cases of misconduct where disciplinary actions are to be 
carried out, the educator must comply with procedures of fairness. 



Such principles like the rules of natural justice must be considered 
before reaching the final decision. 

The executive officer is legally liable for all actions executed intra vires 
just as a private person would be liable under the same circumstances. 
When an educator fails in his actions to abide with the above 
recommendations he or she may be required to be accountable for 
actions taken in intra vires. Legal charges may be laid against him or her. 
When educators impinge on the rights of others by not abiding with the 
requirement of the intra vires principle, it is misconduct. Principals and 
educators must be familiar with such provisions so as to guard against 
action that would violate learners' rights and other effects as described in 
the paragraph that follows. 

A chaotic environment may exist where educators' actions tend to be 
beyond the statutory provisions and therefore illegal. Such situations 
may arise when the educators in carrying out their duties, act intra vires. 
This could lead to the violation of human rights, intimidation and fear 
among learners and or colleagues. When the learning environment 
becomes unsafe the goals of education may not be achieved fully. 
Educators at any level of the education system may be required to be 
familiar with the common law principles of natural justice so that their 
actions and decisions are intra vires. The rules of natural justice are 
described in the paragraph that follows. 

2.4.3 The rules of natural justice 

The aim of the rules of natural justice is to ensure that justice prevails 
between two subjects. The following are descriptions of the common law 
rules of natural justice. 

audi alteram partem, that means that, a legal subject should be 
afforded the opportunity to present his or her version of the case 
(Oosthuizen (ed.),1998: 45). 

Considerations that are to one's advantage must be made known 
to himlher so that helshe may be able to defend himself/herself. In 
a clear language, understandable by him or her, allegations must 
be made known to the accused. Helshe may also be given the 
opportunity to state a case in response to the allegations. 

Reasons for a decision in relation to the nature of the disciplinary 
measures must be made clear to the subject; after the enquiry the 



accused person has the right to be given a written notification 
informing himher of decision. 

Objectivity of the decision maker must be above suspicion. No personal 
interest (direct or indirect) may affect a person's decision. Oosthuizen 
(ed.) (1 998: 47) says that a person whose personal interests are involved 
in a matter is unlikely to be able to make an objective discretionary 
decision because of the high chances of the person to be biased. 

Since some allegations may end up with the accused persons being 
denied some of their rights, the case should be based on facts from the 
allegations without prejudice from the decision maker. A learner faces 
disciplinary measures while an educator would face charges of 
misconduct. The following must also be considered: 

Sufficient attention must be given to the consideration of the facts; 
enough time and effort must be devoted to consider all facts 
surrounding the case at hand. 

Only relevant facts to the case at hand must be used. As stated 
earlier only those facts relevant to the case may be considered 
when decision making is done. Any facts or allegations not related 
the case at hand may disadvantage the accused. 

In a situation where the educator is in the position of the decision maker, 
the manner in which he/she handles the case determines whether 
he/she has conformed to the common law rules of natural justice. Where 
the common law is applied, the rules of natural justice are among the 
judicial requirements that are employed when assessing and evaluating 
the discretionary decisions of an educator. The educator is required to 
act "in reasonable and fair manner", since the rules of natural justice 
protect the accused persons (Oosthuizen (ed.), 1998: 45). In the 
introduction, Part I, 3.3 of the Amendments to the Public Service Staff 
Rules (P.S.S.R.) E X :  Misconduct and Disciplinary Action Amendment 5 
of 1999 (Namibia, 1999a), it is provided that, any suspension or 
termination of an employee on probationary appointment may proceed 
"after the staff member concerned has been granted the opportunity to 
be heard (audi alteram partem rule)". 

It is only fair to give opportunity to the educator or learner facing 
allegations to present his/ her side of the case before pronouncing a final 
decision. A fair judgement is possible when both sides of the case are 



presented to the decision maker. This sounds fair, though Venter (2000) 
argues that although the rule fairly provides the opportunity for the other 
side to be heard, some parents and learners (particularly) have abused 
this rule. He cites a situation where a learner clearly knows that helshe is 
wrong, would argue to get out of trouble. One should always try to apply 
it, but with care, he suggests. The principles must always be considered 
in the relationships between the leamers and educators or between the 
educators as employees and the employer as described by Rossouw 
(2002: 19). In such relationships 

.. . it can happen that the subordinate is treated unfaidy and his or 
her human dignify might be harmed out of ignorance of these 
principles, or even on purpose. 

In summary it can be said that educators dealing with learners or 
colleagues must follow the statutory guidelines and the common law 
principles to avoid committing acts of misconduct. It is already stated 
above that the aims of the rules of natural justices are to ensure that 
justice prevails between two subjects. There must be consistency with 
the principles of reasonableness and fairness when cases of misconduct 
involving learners or educators are being handled. In the guidelines for 
the considerations of governing bodies in adopting the guideline for 
acceptance of a code of conduct for learners Government Gazette 776, 
1998, (SA, 1998), the South African government provides for the "due 
processnthat guarantees a learner a fair hearing. The principal shall hear 
the evidence and then decide on the action to be taken. The action must 
include: 

that the principal must inform the parents in writing of the proposed 
action; 

arrangements for a fair hearing by a small disciplinary committee 
(tribunal) consisting of members designated by the governing body; 

in the case of very young learners, special arrangements for the 
hearing and the parents or guardians could represent the leamers. 

The following is a summary of steps to be taken according to the rules of 
natural justice. These steps guarantee that hearings are fair. 

Audi alteram partem, 



o be informed of and understand the charges through a written 
notice, at least five days before the time also indicating the 
date, time and place of the hearing; 

o get the opportunity to be heard and tell histher side of the 
story and to present the relevant facts; 

o not be prohibited from being represented by legal counsel, in 
which case written explanation of the charges must be given, 
or, in less serious cases the learner may be represented by a 
member of the LRC, parent, guardian or educator. 

0 Reasons for a decision 

o receive particulars on the charges as he/she may be entitled 
to according to law, if helshe so requests. 

Objectivity of the decision maker 

o be heard by an impartial person(s). 

Reasonable expectations 

o be treated with dignity during the process; 

o be informed in writing of the decision of the governing body 
on whether or not hetshe is guilty of misconduct, and the 
penalty to be imposed in the case of suspension or 
expulsion; and 

o have the right to appeal to the MEC if helshe is aggrieved by 
the decision of the governing body. 

The above steps in managing learner indiscipline have been linked to the 
considerations in the rules of natural justice described in detail earlier on 
in this paragraph. It is just an example of how the principles can be 
applied. Although some wording regarding learners is used, similar 
procedures could be applied to educators. 

Principals and members of the school administration at the schools must 
ensure that rules of natural justice are considered when managing 
educator or leamer discipline. Effectiveness in this regard ensures that 
the school remains a safe teaching and learning environment. 

The effects of not complying with the rules of natural justice are 
insecurity, unfairness, unreasonableness, and inconsistency in managing 



cases. Educators might leave the school or be demoralised 
unnecessarily, whereas learner' rights suffer. 

There is a clear link between the code of conduct for educators and other 
sources of the law in Namibia. There are indications that any education 
law violated has a sanction, as provided in the Public Service Act, 13 of 
1995 (Namibia 1995), and its regulations. For South Africa the 
Employment of Educators Act 76 of 1998 (SA, 1998) ensures that errant 
educators are dealt with accordingly when applied. 

Educators, like any other citizens may stand accused in the courts of 
law. The paragraph that follows shall look at some cases to bring about 
the link between educator misconduct and case law. 

2.5 Case law as a determinant of educator misconduct 

The administration of justice in Namibia is entrusted to the Judiciary. As 
provided in art. 78(1) of the Constitution (Namibia, 1990a) the Judiciary 
consists of The Supreme Court of Namibia, a High Court of Namibia and 
Lower Courts of Namibia. Educators facing criminal charges in a court of 
law may be charged with misconduct as described in the Public Service 
Act 13 of 1995 (Namibia, 1995), the Education Act 16 of 2001 (Namibia, 
2001) and s. 65 F(5) of the Code of Conduct for Teaching Service 
Amendment 15 of 2004 (Namibia, 2004a). Transgressors would face 
sanctions depending on the nature of the offences committed, as defined 
in Part I s. 5 of the Amendments to the Public Service Staff Rules 
(PSSR), Notice 5 of 1999 (Namibia, 1999a). The ministry will take 
appropriate actions after looking at the type and the extent of the 
offence. 

It is necessary to look at the relationship of the South African and 
Namibian case law before looking at the court cases selected. According 
to Bogdan (1999: 284) South African statutes enacted prior to 1990 still 
apply to Namibia. He says that the Namibian and South African law are 
still identical or nearly identical in many ways. This however depends on 
the extent of the change in the rules in question, if there is any by either 
country. Bogdan (1 999: 284) says the following: 

The Namibian case law is very limited: most precedents used are 
of South African provenance 

The close link of the two nations is the reason why the examples given 
are mostly South African. The other reason, though minor, is that by year 



1999 there was no Namibian law journal or review (Bogdan, 1999: 290). 
There are very few reported cases. The following reported cases shall 
attempt to indicate the nature of educator misconduct and the effect 
thereof. 

2.5.1 Unlawful use of property 

A newspaper article (Menges, 2004: 3) describes an unreported case of 
an acting principal of Augustineum Secondary School in Windhoek who 
was convicted and sentenced to a three-year prison term. The conviction 
was made after the principal was charged of two counts. One count of 
"unlawful use of property" for removing Biology, Mathematics and 
Physical Science examination papers from control of the permanent 
secretary of the then Ministry of Basic Education Sports and Culture 
without the required consent. The second count was of "attempting to 
defeat the course of justicen when he tried to hamper the investigation of 
the examination paper leaks. He tried to encourage a student who had 
identified him as a source of the leak, to leave Namibia (Menges, 2004: 
3). 

The principal consequently lost his job. He also contravened s. 77(l)(a) 
of the Education Act 16 of 2001 (Namibia, 2001) which provides that it is 
an offence when a person, "discloses any confidential information on any 
examination conducted." Section 77 (2)(a) of the Education Act 16 of 
2001 (Namibia, 2001) also provides that the transgressor is 

. .. liable to a penalty not exceeding a fine of N$12 000 or a period 
of four years imprisonment, or both such fine and such 
imprisonment 

Educators involved in criminal cases in which misconduct is committed, 
would be charged accordingly. The nature of sanctions would be 
determined by the nature of offences as provided in the related Namibian 
legislation. 

In the above unreported case of the ex-principal who was jailed over the 
examination paper scam described above, the then Ministry of Basic 
Education Sports and Culture's Director for National Examinations 
outlined the effects (and possible effects) as the 

high cost of cancelling the examination in countries using the 
Cambridge examination system, 



results of forty learners in Namibia who had received the leaked 
papers to be declared null and void, 

a affected learners having nothing to show for their two years of 
school in Grade 1 1 and 12. 

There are some other problems related to similar cases, especially when 
committed by principals who are regarded as the highest authority in the 
school. Pratt (1999: 30) says it is highly probable that parents have very 
high regard for principals of their children's schools as people of high 
ethical standards. Misconduct by principals has a negative effect on this 
perceived image of principals. Examinations are a crucial turning point at 
different levels of education for every learner. Parents and learners look 
towards the best outcome of the results. Their faith in the assessment 
process lies in the perceived efficiency of the schools. 

More cases are described in the paragraphs that follow, most of which 
are South African for the reason given in the par. 2.5. 

2.5.2 Theft 

In the South African court case Despatch High School v Head of the 
Education Deparfment, Eastern Cape Province and others 120021 JOL 
10263 (Ck) the school governing body of Despatch High School reported 
to the Head of the Education Department (Eastern Cape Province South 
Africa) a case of alleged misconduct. A cellular phone was allegedly 
stolen by the principal of that school. Although the principal admitted guilt 
to the charge after an investigation by the body, the Department Head 
did not take any action. The Department Head only carried out a 
disciplinary enquiry after the governing body reported the matter to the 
police, where a criminal conviction was made. The principal was then 
suspended from duty pending the outcome of the investigation. The 
principal was criminally prosecuted and stood trial. He pleaded guilty and 
was sentenced to a fine of R2000 or a six month imprisonment term. 
According to s. 17(l)(a) of the South African Employment of Educators 
Act 76 of 1998 (SA, 1998) theft, bribery, corruption and fraud are 
transgressions that fall within the purview of statutory offences. These 
offences are not regarded as of serious nature as long as they do not 
involve examinations and promotional reports. The principal was served 
with a final written warning as a sanction. He was allowed to go back to 
the school. Although the governing body felt that the sanction was too 
lenient, s. 18(l)(dd) of the Employment of Educators Act 76 of 1998 



determined the final outcome. For the purpose of this section a criminal 
conviction by a court of law in South Africa constitutes misconduct, 
where the educator is found guilty. An educator in similar circumstances 
in Namibia is likely to face similar consequences. Section 65 (F)(5) of the 
Code of Conduct for Teaching Service Amendment 15 of 2004 (Namibia, 
2004a) provides that: 

A teacher charged with a criminal offence in a court of law, 
whether the matter is still pending, or he or she is found guilty or 
not guilty of such offence, may be charged with misconduct, if the 
offence constitutes a misconduct, in tenns of or under the 
Education Act or the Public Service Act. 

In the case, Despatch High School v Head of the Education Department, 
Eastern Cape Province and others [ZOO21 JOL 10263 (Ck), the 
Department of Education in South Africa was prompted to lay 
misconduct charges only after the principal was criminally prosecuted. 
Section 18(l)(dd) of the Employment of Educators Act 76 of 1998 
coincides very well with the provisions of s. 65 F(5) of the Code of 
Conduct for Teaching Service Amendment 15 of 2004 (Namibia, 2004a). 
Educators would similarly be found guilty of misconduct according to the 
Namibian law. 

In the Despatch High School case, the principal was convicted of theft. 
He was also accused of making false statements under oath when he 
lied that the phone was stolen from him. This case obviously disrupted 
the smooth operation of the school. There was suspicion and mistrust 
among respectively the school principal, the Education Department and 
the school governing body. The principal was suspended for more than 
six weeks pending the outcome of the case. This suspension left a gap in 
the administrative functioning of the school. The consequences were in 
all probability transferred to the staff and the learners. 

Theft is an offence that members of the community would find hard to 
accept, especially when committed by a principal. Confidence in the 
school and education can be lost. Principals are expected to be able to 
talk freely about good ethical conduct. They can only be able to do that if 
they themselves are blameless in this regard. Pratl (1999: 30) says that 
principals 

... must be able to verbalise their vision of ethically responsible 
conduct and demonstrate through their actions that they take 



seriously the moral obligations that come with the position no 
matter how onerous the task. 

The other effect regarding the principal's status is that hisher 
responsibility for "the morale and general welfare of all those who work 
and study in their buildings" (Pratt, 1999: 30) is weakened to the possible 
discontentment of the parents. The following case equally exposes 
effects of principals' conduct and the subsequent effects to the relations 
between the school and the community. 

In Wium v Independent Mediation Service of SA (IMSSA) 120021 J3854- 
2000 (LC) the employee, an educator, lost his job as a deputy principal 
when the truth about his past caught up with him. The man was a 
convicted criminal, involving an amount of R300. The truth came out 
when the educator applied to become the principal of the same school. 
One of the School Governing Body members who knew the theft 
conviction, complained about its omission in the educator's curriculum 
vitae (CV). In the CVs submitted for both his current and the promotion 
post there was no information about the criminal conviction. This resulted 
in the employer carrying out their own investigations where disciplinary 
proceedings were carried out. The presiding officer found the educator 
guilty of misconduct and recommended that a final warning be instituted 
to the employee. The chief executive officer, the Superintendent 
General, did not follow the recommendation. He exercised his power and 
discretion and imposed a dismissal penalty. The educator in this case 
was guilty for knowingly making a false or incorrect statement, as 
prohibited in s. 18 of the Employment of Educators Act 76 of 1998 (SA, 
1 998). 

It has been discussed how the principals assume the status in respect of 
ethical values in Despatch High School v Head of the Education 
Department, Eastern Cape Province and others 120021 JOL 10263 (Ck). 
The Wium v lndependent Mediation Service of SA case involving a principal 
is an example where one's history on the wrong side of the law could 
create antagonism in education. The decision to fire the principal was 
made for misleading or withholding crucial information about one's self 
on the curriculum vitae. If the employer could have discovered that the 
principal or deputy principal was a convicted thief after appointing him to 
the post applied, it could have had catastrophic consequences. A leader 
should lead by example and this could be a bad example. As such cases 



would unfold to the general public and other stakeholders; the education 
system's image becomes tarnished. Stakeholders would blame the 
educators and the education system. 

The case described in the following paragraph is related to the common 
law principle of in loco parentis. 

2.5.3 Duty to care for the safety of the learners 

In Peter Wynkwart v Minister of Education, Highlands Primary School 
2002 (High Coutf of SA: Cape of Good Hope; case no. 4168/1999), a 
Cape Town High Court judge held that the Department of Education in 
South Africa and the school had a duty of care to have an educator or 
educators monitor and supervise the pre-school young learners when 
they are at the playgrounds. In this case an eight year old boy fell from 
an unused gate at the school and became permanently paralysed. 
Referring to the common law duty of care the court held that the duty 
was not a discretionary one and it was one that was owed by the school 
and Department (Anon., 2002a). The judge held that it was not 
sufficient for the educator to tell the learner not to climb onto or over the 
gate, but to ensure that the learners never use the gate at all. It means 
therefore that the educators' duty of care goes beyond warning the 
children of dangers, but to ensure that the sources of dangers are 
eliminated. As exposed by this case, the educators and the authority of 
education can be found guilty according to the common law principles, 
particularly the principle of in loco parentis. In terms of vicarious liability 
the employer of the educator becomes liable for the omissions or 
negligent actions of the educator when the latter acts in his capacity as 
employee. A parent may lay charges against the employer for the 
omissions or actions that violate the in loco parentis principle. 

This case is centred on the common-law duty of care. A person is liable 
where an omission is wrongful and where a legal duty of care existed 
(Oosthuizen (ed.), 1998: 75). In this case the educators' omission 
resulted in the boy getting a permanent physical injury. The educator has 
a relationship with the children, as described in the above paragraph. As 
suggested, it is not enough to warn and teach learners about the 
dangers. In addition, educators have to ensure that the learners are not 
exposed to such dangers or harmful situations (Oosthuizen (ed.), 1998: 
75). When learners are not protected against violence and sexual abuse, 



the omissions could result in the learners being mentally or physically 
harmed. 

The next case is used to describe unprofessional conduct. 

2.5.4 Unprofessional conduct 

The following description is about a case where, the Department of 
Education of the Eastern Cape Province, South Africa, unsuccessfully 
attempted to remove the entire staff from a school. In Simela & Others v 
MEC for Education, Province of the Eastern Cape & Another [2001] 9 
BLLR 1085 (LC), staff members of Ebenezer Majombozi High School 
were accused of misconduct. The case highlights what may be 
considered as educator misconduct. The reasons for the Department's 
action could have been justified, had the Department followed the 
statutory provisions on disciplinary procedures. The allegations fit well 
with some description of educator misconduct as described in par. 2.3.4 
of this research. The educators were accused of, among others: 

absenting themselves without valid reasons; 

embezzling school funds; 

lacking commitment to their profession; 

not completing syllabi; and 

being discourteous to parents. 

Although proper procedure was not followed, resulting in the court ruling 
in favour of the educators, there is reason to believe that the educators' 
conduct was inappropriate resulting in the Department taking an unusual 
action of transferring or seconding the entire staff of a school. 

Interesting events in this case are that a high office in the structure of 
education in South Africa, failed in the following: 

to discharge their duty to protect the interests of individual 
educators whose performance was affected only by those adverse 
conditions; 

to consult the educators prior to the decision to transfer them, 
either in relation to the relinquishment of their posts or in relation to 
the schools to which they were purportedly transferred; 

to give an opportunity to the educators to respond to the 
allegations of incompetence and/or indiscipline that were directed 



at the staff of the School, by which their professional reputations 
and standing were tarnished; and 

at the time of the decision to transfer the educators, there was no 
factual basis, nor has any factual basis since been established, 
from which the department could reasonably have drawn the 
conclusion that the removal of any of the applicants from her post, 
or all of them from their posts, was necessary for the improvement 
of the school's performance. 

The court reinstated the educators for the main reasons that the 
Department's acts were unprocedural, therefore unlawful acts and the 
constitutional rights of the applicants were not respected. This in its own 
constitutes misconduct on the part of the departmental officials. This 
underlines the need for proper knowledge of and following constitutional 
provisions and other relevant legislation in dealing with educator 
misconduct. The rights of the accused persons must be respected, as 
shown by this court's ruling. 

Based on the allegation described above, the misconduct by educators 
at the school affected the learners' rights to education. If they were not 
committed to their profession, were not completing syllabi and absented 
themselves without valid reasons, it seems as if there was no order in 
the school. Most likely the school's general performance was being 
lowered. Under such circumstances, Burger (2000: 22) points out the 
following: 

No real education can occur under conditions of chaos. Ensure, 
firstly that you are self disciplined and insist on disciplined 
behaviour of learners. 

Embezzling of funds could constitute a criminal offence, while being 
discourteous to parents could create a rift between the school and the 
community. Both allegations may perhaps bring the school into 
disrepute. Section 65(2)(E)(e) of the Code of Conduct for Teaching 
Service Amendment 15 of 2004 (Namibia, 2004a), provides that an 
educator has to "acknowledge that his or her affitude, dedicafion, self- 
discipline, integrity, and training determine the quality of education." 

In the absence of the understanding of this provision, educators would 
have to go it alone, with little prospects of success, in tasks that 
otherwise require collective effort from all stakeholders. Looking beyond 



the allegations of misconduct in this case, it is possible the whole affair 
involving the departmental officials created anxiety in the school. 
Learners, parents and the educators themselves were probably all 
affected negatively particularly the general performance and the smooth 
running of the school. Stakeholders need to work closely together for 
education goals to be achieved (Namibia, 1999b: 6). 

The Namibian law, as indicated in par. 2.3.4, provides that incompetence 
constitutes misconduct. In South Africa, the Employment of Educators 
Act (SA, 1998) as well as the Labour Relations Act 66 of 1995 (SA, 
1995) distinguishes between misconduct and incompetence. The latter 
can, however, under certain circumstances, lead to dismissal. The 
Employment of Educators Act prescribes different procedures to be 
followed when respectively alleged misconduct and incompetence is 
investigated. The case below describes how an educator lost a case 
against her employers. 

2.5.5 Incompetence and misconduct 

In Goosen v Woodridge College and Preparatory School [2002] 
EC1563-01 CCMA a newly qualified educator (2000) resigned from 
employment (2001) alleging that she was a victim of a smear campaign 
and that, among others, her conditions of employment were changed. 
The applicant, an M.Mus. graduate from the University of Port Elizabeth, 
was employed as a full time music educator at the respondent high 
school from January 2000. Her duties were to teach piano and recorder 
to individual pupils. She was also responsible for a cabaret group and 
had to accompany the choir. 

The educator's performance was appraised each term and it was 
brought to her attention that some parents lodged several complaints 
about her teaching. As a result she was issued with a written warning, 
after a disciplinary hearing held at the end of the year. As a corrective 
measure the educator was moved to teach class music from Grade 1 to 
Grade 7. The complainant complained to the Deputy Headmaster of the 
school that she was given an excessive load. She then went on sick 
leave and stayed away from duty until the end of the term. She wrote a 
letter of resignation dated March 2001. The respondent agreed to 
release her from the employment contract at the end of April 2001. In the 
same month the complainant referred a dispute concerning a 
constructive dismissal for conciliation to the Commission for Conciliation, 



Mediation and Arbitration (CCMA). The CCMA was established in t e n s  
of s. 112 of the Labour Relations Act, 1995 (SA, 1995). After conciliation 
failed the dispute was referred to arbitration. The court dismissed 
allegations of a smear campaign. It also did not find anything wrong in 
the school's decision to change the class groups the educator taught. 
The court established, using evidence given by the administration of the 
school, that the school had followed legal guidelines to reprimand the 
educator of misconduct and incompetence. In a letter of warning to the 
educator the school pointed out what it considered to be misconduct and 
complaints as follows: 

Inadequate preparation of pupils for both internal and external 
examinations. 

Not having completed the required number of lessons with pupils 
as instructed and not having followed procedure to ensure they do 
attend lessons. 

Not having followed the correct procedure in the completion of the 
pupil's attendance cards. 

Unhappiness of certain pupils and their parents with the educator's 
teaching and the subsequent letters requesting that they be moved 
to other subject staff. 

The acts stated above are more cases of incompetence than 
misconduct; they may not fully describe misconduct. The sources of the 
above allegations are complaints from parents through letters written to 
the school, which led to the drafting of the written warning containing the 
following: 

The educator toowmade cell phone calls during some lessons; 

The educator was simply not there at given times of lessons 
without advising the pupils of her absence; 

The pupils were left to practice on their own during lessons while 
the educator was sitting at her desk seeing to other matters; 

The educator shortened lessons as well as cancelled lessons on 
quite a few occasions ; 

The educator's lessons immediately prior to the departure of the 
buses were cut short; 



The educator was found to make sorties to the tuck shop during 
lesson time; 

The educator was found on two occasions responsible for sending 
a pupil to make purchases for her from the tuck shop. 

The above conduct can be summarised as truancy, absconding and 
negligence of duties. The Namibian Public Service Act 13 of 1995 
(Namibia, 1995) and the South African Employment of Educators Act 76 
of 1998 (SA, 1998) have a common description of such conduct. 

The following effects are derived from the concerns and issues raised by 
the parents and the administration of the school: 

Loss of interest in the subject taught by the educator (music); 

Some transferred to other schools or groups; 

Poor or lack of preparation for the examination and performances 
(music); 

Indiscipline caused by educator absenteeism from lessons as well 
as failure to control the learners; 

Loss of enthusiasm from pupils; and 

Learners' unhappiness and discomfort in the classroom. 

The bulk of the effects in this case denies learners their right to 
education and creates an environment not conducive to learning. The 
general performance is likely to be lowered as shown by some learners 
who left their group for other options to do the same subject. The 
learners' constitutional rights, especially the right to education as 
described in par. 2.3.2.5 and 2.3.2.6 respectively, are also violated. In 
this case lack of control of the learners possibly lead to disciplinary 
problems that might interfere with the smooth running of the school. 

The last case described in the paragraphs that follow show the effects of 
an educator's violent behaviour. 

2.5.6 Assault 

In the case of Ntabeni v MEC for Education [2001] 1 1 BLLR 1284 (Tk) 
the educator was a principal of Hermanus Senior Primary School, 
ldutywa in the Eastern Cape Province, South Africa. After a quarrel with 
a colleague that resulted in the principal slapping the colleague, the 
principal decided to leave the school. She alleged that her life was 



threatened at that school so she started reporting for duty at the ldutywa 
district office. The employer decided to deploy the educator to other 
schools, at one of which it appeared, she ended up with no post. 
Apparently for some other reasons, the employer had other displaced 
educators in addition to the educator in question. They decided to have 
such educators placed back at the schools where they held posts. 
Necessary meetings with the Hermanus Senior Primary School's school 
governing body and educators at the school were held to this effect. The 
parents and educators stated that the educator had never been removed 
from the school. However the educator refused to go back to Hermanus 
Senior Primary School insisting that she was no longer wanted at that 
school. She continued reporting for duty at the district office until her 
salary was discontinued. The employer based their decision on s. 
14(l)(a)(i) of the Employment of Educators Act 76 of 1998 (SA, 1998) 
providing that an educator is deemed to be discharged when such an 
educator appointed in a permanent capacity is absent from work for a 
period exceeding 14 consecutive days without permission of the 
employer. In addition to the misconduct described above the educator 
can also be found guilty of the alleged assault on a colleague. 
Nonetheless the court ordered that the educator should continue to 
receive her salary. The argument was that the employer failed to do the 
following: 

Exercise discretion to retain the applicant in the employ of the 
Department in spite of her failure to report for duty for a period in 
excess of 14 consecutive days without the employer's permission; 
and 

Afford the applicant the opportunity of being heard. 

The court decided on another hearing, where oral evidence would be 
heard. 

Similar effects with those in this case were discussed in par. 2.5.4 
Simela & Others v MEC for Education, Province of the Eastern Cape & 
Another [2001] 9 BLLR 1085 (LC). In this case a principal reported for 
duty at the district office where her services were not required. The 
educator merely reported for duty but under such situation it was not 
likely that the educator could possibly execute her duties with 
competence. As a principal she was required to attend to duties and 
possible problems requiring her attention at the school. It is doubtful 



whether the educator could have been effective and competent to attend 
to such situations when she was reporting for duty at the district office. 
This most likely affected the learners negatively. 

Looking at the effects of misconduct so far discussed in the examples 
from court cases, it appears that educators have to accept that as much 
as they need employment the employer needs professional services and 
diligence. Commitment to one's duties as an educator must include an 
instinctive concern for the constitutional rights of learners and a personal 
commitment to promote national development through education. 
Managers of education must lead in consistency with the relevant legal 
provisions that determine their actions. 

Cases involving educators appear to be useful in defining misconduct 
and its effects. Insights gained from these analyses may possibly be 
useful in improving the learning and teaching environment as well as the 
promotion and preservation of the rights of learners, educators and other 
stakeholders in education. 

2.6 Conclusion 

In this chapter the literature on educator misconduct was dealt with. The 
determinants of educator misconduct were analysed according to the 
three categories, namely legislation, the common law and the case law. 

Law in the Namibian education system is primarily based on various 
provisions of the Namibian Constitution. Fundamental to education is the 
law that seeks to promote and protect the fundamental rights of the 
learners and other stakeholders in education. The common law 
principles are also useful in describing the nature and the effects of 
educator misconduct. In this chapter case law as a determinant was also 
looked at, mostly using relevant reported cases from the Republic of 
South Africa. 

Using each of the above determinants, the nature and effects of educator 
misconduct was defined. It has been established that misconduct 
manifests in the violation of the rights of others due to the deliberate 
omission or ignorance of the law governing conduct of educators. 
Misconduct by an educator, therefore, is any deed or act that breaches 
the contract of employment, violates the statutory law provisions and the 
common law. Educators have to be blameless in the eyes of the 
learners, parents and the community because they are the role models 



for the learners. Misconduct prevails when this social position is betrayed 
through antisocial behaviour such as drug and alcohol abuse, sexual 
abuse and harassment of learners, to name a few. 

In addition, the effects of educator misconduct are centred on how 
educator conduct influences stakeholders, the learning and teaching 
environment, the community and the teaching profession itself. 

The enforcement of and the application of the statutory law and the 
common law could at least minimise the acts and the subsequent effects 
of educator misconduct. There must be effective management of 
educator misconduct within the education system. To this effect the next 
chapter is going to attempt to establish through literature the roles played 
by the various stakeholders in the management of educator misconduct. 
Special reference will be made to the legal provisions that guide these 
managerial processes. 



CHAPTER 3 

The management of educator misconduct 

3.1 lntroductlon 

Chapter 2 dealt with the nature and effects of educator misconduct, while 
this chapter shall seek to determine the roles of the most important 
stakeholders in the management of educator misconduct. Relevant 
legislation on education in Namibia, including the Constitution, shall be 
examined to determine provisional guidelines in dealing with educator 
misconduct. Where applicable, the legislation pertaining to education in 
South Africa will also be discussed. This chapter shall also attempt to 
determine the roles of employers, principals, school management and 
educator unions in the management of educator misconduct. Common 
law principles discussed in chapter two shall be revisited to establish the 
extent to which they influence the management of educator misconduct 

Bohitile (as quoted by lnambao. 2002: 1) confirms that there is a 
reluctance of concerned officials in education to discipline wayward 
educators. She singles out the Windhoek Education Region as one of 
the regions where cases of sexual abuse by educators are not taken up 
seriously and brought to their logical conclusion. In neighbouring South 
Africa similar cases of sexual harassment and abuse by educators and 
other learners in schools went unreported and where charges were laid. 
the police service did not take action (Ndlovu. 2002: 11). 

Society has blamed the school management (principals) for not being 
effective in reducing educator misconduct (Painter, 2000: 254; Fuhr, 
1993: 26). It is necessary to ascertain whether the education leaders and 
the education system are effective in dealing with educator misconduct. 
Legislation provisions will be looked at first to determine their guidelines 
to this effect. 

3.2 Legislation and the management of educator misconduct 

The paragraph that follows shall focus on what the Namibian, and to 
some extent the South African, law say about the management of 
educator misconduct. It is intended to bring to light the stance of the 
government on the management of educator misconduct, as expressed 
through legislation. 



3.2.1 Constitution 

All legislation and natural and legal persons are subject to the 
Constitution, as already described in par. 2.3 of this research. Art. 5 of 
the Namibian Constitution (Namibia, 1990a) provides for the 
"Fundamental Human Rights and Freedoms", and it also states the 
following: 

The fundamental rights and freedoms enshrined in this chapter 
shall be respected and upheld by the Ekecutive, Legislature and 
Judiciary and all organs of the Government and its agencies and, 
where applicable to them by all natural and legal persons in 
Namibia. 

Educational managers, principals in public schools and other managers 
in institutions of the Ministry of Education must adhere to this provision 
when dealing with other government employees. Public schools are, as 
already mentioned, government agencies. 

Some articles of the Namibian Constitution are important tor education 
law when it comes to managing educator misconduct. Art. 8(1) and (2) 
of the Constitution (Namibia, 1990a) for example deals with "Respect for 
human digniw. In addition art. 8(2)(a) of the Constitution (Namibia 
1990a) includes the following: 

In any judiciary or in other proceedings before an organ of the 
State, and during the enforcement of a penalty, respect for human 
digniw shall be guaranteed. 

In labour relations in education, this means that educational managers 
should attempt to solve the problems of misconduct without violating the 
constitutional rights of educators or any other stakeholders. 

Chapter Ill of the Constitution is seen to protect the fundamental rights of 
all people as described. Its provisions also encourage managers in 
education to follow procedure as provided in the relevant legislations. 
Oosthuizen (as quoted by Dlamini, 2003: 9) says that some educators 
have little knowledge of the provisions as shown by the following 
example. Mohale (2002: 7) describes how a principal at Vezilwazi High 
was found guilty of six charges by the Mpumalanga education 
department in South Africa. The offences revealed that the principal was 
most likely unfamiliar with or chose to ignore legal provisions. It is 
required that the school management of finance comply with, for 



example, the department's policies and procedures. Furthermore, 
physical and emotional abuse of learners is illegal and unconstitutional in 
that country, and all educators have to comply with leave conditions. The 
principal in this example was found guilty of these acts. 

The Namibian administrative bodies or the State Agencies have to abide 
with art. 18 of the Constitution (Namibia, 1990a) "Administrative Justice". 
According to this legislation the bodies and officials must do the 
following: 

Act fairly and reasonably and comply with the requirements 
imposed upon such bodies and officials by common law and any 
relevant legislation. 

It goes on to provide that persons 

... aggrieved by the exercise of such acts and decisions shall have 
the right to seek redress before a competent Court or Tribunal. 

Educators in management positions, such as principals, inspectors and 
regional officials should comply with the relevant law. Any person who 
feels that he or she has been treated unfairly by government officials, 
including principals, can seek help from the courts. The courts could 
review such decisions and make necessary recommendations. During 
briefings or meetings principals should remind educators of their rights in 
this regard. Educators who are accused of misconduct may be informed 
about their rights as well. 

The school as a workplace is also subject to labour law as provided in 
the Labour Act 6 of 1992 (Namibia, 1992). Currently the latest Labour 
Act 15 of 2004 (Namibia, 2004d) has not been promulgated yet, but it 
has been signed by the President on 22 November 2004. The Labour 
Act provisions can be said to complement the Constitutional 
provisions, particularly regarding the rights and protections of the 
employees against unfair labour practices. Relevant sections of the 
Labour Act 15 of 2004 (Namibia, 20046) shall be discussed in the 
paragraph that follows. 

3.2.2 Labour Act 15 of 2004 

The sections of the Act to be discussed focus mainly on the role of the 
employer and labour unions. The applications of the provisions shall be 
deliberately linked to the management of educator misconduct by the two 
stakeholders. The public schools fall under the Ministry of Education. 



They are usually referred to as government schools; hence the state 
through its agencies assumes the role of the employer. Section 32 of the 
Labour Act 15 of 2004 (Namibia 2004d) protects employees, in this case 
educators accused of misconduct, from "unfair dismissal". According to 
this provision a "valid and fair reason" must exist before the employer 
dismisses an educator. The employer has to handle the case, subject to 
"any code of good practice" and "fair procedure, in any other cases? 
Guidelines for fair procedure in dealing with educator misconduct are 
found in the Code of Conduct for Teaching Service, (Namibia, 2004a), 
the Public Service Act, 13 of 1995 (Namibia, 1995) and the Amendments 
to the Public Staff Rules (P.S.S.R.) E.X: Misconduct and Disciplinary 
Action (PSSR) Amendment 5 of 1999 (Namibia, 1999a). The Labour Act 
does not restrict procedural fairness to dismissal only. It also provides in 
s. 47 (1) that s. 32 of the Labour Act 15 of 2004 (Namibia 2004d) "Apply 
to the discipline of an employee by an employef. Procedures as outlined 
in the above sources apply to the managing of disciplinary cases 
involving educators. The management of educator misconduct must 
promote good labour relations particularly educator employment relations 
as suggested by Bray and Beckmann (2001: 121) who say one of the 
objectives of such labour relations is to promote and provide a 
democratic labour dispensation that is based on employment equity, 
equality and sound human resource management and development. 

As a means of ensuring further protection of the rights of the employees, 
the Labour Act provides for the establishment of registered trade unions 
and employer's organisations. In Namibia there are two main educator 
unions, the Namibia National Teachers' Union (NANTU) and Teachers 
Union of Namibia (TUN). According to s. 58(l)(a) of the Labour Act 15 of 
2004 (Namibia 2004d) a union has the right to, "bring up a case on 
behalf of its members and to represent its members in any proceedings", 
Accordingly, in a disciplinary enquiry, an educator who is accused may 
choose to be represented by a recognised trade union. According to Part 
1 (10.2.5) of the Amendments to the Public Staff Rules (P.S.S.R.) E.X: 
Misconduct and Disciplinary Action (PSSR) Amendment 5 of 1999 
(Namibia, 1999a) the following is provided: 

Should any staff member charged desire that a representafive of 
a recognised trade union be present, he or she will serve on the 
committee as an observer. 



As a probable way of making it easy for the unions to represent their 
members effectively, the Act provides for workplace union 
representatives. According to s. 65(4)(b) of the Amendments to the 
Public Service Staff Rules (P.S.S.R.) E.X: Misconduct and Disciplinary 
Action Amendment 5 of 1999 (Namibia, 1999a) one of their functions is 

... to represent any employee in respect of whom the 
representative was elected in any disciplinary or dismissal 
proceedings against that employee. 

The union representatives represent educators as described above and 
ensure that their rights are protected at the workplace (the school). 

Employers in the government schools are guided by the provisions in the 
Public Service Act 13 of 1995 (Namibia, 1995) in the management of 
educator misconduct. The paragraph that follows will summarise 
disciplinary procedures as described in this source of education law. 

3.2.3 The Public Service Act 13 of 1995 

The Public Service Act shall be discussed together with Amendments to 
the Public Service Staff Rules (P.S.S.R.) E.X: Misconduct and 
Disciplinary Action Amendment 5 of 1999 (Namibia, 1999a). The 
amendment complements s. 26 of the Public Service Act 13 of 1995 
(Namibia, 1995) "Misconduct and Suspension of staff members: In the 
management of misconduct, the permanent secretary of the ministry 
where a public servant is employed is tasked with the job of charging the 
staff member with misconduct. The permanent secretary acts on 
recommendation from the Public Service Commission. When the 
permanent secretary has reason to believe that any member is guilty of 
misconduct, he or she may suspend the member according to s. 26(2)(a) 
of the Public Service Act 13 of 1995 (Namibia, 1995), "at any time before 
or after he or she is charged under this section". It is provided that a staff 
member, an educator in this case, may be suspended from a duty station 
for the reason that "the nature of misconduct dictates that the staff 
member be removed from his or her place of duty" or where possibilities 
exist that the staff member, "may interfere or tamper with witnesses or 
evidence". In education at the school; educators accused of misconduct 
like opening of examination papers may be suspended. Both reasons 
could apply in this case like in the Augustineum case (as discussed in 
par. 2.5.1). The educator charged was an acting principal who was also 
the head of the examinations at the centre. He could no longer be trusted 



with the examinations. Secondly, the witnesses happened to be 
invigilators and candidates who needed minimum interference with their 
examinations. As found out during the trial, the educator had interfered 
with the witnesses, which is against this provision. The then Ministry of 
Basic Education, Sports and Culture took a necessary step in 
suspending the acting principal. 

Section 26(3)(a) of the Public Service Act 13 of 1995 (Namibia, 1995), 
also provides that it is the duty of the permanent secretary to sign 

... and cause the charge to be served on the staff member 
charged, together with any statement of particulars of the alleged 
misconduct 

Section 26(3)(b) of the Public Service Act 13 of 1995 (Namibia, 1995), 
provides that the staff member shall also be served with 

. ..direction calling upon the staff member charged to transmit or 
deliver, within 14 days . . . . to a person mentioned in the direction 
a written admission or denial of the charge. 

The educator is also given the opportunity to explain in writing the 
misconduct with which he or she is charged. Within 7 days of the receipt 
of the written denial of the charge the permanent secretary should 
establish a disciplinary committee. Section 26(5) of the Public Service 
Act 13 of 1995 (Namibia, 1995) provides that the committee should 
consist of the following people: 

a member of the management cadre of the office; 

personnel administrator or his or her representative; 

any other staff member who possesses expertise of the 
subject on which the charge of misconduct is based and 

Where desired by the staff member charged, "a 
representative of a recognised trade union". 

The members of the committee shall be consulted by the chairperson in 
order for them to come up with a date for the seating within 21 days of 
the formation of the committee, to inquire into the charge. According to s. 
26(6) of the Public Service Act 13 of 1995 (Namibia, 1995), the 
committee "shall give the staff member charged reasonable notice in 
writing of the said time and place: Section 26(8)(a) of the Public Service 
Act 13 of 1995 (Namibia, 1995) provides the following: 



During an inquiry the staff member charged shall have the right to be 
present and to be heard. This can be either personally or through a 
representative. This enables the staff member to cross examine any 
person called up as witness to support the charge and, to examine any 
documents produced in evidence against him or her and to personally 
give evidence and to call other persons as witnesses. 

According to this section the employer must make effort to follow 
procedures in accordance with the common law rules of natural justice. 
Failures to comply with this common law principle constitute an unfair 
procedure (Oosthuizen (ed.), 1998: 117). When the disciplinary 
committee finds the staff member charged of misconduct guilty, s. 
26(12)(a) of the Public Service Act 13 of 1995 (Namibia, 1995) provides 
that the chairperson of the disciplinary committee should send to the 
Commission and the permanent secretary a 

. .. record of the proceedings at the inquiry, including 
documentary evidence adduced at the inquiry. 

The finding and the recommendation made by the committee, and its 
reasons must also be submitted in writing. In probable attempts to 
maintain fairness in the ministry concerned or in the Public Service as a 
whole, a ruling must be applied to the same or similar circumstances 
equally as far as possible. In order for this to be possible, s. 26(12)(a) of 
the Public Service Act 13 of 1995 (Namibia, 1995) provides what might 
be considered as guidelines on disciplinary measures against offending 
educators and other staff members. The committee may only make 
recommendations that: 

(i) The staff member charged be cautioned or be reprimanded; or 

(ii) A fine not exceeding N $2 000 be imposed upon him or her; or 

(iii) He or she be transferred to any other post or that he or she be 
retained in employment additional to the establishment; or 

(iv) His or her salary or scale of salary or rank be reduced or 
decreased, or both, to such an extent as may be recommended; or 

(v) He or she be discharged or be called upon to resign from the 
Public Service. 

Section 26(13) of the Public Service Act 13 of 1995 (Namibia, 1995) 
provides that the educator charged of misconduct could request to be 



informed of the findings of the disciplinary committee together with "a 
copy of the record, statement, reasons and recommendations ..." which 
must be given to him or her within seven days of the date the educator 
was informed of the finding. This gives the educator the opportunity to 
appeal within 14 days of the date he or she received the "record, 
statement, reasons and recommendations* to the Prime Minister if he or 
she so wishes. Section 26 (14)(a) of the Public Service Act 13 of 1995 
(Namibia, 1995) states that the educator may appeal "against the finding 
of the disciplinary committee stating fully the grounds of appeal: The 
Prime Minister should, with the advice of the Commission, arrive at a 
decision. The decision should then be conveyed to the educator charged 
of misconduct, the Commission and the Permanent Secretary. The 
Prime Minister could, upon receiving the appeal as provided in s. 
26(lS)(a) of the Public Service Act 13 of 1995 (Namibia, 1995): 

(i) Allow the appeal in whole or in part and vary or set aside the 
finding; 

(ii) Dismiss the appeal and confirm the finding in whole or in part; 

(iii) Refer any matter in connection with the inquiry to the permanent 
secretary concemed, who shall thereupon remit the said matter 
to the disciplinary committee and direct it to report thereon or to 
hold a further inquiry and to make a finding and recommendation 
thereon; or 

(iv) Inform the permanent secretary concerned that a staff member or 
staff members in the Prime Minister's office will inquire into the 
matter. 

In the event that no appeal is made by the educator charged of 
misconduct, s. 26(17)(a) of the Public Service Act 13 of 1995 (Namibia, 
1995) provides that the permanent secretary concemed may approve the 
recommendation made by the disciplinary committee. If the educator is 
deemed to have been found guilty, the permanent secretary would take 
"any action which he or she could have taken if the disciplinary 
committee had recommended it in terms of s. 26 (12)(a)(i) or (ii). 

It is apparent that the permanent secretary is limited to lighter sanctions 
while the Prime Minister would take harsher steps in implementing the 
recommendations. The only difference as provided in s. 26(17)(b) of the 
Public Service Act 13 of 1995 (Namibia, 1995) is that the Prime Minister 



takes action in terms of s. 26(12)(a) (iii), (iv) or (v) of the Public Service 
Act 13 of 1995 (Namibia. 1995) listed above. 

The procedure outlined above is a prerequisite in the managing of 
misconduct in the Public Service of Namibia. The procedure is relevant 
to the management of educators in public schools. The procedure as 
stated earlier on is to ensure that the rights of the employees are 
guaranteed. The Namibian law also provides guidelines for procedural 
fairness and substantive fairness. Each concept shall now be discussed 
as provided in the Amendments to the Public Service Staff Rules 
(P.S.S.R.) E.X: Misconduct and Disciplinary Action Amendment 5 of 
1999 (Namibia, 1999a). 

3.2.4 Procedural fairness 

The employer must take "certain procedural steps in accordance with the 
rules of natural justice before taking action against an employee" 
(Oosthuizen (ed.). 1998: 117). It is what the principal or any member of 
the ministry assigned to handle a case of educator misconduct does 
before making a decision on a particular action or sanction. These 
people as Rossouw (2001: 127) says, must be conscious that procedural 
fairness is "central to all labour relations regarding disciplinary actions 
and also to substantive fairness" In this regards principals must 
familiarise themselves with provisions such as s. 10(3)(1) of the 
Amendments to the Public Service Staff Rules (P.S.S.R.) E.X: 
Misconduct and Disciplinary Action Amendment 5 of 1999 (Namibia, 
1999a), that provides the following: 

In order for a disciplinary inquiry to be considered fair the 
prescribed procedures must be followed e.g. the time limits set 
by the Act must be adhered to 

This provision makes It illegal for the authorities managing educator 
misconduct not to follow provision to the book. The paragraphs that 
follow summarise additional requirements of procedural fairness as 
provided in s. 10(3)(2) of the Amendments to the Public Service Staff 
Rules (P.S.S.R.) E.X: Misconduct and Disciplinary Action Amendment 5 
of 1999 (Namibia, 1999a): 

(a) An inquiry must be convened and guilt established before any 
punitive measures are considered. 

(b) An interpreter should be available when required by the accused. 



(c) The accused must be in a fit condition to understand the charge 
against him or her. 

(d) Evidence to support charges against the accused allowing enough 
time for him or her to prepare his or her case. The accused may in 
writing ask for the postponement after the disciplinary committee 
has convened for the first time. 

(e) Substantive reasons for a fair dismissal must not be allowed to 
override procedural fairness. The accused staff member has the 
right to a fair hearing even if there are substantive reasons "which 
warrants immediate dismissal". 

(1) A proper inquiry must take place. The provisions demand the 
commitment by the employer to maintain faimess regarding 
procedure in disciplinary inquiries. 

In education considerations to be made are described by Rossouw 
(2001: 133) who says the following: 

The first steps in dealing with the alleged misconduct consist of 
determining the extent to which the misconduct impacts on the 
work of the school, the nature of the educator's work and his or 
her responsibilities and the circumstances in which the alleged 
misconduct tookplace. 

When an enquiry establishes that an action or sanction must be taken 
against the offending educator, following similar considerations as 
above, substantive fairness must then be thoroughly be exhausted. 
Substantive fairness in management of misconduct in the public service 
in Namibia (also applicable to educators in the public sewice).is 
described in the paragraph that follows. 

3.2.5 Substantive faimess 

Substantive fairness as described by Oosthuizen (ed.) (1998: 116) 

Is determined by means of two enquiries namely whether the 
employer acted against the employee for a valid reason, and 
whether the action taken was appropriate (suitable) in the light 
of the reason. 

Since sanctions may deny the staff members some of their rights, it is 
necessary to guarantee that the action was worth taking. It also must be 
ascertained that the sanction or action taken is appropriate and 



deserving the infraction. The following summary will provide further 
requirements of substantive fairness as provided in s. 10(4) of the 
Amendments to the Public Service Staff Rules (P.S.S.R.) E.X: 
Misconduct and Disciplinary Action Amendment 5 of 1999 (Namibia, 
1999a): 

The staff member must be aware of the rule he or she has broken; 

The reason for the disciplinary action must be clear; 

The expectations of the employer must be reasonable and lawful. 
The employer's expectations may include the standards of 
behaviour. Only statutory expectations (code of conduct) and the 
common law expectations would be reasonable; 

There must be sufficient proof of misconduct. A law or provision of 
the code of conduct must have been broken and proven beyond 
reasonable doubt; 

There must be special considerations, such as the previous record 
of the staff member. The previous record of behaviour, including 
work commitment, should be weighed against the circumstances in 
which the offence was committed; 

The sanction must be consistent with sanctions imposed to other 
staff members who committed identical or equivalent offences. 
Employers must guard against discriminatory tendencies of any 
nature, when reaching a decision on the sanction; 

The sanctions must not be more severe than the infraction 
warrants; 

The dismissal/disciplinary action should not constitute victirnisation 
and/or 

The dismissal/disciplinary action should not contradict a law or a 
contract of employment. 

Substantive fairness is achieved when the above requirements and 
others provided in the relevant provisions are given a careful 
consideration before a decision on a sanction is made. 

The Constitution provides for the protection and promotion of the 
fundamental rights of all Namibian citizens. The Labour Act in s. 32 of 
the Labour Act 15 of 2004 (Namibia 2004d) specifically provides that the 
rights of the employee should be protected. The employee in this 



relationship is likely to be more vulnerable because the position of the 
employee is weak in the employer employee relationship (Joubert and 
Prinsloo. 2001: 161), thus the need to ensure that the employer does not 
violate the employee's rights. In education, this employment relationship 
is not important for the employees only. Its ripple effects may interfere 
with the rights of others including learners and the community. Education 
leaders have a great task of ensuring that there is effective learning and 
teaching. Legislation provides guidelines for principals to follow when 
disciplining learners and educators. The concepts of procedural and 
substantive fairness are described in the legislation. When properly 
followed, guidelines or disciplinary procedures would reduce educator 
misconduct for the benefit of the whole education system. The educators' 
fundamental rights and freedoms may not be compromised. 

The paragraph that follows deals with common law and the management 
of educator misconduct, the origins and description of common law was 
already done in par. 2.3. 

3.3 Common law and management of educator misconduct 

The link between common law and legislation in Namibia is obvious. Art. 
66 of the Constitution (Namibia, 1990a) provides that this law may be 
applied where necessary as it is incorporated into the Namibian law. 
Legislation guiding the employers during inquiries into educator 
misconduct in Namibia should conform to the common law principles. 
Only those principles relevant to this section shall be looked at in the 
discussion that follows. 

3.3.1 lntra vires and ultra vires doctrine 

The government and its agencies are compelled by the provision of art. 
18 of the Constitution (Namibia. 1990a) "Administrative  justice".^ "act 
fairly and reasonably. When applied to education law, according to this 
provision educational managers must apply to employees (educators) 
only the regulations provided in applicable legislation. Anything outside 
these provisions would be considered intra vires. In the case of 
disciplinary actions the law, as described in par. 3.2.3 of this research 
shall be applied. The principles do not only require compliance with 
legislation but with the other requirements, as described in par. 2.3. The 
example where officials acted intra vires is described in par. 2.4.4. In 
Simela & Others v MEC for Education, Province of the Eastem Cape & 
Another [2001] 9 BLLR 1085 (LC) the court reversed the decision by the 



Department of Education in South Africa who decided to transfer the 
entire staff of a school facing various allegations of misconduct. Officials 
could have acted intra vires had they put into consideration some 
requirements that included consultations with the school governing 
bodies. 

The principles of the rules of natural justice uphold the constitutional 
provisions, particularly art. 8 "Respect for human dignity" and art. 12 
"Fair trial" of the Constitution (Namibia, 1990a). The principle and how it 
is applied to educator misconduct is described in the paragraph that 
follows. 

3.3.2 Rules of natural justice and administrative justice 

The action of the educational manager, in managing educator 
misconduct, is more often assessed for reasonableness and fairness. 
The rules of natural justice can be considered as instruments for 
assessment and evaluation of the discretionary decisions, in the event 
that a grievance is lodged. This is necessary to ensure that 'justice 
prevails between two subjects in the administrative process", the 
educational manager and the educator (Rossouw, 2004: 19). The rules 
of natural justice have also been discussed in par.2.4.3 of this study. 
Paragraphs 3.2.4 (procedural fairness) and 3.2.5 (substantive fairness) 
show a very close link between statutory provision and the common law 
principles of the rules of natural justice. 

Although some acts do not completely incorporate the common law 
principles, no exclusion thereof by the educational manager of any 
common law principle would be justifiable. Such labour practices could 
be considered unlawful and unfair. The educational managers and the 
employer's agents in the public service must also seriously consider and 
embrace common law principles in managing educator misconduct. 
Some of what the educational managers have to do to handle educator 
misconduct is described in the paragraphs that follow. 

3.4 The role players in management of educator misconduct 

The main stakeholders in education all have, to some extent, a role to 
play in the management of educator misconduct. In Namibia, the 
following are the most prominent stakeholders in education: National 
Advisory Council, Ministry of Education, Regional Director, Education 
Forums, School Boards, Inspectors/Advisory Teachers, Parents1 



Guardians, PrincipalsIEducators and other persons or groups of persons 
who may be directly or indirectly involved in education in Namibia. The 
learners' position as stakeholders in education is highlighted in a 
publication on stakeholders in education (Namibia, 1999b: 6) as quoted 
below: 

The most important of all is the leamer, who is the centre of the 
education process. All efforts being made should be aimed at 
enabling the leamer to develop and realise his or her full 
potential. 

Although educator misconduct has some influence on the other 
stakeholders, the main role players in the management of educator 
misconduct are principals, school management, educator unions and 
employers (Ministry of Education). These groups' functions in the 
management of educator misconduct should benefit the main 
stakeholders in education, the learners as described below 

3.4.1 Principals and management of educator misconduct 

The principal as the highest official of the employer in a school has 
delegated power to maintain discipline in addition to the management 
tasks. The principals have the authority to take appropriate action in 
order to maintain a school environment with learning and teaching 
culture (Joubert & Prinsloo, 2001: 184). 

In the publication Stakeholders in Education, Namibia (1999b: 11) by the 
Namibian government it is stated that principals as leaders and 
managers of the schools must ensure that the schools they run fulfil the 
"functions and purposes" of the school. They must also ensure that "the 
rights of all members of the school are protected". The principal must 
establish committees of which some of the function would be to assist 
him/her In dealing with educator misconduct, as described later in this 
chapter. Through the management committee, the school board and 
disciplinary committee, the principal together with other members of 
those committees may be able to effectively handle educator 
misconduct. 

The government of Namibia (Namibia, 1999b: 11) also stipulates the 
work of principals in Namibian schools. Duties relevant to the 
management of educator misconduct will be discussed below. 

Day to day aspects of the school 



With regards to incompetence, and some forms of educator misconduct 
due to personal problems or attitude problems, Fuhr (1993: 27) says 
effective management and supervision creates a situation where the 
educators feel the presence of the principal. In addition McGrath (1993: 
30) says when school administrators fail to take action student 
achievement decreases and the morale of educators becomes low. The 
confidence toward schools, educator and administrator liability, and 
litigation is also diminished. 

Indolence in performing one's duties is a form of misconduct according to 
s. 25(l)(d) of the Public Service Act 13 of 1995 (Namibia, 1995) that 
provides that it is misconduct when a public servant "is indolent in the 
performance of his or her duties". The word indolent describes one who 
is disinclined to exert oneself (Webster's II New Riverside University 
Dictionary, 1988: 624). Although it is not stated as one of the offences 
that an employee could be dismissed of, prescribed disciplinary 
procedures could be followed against the educators whose conduct is 
found lacking in this regard. Optional to disciplinary measures, such 
conduct could be improved to the required standards through effective 
management. In an environment with good management and 
supervision, competent educators and new educators could probably 
excel in their duties. Dunkleberger (in Youngblood, 1994: 51) in support 
states that supervision assists competent educators to identify their 
weaknesses and strengths so that they can focus on their strengths and 
properly address their weaknesses. It also serves to evaluate teaching 
performance for the purpose of dismissal or non-renewal of contracts in 
the cases of probationary educators. A poorly managed school can lead 
to a chaotic learning environment. Fuhr (1993: 29) says good educators 
respect administrators who are not afraid to identify and correct poor 
performance among their staff. This should include any signs of 
misconduct among the staff. 

The following example illustrates some effects of non-effective 
management within the school environment. In an attempt to find a 
solution to the problems faced by Eluwa Special School in Northern 
Namibia, a team of investigating officers of the then Ministry of Basic 
Education Sport and Culture concluded that the leamers could be guilty 
of "assaulting teachers, theft of fruits, money and cell phones". The 
leamers were rude and disrespectful during interviews. Mbangula (2003: 
3) describes how the school lost school furniture, fridges, vacuum 



cleaners and money to workers and teaching staff. The principal and her 
secretary were, at the time of the report, on a bail of N$2000 each. The 
two were alleged to have misused donated money amounting to 
N$45500. It is also alleged that the principal withdrew a case against 
some staff members who were caught in possession of missing school 
property. A group of "concerned teachersn wrote a letter to the 
permanent secretary of the then Ministry of Basic Education, Sport and 
Culture alleging the following, as written by Mbangula, (2003: 3): 

.. poor management, apathy of the school board, lack of 
accountability and transparency with regard to school funds and 
donations, indiscipline among learners and teachers due to lack 
of management control and guidance, and learners' involvement 
in immoral activities with teachers 

It is evident in this example that when a principal fails to live up to the 
expectations of parents of the learners of the school, the whole system 
collapses. It seems in this case that the principal failed to meet the 
ethical requirements that could have been useful in dealing with 
educators who were found guilty of misconduct. In cases where the 
principal has to recommend some disciplinary actions or make decisions, 
various interested parties are watchful of the "course of events" as they 
unfold. Pratt (1996: 32) maintains that it is expected for 

. . . principals to proceed in a highly ethical manner, often failing to 
hold the affected teacher to the same standards of ethical 
conduct. 

Principals must be exemplary in their conduct, in order for them to be 
effective in managing educator misconduct. They must be of 
unquestionable conduct, be self-confident and win confidence from other 
interested parties including parents, educators and learners. 

The principal may make decisions on minor as well as serious offences 
using guidelines provided in the relevant sources of education law in 
Namibia, particularly the Public Service Act 13 of 1995 (Namibia, 1995) 
and its regulations. However, according to s. 5.1.5 of the Amendments to 
the Public Service Staff Rules (P.S.S.R.) E.X: Misconduct and 
Disciplinary Action Amendment 5 of 1999 (Namibia, 1999a) the following 
is expected. 



In all cases before a staff member is given a warning, be it a 
verBal or a written warning, the supervisor must apply the audi 
alteram partem rule. 

The principal as a supervisor must hold an "informal enquiry" where the 
accused is given the opportunity to present his or her case. Principals 
are also required to solve problems regarding the teaching environment 
for the educators. Problems of shortages with regard to basic 
requirements such as teaching and learning materials could lead to 
frustration. Equally frustrating could be the huge size of classes. 
Hamutenya (2004: 8)  points out the following: 

At some schools teachers are still teaching more than 40 learners 
in a class, irrespective of the Staffing Norms Agreement that says 
1:35 primary and 1:30 secondary. 

Lack of action by the principal in removing stressful situations could 
result in some educators not fulfilling their obligations satisfactorily. 
Frustration could lead to unprecedented actions by educators. Truancy 
and the use of abusive language and corporal punishment are just some 
of the misconduct cases the principal may face from stressed out and 
frustrated educators. Vally (in Morrell, 2001) confirms that 

. . . confused, over-worked and under-qualified teachers were 
unlikely voluntarily to give up corporal punishment when they 
considered it their only means of keeping order in class. And 
effective alternatives were not initially introduced. 

Educator misconduct is one issue regarding which the principal might 
need to make consultations with some of the committees such as the 
School Board, as described in the paragraph that follows. In the Eluwa 
example, i f  the allegations of the "concerned teachers" were true, the 
school board apathy was not good for the management of educator 
misconduct. The principal could have involved others, where concerted 
efforts between the school management, the school board and the 
principal could help minimise the problems faced by the institution. 

Reporting disciplinary matters to the relevant authority 

In the code of conduct for schools, as published by the government 
(Namibia, 1990b: 8), it is stated that the principal has the right and 
responsibility 



. .. to make known to regional office andor Ministry authorities 
any serious impediment to the fulfilment of the school's mission. 

Some impediments could be in the form of educator misconduct. In a 
guideline document published by the then Ministry of Basic Education 
Sport and Culture regarding the work of the school board, Namibian 
parents through the school boards have the right to Yake legal action 
against wrong-doingn (Namibia, 2004b: 3). The principal only has to 
consult the parents through the School Board where learners or 
educators through their misconduct pose obstacles to the fulfilment of 
the school's mission. The principal as a member of the School Board 
would contribute to the finding of solutions to problems, including 
recommending appropriate action to the Ministry Education, through 
the regional director. 

Educator unions are major stakeholders in education particularly the 
management of educator misconduct. The paragraph that follows 
focuses on the role of the educator unions in this regard. 

3.4.2 Educator unions and management of educator misconduct 

The role of educator unions is to protect their members' rights (Levy, 
1991 : 77) and to protect and uphold the professional ethics. A publication 
(NANTU, s.a. 2) outlines some roles of the Union's school representative 
as follows: 

To model (practice) the Code of Conduct to show professionalism 
of teachers; 

To speak on behalf of NANTU at the school level and the 
community; and 

To recognise their role as leaders and professionals. 

The school representative, as provided in s. 26 (5)(d) of the Public 
Service Act 13 of 1995 (Namibia, 1995) when required to do so by the 
educator charged with misconduct, will be present as an observer in a 
disciplinary committee meeting of either the school board or the ministry 
officials. He or she shall be there to ensure that the proceedings are 
carried out in a fair manner. As far as disciplining of educators of 
misconduct at the workplace or out of the workplace is concerned, the 
NANTU upholds the disciplinary procedure provided in the Public Service 
Act 13 of 1995 (NANTU, 1996: 6). The Union also says that disputes that 
cannot be resolved through personal discussions may be referred to the 



NANTU. They emphasise that disputes may be resolved according to the 
Labour Act 6 of 1992 (Namibia, 1992) "or any other grievance procedure" 
(NANTU, 1996: 5). According to an interview with Mr SL Nakanyala 
(2005), branch executive committee chairperson of the NANTU in the 
Onathinge Circuit, NANTU may reprimand wayward educators, when 
observed by the school representative or any other member of the union. 
Principals may also invite the NANTU to find a solution to misconduct 
cases by the union members, especially where the principal finds it 
necessary to give some counselling. 

The role of educator unions in the management of educator misconduct 
is seen by their function in providing representatives during disciplinary 
hearings. It is also seen in the support by the unions of the statutory 
provisions regarding education law, through the union's communications 
and documentation to its members. The paragraph below is a description 
of the roles of the employers in the management of educator misconduct. 

3.4.3 Employers and management of educator misconduct 

Principals represent the employer at the workplace, the school. Their 
functions include maintaining discipline in the workplace (Oosthuizen 
(ed.), 1998: 124). In carrying out this function, the principals should take 
into consideration the aim and purpose of discipline. Landman (in 
Oosthuizen (ed.), 1998: 124) says these "can be rehabilitafion, 
prevention, deterrence or retribution, or a combination of these". 

The aims and purposes of discipline can be summarised as follows: 

Rehabilitation: procedures aimed at reforming or improving 
educators who have potential and are willing to rehabilitate 
themselves. It also depends on the circumstances surrounding the 
act or infraction. It is aimed at improving and reforming the 
educators from repeating or committing similar offences. 

Principals must assess situations and make decisions on the appropriate 
sanction with the aim of improving the educators' professional conduct 
and ensuring that discipline prevails. This usually involves educators on 
probation and first time offenders. 

Prevention: This aims at removing transgressors who cannot 
rehabilitate or when conditions are such that the removal of the 
educator is in the best interest of the school. Also when the nature 
of the transgression is such that only a transfer to a new location 



would remove the circumstances likely to lure the educator into 
repeating the wrong act. 

A principal who misuses school funds may be demoted from the post 
and transferred to another school. In the case of the principal that was 
charged with stealing a cheque, the employer transferred him to another 
school where he is an ordinary educator. In the Oshikoto region 
(unreported), as reported by Shivute (2003) a principal was charged of 
theft by the Namibian police. The principal was accused of stealing a 
cheque of N$4505 that belonged to a former educator at his school. In 
this case the school inspector had to report the case to the police as 
applicable to cases of serious misconduct like theft (Namibia, 2003c: 91). 

Deterrence: This is aimed at preventing future recurrence of 
transgressions by means of threats. The principal or employer 
issues out threats or punishment. 

Principals could carry out this, by addressing educators during staff 
meetings or briefings. Circulars from the regional head office reminding 
educators of some rules and sanctions can also be used. Some offences 
may require stiffer sanctions where offending educators pay for their 
actions in one way or the other, as described below. 

Retribution: Aims at punishing the educators for their wrong doing. 
Such a sanction calls upon the employer to deliberately deprive the 
educator of his or her rights. 

Retribution, though sometimes necessary, needs to be carried out 
according to laid out procedure to avoid unfairness. That is why 
education law exists. 

To sum up this paragraph, a reference to the South African Labour 
Relations Act 66 of 1995 (SA, 1995) is necessary. The aims and 
purposes of discipline discussed above are provided in the Act to try and 
advise employers to look for alternatives other than resorting to the harsh 
dismissal penalty. It is stated in item 3(2) of Schedule 8 of the Labour 
Relations Act (SA, 1995) that "formal procedures do not have to be 
invoked every time a rule is broken or a standard is not met. lnfonnal 
advice and correction is the best and most effective way for an employer 
to deal with minor violations of work discipline". This is usually applicable 
to minor cases that are usually delegated to the principals according to 
Schedule 2 of the Employment of Educators Act 76 of 1998. Section 3(2) 



of Schedule 8 of the Labour Relations Act 66 of 1995 (SA. 1995), 
provides the following about the courts' endorsed concept of corrective 
or progressive discipline: 

This approach regards the purpose of discipline as a means for 
employees to know and understand what standards are required 
of them. Efforts should be made to currect employees' behaviour 
through a system of graduated disciplinary measures such as 
counselling and warnings. 

This provision does not restrict all misconduct cases to the more lenient 
methods of discipline. In the same Act there are provisions on 
disciplinary actions for the more serious offences. 

3.5 Conclusion 

It is apparent in this chapter that the proper management of educator 
misconduct must be based on the legal provisions. The provisions 
ensure that the rights of others are protected in the labour relations in the 
education system. In the Namibian legal system such provisions are 
found in the Constitution. Guidelines to be followed in the processes of 
managing educator misconduct have been found to be enshrined in 
legislation such as the Labour Act 15 of 2004, the Public Service Act 13 
of 1995 and the Amendments to the Public Service Staff Rules 
(P.S.S.R.) EX: Misconduct and Disciplinary Action Amendment 5 of 
1999. In addition to these legislative sources the Namibian law 
incorporates the common law principles and these were also discussed 
to show the extent of their application to the management of educator 
misconduct. Although legislation is important in the management of 
educator misconduct, the role played by the stakeholders is equally 
important, as they are the implementers. The application of the legal 
provisions therefore depends on the principals and the employers. 

It was established that the management skills involving interactions with 
other stakeholders in education is important in the management of 
educator misconduct. Consultations and being sensitive to situations 
giving rise to the violation of others' rights in the employment relations 
are important. Therefore all possible considerations must be made, 
especially regarding the involvement of the unions in the management of 
educator misconduct. 



The literature review in this chapter and chapter 2 of this research will 
now be followed up by an empirical phase of qualitative research. 
Empirical research uses direct or indirect observation as its test of reality. 
For such an activity to be successful, a research design is essential for 
the collection of empirical data. The following chapter shall focus on the 
research design. The selected qualitative research methodology is going 
to be analysed. Thereafter the design of this will be described, 
emphasising the methods of data collection, identification of participants, 
the procedure after selection of participants and the procedure after 
collection of data. 



CHAPTER 4 

Research methodology and design 

4.1 Introduction 

In chapter 3 an analysis of the Namibian legislation and some South 
African literature and legislation was used to define the role of the 
different stakeholders in the management of educator misconduct. The 
position of legislation and the roles of the principal, unions and 
employers were analysed. The significance of following the right 
procedures provided in the relevant legislation and the principles of 
common law was established. 

The first part of this chapter shall focus on the qualitative research 
methodology. Before going into the description of the method, a brief 
comparison with the quantitative methodology shall be made so as to 
establish the relevance of the choice of the methodology for this 
research The different methods of data collection shall also be analysed 
purposefully to lead the discussion into the research design of this 
research, which forms the second part of the chapter. In this part of the 
chapter the procedures to identify the participants, select the 
participants, collect and analyse the data shall be discussed. 

4.2 Research methodology 

Methodology can be described as the framework for the conduct of a 
project (Freebody, 2003: 74). Conducting research may be described as 
a project. "...in which scientific methods are used to expand knowledge in 
a particular field of study (Welman & Kruger, 2001: 2). Charles (1988: 2) 
describes research as a "careful, systematic investigation" while 
McMillan and Schumaker (2001: 9) say that research methodologies "are 
the ways one collects and analyses data". According to McMillan and 
Schumaker (2001: lo), "methodology refers to a design whereby the 
researcher selects data collection and analysis procedures to investigate 
a specific research problem: In this particular study the research is an 
inquiry into educator misconduct. A method of data collection is needed 
to expand knowledge on labour relations in education highlighting on 
educator misconduct. The next paragraph aims at making a clear 
distinction between qualitative research and quantitative research. 



4.2.1 Quantitative or qualitative research: a distinction 

This research is an investigation into the topic of educator misconduct, 
which is a component of the broader social science field of education. 
Myers (2004) said 

... qualitative research methods were developed in the social 
sciences to enable researchers to study social and cultural 
phenomena. 

He adds that qualitative data is collected by observation and participant 
observation (fieldwork), inte~ewing and through questionnaires, 
documents and texts, including the researcher's impressions and 
reactions. To the above description Charles (1995: 21) adds that 
qualitative research investigates traits of individuals and those settings 
that cannot be easily described numerically. It is a method that involves 
the collection of verbal information through observation, description, and 
recording. On the other hand, as Charles (1995: 21) says, quantitative 
research investigates traits and situations where numerical data can be 
obtained during which heavy use of measurements and statistics is 
made. The two methods are sometimes made use of in the same study. 
Myers (2004) gives the following as examples of each type of research 
methodology: 

Qualitative research: action research, case study research and 
ethnography. 

Quantitative research: survey methods, laboratory experiments, 
formal methods (e.g. econometrics) and numerical methods such 
as mathematical modelling. 

Myers (2004) suggests that people's ability to talk has motivated many 
researchers to do qualitative research rather than quantitative research 
in their efforts to understand the social and cultural contexts within which 
people live. Researchers accordingly prefer to hear and observe the 
people in a particular setting in order to collect information about the 
setting where the people are found. 

Both qualitative and quantitative research methods of study are used in 
education research. Purists, according to McMillan and Schumacher 
(2001: 15), suggest that the two research methods are based on different 
assumptions. The following are most important for this research: the 
research purpose, the research methods and the role of the researcher. 



McMillan and Schumacher (2001: 16) say that these distinctions have 
been made because they are useful devices for describing and 
understanding research methods at the commencement of 
understanding research methodology. For this research a comparison by 
McMillan and Schumacher (2001: 15) between the two research 
methods are adopted as summarised in table 4.1. Only those aspects 
relevant to this research are included in the table. 

Table 4.1: Differences between quantiiative and qualitative methodolo( 

J 
For the purpose of this research, it is necessary to broaden the 
description of the qualitative research methodology since it corresponds 
very well with the requirements of research into education, and has been 
utilised in this study. 

4.2.2 Qualitative research 

Orientation 

Research purpose 

Research methods 
and process 

Researcherk role 

The following paragraphs intend to give a better analysis of this type of 
research methodology thereafter the description of the design types is 
given. 

4.2.2.1 Defining qualitative research 

Quantitative 

Establish relationships 
between measured 
variables 

Procedures (sequential 
steps) are established 
before study begins 

Detached with use of 
instrument 

In the previous paragraph qualitative research was partly defined, in the 
comparison with the quantitative method. Its definition shall be expanded 
in this paragraph. Qualitative researchers seek deeper truth about 
human behaviour by attempting to interpret the thoughts, feelings and 
actions of the subjects. They believe the subjects are influenced by the 

Qualitative 

Understanding a social 
situation from participants 
perspectives 

Flexible, changing 
strategies; design 
emerges as data is 
collected 

Prepared person 
becomes immersed in 
social situation 



settings in which they exist or operate (Greenhalgh & Tailor 2000; 
McMillan & Schumacher 2001: 16). Strauss and Corbin (in Hoepfl, 1997) 
give a broad definition of qualitative research, as any kind of research 
that produces findings not arrived at by means of statistical procedures 
or other means of quantification. Hoepfl (1997) says that qualitative 
researchers seek illumination, understanding, and extrapolation to similar 
situations and that all knowledge obtamed is expressed in qualities. In 
order to get such knowledge, the qualitative researchers become 
involved through interactive social roles whereby they record 
observations and interviews with the participants in a range of contexts 
(McMillan & Schumacher 2001: 16). Labuschagne (2003) says that it 
requires active participation of the researcher to become immersed in the 
situation in order to relate the findings to hidher own experienced 
situations. Labuschagne (2003) also defines the word qualitative to imply 
an emphasis on processes and meanings that are rigorously examined. 
but not measured in terms of quantity, amount or frequency. 

Briefly, qualitative research is the research methodology where 
researchers get among the subjects of the investigation and become part 
of the setting whilst maintaining as much neutrality as possible. Data 
collected should be original thoughts, feelings and actions not expressed 
in any quantifiable form but as expressions revealing the quality of the 
aspects of the investigated phenomenon. With this meaning of the 
qualitative research methodology a better understanding could be found 
as the study progresses, this time focusing on the design types of 
qualitative research as described in the paragraph that follows. 

4.2.2.2 Design types 

A research design is a plan according to which the researcher tends to 
identify the research participants and collect information from them. The 
design also provides the description of what the researcher intends to do 
with the participants with the aim of reaching a conclusion about a 
research problem (Welman & K ~ g e r ,  2001: 46). A design. according to 
Welman and Kruger (2001: 46), should specify the number of groups that 
should be used and the selection type (whether they will be randomly 
drawn or randomly assigned into groups). In the case of experimental 
research, which this is not, what exactly should be done with the group 
should also be stated in the design. 



A research design is part of the research methodology. There are 
several qualitative research methodologies that include action research, 
case study research, ethnography and grounded theory. Myers (1997) 
says "specific research methods also imply different skills, assumptions 
and research practices: Accordingly the following paragraphs shall focus 
on the common qualitative methodologies and their respective designs. 
The main methods to be examined in this research are ethnographic and 
case study methodologies. These are the most prevalent methodologies 
in educational research (Freebody, 2003: 74). The two methods are 
similar although this research shall utilise the ethnographic methodology. 
A brief description of each methodology could be a useful comparison in 
understanding the research methodology for this study. 

In the paragraphs that follow each research methodology shall be 
discussed briefly, followed by the relevant research design. 

Ethnographic methodology design 

The origin of this method of study is in the Social Sciences where 
researchers engaged themselves in "describing and analysing the 
practices and beliefs of cultures and communities" (Freebody, 2003: 75). 
The method has been found applicable in education research because of 
its flexibility in education settings (Freebody, 2003: 76). Silverman (in 
Freebody, 2003: 76) describes this research methodology as 
characterised by two demands on researchers: 

one as observing a selting and galhering data, and the other as 
directly involved in the setting under study, including 
researchers, as themselves as objects of enquiry 

The method involves talking to participants, in formal or informal 
interviews, in brief exchanges while the researcher participates in and 
observes their ordinary activities, and by watching and listening as they 
go about their business. It may also involve giving participants 
questionnaires which let them say what their meanings are or choose 
between meanings given to them as possibilities (Becker, 2002). 

A research design, as stated earlier, begins with the selection of 
participants. The following are some of the approaches to selection of 
participants (adopted from Freebody, 2003: 78): 

o Expedient selection, these are people that are conveniently 
available and appropriate to the inquiry; 



o Purposeful selection, the people are selected because they are 
taken to represent instances of best cases or worst cases; 

o Probability selection, these are people selected on the basis of 
knowledge of the larger population to which the researcher 
wishes to generalise the findings. 

A researcher may select an approach according to its rationale as 
described above. One feature of an ethnographic study is that to conduct 
it includes flexibility. Although there is the use of traditional Natural 
Science approaches to studying natural phenomena, ethnographers, 
according to Freebody (2003: 78): 

Draw attention to the fact that, as a researcher becomes more 
immersed in the research site, the use of particular materials, 
the pursuit of hypothesis developedprior to entering the site and 
the nature of what may be inferred from the findings will all have 
a highly interactive effect on one another 

In conclusion ethnographic study does not have specific approaches. It is 
an "open-textured notion" that "covers a range of dispositions, 
procedures and designs with family resemblance" (Freebody, 2003: 79). 

a Case study methodology design 

This methodology is similar to the ethnographic research methodology 
discussed above in terms of data that makes up a case study. Both 
methods entail obse~ations, intewiews, transcripts, notes and 
documents and so on. The major difference from the ethnographic 
research methodology, as described by Freebody (2003: 82), is: 

... its focus on attempting to document the stoty of a naturalistic- 
experiment-inaction. 

The consequences of the people's actions for learning and teaching and 
also for the ongoing conduct of the research project are documented in 
the case study. In case study. usually one unit of study is focused on. 
The units could include an individual, a group, a community, or an 
institution for example (Welman & Kruger, 2001: 183). 

The research design of the case study methodology begins with a 
"preparatoty and definitional stage" that may "entail some initial 
examinations of the political, historical, cultural and personal factors that 
have given shape to the setting and to the case in question" (Freebody, 



2003: 83). The stage is necessary for the researcher to have a focus 
domain and initial procedures to refer to throughout the project. 

In the case study method the researchers determine in advance whether 
to study a case that is distinctive or typical. A key design feature in the 
case study method is the identification of the level of analysis (Freebody, 
2003: 83). One unit could be an individual a researcher may decide to 
research that is one level. If a researcher decides to study more than one 
individual like a group of learners that would be multiple levels where 
there are more than two units. Where the researcher decides on the 
multiple levels the boundaries of the case should be demarcated 
(Welman 8 Kruger, 2001: 183). The researcher can decide on either 
single or multiple levels, but focus on that level as the 'case'. 

The process of data collection usually takes the form of two prevailing 
forms associated with qualitative inquiry, namely interviews and 
observation (Hoepfl, 1997). A case study however may also involve the 
use of mass media material such as papers and journals (Welman and 
Kruger, 2001: 184). The methods of data collection shall be further 
discussed in the paragraph that follows. 

4.2.2.3 Methods of data wllection 

There are three common methods of data collection in qualitative 
research. Labuschagne (2003) lists them as: 

in-depth, open-ended interviews; 

direct observation; and 

written documents, including such sources as open-ended written 
items on questionnaires and personal diaries. 

Myers (1997) gives a link between research method and data colleclion. and says: 

A research method is a strategy of inquily which moves from the 
underlying philosophical assumptions to research design and 
data collection. The choice of research method influences the 
way in which the researcher collects data 

The three methods of data collection shall be discussed in more detail 
below. 

In-depth open ended interviews 



This method consists of direct quotations from people about their 
experiences, opinions, feelings and knowledge. Hoepfl (1997) identifies 
three different types of qualitative interviewing. They are informal, 
conversational interviews; semi-structured interviews; and standardized, 
open-ended interviews. Interviewing can be used as primary strategy for 
data collection or in conjunction with observation and document analysis. 
Qualitative interviewing utilizes open-ended questions to allow for 
individual variations. The questions or general topics form an intew'ew 
schedule of which the answers are not predetermined, but the schedule 
is designed to ensure that the same information is obtained from different 
interviewees. Stakeholders would be required to answer questions that 
would allow the interviewer to make comments regarding the problems 
posed in the study. Hoepfl (1997) also says that interviewing should 
maintain the flexible nature of qualitative research since the interview 
schedule can be modified to focus on areas of importance and to allow 
for the exclusion of questions found being unproductive for the research. 
The importance of an interview schedule is that it allows for good use of 
limited interview time; makes interviewing multiple subjects more 
systematic and comprehensive; and it helps to keep interactions 
focused. 

The tools of data collection in interviewing are basically note taking or 
tape recording (or using a similar technological device). The advantage 
of recording over note taking is the accuracy and a continued focus on 
the interview by the interviewer (researcher) (Hoepfl. 1997). Lincoln and 
Guba (in Hoepfl, 1997) find recordings' intrusive nature and with the 
potential for technical failure reasons enough for the use of this method 
as a last resort. The possibility of people feeling uneasy in front of a 
technical device may also affect their natural way of acting. The 
interviewer probably has to ensure as much assurance as possible to 
avoid upsetting the natural setup. Though this may be the case it 
appears interviewing remains one of the key methods of data collection. 
in addition to observation discussed below. 

Direct observation 

This method of data collection is most suitable where qualitative 
research methodology calls for participation, where participants are 
observed in the context of a natural scene (Hoepfl. 1997). Data so 
obtained is used for the purpose of describing settings, activities, people. 



and a full range of human interactions and the meanings of what are 
observed from the perspective of the participants. Patton (in Hoepfl, 
1997) says that observation allows the researcher to see things that the 
participants are not aware of or that they are not willing to discuss. 
Recording of data from observation is done in the form of field notes, 
which are running descriptions of settings, people, activities, and sounds. 
Additionally, observations can be collected through photographs, 
videotapes and audio tapes as means of accurately capturing a setting. 
The final method of qualitative data collection discussed in this research 
is document analysis discussed below. 

Written documents 

This method involves collecting information from such documents as 
official records, letters, newspaper accounts, diaries, and reports, as well 
as the published data used in a review of literature. Document analysis 
yields excerpts, quotations, or entire passages from records, 
correspondence, official reports and open-ended surveys. 

The methods of data collection discussed above usually complement 
one another. They are sometimes used collectively in the same research 
to produce comprehensive qualitative research findings. Qualitative data 
begins as raw information, describing programmes and people in the 
programmes it requires organising "into major themes, categories and 
case examples through content analysis" (Labuschagne, 2003). The 
following paragraphs will discuss the methods of analysis of qualitative 
data. 

4.2.2.4 Methods of data analysis 

Labuschagne (2003) says qualitative research data analysis involves the 
non-numerical organisation of data so as to become aware of pattems. 
themes, forms and qualities found in the field notes, the interviews. 
transcripts, open-ended questionnaires, diaries, case studies, and so on. 

In addition to working with data, Bogdan and Biklen (as quoted by 
Hoepfl, 1997) say that data is broken into manageable units and 
synthesized. It is also searched for pattems to discover what is important 
and what is to be learned, in order for the researcher to decide what to 
tell others. From one of his three definitions of analysis Charles (1995: 
105) says that analysis is associated with obtaining data, where 
documents, objects, procedures, and other behaviours are broken into 



constituent parts. Analysis can therefore be described as a process of 
organising data collected, into meaningful order from which themes and 
patterns can be established. Since qualitative analysis does not 
necessarily include numerical data, the analysis procedure involves the 
treatment of results obtained during interviews, observations and from 
records - She results are expressed as verbal statements" (Charles, 
1995: 118). The next task is to identify the specific features of qualitative 
data analysis. 

Wolcott (1994: 10) suggests three major ways to describe the term 
analysis for use among qualitative researchers, as will be discussed in 
the paragraphs that follow. 

Description 

This is usually a stage where the researcher introduces the findings of 
the study In their most original form. Excerpts from the field notes or 
informants' words are drawn into a final account in such a way that the 
informants seem to tell their own story. According to Wolcott (1994: 10) 
the strategy is to treat descriptive data as facts. Data should therefore 
"speak for themselves: According to Hoepfl (1997) in this stage the 
researcher must identify and name tentatively the categories into which 
observed phenomena will be grouped. This is important for the creation 
of descriptive, multi-dimensional categories which form a preliminary 
framework for analysis. This category in Hoepfl (1997) overlaps into the 
next category of what Wolcotl (1994) calls the analysis. 

Analysis 

This is a stage where the researcher expands and extends on the 
description. Key factors and relationships among them are examined 
carefully and systematically (Wolcott, 1994: 10). Continuing to look at the 
two authors, Hoepfl (1997) describes the following stage as the 
procedure that involves identifying and exploring all causal events 
contributing to the phenomenon, descriptive details of the phenomenon 
itself and the ramifications of the phenomenon under study. Wolcotl 
(1994: 12) says that analysis may be used as an evaluative mechanism 
to "address questions of why a system is not working or how it might be 
made to work better. The final category of working with data is 
interpretation which may follow from analysis or directly from description 
categories as described below. 



Interpretation 

Hoepfl (1997) describes interpretation as a stage during which the 
researcher is responsible for building a conceptual model and for 
determining whether sufficient data exists to support that interpretation. 
This is done by the re-examination of the categories identified to 
determine how they are linked. The researcher may sometimes find that 
he or she may be required to move between field work and theory to try 
and make sense of what goes on, to reach an understanding or 
explanation that goes beyond the degree of certainty that is usually 
associated with analysis (Wolcott, 1994: 10). 

The above categories of qualitative analysis are not described in this 
paragraph as unique to any particular qualitative data analysis or 
research methodology. Particular analysis methods could be utilised 
during a unique study where suitable methods are discussed. For this 
research, methods of analysis will be discussed in the design of the 
research discussed below. 

4.3 The design of this research 

The previous paragraphs were an intentional attempt to expound on the 
knowledge required for the understanding of research methodology in 
general and for the understanding of the research design of this research 
described in the paragraphs that follow. 

4.3.1 Introduction 

Most of the preceding discussions in this chapter attempted to provide 
clear descriptions of qualitative research methodology. Specific methods 
were identified and described. Methods of data collection and analysis 
were also visited as an attempt to create a background understanding of 
qualitative research methodology. This is necessary for the development 
of skills required to carry out a research. Hoepfl (1 997) says: 

The researcher must develop the level of skill appropriate for a 
human instrument, or the vehicle through which data will be 
collected and interpreted. 

A researcher must be ready and skilful before attempting a qualitative 
inquiry. Readiness must be in terms of the ability to utilize accepted 
strategies to prepare a research design suitable for an empirical study, 
as in this case. 



This empirical study was mainly done by qualitative data collection 
through personal interviews as a way of ensuring that rich information 
not obtainable through statistical sampling techniques can be yielded 
(Hoepfl, 1997). A description of the research design for this research is 
given by first, the research method, data collectton method and data 
analysis that will be taken into the next chapter. 

4.3.2 Research method 

This research followed the ethnographic qualitative research 
methodology suitable for educational research as described in paragraph 
4.2.2 above. The investigator took about three days visiting schools and 
villages in the Onathinge Circuit in the Oshikoto region of Namibia. A 
month before the dates for the interviews, participants were identified 
with the help of the principals of the selected schools. A number of 
considerations were made in identifying the participants. First, as one of 
the options in the ethnographic research, purposeful selection was 
carried out, people identified were chosen from the different stake 
holders in education. Second the convenience for the researcher in 
travelling: the schools are reasonably near to each other with a good 
road network. Thirdly, schools and stakeholders ranged from primary to 
senior secondary schools, to cover the school system in the area and 
fourth the ability of the participants to speak in English. This was for the 
convenience of the researcher who could not communicate well in the 
local vernacular language. Some interpreters were however made 
available when requested by the researcher. It was expected from the 
selected participants, to get representative views and opinions on 
educator misconduct from the learners, parents, educators, principals 
and education regional officials. 

After the participants were identified, the researcher sought permission 
from the regional head office of the Ministry of Education in the Oshikoto 
Region. After obtaining the written permission the researcher, equipped 
with an interview schedule and a tape recorder, went into the research 
site. The method used for selecting participants is described in more 
detail below. 

4.3.3 The identification of participants 

The participants were found from the following stakeholders: educators, 
parents, education officials as described in paragraph 4.3.2. In addition. 
Welman and Kruger (2002: 63) say the selected participants are 



expected to be rich sources of information. It is for this reason that 
purposeful sampling is most appropriate for qualitative research. 
Purposeful sampling is a non probability sampling. The selected subject 
may be regarded as representative of the relevant population. In this 
research it was assumed that the selected subjects would answer or 
provide information that would help establish probable causes of 
problems stated in par. 1.3. of this research. It was hoped that the 
subjects' views on the nature and effect of educator misconduct in the 
Onathinge education circuit would help achieve the objectives in par. 1.4. 
The following are the participants who were selected. l x  Regional 
Director for Education; l x  Regional Chief Personnel Officer (Education); 
l x  NANTU executive; 3 Parents; I x  former school board members; 2x 
current school board members; l x  Senior Secondary School; l x  
Combined School and Junior Secondary School; 1 x Junior Primary 
School; 6 Learners; 3x Girls; 3x Boys; 2x Combined Schools and Junior 
Secondary; 2x Senior Secondary Schools; 2 x Junior Primary Schools; 5 
principals; 2x Senior Secondary Schools; 2x Combined Schools and 
Junior Secondary; 1 x Junior Primary Schools; 2 Heads of Departments; 
I x  Senior Secondary Schools; 1 x Junior Primary Schools; 4 educators; 
2x Senior Secondary Schools; l x  Combined School and Junior 
Secondary; l x  Junior Primary School. 

As already stated, data was collected from the selected subjects by 
means of interviewing. Charles (1995: 34) says that personal 
interviewing can obtain much useful information since it makes it 
possible for probing questions to be asked where nuances can be 
captured. The following paragraph shall deal with the procedure followed 
after the participants were selected. 

4.3.4 Procedure after selection of participants 

Although interviewing was the most suitable method for this research. 
compared to questionnaires, it tends to have more chance of errors. This 
is so because the interviewee can be affected by the interviewer's 
manner, encouragement and by requests for clarification. This calls upon 
the researcher to guard against influencing the interview results. In 
efforts to minimize errors an interview schedule with sequenced 
questions is the main tool of collection of data by interviewing (Hoepfl, 
1997; Charles, 1995). The questions were asked in the sequence they 
were in the interview schedule. Although the interview schedule was 



prepared in such a way that basically the same information would be 
obtained from each person, there are no predetermined responses 
(Hoepfl, 1997). In addition to the questions in the interview schedule 
some follow-up questions were included for probing or clarifying 
(Charles, 1995: 106). An interview schedule can include three types of 
questions listed by Charles (1995: 10) as highly structured, semi- 
structured and open-ended questions. The interview schedule for this 
research used the open-ended questions. The purpose of data collection 
was to help answer the research questions. h e  paragraphs that follow 
describe how data was collected from the participants in this research. 

Following the same interview schedule, st~ctured interviews were 
conducted with 22 people from the different stakeholders. This type of 
interviewing restricts the domain of relevance of the talk to a 
predetermined set of questions and by inference to a set of possible 
answers. Freebody (2003: 133) says structured interviews ensure that 
the focus of the talk is kept tight, the data collection remains focused and 
efficient, and the compilation of the data remains straightforward. This 
method of data collection contributed to time saving, since the number of 
participants was big. The structured interview questions allowed for only 
relevant information to be used while allowing for irrelevant ones to be 
discarded in the final compilation of the reporl using the data collected. 

The interview schedule used is given below: 

Are you aware of any conduct that you would consider to be 
improper among educators? 

What kind of conduct would you consider to be improper educator 
conduct? 

How do you think educator misconduct affects the learning and 
teaching in public schools? 

How else do you think educator misconduct could affect the 
learners besides their learning environment? 

In your opinion how could educator misconduct be handled? Who 
should be responsible for handling educator misconduct? 

Do you think the persons or organisations you suggested above 
are doing their duty effectively in this regard? 



7. Do you think educators are treated consistently and fairly regarding 
the handling of misconduct by the employers? 

8. Are you aware of any guidelines that the employer should abide by 
when dealing with educator misconduct? 

9. To what extent do you think the employer is abiding by the 
guidelines as suggested by legislation? 

The following is what happened in the research site while utilising the 
i n t e ~ e w  schedule. 

The researcher went to the schools, workplaces and the households of 
some participants and asked them whether they were ready to be 
interviewed. The purpose of the research was given and participants 
were assured that their names were not going to be revealed in any way. 
The participants were also told that they were selected because they 
were considered to be good sources of information regarding the topic. 
Most of them were eager to take part in the research. Individuals were 
asked the same questions; there were no focus groups, although in 
some cases participants were interviewed in pairs for convenience and in 
one instance where a learner requested to be intenn'ewed with a fellow 
learner. Data from interviews was collected by tape recording, as Hoepfl 
(1 997) says: 

Recordings have the advantage of capturing data more faithfully 
than hurriedly wriffen notes might, and can make it easier for the 
researcher to focus on the i n t e ~ e w  

No documents were given to the researcher since most of those offered 
were already obtained during the first part of the research, the literature 
review. The individual responses were taken and written under each 
individual during transcription. The next paragraph describes treatment 
of the empirical data collected in this research. 

4.3.5 Procedure after collection of data 

The methods of data analysis described in par. 4.2.2.4, namely 
descriptive analysis and interpretation, were followed in data analysis of 
this research. The only logic of the data collected from interviews with 
each participant is the order set out in the interview schedule. 
Accordingly data was put together so that it takes the order that was 
useful in answering the objectives of this research. Since most of the 
data in this research was collected by tape recording, the first stage in 



the analysis of data in this research was the descriptive stage where raw 
data was presented as was described in par. 4.3.2. Owen and Rogers 
(1998: 101) calls this "data display: where an organised assembly of 
information is presented. This leads to the next stage they call data 
"reduction" where raw information is simplified and transformed. This 
was described as analysis in par. 4.3.2, the stage where essential 
features of the data should be identified, and then the systematic 
interrelationships are described. This 'sorting' of data is essential for 
"conclusion drawing" (Owen 8 Rogers, 1998: 101). The meaning of the 
data should be established during this stage. This was also described in 
par. 4.2.2.4 as the interpretation where the researcher probes into the 
meaning of the data and the subsequent analysis. The analysis of data 
using the levels does not occur in straight line sequences (Charles, 
1995: 121). It has already been stated that there are no clear cut margins 
in the levels of analysis. The summary of the stages followed after data 
was collected is as follows: 

Presentation of data from interviews 

The tapes were replayed and the individual participants' views, 
comments and perceptions were recorded under his or her name as they 
were. The contributions were simply written as they were in the order of 
the questions from the interview schedule. 

Identifying categories and patterns 

This stage involved the grouping of participant's contributions into the 
categories of similar themes. The data was then tabulated to show the 
themes and what participants said about a theme. From the tabulated 
information subthemes emerged. This information was then used for 
interpretation described below. 

Interpretations 

The data was re-examined and categories identified to determine how 
they were linked, as described earlier on in par. 4.2.2.4. The 
interpretation of this research is fully described in chapter five of this 
research. 

4.4 Conclusion 

This chapter focused on the empirical qualitative research methodoiogy. 
Different design methods, data collection and data analysis methods 



were described, and eventually the research design for this research was 
established. 

The empirical method followed in this research was described, showing 
the method of data collection and the preliminary stages of analysis of 
the data. The rest of the analysis including interpretation is described in 
the chapter that follows. 



CHAPTER 5 

Data analysis and interpretation 

5.1 Introduction 

In chapter 4 the research methodology was discussed. A distinction 
between quantitative and qualitative methods was made. The 
qualitative method was further explored. The various qualitative design 
types, methods of data collection and data analysis were also 
discussed. Following the said design, interviews were carried out. 
following the interview schedule with open-ended questions. The 
participants were in te~ewed individually, with the exception of a few 
instances of two people being interviewed at the same time. 

As described in par. 4.3.2, open-ended questions allow for individual 
variations, which result in broadened themes and sub-themes apart from 
those easily identified from the research questions and the interview 
schedule. Individuals were free to give responses. 

The analysis procedures that followed after the collection of data, as 
described in par. 4.3.2 and par. 4.3.5, produced essential information 
for the interpretation stage of data analysis. This stage of 
interpretation, that follows the description stage, involves further 
analysis of the data. The three categories of analysis, namely 
description, analysis and interpretation, are entwined. In combination 
they were used to compile the description of the participants' 
perceptions, views, comments and suggestions. 

This chapter aims at reporting on the analysed data to expound on 
educator misconduct in the selected area in Namibia. The themes 
derived from the interview schedule as well as the responses from the 
participants shall be utilised to attempt to react to the problems posed in 
chapter 1 of this research. 

To ensure effective triangulation of data, questions and uncertainties 
that came to the fore during the literature overview described in 
chapter two and three will be answered from the qualitative data. 

5.2 Data analysis and interpretation 

The perceptions, views, comments and suggestions of the participants 
shall be analysed and reported under the themes and sub-themes below. 
There are four major topics in which about ten themes in total were 



revealed from the analysis of the qualitative data. The topics that 
emerged were: 

Existence of educator misconduct in public schools; 

Effects of educator misconduct: 

Management of educator misconduct; 

The employer and statutory and common law. 

5.2.1 Existence of educator misconduct in public schools 

This section deals with the frequency of educator misconduct, its nature 
and the examples as revealed by the research. 

5.2.1.1 Frequency of educator misconduct 

The interviews clearly indicated that educator misconduct is to be found 
in most, if not all, schools. Answers ranged from "I know a f e d t o  "there 
are many: Some participants went further to give examples of 
misconduct. All answers affirmed the prevalence of cases of misconduct, 
while one parent preferred to describe the existence of misconduct as an 
existing "problem in schools: 

5.2.1.2 Nature and forms of educator misconduct 

One principal defined misconduct as "all issues about somebody not 
doing what he is paid for". The examples given were from either own 
experiences or 0bse~ations from own institution. Principals pointed out 
what they Observed among their staff while educators gave examples of 
colleagues, including their own principals. Although names were not 
mentioned phrases such as 'in my school': "my principa1"or "there is one 
educator" gave an impression that the examples were practicable. The 
following examples were given by the various participants. 

Corporal punishment 

The majority of the participants identified the infliction of corporal 
punishment as one form of educator misconduct. Some of them referred 
to "beating" and the others used the term "mrporal punishmenr. 
Participants confirm that this foml of punishment was abolished in the 
country. From the interviews, corporal punishment is going on in schools. 
One principal confirmed this by the following observation: "You see that 
somewhere in the comer a teacher is beating a learner". At one school 
the school principal and a parent used the word "hammer" apparently to 



describe the beating or corporal punishment of leamers at that school. 
All learners who took part in the research mentioned corporal 
punishment as a form of misconduct by the educators. Of all those 
confirming the existence of corporal punishment no one, including the 
educators, supported the idea. 

Commenting on the reasons why such misconduct appears to remain 
prevalent, one grade eight learner blamed lack of respect of some 
educators by learners. This, she said, leaves some educators frustrated 
and desperate: Sometimes the teachers get to a point of not knowing 
what to do with such learners". 

Inhuman treatment of learners 

Some participants described some forms of treatment by educators that 
one could identify as inhuman. Since this response was from the 
learners interviewed at one specific school, it could be unique to one or 
more educators at that school. Examples of these forms of humiliating 
punishment are "tpping" a learner walking away from the chalkboard 
after an activity resulting in the learner falling and being embarrassed; 
asking learners to "lift a chair up until the lesson is over" and making a 
learner "lie down on the floor" as ways of punishment. These were 
identified by the primary school learners. 

Unfair treatment of learners 

Learners who took part in the research identified some forms of educator 
misconduct that they found to be "unfair". They said that being sent out 
of the classroom during lessons was not fair. In addition, a learner at a 
combined school thought that educators should not discuss the learner's 
behaviour at school in the community. Principals were also alleged to 
protect educators who beat leamers. Where a learner was assaulted by 
an educator, the principals supported the educators. One principal 
mentioned an educator who demanded his learners to "make 
appointments before seeing him for anything"and described this attitude 
as "unfair" to learners. Where no appointment has been made, the 
leamers would have to do that first then would have to come later at the 
time of appointment. The concept of fairness was also mentioned in 
relation to the managing of misconduct, particularly by the principals as 
discussed later in par. 5.2.4. 

Verbal abuse 



Communication between educators and learners and educators among 
themselves was identified as another source of educator misconduct. 
Most leamers who took part in the research found the "shouting at 
leamers" and "insulting" by educators not good, particularly when they 
were "insulting you by your mother, house or yourself: Verbal attacks 
among educators were also described by one parent as a form of 
misconduct. An incident that was reported on involving an educator who 
was, according to one principal, "taken out of the system"for misconduct 
shows the seriousness of some misconduct taking place in the schools. 
The educator would chastise the principal about his age (he was younger 
than the educator), describe some meetings as "stupid" and threaten to 
"beat up" the principal in front of "everyone: The educator displayed 
"insubordinate" behaviour and "lacked respect for author@", These 
verbal attacks are some examples of misconduct that lead to the 
dismissal of the educator. 

The sexual relationships between learners and educators are the other 
learner-related forms of educator misconduct that were mentioned by 
many of the participants. The paragraph that follows describes their 
responses. 

Sexual relationships among educators and leamers 

Many of the participants mentioned this form of misconduct in one way or 
the other. The terms that were used by both learners, educators, parents 
and ministry officials, were 'kex relationships with leamers", "teenage 
pregnancies: "sugar daddy and mom educators: "rape of school girls", 
"sex with leamers in the classrooms: "love affairs" and "impregnating girl 
leamers: Some participants who identified sexual relationships as an 
offence included women educators also as possible perpetrators. The 
regional director of education who took part in the research pointed out 
that the relationships are mainly between male educators and female 
schoolgirls. Although one educator mentioned "teenage pregnancies" he 
pointed out that the frequency these days is very low "because of the 
punishment: Some principals in te~ewed pointed out that this kind of 
conduct leads to termination. One principal interviewed, who is also a 
union representative, pointed out that there is nothing the union could do 
when a member is found "guilty of that misconduct: Participating parents 
questioned the roles of educators as guardians of learners while they are 
away from home when they had sexual relations with the learners. 



Misconduct cases dealt with so far are related to the interaction of 
educators and the learners and other educators. The paragraphs that 
follow shall focus on the participants' contribution on educators and their 
professional conduct. 

Professional conduct 

To the question on the interview schedule saying: "Are you aware of any 
conduct that you would consider to be improper among educators?" The 
participants identified many forms of misconduct related to professional 
conduct. The following are some forms of misconduct that can be 
discussed under this sub-theme. 

o Punctuality 

The concept was described in different ways with most participants 
preferring to call it "late-corning to lessons" or "latecoming for classes", 
"lack of punctuality" while one participant said ~rofessionals corning to 
school five to ten minutes late: Most participants who confirmed 
existence of this form of misconduct are senior educators, principals and 
heads of departments. This could possibly be due to frustrations on their 
part, particularly if the educators are doing so "for no reason: Directly 
related to this misconduct is the habit of leaving the workplace "early 
without informing the seniors" also for no other reason than "their 
personal interests: The next form of unprofessional conduct frequently 
observed by the participants is absenteeism. 

o Absenteeism 

Absenteeism emerged to be of two types, as described by some 
participants. First, educators would be in the school but they would not 
attend to the classes. The reasons given were that learners are left 
without educators during examination times while educators are "marking 
in the staffroom." This is contrary to the examination 'timetables' 
information that educators should not mark during the lessons. Others 
were said to absent themselves because they were "out in the sunshine 
or shade: This was blamed on those principals who were always in the 
staffroom or in the office while educators were "not attending to their 
duties: One principal interviewed used the term "dcdging classes: and 
he explained that "they come to school but they hide themselves in a 
certain comer instead of attending to the learners: Another participant 
gave the reason that some educators would be "sneaking out 



deliberately just to get at people: The other type of absenteeism 
identified was educators not being at the school at all. Some participants 
stated that the absenteeism could go on for a long time. A principal 
interviewed said that this could be "consecutively up to two or three 
months: 

For both types of absenteeism no valid reasons are normally given. 
Instead, some educators would rather be "drinking beef, for example. 
Abusing alcohol was identified as one of the reasons for absenteeism. It 
was also associated to other problems as indicated by the participants, 
as described in the paragraph that follows. 

o Alcohol abuse 

Alcohol abuse has been blamed for late-coming and absenteeism by 
educators, and for drunkenness even at work. The following expressions 
by some principals who took part in the research show how seriously this 
form of misconduct is regarded. They regard this misconduct as "leading 
to termination from service" and "a serious crime!" Some participants 
blamed alcohol for the lack of proper class preparation by the educators. 
An example given by a principal is where an educator becomes a 
"habitual drunk", and would come home from the bars afler midnight. 
Helshe would oversleep and wake up late for work. Such an educator 
would not be in the position to prepare for the lessons as he or she was 
supposed to, said the participant. The rest of the forms of misconduct 
identified by the participants are outlined in the paragraph that follows. 

o Other forms of misconduct 

The participants also identified the following as forms of misconduct: 
"improper dressing, especially that of ladies: sleeping during the lessons 
"in front of the learners: not being prepared or "poor preparation"for the 
lessons, "fighting among teachers: "gossiping", "mismanagement of 
school money: "disobedience" or insubordination and "providing alcohol 
to the learners: Most of these forms of misconduct described in this 
section are listed in legislation as misconduct, as discussed in chapter 
two (see par. 2.2). This confirms relevance for such provisions and the 
recommendations for action against the offenders in the legislation. 

5.2.1.3 Common law and the nature of educator misconduct 

Some participants in their responses mentioned the principle of in loco 
parentis. One educator said that educators "must act in loco parentis: 



No learners made any reference to common law principles. Principals 
who took part in the research described the duty of educators towards 
the learners in different ways. The NANW executive interviewed said, 
"Being a teacher, one is given a big responsibility by the parents to act 
as the mother or father of the learners". Another principal also said that 
When it comes to learners, we as teachers are regarded as parents, 
therefore we don't need to have relationships with leamers when it 
comes to sex". Regarding sexual relations with leamers, the regional 
chief personnel officer also said that "educators are regarded as parents 
or guardians; if sexual relations exist, then that's misconduct: The other 
principal interviewed related the position of the educator to that of the 
biological parents saying, "The position of a teacher as a parent is similar 
to that of a parent who is prohibited by law to have sexual relations with 
the children: These participants made themselves clear about the 
expectation of the community from €he educators and the law. 

The paragraph that follows deals with knowledge and perceptions of the 
participants on legislation related to educator conduct. 

5.2.1.4 Legislation and the nature of educator misconduct 

Most contributions regarding this theme came from educators since most 
learner participants and the parents were not sure or did not know. 
Although some participants are aware of the existence of legislative 
guidelines and provisions, few were able to name them correctly. In one 
interview a principal said: W e  have policies with guidelines on the 
expected teacher conduct. Supervisors must give copies of the 
guidelines to them so that they can be aware of what they are expected 
to do and adhere to." Principals said that when educators are aware of 
the policy guidelines they would be able to "behave according to law." 
According to the NANTU executive, there are different categories of 
educators regarding this. "Some educators violate the rules and are not 
aware that they have violated the rules, because they do not know the 
rules" and "some violate because they are unforlunate: He was 
describing educators who commit misconduct when they are aware of 
the law, but somehow they could not avoid the situation. The paragraphs 
that follow describe the effects of the misconduct given by the 
participants regarding the possible effects of educator misconduct. 



5.2.2 Effects of educator misconduct 

The paragraphs that follow were mainly responses to the following two 
questions in the interview schedule: 

How do you think educator misconduct affects the learning and 
teaching in the public schools? 

How else do you think educator misconduct could affect the 
learners besides their learning environrnen?? 

The nature of misconduct by educators was grouped into those 
affecting the learning and teaching and those affecting the well-being 
of the learners as discussed in the paragraphs that follow. 

5.2.2.1 Learning and teaching environment 

The empirical research revealed a number of effects on the learning and 
teaching environment. The effects and the different misconduct causing 
them are outlined in the sub-themes below. 

Loss of concentration 

Some learners interviewed said that they would lack concentration and 
interest in topics being taught by educators who "bear and "mistreated" 
them. A principal interviewed supported by a parent, said that the 
learners who have love affairs with educators would not concentrate fully 
W o  thirds of mncentration would be on the educator and not on 
learning". Some participants referred to a loss of concentration by 
drunken educators, while one educator interviewed said "when an 
educator comes to school intoxicated, the learners would not take 
himher seriously: According to one educator other educators' 
misconduct adversely affects her concentration and performance. She 
said "gossiping and ~rnours" disturb her and result in a loss of 
concentration. She becomes frustrated at "seeing the same person you 
have conflict with and where the responsible authority cannot do 
anything about ir. The educator added that rumours of "stolen school 
funds" and fighting among educators can contribute to loss of 
concentration. 

Missing out learning content 

Misconduct such as late-coming, insufficient preparation and sending 
learners out of the classroom during lessons and study time were 
criticised by the interviewed learners. One learner expressed dismay at 



being "given the punishment during study time" when there is a test 
looming. Another learner found it unfair that the "teacher is teaching"but 
"a learner is expelled from class: Loss of leaming content may also be 
due to educators who come for lessons unprepared. Such educators, 
according to one participant may "not do lesson plans accordingly, 
touching here and there", apparently leaving out some important sections 
of the syllabi. This also leads to insufficient work coverage that could 
lead to poor "results: 

Loss of leaming time 

Some participants said Time to cover the syllabus would be inadequate" 
and that loss of time would "lead to work lagging behind, contrary to what 
is planned". Reasons for loss of time, according to the participants, were 
due to lack of punctuality, absenteeism and dodging of lessons by 
educators. One educator said "a minute lost can have a long-time effect 
on leamers: A few more observations regarding time management 
expressed during the interviews are reported below. 

Less time with educator 

Some learners felt that educators left them inadequately taught when 
they skipped lessons. Some leamers said that educators should write 
more guidelines and give more explanations instead of going out. A 
principal said that learners did not get enough time with educators. If 
they are "not easily accessible" the learners would get very Yew 
comments and directions."Another principal said the loss of an educator 
after suspension or expulsion contributed to loss of contact time between 
educator and learners. He said that the dismissal of that educator would 
not be easy and the learners would "not be taught as expected: 
Participants also mentioned some effects of misconduct that could affect 
the learners' readiness to learn as described below. 

Order and discipline 

Learners develop negative attitudes, they lose respect for the educator. 
disciplinaty problems arise and "hate towards the educator and the 
subject"develop. This is caused, for example, by the "beatingsnand "bad 
treatment: The regional director who took part in this study ascribed 
"lack of order and discipline in schwls" to educatorneamer sexual 
relationships. He said educators who are involved with learners in that 
manner would no longer treat all learners equally. Such relationships can 



lead to discrimination, lowered participation in class, low self-esteem and 
such other situations as described in par. 2.2.2.3. The regional director 
said that such situations would culminate into a point where such 
educators Would favour those they befriend at the expense of others not 
in their golden books". Accordingly, he said "the situation becomes so ill- 
conducive to leaming and teaching: He said the situation would be 
analogous to the biblical "Sodom and Gomorra" instead of being real 
educational institutions. According to one principal interviewed, 
"relationships cause lack of understanding between the teachers and 
leamers: An educator interviewed also said that the educators involved 
in sexual relationships with leamers would lose respect and "learners 
would not look at that teacher as a role model". This, he said, may "lead 
to disciplinary problems, because the relationship is no longer that of 
learner and teacher". Indiscipline would affect the learning in terms of 
concentration. It may affect some learners when they get suspended 
from lessons or school. Learners may also lose faith and trust in the 
educators who are guilty of misconduct. 

Loss of faith and trust in the educator 

Learners need to be prepared for learning and teaching; misconduct by 
educators may destroy the learners' trust and faith in educators, as 
described by one principal interviewed who said: 

Learners won't take educators who misbehave seriously. This 
may result in what they say and some leaming activities being 
meaningless to the leamers. 

Another principal interviewed said leamers would give up hope of 
achieving anything under the guidance of those educators guilty of some 
form of misconduct, such as those who do not attend to their duties. 
have sexual relations with learners and who discriminate against 
learners. One of the effects of misconduct that interfere with the learning 
is fear. Fear in the classroom was attributed to a number of forms of 
educator misconduct. 

Fear 

Other than corporal punishment, "shouting" at learners was one fear 
factor created by educators in learners. A learner in grade 12 who was 
interviewed said: "Learners who are beaten become frightened; they will 
not do well in class': One parent who was interviewed said that Year 



created by corporal punishment makes leamers to be afraid of coming to 
school". 

In addition to the involved educators and the learners, other educators 
are affected negatively too. This sub-theme is discussed below. 

Effect on other educators 

One educator who took part in the research pointed out that 
"irresponsible colleagues or supe~'s0rs would affect those colleagues 
who are responsible". As explained by one principal who referred to 
sexual relationships between educators and learners saying that 
"learners would lose faith in the other teachers whom they would think 
are all like the others: The situation would be bad for the professional 
educators to proceed effectively with their duties. 

The effects discussed so far were on elements of learning and teaching. 
Participants also contributed extensively regarding the effects of 
misconduct on the person of the learners. Their views and comments in 
this regard are described in the paragraphs that follow. 

5.2.2.2 Learners' wellbeing 

The paragraphs that follow describe the participants' responses on how 
educator misconduct affects the learners' psychological and physical 
well-being. 

Psychological and emotional implications 

The participants who raised concern over this issue said that the learners 
were "psychologically" and "emotionallf affected without giving more 
details. One principal said "learners got the feeling of hopelessness in 
passing the subjecr where an educator showed little concern over them 
and their learning. Another principal stated that educator misconduct was 
responsible for "spoiling learners' brains" particularly the one of "sugar 
daddy teachers wooing learners with money to satisfy their needs: A 
senior secondary school learner described "beatings" by educators as 
leading to loss of self-confidence. She asked: When am I going to be a 
good learner?" This response was in reference to the managing of 
disciplinary cases involving other learners or educators who beat up 
learners. 

One parent said that "learners will be affected emotionallj" by educator 
misconduct. A grade eight participant described the situation of a learner 



who is sent out of the lesson resulting in that learner being emotionally 
affected, because "the learner is laughed at by the others when the 
lesson is over, for being expelled: She said that the learner would feel 
humiliated and loses self confidence resulting in him or her not learning 
well. The regional director who took part in the research described the 
effect on the young and fragile female learners" who become "confused" 
in the "drama of love affairs resulting in them losing control first, over 
their own behaviour and emotional restraint, and second, over their 
studies: Besides psychological effects learners are physically affected. 
The following sub-theme reveals the participants' views on the effect of 
educator misconduct on learners physically. 

Physical problems 

Most harmful effects are caused by "beatings" which may result in 
"disabilities" or learners "getting hurt". In a school where the term 
"hammering"was first heard by the researcher describing beating on the 
head, one parent said it could "affect the brain of the child." This 
suggested mental disability. The parent added that it "affects the abilities 
of the leamers to do things effectively". Primary school children 
interviewed were more concerned about the pain inflicted on them by 
some fornl of "punishment like lifting the chair for one whole lesson". 

Teenage pregnancies 

Regarding the effect of sexual relations, the regional director said: 

The behaviour of such teachers can prematurely terminate the 
studies of schoolgids and destroy not only the future of such 
leamers, but also the hopes and aspirations of their parents and 
other family members who were counting on the successes of 
such schoolgirls. 

The chief education personnel officer interviewed added that educators 
who had love affairs with learners are *growing a tree andcutting it: This 
he said meant that the educators cut short the aspirations of the learners 
they educate when they become school "dropouts due to pregnancies: 
This could lead to "discontinued education" because some of the 
learners would not have alternative options but to "go into the streets" 
and 'early parenthood". To round it off, the regional director's 
condemnation of the behaviour could also be used. He said that "such 
behaviour is not only a disgrace and embarrassment to the profession 



and the Public Service, it is also a betrayal of the sacred trust the nation 
has in our teaching corps". Distrust in educators by the parents and the 
whole community is not good for achieving successfully the educational 
goals. The role of the educators in preparing learners for the future in 
terms of attitude and skills was highlighted by the mature experienced 
educators. 

Attitudes and skills 

It was easy to tell what the community expected of educators in terms of 
their role in character building from the responses of the participants. 
Most expressions in this regard can be summarised by the following 
statements by some participants. One principal said "leamers look at 
teachers as role models whose behaviour they may imitate, so 
misconduct can be passed on to 1eamers"while an educator added that, 
"we educators are role models to our leamers in whatever we do: The 
last view was also echoed by one parent who expressed concern about 
educators not living up to expectations of the parents. The participants 
as indicated here look towards the educators for the development of 
attitudes and skills in children so that they could adapt well to their 
environment. 

Lack of punctuality by educators could be misguiding "towards time 
management", said one head of department. Another senior educator 
said that it was a bad example to learners when educators come to 
school carrying bottles of beer or smelling of alcohol. She said that the 
learners see all that and in future would want to behave in the same 
manner. The participants condemned such educators since some 
learners would give up hope of achieving anything under the guidance of 
educators that are guilty of these kinds of misconduct. 

Health and diseases 

It is apparent that some of the sub-themes are interrelated, for instance 
this sub-theme and all other sub-themes that dealt with sexual relations 
and assault. In a particular instance some learners at a junior secondary 
school stated their worries that "raped children could suffer from a 
disease like HIV/AIDS: Not many participants who mentioned sex 
relationships said anything about the HIVIAIDS pandemic. A principal 
confessed that beating learners to injury "can affect the health of the 
learners." Some learners might have diseases already and the assaults 
could worsen their conditions the principal added. 



The ultimate success of teaching is to have the learners leaving the 
school and going into the society as mature and positive young citizens. 
One educator was very particular about the role of educators and 
education as a whole in this regard. 

Social implications 

In the interview with a senior educator at a senior secondary school, the 
educator expressed dismay at how misconduct affected the moulding 
and preparing of learners "to go into the society: He said that educators 
do not give the learners other skills and attitudes they need to survive in 
the society, the learners are not properly educated and they also get 
poor results. Insufficient teaching and learning would make "learners 
leave school with an oblique future and low prospects of good jobs: He 
further said that learners leaving school, "don't have the proper conduct 
and proper vision and they are not really equipped, because we did not 
give them good examples: As testimony to this a grade eight learner 
said: "Educators are our heads: they must be well disciplined in order for 
us to follow their examples: The senior educator added that the type of 
society we have today requires thorough preparation for learners to 
enter, seeing that it is violent and immoral. Even if the students have the 
best results and the best jobs, if they do not have the proper attitude they 
cannot really cope. That is why people in the society die of AIDS, he 
suggested. They do not have self-control because they were not taught 
to do so. They also do not have the ability to distinguish between good 
and bad; some may be criminals, he added. 

All effects of educator misconduct discussed so far are similar to the 
ones discussed in chapter two of this study. The interviews affirmed 
the existence of misconduct and its effects. The paragraphs that follow 
shall look into themes and sub-themes derived from the discussions. 

5.2.3 Management of educator misconduct 

Participants responded to those questions requiring them to identify any 
person or body that they thought was responsible for managing 
misconduct. The question also sought the participants' suggestions on 
how misconduct could be handled. The first theme to be discussed is 
based on the question of who is or should be responsible for managing 
educator misconduct. 



5.2.3.1 The responsibility of managing educator misconduct 

Participants identified those whom they thought were responsible for 
managing educator misconduct. Their responses have been used to 
derive the following subthemes: 

Principals, Heads of departments and school management 

Immediate supe~kors starting from heads of departments, principals 
and circuit inspectors "along the hierarchy up to the top" must handle 
educator misconduct. Participants suggested that the principals must set 
up and involve committees that could be, for example, the school 
management, made up of the principal and some staff members, and the 
school board representing the parents. It was stated that the right 
procedures must be followed by the committees when dealing with 
educator misconduct. 

Accordingly preliminary investigations must be carried out so that 
supervisors could get both sides of the story. Sometimes some cases 
are resolved by the school authority, while more serious cases should go 
up to the regional level or even national level, depending on the 
seriousness of the transgression. 

Government and Ministry of Education officials 

Government service, the Public Service Commission through 
government agencies such as ministries and the Teaching Service 
Committees, depending on the choice of delegation, should deal with 
cases of educator misconduct. The guidelines on how to deal with cases 
of educator misconduct are "enshrined in the Public Service Act, Public 
Service Staff Rules and also in the Code of Conduct for Teachers", The 
role of inspectors is intermediary between the school and the regional 
office. Inspectors can make investigations when the regional director's 
office advises them to do so. They have to ensure that proper 
procedures are followed. They also have to investigate and make sure 
that there is no personal issue between the educator and the principal. 
Most participants who mentioned a hierarchy of authority in the 
managing of educator misconduct put the permanent secretary at the 
end of it. According to the regional director interviewed, the procedures 
are applied by the ministry officials up to the permanent secretary who 
has to abide by the provisions in the sources listed earlier on in this 
paragraph. 



The participants' contributions in terms of the parents' roles are given 
below. 

School board 

An educator highlighted the position of the school board in relation to the 
ministry policies, saying: The school board is the only board at the 
school that can make decisions that can be approved by the government 
or regional director? The participants supported the involvement of 
parents not only in disciplinary issues but the welfare of the school as a 
whole. Although the participants called for parents' involvement in the 
process of disciplining educators, their roles could only be limited to 
preliminary investigations where at school level the school board could 
be invited by the school principal depending on the nature of the 
infringement. When it is decided that the matter requires disciplinary 
measures, appropriate steps are followed according to provisions where 
parents have no decisive role to play. There are other stakeholders 
suggested by some participants as follows. 

Other stakeholders 

The trade unions of which educators are members "must wrne in and 
educate their members on what is expected of them as good behaviour, 
maybe churches," suggested one educator. The above can be 
acceptable in this society because the role of the church and its leaders 
is quite prominent in social issues. However the current system has no 
official recognition of the church in this regards. A grade twelve learner 
said that NAMPOL (the Namibian Police) should become involved: 
"Educators using abusive language must be reported to the police and 
be punished severely, One parent thought that the Regional Councillor 
must be more involved too. 

Some participants think the training of educators could play better roles 
in preventing misconduct by educators. Finally one educator said that 
educators ?hemselves are in position number one"to reduce misconduct 
as "we are all trained professionals: Although they identified the persons 
or organisations responsible for managing misconduct, the majority 
thought that there was a lot more that could be done for effectiveness. 
These views formed the following theme. The nature of data caused new 
sub-themes to emerge, but they are still closely related to the above sub- 
themes. 



5.2.3.2 Effectiveness in managing educator misconduct 

Many participants expressed dissatisfaction with the effectiveness of the 
stakeholders identified as responsible for managing educator 
misconduct. The immediate supervisors, particularly the principals, have 
been identified as being the worst. Participants said that the principals 
"are not effective" because educators continued with misconduct. Most 
educators and principals admitted that principals were not effective 
enough and suggested that "there was room for improvement." One 
principal suggested that misconduct should be faced and handled "head 
on like a butfalo". According to him, doing so would make it easy to 
achieve educational goals. The following have been identified by the 
participants as obstacles to proper managing of educator misconduct. 

Wayward supervisors 

The supervisors as individuals could make the learning environment and 
learners' well-being unbearable due to their inefficient leadership. 
According to one participant, supervisors must be exemplary to 
subordinates by doing the right things. When a supervisor does "corrupt 
things: others could imitate himiher, and then helshe may not be in a 
position to challenge them. The supervisor would then be 
"incapacitated'! The principal would lose power and grip over the 
situation and a chaotic situation could be created in the school 
environment. 

Corruption 

On being asked about the effectiveness of the supervisors, some 
participants said "it depends on who you are". One educator explained: 
'41 you are my friend, you can cover me up. Sometimes it's a matter of 
you help me today and I help you tomorrow." 

A person who is in the wrong might have known some misconduct of his 
or her supervisor which could lead to a situation where the supervisor 
would not be in a position to deal with the situation. It is corruption 
because the principal would deliberately allow conduct that could bring 
"disrepute to the profession: Corruption was also identified as an 
obstacle to the ministry of education, particularly when they want to 
handle cases of misconduct related to sexual relationships with learners. 
The regional director who took part in this research pointed out that 
some culprits bribed learners and their parents resulting in them not 



cooperating with the ministry or not reporting the cases at all. Closely 
linked to this is favouritism, as described below. 

Favouritism 

The chief education personnel officer identified favouritism as an 
obstacle to fairness in managing educator misconduct. He said: 

M the school is mn by people from one family, the one who is in 
charge may not be willing to see that one person loses a job 
because of the other members of the family. 

Sometimes this resulted in cases that are not reported and some people 
going free without being penalised or punished. Some senior secondary 
school learners blamed principals for conniving with educators when 
handling cases of educator misconduct particularly when they reported 
that they were assaulted or beaten by the educators. Learners who were 
interviewed complained about favouritism when they were beaten by 
educators and no action was taken against the educators by the 
principal. Principals interviewed also blamed their superiors for 
ineffectiveness in handling misconduct by educators. They are 
particularly frustrated when they report cases to the regional offices but 
the responses take very long. 

Bureaucracy 

As already said, principals say that "cases take t w  long to handle and 
finalise: Some take up to 3 to 4 months or even a year. A simple thing 
that would take one month takes a year to be solved. Another principal 
said "so you have this cloud hanging over you about things that are not 
resolved". A culprit may be disciplined when the case is already 
forgotten. Some participants suggested that it would be better for 
someone to know that hetshe is innocent or guilty in a short period of 
time. However, "the Ministy is taking forever. It also depends on who is 
involved; some known peoples' cases take an unusually long time to 
finalise. 

Workload 

One other source of frustration the principals identified as an obstacle to 
their effectiveness is their workload. Giving his own situation as an 
example, a combined school principal said that a school of an enrolment 
of "300-500 learners" gets one principal, no deputy and one head of 
department. In reality the work to be done by these people especially 



%hen it comes to supervision by only two people.. .. is too much: It 
lowers the performance of some schools. With 25 periods per week the 
principal felt that if he had to concentrate more on teaching, then the 
educators' work could not be properly controlled. 

Dishonest officials 

Most educators interviewed said that some principals are not honest 
whereas some participants said that some cases of misconduct were not 
being reported to the relevant authority, even serious ones. As already 
said under "cormption" above, cases of "unknown" individuals are 
followed up and culprits being brought to book with all regulations being 
followed. When a "known" person commits a similar transgression there 
is no urgency in dealing with the case. Some participants however said 
that there were situations where decisions were hurriedly made without 
proper investigations Yo get at individua1s"who might not be favoured by 
the "friends"and or "relativesnof the principals or supervisors. 

Levels of understanding 

Although the parents' role through the school boards was said to be 
inevitable, their effectiveness was said to be nominal. Some educators 
blamed this on different levels of "understanding" by the individuals. 
Some school board members "1ack"the understanding of "policies of the 
Education Acr. it was said that some of these school board members 
may "not be effective unless they are trained: The suggestion was that 
they must be given policies, acts and so on. These could also be 
interpreted into vernacular or otherwise. During the selection of school 
board members, those who vote should focus on people who "can read 
for themselves and understand: suggested one educator. Another 
related obstacle identified by one parent who took part in the research is 
that school board members who are not educators at that school are 
sometimes left out of the events. They would find it difficult to go into the 
school uninvited. The lack of cooperation and apparent ineffectiveness of 
the school board members, according to the parent, is due to the fact 
that they are also not remunerated for their services. They sometimes 
have to use their own resources to attend to situations in the school. The 
type of leadership was also found to play a role in the effectiveness of 
supervisors. Some principals would watch things going wrong while they 
were "jut in their offices" doing nothing about misconduct happening 



among educators. Some observations made from this research are as 
described below. 

Subdued officials 

It appeared like a sign of resignation when one principal responded to 
the question about effectiveness when he said, "We are trying, and we 
do it but our people! It's because our people are just like that". Another 
principal expressed frustration at reporting such cases as drunkenness 
among staff only to be informed that the "person is already known at the 
regional office as a habitual drunkard, so the culprit is not taken 
seriously: 

Social obstacles 

The government, according to the regional director who was interviewed. 
deals with cases that are reported. For reasons only known to them, 
certain communities and parents who become victims of educator 
misconduct "choose to keep the matters under the carpets and never 
report the case s..." If the cases are not reported there is no way the 
government could deal with them. . Rights of the accused 

Most principals pointed out that those accused who may think that their 
cases were not properly handled, had options to seek support from their 
"unions" as well as "professional legal practitioners: This sometimes 
made matters difficult for the government during "departmental 
disciplinary inquiries ... to bring the culprits to book and make them pay 
for their deeds". A principal cautioned over the legal rights saying that if 
one does not follow the proper procedures one could end up in a court. 

Self criticisms by some supe~sors who took part in the research 
matched well with what educators and learners said about them 
regarding their effectiveness. This is encouraging in terms of managing 
educator misconduct. What would be required then is the creation of a 
foundation on which the negative things mentioned about supervisors 
can be resolved because both camps are aware of them and do not 
condone them. All stakeholders are required to play their respective roles 
following the prescribed regulations for effective management of 
educator misconduct. 

Knowledge of and consistency with statutory provisions and common law 
principles when it comes to managing educator misconduct was found to 



be lacking among some supervisors. The paragraphs that follow 
describe the 0bse~ations in this regard. 

5.2.4 Management of educator misconduct and legal provisions 

During the interviews, three main themes were identified from the data 
collected regarding statutory law, common law and fairness. 

5.2.4.1 Knowledge of and consistency with statutory law 

The theme is divided into two main subthemes. Although much was 
said some participants were referring to regulations educators had to 
abide by instead of those related to managing misconduct by principals 
and supervisors. Only those contributions relevant to managing of 
misconduct have been used to build the discussion below. 

Knowledge of statutory law 

Most participants identified the Public Service Staff Rules, the Code of 
Conduct for Teachers and the Public Service Act as sources of 
regulations with guidelines that principals have to abide by when dealing 
with educator misconduct. Although some did not name any particular 
source, all agreed that regulations are there Yo be followed': A principal 
said that in addition to the Education Act Yhere are several documents 
that guide us as to what we are expected to do: Although the regulations 
are there, consistency was questioned by the participants as described 
in the following subtheme. 

Consistency with statutory provisions 

In response to the question: 'To what extent do you think the employer is 
abiding by the guidelines as suggested by legislation?" divided opinions 
were heard. Most participants blamed some principals for not being 
consistent with legislation as some would look at matters "as person 
related rather than issue related". They said some superiors would not 
look at what was done but who did it. Participants also blamed principals 
for not referring to the sources of legislation when handling educator 
misconduct. On the other hand the regional director in te~ewed said that 
the ministry follows the regulations to the book, since the punishments 
from the Public Service have always been according to the regulations. 
Some participants blamed the *regional office officia1s"for not training the 
promoted principals. A senior secondary school principal said that 
because of this lack of training, many of the school principals are not 
aware of the procedures they have to follow. 



It was suggested that employers scrutinise and understand the policies 
to avoid conflict with the workers. Consistency according to many 
participants depends on individuals, particularly among immediate 
supervisors. A regional officer interviewed mentioned that, although the 
majority are implementing the regulations, there are those who do not. 
"Some just pick up a case from the grape vine instead of from the 
regulations," he said. 

5.2.4.2 Knowledge of and consistency with common law 

Unlike the previous theme where participants could identify sources of 
regulation by way of references, no participant directly mentioned any 
common law principle. Although the wording was not there, the idea of 
the ultra and intra vires principle of common law does exist among the 
stakeholders in education, as suggested by the participants' 
contributions. Some of the participants' perceptions and comments are 
described below. 

Ultra vires doctrine 

Several participants indicated there was need for principals and other 
officials to handle misconduct cases within the regulations. Principals 
who took part in the research admitted that they have to work within the 
confines of the law or intra vires. One principal interviewed said that 
managing cases without following procedure Yould end one in court: 
Most educators interviewed pointed the need for supervisors, schwl 
boards and some ministry authorities "to follow the guidelines in order to 
effectively deal with the accusedpersons: 

Rules of natural justice 

Using examples of the participants' contribution, one participant said an 
offender must be told clearly the form of misconduct he or she 
committed, as indicated on the documents containing regulations. The 
action to be taken must also be explained to the educator, the audi 
alteram partem principle that forms part of the rules of natural justice. 
Another principal in te~kwed mentioned the need for "thorough 
investigations" from both sides. This would give the educator an 
opportunity to state his or her own case, as required by the audi alteram 
partem principle. The phrase "thorough investigation" could also mean 
that the investigating officer must take into account all the relevant facts 
according to rules of natural justice. The NANTU executive said that the 



investigators "must realise that the focus of a situation is the problem and 
not the person". This could imply that the investigating officer must pay 
sufficient attention to the relevant facts as required by the rules of natural 
justice. Objectivity of the decision maker is one principle frequently 
touched by many during the interviews. "Corruption"and "favouritism: as 
discussed in par. 5.2.3, affects the objectivity of the decision. 

Under "unfairness" the interviews offered interesting perceptions, as 
discussed below. 

5.2.4.3 Unfairness 

The concept "unfairness" was raised in question 7 of the interview 
schedule in the following words: 

Do you think educators are treated consistently and fairly 
regarding the handling of misconduct by the employers? 

Two sub-themes were derived from the interviews as discussed below. 

The participants' views of unfairness 

Many of the participants acknowledged and seemed to accept the 
existence of unfairness. Some principals who took part in the research 
said that "fair treatment is somehow impractical". They said that 
unfairness is an inborn element. According to them, human beings have 
this shortcoming of not being fair and just to one another. One participant 
said the concept of fairness is more or less an illusion "if's not something 
that is really absolute". He also said that it is difficult to say fairness can 
be consistently applied: "It's not real; it does not happen in any situation: 
Another participant's view is that of selfishness. According to a 
participant, human beings "do not like fairness to others" but to 
themselves only. It is as a result of this acceptance that some 
participants came up with suggestions for victims. According to some 
participants there are some "avenues through which they can seek 
redress", where they feel a treatment was unfair. Some names of 
organisations that could help in cases where unfairness is suspected 
were given. These are the human rights organisations such as the 
National Society for Human Rights, the Ombudsman's office and the 
Legal Assistance Centre, in Namibia. 

0 Fairness in dealing with educator misconduct. 



In the management of educator misconduct faimess could only exist 
where procedures were followed. According to participants "Xregulations 
are not followed, there will be inconsistency". Participants expect people 
to be given one penalty or punishment for similar offences where 
fairness exists. Some participants thought that there was unfairness in 
the treatment of educators in schools. They sighted family ties among 
staff members as an obstacle to fairness when school authorities 
handled cases of misconduct in schools. Other participants pointed out 
favouritism by those in authority as another obstacle to fairness. 

Some principals confessed that "in many cases people are not treated 
fairly. They recommend that personal vendetta and all kind of things be 
taken out in order to deal with the situation at hand, then people could 
probably be treated fairly. 

According to one principal, the system must get rid of "nepotism and 
corruption: so that everybody would be treated fairly. If one does 
something wrong, then one must be punished accordingly. 

5.3 Summary 

Participants accepted educator misconduct as common and part of every 
day. Some participants were outraged regarding the frequency of some 
forms of misconduct despite legislation guiding educators to demonstrate 
proper conduct. Corporal punishment is apparently going on 
uninterrupted, in spite of the fact that pain inflicting punishment is not 
only inhumane but has supposedly been abolished in Namibia. The 
implication is that there is a big gap between the expectations when the 
legislation was formulated, and the reality and practice. The seriousness 
of the policy implementers regarding this may be questioned. 

Although teenage pregnancies were said to be on the decrease, many 
participants said sexual relations among educators and learners was 
high. Some questions arise as to whether teenage pregnancies by 
educators were really reduced due to the punishment or the use of 
condoms as part of the HIVIAIDS pandemic. A further question is 
whether the issue is about relationships or impregnating learners? To 
what extent do the stakeholders (except the Ministry of Education whose 
policies are in place) distinguish between the two? It appears from the 
research that some people view impregnating learners as the problem 
rather than the relationships or affairs. Unprofessional conduct was 
mentioned particularly by the supervisors. This was probably due to 



frustration at seeing educators for instance coming late to school, 
absconding, or coming to school drunk. 

There was general consensus for a need for the enforcement of statutory 
provisions on proper educator conduct in the schools. A number of 
participants were concerned about the distribution and use of statutory 
sources, participants across the board felt that in most schools circulars 
and other documents were not distributed to all members. 

Although no one mentioned common law principles, some participants 
acknowledged the in loco parentis role of the educator. It was clear that 
educators have this duty assigned to them by the parents. Parents 
themselves felt betrayed by the unprecedented action by some 
educators who have improper relations with the learners. 

In this research learners expressed the pain they felt, the humiliation 
and disadvantages suffered through educator misconduct. The effect 
of this is bad learning, bad teaching and poor results" which in turn 
may lead to an unsuccessful future for the learner, the implications of 
which extend to family communities and the government at large. 
Concerns that arose in respect of personal effects include 
psychological, emotional, personal injuries and disabilities. Sexual 
relations were also blamed for the possible spread of HIVIAIDS, 
teenage pregnancies and loss of educational opportunities. 

Regarding the management of educator misconduct the immediate 
supervisors were blamed by the participants for ineffectiveness. Being 
honest, fair, and free of corruption and favouritism are some qualities 
expected of supervisors by the participants. 

Participants were concerned about bureaucracy in solving the cases of 
misconduct by the regional offices and the ministry leading to delays. 
The delays affect the victims of the misconduct and the management of 
the school negatively. Principals also were concerned about the 
workload that rendered their supervisory duties ineffective. The 
supervisors were equally blamed by other participants for inappropriately 
handling misconduct as described below. 

Ignorance about legal provisions was blamed on the supervisors 
themselves who did not take time to read and familiarise themselves with 
the relevant statutory provisions. The blame was also laid on the ministry 
officials at regional offices for not giving induction courses on legal 



provisions to educators promoted to management posts. When the 
supervisors are made familiar with the statutory provisions they would, in 
the process, be made familiar with the common law principles of 
fairness. 

There is apparently a lot of "unfairness" according to the participants. 
The fact that most participants accept it means that it is something 
happening in schools that may require monitoring. 

The following and final chapter shall look at the final conclusion and 
recommendations of this study. In the same chapter recommendation for 
further research shall be made. 



CHAPTER 6 

Conclusion and recommendations 

6.1 Introduction 

In this chapter the findings and implications of educator misconduct on 
education shall be surnmarised based on the interpretation of the 
research findings. This is necessary in order to establish the extent to 
which the research problems in chapter 1 were answered. Derived from 
the findings, final recommendations shall be made. 

As already pointed out in the preceding paragraph the conclusions based 
on the interpretation shall be discussed in relation to the research 
questions in Chapter 1. Some applicable legislation will be mentioned to 
link this discussion to some sources of education law. 

6.2 Educator misconduct: a legal perspective 

The following paragraphs shall be focusing on the legal provisions that 
have been discussed in chapter 2, relating some of them to the 
qualitative research findings of chapter 4. 

The participants named several forms of conduct they identified as 
misconduct. It was rare during the interviews to hear any participant 
making reference to legal implications of some misconduct. However, 
most forms of misconduct mentioned by participants violate some 
constitutional rights of the victims which could probably justify legal 
actions. Educators are doubtless the best people to protect and uphold 
the rights of the learners in schools. It was stated in par. 2.2.6.1 that 
educators have an obligation towards this duty. The inhuman treatment 
described in par. 5.2.1 violates the constitutional rights to personal liberty 
and respect for human dignity as described in par. 2.2.2.1 and 2.2.2.2 
respectively. 

The Constitution also protects the children's rights that include the right 
to education as described in par. 2.2.2.6. Participants said that some 
forms of misconduct denied learners their right to education without 
giving any specific reference to the Constitution or any statutory law. It 
was expected of some participants, particularly educators, to mention the 
need for the protection of the rights of children enshrined in the 
Constitution of the country. This apparent level of ignorance about the 
constitutional rights could be the reason why misconduct appears to be 



rampant in schools. Educators were blamed for not fulfilling their duty for 
the protection of learners' constitutional rights. While they should pursue 
the rights of learners to education, educators must also consider using 
proper disciplinary procedures against learner misconduct. It was not in 
the scope of this research to establish the reasons for rampant use of 
corporal punishment or the justification thereof. However, whatever 
reasons perpetrators could give, it is not justified by any law in the 
Republic of Namibia (par. 2.2.2.1). 

Most principals demonstrated their knowledge of the existence of 
legislation that defines misconduct, particularly the Public Service Act 13 
of 1995 (Namibia, 1995). This act and other legislation including the 
South African Employment of Educators Act of 1998 (SA, 1998) were 
used in this research to describe what constitute educator misconduct. 
The qualitative research carried out revealed from participants some 
common misconduct by educators most of which coincides with those 
identified from the legislation and other determinants as discussed in the 
literature review chapter 2 and 3. The comments in the following 
paragraphs are derived from the literature review and the qualitative 
research methodology. 

6.3 Literature review 

The findings of the literature study carried out in this research shall be 
summarised in this paragraph to show how the problems posed in this 
research have been answered. Accordingly the paragraphs shall be 
deliberately linked to the problems as posed in par. 1.3. 

6.3.1 Frequency of educator misconduct 

Problem: A high frequency of educator misconduct does exist in public 
schools, including serious misconduct such as sexual abuse of learners, 
fraud, truancy, theft and dealing in drugs. 

A number of sources particularly articles from authors in journals and 
newspapers revealed that there is misconduct in the education systems, 
not only in Namibia but other countries. Governments are making efforts 
to improve on the legislation that provides guidelines to educator 
misconduct. In Namibia the Code of Conduct for Teaching Service 
(Amendment 15 of 2004) is the latest of such a document at the time of 
writing this research. The South African Council of Educators Act 31 of 
2000 (SA, 2000) was also added to current legislations to guide 



educators on the recommended conduct. Despite these provisions 
sources have revealed that educators are often found guilty of 
misconduct particularly of fraud, truancy, theft and dealing in drugs, 
corporal punishment, violence, sexual abuse of learners and to some 
extent colleagues. In relation to the educator's role as role models of 
proper social conduct, educators were found lacking in this regards to 
the disappointment of the other stakeholders particularly the parents and 
the community. 

The other forms of misconduct revealed through literature review are 
those acts by educators that violate the legislative provisions particularly 
the constitutionally guaranteed rights of the learners and other 
stakeholders in education. It is misconduct when, for example, educators 
violate the fundamental human rights and freedoms described in par. 
2.2.2. According to this revelation misconduct is prevalent in schools. It 
has varying degrees of intensity depending on the management of 
misconduct from one school to the other. The paragraphs that follow 
focus on the effects of educator misconduct. 

6.3.2 Effects of educator misconduct 

Problem: Educator misconduct is seriously hampering effective 
education and adversely affects learners' well-being and the leaming 
environment. 

A lot of effects of educator misconduct in education were revealed from 
literature studied. Effects of educator misconduct were discussed under 
each determinant in chapter 2. The effects on the learning and teaching, 
according to the literature, affect the learners' performances and the 
colleagues' output. This could lead to the failure by the education system 
to achieve its objectives or goals. 

Misconduct by educators was found also to affect the psychological and 
physical wellbeing of the learners and some educators. Violence in 
education was found to lead to such harmful effects as disabilities and in 
terms of sexual offences, diseases and unwanted pregnancies with 
consequent effects such as loss of schooling, a constitutional right. One 
way of reducing misconduct by educators is through the proper 
management. The roles of the principals and parents regarding 
management of educator misconduct were focused on in this stage of 
the research. 



6.3.3 Management of educator misconduct 

Problem: The principals and the parents via elected school boards are 
probably not playing an effective role in dealing with educator 
misconduct. 

The role of some stakeholders in the management of educator 
misconduct was analysed, particularly in chapter 3 of this research. The 
role of the legislation was, however, looked at first, then that of the 
stakeholders. The same order is followed in the following paragraphs. 

6.3.3.1 Legislation 

Problem: Employers are inconsistent with and are not abiding by the 
statutory and common law provisions regarding fairness when handling 
cases of misconduct. 

The need for complying with the requirements of the legal provisions in 
the management of educator misconduct was found to be indispensable. 
As has already been said in this chapter, the educators have to abide by 
the legal provisions such as the Namibian Constitution, the Labour Act 6 
of 1992 (Namibia, 1992) and the Public Service Act 13 of 1995 Namibia. 
1995). The Constitution guarantees the protection of the rights of others. 
When educators are familiar with its provisions they do not violate others' 
rights so they do not commit bad conduct. The Labour Act provides for 
the essential guidelines in labour relations. Managers of educators must 
abide by the provisions in the management of misconduct while the 
educators themselves have to ensure that they abide by the legislation to 
protect the rights of others in labour relations in education. The Public 
Service Act is there to guide educators who are public servants on the 
recommended conduct. It has its regulations, such as PSSR Amendment 
Notice 05 of 1999, Amendments to the Public Service Staff Rules 
(PSSR) (Namibia, 1999a): Misconduct and Disciplinary Action, which 
provide the procedures to be followed when public servants are accused 
of misconduct. These ensure that there is procedural and substantive 
fairness. The consistence with legal provision was not satisfactorily 
established in this part of the research, but it was well answered in the 
qualitative research methodology as discussed later in this chapter in 
par. 6.4. Principals, supervisors and the regional office officials must 
handle educator misconduct according to the provisions of this 
legislation. In addition to abiding by the legal provisions the supervisors 



have other demands on them as described in the summary of the 
relevant paragraphs of chapter 3 below. 

6.3.3.2 Principals and parents 

Principals assume not only the role of the representative of the employer, 
but they are also the supervisors of the educators and other staff 
members at a school as an institution. It is because of their position that 
the principals are considered to be key figures in the management of 
educator misconduct. According to the findings from the literature the 
principals have the duty to manage the day to day activities where they 
can monitor the situation and possibly find sources of misconduct and 
attend to them. The principals have the duty to consult with other 
stakeholders including the parents through parents' bodies such as the 
school boards in Namibia. Such consultations are necessary for dealing 
with misconduct. This is when parents can be involved. 

Regarding the position of parents, it is legally provided in Namibia by 
legislation, such as the Education Act 16 of 2001 (Namibia, 2001), that 
parents be involved in the issues affecting their children in schools 
through the school boards. This includes attending hearings involving 
educators and making recommendations for action. Parents are however 
limited to recommendations and not decision making regarding the 
nature of penalty, the prerogative of which lies in the hands of the 
employer who is guided by legislative provisions. 

In addition to the parents and the principals, the research of the literature 
revealed also that the management of educator misconduct involves 
partners in the labour relations particularly the employer and the 
educator unions. As described in par. 3.4.2, unions' roles in the 
management of educator misconduct is to attend hearings primarily as 
representatives of the accused employees as well as ensuring that their 
members are not disadvantaged during the hearings. As already 
discussed the employer has to be involved in the management of the 
educator misconduct. It is the duty of the employer to make sure that 
they follow the procedure outlined in the legislation such as the Labour 
Act 15 of 2004 (Namibia 2004d) and Public Service Staff Rules (PSSR), 
Notice 5 of 1999 (Namibia, 1999a). 

The foregoing paragraphs summarised what the legislation and other 
literature say about the frequency and the effect of educator misconduct. 



It also summarised the literature research findings on the management 
of educator misconduct. 

There is a link between the literature findings and the qualitative 
research carried out. The literature review answered the research 
problems based on documentation from legislation and other sources 
such as textbooks, journal articles, and newspaper articles. The 
qualitative research as part of the whole research attempted to answer 
the research questions based on the views, perceptions and comments 
from the people through interviewing. The paragraphs that follow 
summarise the research findings from the empirical research. 

Similar paragraph titles will appear in this section as the previous one 
(6.3) because both the literature review and the qualitative research were 
carried out to answer the same research problems in chapter 1. 

6.4 Qualitative research 

The purpose of this section of the chapter is to look at the extent to which 
the research questions are answered through the empirical research. 

Findings in this research may not be conclusively considered as 
representative of the nationwide general trends regarding educator 
misconduct in Namibian schools. This research was done in a rural 
setting where a few people were deliberately selected as possible 
sources that could give representative information from different 
stakeholders in education. In this respect the qualitative research data 
obtained may be accepted as genuine perceptions, views, comments 
and suggestions of the parlicipants under that particular setting. The 
information so obtained is useful in discussing critical issues raised 
during the research and to make valid recommendations as stated in par. 
6.1 above. The paragraphs that follow give some concluding remarks on 
the nature, effects and management of educator misconduct from this 
research. 

6.4.1 Nature of educator misconduct 

The common forms of misconduct mentioned by participants in par. 5.2.1 
do not include some serious misconduct such as fraud, theft and dealing 
in drugs as suggested in chapter 1. Sexual abuse of learners and 
truancy were however identified. Theft, fraud and dealing in drugs are 
more criminal cases that participants probably failed to mention willingly. 
The fact that they were barely mentioned could give an impression that 



such misconduct does not exist. Participants could have given some 
examples of educators that were found guilty of one or more of these 
forms of misconduct. Dealing in drugs or any related misconduct was not 
mentioned at all. Theft was only mentioned in reference to the 
mismanagement of school funds, which may not necessarily be theft. 
This could lead to the possible belief that there is no theft by educators 
or that it is taking place, but is not taken seriously. In that case there may 
be a need to define what may be considered as theft at public 
institutions. Coming from a war situation where stealing from government 
institutions could have been difficult to control there could possibly be a 
need for the communities to be taught to respect and protect public 
property. 

It is apparent from this research that educators find themselves guilty of 
misconduct because of the apparent lack of knowledge of legal 
provisions. It is essential that educators protect the learners' rights rather 
than be the perpetrators themselves. Participants suggested that 
educators be well developed in this area during their training. 

6.4.1. 1 Statutory law 

Although the existence of legislation was confirmed by the participants, it 
appears as if the consistency with these regulations was inadequate 
among the educators, hence the high frequency of educator misconduct 
as revealed by the research. The first reason given for this is the 
apparent insufficient input by the training institutions as suggested by 
some participants. Secondly the attitude towards the documentation or 
circulars received from the Ministry by the principals as well as the 
educators was offered as a reason. According to the research, principals 
and educators do not distribute and read the sources of legislation. In 
terms of the protection of learners' rights one needs to be familiar with 
the Constitution and even the related international law. During the 
research participants made little reference to Constitutional provisions 
when talking about the learners' rights. Regarding the professional 
conduct, educators also need to be familiar with the provisions of the 
Education Act, The Code of Conduct for Teaching Service, The Public 
Service Act and its regulations as well as the Labour Act. Legal 
provisions and common law principles must be made familiar to 
educators. Throughout their service they must be trained in this regard, 
since legislation is amended from time to time. 



The paragraph below shows the level of understanding of the 
participants of the principles of common law particularly in relation to 
educators, principals and regional personnel of the Ministry of Education. 

6.4.1.2 Common law 

Many principals, educators and education regional personnei interviewed 
blamed educators who got involved in sexual relations with learners for 
violating the in loco parentis principle of the common law. Their argument 
is simply that educators were tasked with the responsibility of ensuring 
total safety of learners at schools and therefore should not be the 
perpetrators. Par. 2.4.1 describes this common law principle linking it 
with some provisions particularly s. 65A(a) of the Code of Conduct for 
Teaching Service Amendment 15 of 2004 (Namibia, 2004a) that 
emphasises this duty of educators. The research also revealed that 
educators are guilty of inhuman treatment of learners. It must be 
established whether there is enough protection against sexual abuse and 
physical violence in the schools or the system as a whole. 

Little knowledge of education law could be described as a major obstacle 
to the protection of learners' rights. One who knows the law would likely, 
according to the intra vires principle, stay within their legal limits. Some 
educators may wrongly think that they are within the law when handling 
learners, most likely due to their lack of or inadequate training, little 
experience and to some extent immaturity. The educational authorities 
and the supervisors of the schools may be required to assess the calibre 
of educators in this regard and decide on which sections of the education 
law they have to improve on. Training workshops must then be 
conducted as required. 

Some leamers complained of principals favouring certain leamers and 
educators when making decisions regarding a conflict between two or 
more parties. This is a violation of the objectivity element of the rules of 
natural justice. In order for an educator to abide by such provisions they 
have to know them. The rules of natural justice must be made familiar to 
all educators not necessarily supervisors only. 

Educators who are well informed of the most important legal provisions 
would probably commit fewer acts of misconduct than those who are 
ignorant of such provisions. Well-informed educators may realise the 
importance of preparing the learners to receive instruction and to 
participate freely in learning activities. Those educators who do not know 



the provisions are likely to be perpetrators of misconduct resulting in 
some undesirable effects to the learners. 

6.4.2 Effect of educator misconduct 

For the purpose of this chapter, the effect of educator misconduct on the 
learners and other stakeholders, namely those related to learning and 
teaching, and those that impact on the wellbeing of leamers in particular 
were looked at. 

Regarding learning and teaching, misconduct affected negatively the 
learners' ability to concentrate, affected the learning time and created 
disorder that interrupted learning and teaching. The educators were 
blamed for this effect, particularly the inhuman treatment of learners such 
as corporal punishment and unprofessional conduct, such as lack of 
punctuality, absenteeism, and improper relations with learners. The 
unprofessional conduct affects the smooth running of the school hence 
Indirectly the other educators. The same kind of misconduct could also 
affect the learner's wellbeing as summarised below. 

Educator misconduct was said to be psychologically and physically 
harmful to learners. Psychological effects could lead to learners being 
afraid of coming to school and failing to participate freely in learning 
activities and aggression particularly in reaction to corporal punishment. 
Physical harm could lead to permanent disabiltty while sexual 
relationships could lead to loss of schooling and diseases among the 
learners. 

The learners in school need protection from educators that violate their 
rights or anything that interferes with their learning and wellbeing at 
school. Educators must abstain from conduct that affects the leamers' 
said rights. To reduce educator misconduct the school authorities or 
employers of educators should use appropriate procedures as suggested 
by the legislation to manage educator misconduct. 

6.4.3 Managing educator management 

Immediate supervisors (subject heads, the principals, and inspectors) 
through to the permanent secretary for education in Namibia are the 
people identified as being mainly responsible for managing educator 
misconduct. The participants also recognised the importance of involving 
all stakeholders to solve issues of this nature. The other stakeholders 
identified are the learners, parents, police and the regional councillors. 



Parents' roles, though confirmed in interviews, were said to be very 
weak. Obstacles to parents' involvement were identified as their lack of 
knowledge of legislation on educational matters and the lack of 
inspiration, as well as their lack of self-assurance in their roles; a position 
some principals and educators took advantage of. 

The management of educator misconduct, according to the research 
findings, must be done according to relevant law. However, some 
principals struggled to name precisely the sources of legislation that are 
believed to be their tools regarding the management of educator 
misconduct. It was revealed that some principals used unorthodox and 
probably often illegal methods when dealing with educators suspected of 
misconduct. 

The procedures in managing educator misconduct must be consistent 
with procedural faimess and substantive fairness. Regarding fairness, 
the research established that principals, in particular, fell short when 
dealing with educator misconduct. It was also revealed that favouritism, 
corruption and nepotism were key obstacles in the proper management 
of educator misconduct. 

6.5 Recommendations 

In order to reduce the frequency of educator misconduct, a number of 
recommendations on the key issues to be addressed are made so as to 
make the schools safe places for learning and teaching. It is also 
believed that these recommendations for intervention would help to 
preserve the status of education as a respectable profession. 

6.5.1 Identifying and monitoring misconduct 

Having noted the high frequency of educator misconduct in the schools it 
is the duty of all stakeholders in education to be fully alert. To become 
aware of instances of educator misconduct, parents should take time to 
talk to and listen to their children about their daily activities. This could 
help them to determine whether their learning environment was safe. In 
so doing they could hear incidences of violence or unprofessional 
conduct by educators. School counsellors must be established at each 
school to talk to learners who show signs of abnormal behaviour. This 
would enable the learners to confide in some people and be free to talk 
about their problems; some of which could be due to educator 
misconduct. Principals must also have time to talk to learners in their 



ciassrooms and as individuals: this could make them to be more familiar 
with them. The learners must be assured of the principals' roles as 
guardians. The register class educators must do more than just marking 
the register. They must assume their roles as the 'parents' of the 
learners at school. These educators must talk to their learners, listen to 
their problems and where they suspect abuse they have to take 
appropriate action, such as taking the case up with the relevant 
authorities. 

Principals must also look at the relationships among educators and talk 
to those educators who appear to be unusually withdrawn. They could 
find cases of harassment, discrimination and intimidation among 
educators for example. 

All other educators and stakeholders, especially members of the 
community, rnust take it as their responsibility to report any unusual 
relationships and behaviour among educators and learners to the school 
circuit offices and the ministry. The community has the duty to protect 
their young ones. In addition the community has a duty to protect their 
school and its staff members from rogue educators. The school in 
particular has the legal duty of care, as described below. 

6.5.2 Duty to protect the learners 

During school hours, as well as during extra-curricular activities, 
educators have the legal duty of care to protect children from anything 
that could be hamlful to them. The school staff must ensure that the 
activities carried out at school are not harmful to the learners. Care rnust 
also be taken by the schools to remove dangerous situations. Although 
this could be known already, educators and ail stakeholders must be 
regularly reminded so that their actions are also guided by this 
requirement. Educators and those people dealing with learners at the 
school must also be guided by the legal provisions to reduce misconduct 
as described below. 

6.5.3 Consistency with legal provisions 

As has been established, educators are not adequately familiar with 
the legislative and common law provisions. A situation such as that is 
not good for education in terms of learners' rights and the management 
of the school, particularly educator misconduct. The provisions offer 
guidelines for the proper conduct of educators as well as the proper 



procedure for managing educator misconduct. Individual educators 
must make an effort to locate the documents that contain the legal 
guidelines. Principals as well must familiarise themselves with such 
legal documents in order for them to maintain fairness in managing 
educator misconduct. The ministry officials at the regional offices, and 
more specifically the inspectorate, must make sure that schools 
distribute the documents. They must make sure that they are made 
familiar with the content. There should be some follow up mechanisms 
in this regard. This will reduce educator misconduct. It is also the duty 
of educators to guard upon themselves so as to avoid being found 
guilty of misconduct. The paragraph that follows will focus on the 
element of self-discipline. 

6.5.4 Improving on self-discipline 

Educators are always in the limelight in the community at large. They are 
expected to be role models of good behaviour to learners. It is with this 
idea that educators have to make effort themselves to be good examples 
to the learners and also to avoid bad conduct. Self-discipline is most 
likely to be more effective than externally imposed discipline. In this 
regards educators are called upon to be more professional in their 
actions, by for example being punctual and avoiding alcohol abuse. Lack 
of respect for learners may contribute to abusive behaviour such as 
assaults and sexual relations. Self-disciplined educators would be 
required to assume roles of mature adults with premeditated actions that 
are also according to the law. 

6.5.5 Roles of principals in managing educator misconduct 

The stability of a school in terms of the learning and teaching 
environment is most probably determined by the management skills of 
the principals. Principals are expected to be on the look out for anything 
that disrupts the learning and teaching in their schools and to take 
immediate appropriate action as required. In terms of managing educator 
misconduct the principals should observe the regulations abiding them to 
certain procedures. The principals must be consistent with these 
regulations to any wrongdoer irrespective of their standing in the school 
or community. The principals must involve other stakeholders in 
disciplinary matters as required by the provisions. The paragraphs that 
follow deal with how parents and the employer could reduce misconduct 
in schools. 



6.5.6 Roles of parents in managing educator misconduct 

It was noted in this research that the roles of the parents in managing 
educator misconduct was inadequate despite government efforts to 
elevate their roles. In addition to making the roles of parents legal 
through provisions in the Education Act (Act 16 of 2001) and publishing a 
booklet describing their roles, more could be done to improve the 
effectiveness of the parents. The research established that to some 
extent the parents were used as rubber stamps to endorse what the 
principals want. The ministry must therefore educate the parents through 
workshops in their languages where necessary, on their rights and 
responsibilities. The government must also consider some incentives in 
the form of refunds for transport and even some awards for best school 
board members. This could motivate parents to be more involved in the 
school activities. 

6.5.7 Roles of Me employer in managing educator misconduct 

The employer, in this case the Ministry of Education, could do much to 
reduce the misconduct by educators. Principals blamed the delays in 
solving cases of misconduct to bureaucracy; the ministry can reduce this 
in support of the efforts by the school principals. Using its resources the 
employer must set up mechanisms to promote the knowledge of the 
legal provisions among the educators and the parents through training 
workshops, as already suggested in the paragraphs above. Principals 
must be given induction courses in the management of educator 
misconduct using the relevant legislation and common law. They must 
not be let to discover the procedures when some misconduct takes 
place. Government must work with the educator unions in the efforts to 
minimise educator misconduct. 

6.5.8 The roles of unions 

It was mentioned by the NANTU representative that educators undergo 
some workshops to train them on their rights at the workplace. Unions 
must also emphasise the rights of others such as the employers and the 
learners in the school as a workplace. Educators must be urged to 
respect their contracts of employment as well as legislation guiding their 
conduct at the workplace. In addition unions must applaud government 
efforts to reduce educator misconduct as described in the paragraph 
above. 



6.6 Recommendation for further research 

As already mentioned in par. 6.3, this research was conducted in rural 
conditions, therefore the data used is based on one social setting. For 
broader perspectives on educator misconduct in Namibia, it is necessary 
to carry out further research on a similar topic or other relevant topics. 
Further research could be conducted in urban areas, different education 
regions and/or at national level. 

Further study could be carried out on the following: 

An education law perspective on corporal punishment. 

An education law perspective on sexual relations between 
learners and educators. 
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Addendum: The Constitution of the Republic of 
Namibia 

7.1 Chapter 1: The Republic 

7.1.1 Article 1 - Establishment of the Republic of Namibia and 
Identification of its Territory 

(1) 
The Republic of Namibia is hereby established as a sovereign, secular. 
democratic and unitary State founded upon the principles of democracy, the 
rule of law and justice for all. 
(2) 
All power shall vest in the people of Namibia who shall exercise theit 
sovereignty through the democratic institutions of the State. 
17\ 
\"I 

The main organs of the State shall be the Executive, the Legislature and the 
Judiciary. 
(4) 
The national tenitow of Namibia shall consist of the whole ol the tenitow 
recognised by the lhemational community through the organs of the ~ r i t e d  
Nations as Namibia, includina the enclave, harbour and port of Walvis Bav, as 
well as the off-shore isiands 61 Namibia, and its southem boundary shall 
extend to the middle of the Orange River. 
(5) 
Windhoek shall be the seat of central Government 
(6) 
This Constitution shall be the Supreme Law of Namibia. 

7.1.2 Article 2 - National Symbols 
HI  
I., 

Namibia shall have a National Flag, the description ol which is set out in 
Schedule 6 hereof. 
(2) 
Namibia shall have a National Coat of Arms, a National Anthem and a 
National Seal to be determined by Act of Parliament, which shall require a 
two-thirds majority of all the members of the National Assembly for adoption 
and amendment. 
(3) 
(a) 
The National Seal of the Republic of Namlbia shall show the Coat of Arms 
circumscribed with the word "NAMIBIA' and the mono of the country, which 
shall be determined by Act of Parliament as aforesaid. 

%e National Seal shall be in the custody of the President or such person 
whom the President may designate for such purpose and shall be used on 
such official documentsas the President may determine. 



7.1.3 Article 3 -Language 
(1) 
The official language of Namibia shall be English. 
171 
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Nothing contained in this Constitution shall prohibl the use of any other 
lanouaae as a medium of instruction in priiate schools or in schools financed 
or &b&I!sed by the State, s~blect to comphance wlth such requrements as 
may be mposed by law. :o ensure profnc ency in tne on clal language, or tor 
pedagogic reasons 
13) 
~ & h i n ~  contained in Sub-Article (1) hereof shall preclude legislation by 
Parliament which permits the use of a languaqe other than English for 
leoislative. administrative and iudicial ournos& in reaions or areas where - . ~ , . - 
such other language or languages are spoken by a substantial component of 
the population. 

7.2 Chapter 2: Citizenship 

7.2.1 Allicle 4 -Acquisition and Loss of Citizenship 
(1) 
The following persons shall be citizens of Namibia by birth: 

la) 
those born n hamibia before the date of Independence mose  lathers or 
mothers would have been Nam~b~an cn zens at the time ot the o~rth ol such 
persons, if this Constitulion had been in force at that time; and 

(b) 
those born in Namibia before the date of Independence, who are not 
Namlb4an c ttzens ~nder  Sub-Artlcle (a) hereof, and whose falners or mothers 
were ordtnar~ly resioent in hamlola al the tlme of the b~nh of sucn persons 
provided that their fathers or mothers were not then persons: 

(aa) 
who were enjoying diplomatic immunity in Namibia under any law relating to 
diplomatic privileges; or 

(bb) 
who were career representatives of another country: or 

(CC) 
who were members of anv wlice. militaw or securitv unit seconded for service 
w!thln harntbla by tne ~o;drnrnent of another counfnl provded further tnat 
ths Sbo.An cle shall not app y to persons clalmlng ccllzensh p of ham b ~ a  by 
birth if such oersons were ordinarilv resident in ~amibia at the date of 
ndependence and had oeen so rekent  for acont.ndous pernod of not less 

than f ve 151 years proor to s ~ c h  date, or d the fatners or molners of such 
oersons claimino citizenshio were ordinarilv resident in Namibia at the date of 
ihe birth of suchbersons and had been so'resident for a continuous period of 
not less than five (5) years prior to such date; 
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ih'bse born in Namibia after the date of Independence whose lathers or 
mothers are Namibian citizens at the time of the birth of such persons; 

(d) 
those born in Namibia after the date of lnde~endence who do not aualifv for 
cttlzensn p under Sub-Artlcle (c) nereol, and whose fathers or motners are 
ord nar~ly restdent In Nam~b~a at the tme ol the b rth of such persons prov ded 
that thei; fathers or mothers are not then persons: 

(aa) 
enjoying diplomatic immunity in Namibia under any law relating to diplomatic 
privileges; or 

(bb) 
who are career representatives of another country; or 

whb are members of any police, military or security unit seconded for service 
within Namibia by the Government of another country: or 

(dd) 
who are illegal immigrants: 

provided further that Sub-Articles (aa). (bb), (cc) and (dd) hereof will not apply 
to children who would otherwise be stateless. 
(2) 
The following persons shall be citizens of Namibia by descent: 

(a) 
those who are not Namibian citizens under Sub-Article (1) hereof and whose 
fathers or mothers at the time of the birth of such persons are citizens of 
Namibia or whose fathers or mothers would have qualified for Namibian 
citizenship by birth under Sub-Article ( I )  hereof, if this Constitution had been 
in force at that time; and 

(b) 
who comply with such requirements as to registration of citizenship as may be 
reouired bv Act of Parliament: orovided that nothing in this Constitution shall 
preclude ~arhament from enadt ng tegslatton wn& requlres the blnh of s ~ c h  
persons born after the date of naependence lo oe reg~slered vvllhln a spectflc 
time either in Namibia or at an embassv, consulate or-onice of a trade 
representative of the Government of ~amibia. 
(3) 
The following persons shall be citizens of Namibia by marriage: 

(a) 
those who are not Namibian citizens under Sub-Article (1) or (2) hereof and 
who: 



(aa) 
In aood faith maw a Namibian ciiizen or. orior to the coming into force of this 
coinst t ~ t  on in good fa th marred a person who would hav;quai f ed for 
Namtblan crtlzensh p 11 lhls ConSt~lu1~on had been in lorce, and 

&sewent to such marnage have ord'narily resided in Nam bia as the 
spoLse of such person lor a period of not less than two (2) years: and 

(CC) 
apply lo become cilizens of Namibia; 

(b) 
for the purposes of this Sub-Article (and without derogating from any effect 
that it may have for anv other purwses) a marriage bv customary law shall be 
deemed to be a marrlage prov ded that nothmg in th s ~onstitut~on shall 
prec ude Par lament from enactlng eg slatlon wnlch dehes the requirements 
which need to be satisfied for a marriage by customary law to be recognised 
as such for the purposes of this Sub-Article. 
(4) 
CitizenshiD bv reaistration mav be claimed bv Demons who are not Namibian 
cltuens under SLD-~ncies (I j (2) or (3) her&f and who were ordmar ~y 
res~dent n Nam~oia a1 me dale of lndepenaence, and had been so restdent for 
a continuous period of not less than five (5)  years prior to such date: provided 
that application lor Namibian citizenship under this Sub-Article is made within 
a period of twelve (12) months from the date of Independence, and prior to 
making such application, such persons renounce the citizenship of any other 
countrv of which thev are citizens. 
(5, ' 
Citizenship by naturalisation may be applied for by persons who are not 
Namibian citizens under Sub-Afticles(l), (2). (3) or (4) hereof and who: 

(a) 
are ordinarily resident in Namibia at the time when the application f o~  
naturalisation is made: and 

have been so resident in Namibia for a continuous period of not less then f i e  
(5) years (whether before or after the date of independence): and 

( 4  
satisfy any other criteria pertaining to health, morality, security or legality of 
residence as may be prescribed by law. 
(6) 
Nothing contained herein shall preclude Parliament from authorizing bv law 
the coniermenl of hamtblan c~ttzensh~p upon any f11 and proper perion by 
v ~ n ~ e  of any specla sk I or experience or commitment to or servtces rendered 
to the ~amibian nation either before or at any time after the date of 
Independence. 

in 



Nam~b an c~ttzenshlp shall be lost by persons who renounce me~r Nam~b~an 
cnlzensnlp by voldntaruy slgnlng a formal declarat~on to that effect 
(8) 
Nothlng in thls Const~tut~on sha I preclude Parhamen1 from enactlng leglslat~on 
provldlng for the loss of Nam~b~an ctfzenshlp by persons who after the date of 
Independence: 

(a) 
have acquired the ciluenship of any other country by any voluntary act: or 

(b) 
have served or volunteered to $ewe in the armed or security forces of any 

other country without the written permission of the Namibian Government; or 

(c) 
have taken up permanent residence in any other country and have absentea 
tnemselves thereafter from Nam~b~a for a penod in excess of two (2) years 
without the wrinen permission of the Namibian Government: 

provided that no person who is a citizen of Namibia by birth or descent may 
be deprived of Namibian citizenship by such legislation. 
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7.3 Chapter 3: Fundamental Human Rights and Freedoms 

7.3.1 Article 5 - Protection of Fundamental Rights and Freedoms 
The fundamental rights and freedoms enshrined in this Chapter shall be 
respected and uoheld bv the Executive. Leaislature and Judiciaw and all 
organs ol tne ~overnment and its agenc esana. where app caoie to them, by 
a I natura and legal persons in Nam~b~a, an0 shall be enforceao e by tne 
Courts in the manner hereinafter prescribed 

7.3.2 Article 6 - Protection of Life 
The right to Me shall be respected and protected. No law may prescribe death 
as a competent sentence. No Court or Tribunal shall have the power to 
impose a sentence of deam upon any person. No executions shall take place 
in Namibia 

7.3.3 Article 7 -Protection of Liberty 
No persons shall be deprived of personal liberty except according to 
procedures established by law. 

7.3.4 Article 8 - Respect for Human Dignity 
(1) The dignity of ail persons shall be inviolable. 

(2) (a) In any judicial proceedings or in other proceedings before any organ 



of the State, and during the enforcement of a penalty, respect for 
human dignity shall be guaranteed. 

(b) No persons shall be subject to torture or to cruel, inhuman or 
degrading treatment or punishment. 

7.3.5 Article 9 - Slavery and Forced Labour 
(1) No persons shall be held in slavery or servitude. 
(2) No persons shail be required to pertorm forced labour. 
(3) For the purposes of this Article, the expression 'forced labour shall not 

include: 

(a) any labour required in consequence of a sentence or order of a 
Court: 

Ibl anv labour reauired of Dersons while lawfullv detained which. thouah 
no; reqd reu in conseqience of a sentence br order of a Court. IS - 
reasonably necessary in the Interests ol hygtene. . - 

(c) any labour required of members of the defence force. the police 
force and the orison service in Dursuance of their duties as such or. 
in the case of bemns who have conscientious objections to sewing 
as members of the defence force, any labour which they are 
required by law to perform in place oisuch service: 

(d) any labour required during any period of public emergency or in the 
event of any other emergency or calamity which threatens the life 
and well-being of the community, to the extent that requiring such 
labour is reasonablv iustifiabie in the circumstances of anv situation , . 
arising or existing during that period or as a result of that other 
emerqency or calamity for the purpose of dealing with that situation: - .  . . . 

(e) any labour reasonably required as parl of reasonable and normal 
communal or other civic obligations. 

7.3.6 Article 10- Equality and Freedom from Discrimination 
(1) All persons shall be equal before the law. 
(2) No persons may be d~scr mmated agamst on the grodnds of sex. race. 

colour. ernn c ortgtn, reltgion. creed or social or econom c statds 

7.3.7 Article I1 -Arrest and Detention 
(1) No persons shall be subject to arbitrary arrest or detention. 
(2) No parsons who are arrested shail be detained in custody without being 

informed promptly in a language they understand of the grounds for such 
arrest. 

(3) All persons who are arrested and detained in custody shall be brought 
before the nearest Magistrate or other judicial officer within a period of 
fom-eiaht (48) hours of their arrest or.$ this is not reasonablv oossible. , " . .  
as soon as posslble therealter. and no sucn persons shall oe'deta ned ,n 
custody beyono S L C ~  per od wlthout the authorlw 01 a Magistrate or other 
judiciaioff~cer. 

(4) Nothing contained in Sub-Article (3) hereof shall apply to illegal 



immigrants held in custodv under anv law dealing with illeaal immiaration: 
provi~ea that s ~ c h  persoh shall notbe deoortedfrom hahibia ~niess 
deportallon is a~lhorseo by a Tr.ounal empowered by law lo gwe s ~ c h  
authority. 

15) No Dersons who have been arrested and held in custodv as illeaal . . 
immigrants shall be denled the rtght to consult conf denta y legal 
pracl I onen of thenr chose, an0 tnere sha oe no mterlerence w~th th~s 
right except such as is in accordance with the law and is necessary in a 
democratic society in the interest ol national security or for public safety. 

7.3.8 Arlicie 12 - Fair Trial 

(1) (a) In the determination of their civil rights and obligations or any 
criminal charges against them, all persons shall be entitled to a fair 
and public hearing by an independent, impartial and competent 
Court or Tribunal established by law: provided that such Court or 
Tribunal may exclude the press andlor the public lrom all or any part 
of the trial for reasons 01 morals. the oublic order or national . . 
security, as is necessary in a democratic society. 

(b) A trial referred to in Sub-Article (a) hereof shall take place within a 
reasonable time, failing which the accused shail be released. 

(c) Judgments in criminal cases shall be given in public, except where 
the interests of juvenile persons or morals otherwise require. 

(d) All persons charged with an offence shail be presumed innocent 
until proven guilty according to law, atler having had the opporlunity 
of callina witnesses and cross-examinina those called aaainst them. - - - 

(e) All Dersons shall be afforded adeauale time and facilities for the 
preparallon and presentallon of thetr oetence, before me 
Commencement of and durmg lhe~r tnal. and shall be ent~tled lo be 
defended bv a leaal ~ractitioner of their choice, . " .  

(1) No Dersons shall be comoelled to aive testimonv aaainst themselves . . 
or their spouses, who shall inc~ude"~artners in am&riage by 
customaly law, and no Court shall admit in evidence against such 
Dersons testimonv which has been obtained from such-~ersons in 
liolation 01 ~rlicle8(2)(b) hereof. 

(2) No persons shall be liable to be tried, convicted or punished again for any 
criminal offence for which they have already been convicted or acquitted 
accordina to law: orovided that nothina in this Sub-Article shall be 
construei as changing the provisions'bf the common law defences of 
'previous acquittal" and "previous conviction". 

(3) No persons shall be tried or convicted for any criminal offence or on 
account of anv act or omission which did not constitute a criminal offence 
at the time wien it was committed, nor shall a penalty be imposed 
exceeding that which was applicable at the time when the offence was 
committed. 

7.3.9 Anicie 13 - Privacv 
(1) No persons shall be subject to interference with the privacy of their 

homes, correspondence or communications save as in accordance with 



law and as is necessarv in a democratic societv in the interests of national 
security, public safety or the economic well-being of the country, for the 
protection of health or morals, for the prevention of disorder or crime or for 
the protection of the rights or freedoms of others. 

(2) Searches of the person or the homes of individuals shall only be justified: 
la) where these are authorised bv a competent iudicial officer; 

(b) in cases where delay in obtaining such judicial authority carries with 
it the danger of prejudicing the objects of the search or the public 
interest, and such procedures as are prescribed by Act of Parliament 
to preclude abuse are properly satisfied 

7.3.10 Article 14 -Family 
( I )  Men and women of full age, without any limitation due to race, colour. 

ethnic orioin. nationalitv. reliaion. creed or social or economic status shall 
have lhe right to mar+ano i fxmo a family They sna I be ent,tleo to 
eq-a rtgnts as to marvage. dunng mamage an0 at its d~ssolut~on 

(2) Marriage shall be entered into only with the free and full consent of the 
intending spouses. 

(3) The family is the natural and fundamental group unit of society and is 
entitled lo protection by society and the State. 

7.3.1 1 Article 15 -Children's Rights 
(1) Children shall have the right from birth to a name, the right to acquire a 

nationality and, subject to legislation enacted in the best interests of 
children, as far as possible the right to know and be cared for by their 
parents. 

(2) Children are entitled to be protected from economic exploitation and shall 
not be employed in or required to perform work that is likely to be 
hazardous or to interfere with their education, or to be harmful to their 
health or physical, mental, spiritual, moral or social development. For the 
purposes of this SubArticle children shail be persons under the age of 
sinleen (16) years. 

(3) No children under the age of fourteen (14) years shali be employed to 
work in anv factorv or mine. save under conditions and circumstances 
reg" aten by ~ c t  if parhamint Notn ng in this SJD-Article shali De 
construed as oerogatng n any way from Sub-Arme (2) hereof. . - 

(4) Any arrangement or scheme employed on any farm or other underlaking. 
the obiect or effect of which is to com~el the minor children of an 
emp!o;ee lo won for or in the Interest of the empoyer of such emdoyee. 
sha I for the purposes of Art~cie 9 hereof De deemeo to constlute an 
arranoement or scheme to comDei the ~erformance of forced labour. - 

(5)  No law authorising preventive detention shall permit children under the 
age of sixteen (16) years to be detained. 

7.3.12 Article 16 -Property 
(1) All persons shail nave the r ght In any pall of Nam~bia to acquire. own and 

dtspose 01 a tonns of ~mmovable an0 movaDie property nolv~dualy or n 



assoclatton wlth others and to bequeath lhe~r property to the~r hem or 
legatees provlded that Parhament may by leg~s,atnon prohlb~t or regulate 
as it deems expedient the right to acquire property by persons who are 
not Namibian citizens. 

(2) The Slate or a competent body or organ authorised by law may 
expropr ate property n me public lnterest sdbect to the payment 01 just 
compensation. in accordance with requirements and pmcedures to be 
determined by Act of Parliament. 

7.3.13 Article 17 - Political Activity 
(1) All c~t~zens shall nave the rlght to partlc.pate n peaceful pollt ca acllv ty 

Intended to ~nf l~ence me composltlon and pok~es  of the Government All 
citizens shall have the riaht toform and ioin Dolitical Darties and: subiect to 
such qualifications pre&ribed by law as'arenecessiry in a democraiic 
sociehli lo panicipate in the conduct of public affairs, whether directly or 
throudh freelv chosen reoresentatives. - 

(2) Every citnen who has reache6 the age of eighteen (18) years shall have 
the r~ght to vote and who nas reachea the age 01 rwenryone (21 1 years to 
be elected to public office, unless otherwise provided herein. 

(3) The rishts guaranteed bv Sub-Article (2) hereof may onhl be abroaated, 
s~sp&dedor be imp niea Lpon oy Partlament in rffpect 01 specie0 
categor es 01 persons on such grounds 01 inf.rmtty or on such gromos of 
public interest or morality as are necessary in a democratic society 

7.3.14 Article 18 -Administrative Justice 
Administralve bodies and administrative officials shall act fairhl and 
reasonably and comply wilh the requirements imposed upon such bodies and 
oflicials by common law and any relevant legislation, and persons aggrieved 
bv the exercise of such acts and decisions shall have the risht to seek redress 
before a competent Court or Tribunal. 

7.3.15 Article 19 -Culture 
Every person shall be ent lled to enjoy, practise. profess. malntaln and 
promote any culture, lang~age, trad~t on or rellg on sublect to the terms 01 thls 
Constitution and further subiect to the condition that the rights protected by . . 
this Article do not impinge upon the rights of others or the national interesi. 

7.3.16 Article 20 -Education 
(1) All persons shall have the right to education 
(2) Pr~mary educat~on shall be compulsory and the State shall prov~de 

reasonable lac11 t es to render effective th~s r ght lor every res~dent w~thm 
Namibia, bv establishina and maintainina State schools at which priman, 
education will be providk free of charge. 

13) Children shall not be allowed to leave schwl until thev have comoleted . . 
their primary education or have attained the age of siheen (16) years. 
whichever is the sooner, save in so lar as this may be authorised by Act of 
Parliament on grounds of health or other considerations pertaining to the 
public interest. 



(4) All persons shall have the right, at their own expense, to establish and to 
maintain ~ r i i a t e  schools, or colleues or other institutions of tertiaw 
education: provided that: 
(a) such schools, colleges or lnstitut~ons of ternary education are 

regstered w th a Government aepamnenl in accordance wllh any 
law authormng and regdlatlng such regtstratlon, 

(b) the standards maintained by such schools, colleges or institutions of 
tertiary education are not inferior to the standards maintained in 
comparable schools, colleges or institutions of tertiary education 
fundedpy the State; 

(c) no restrictions of whatever nature are imposed with respect to the 
admission of pupils based on race, colour or creed; 

(a) no restrictions of whatever nature are imposed witn respect to the 
recrcdment of staff oased on race or coour. 

7.3.17 Article 21 - Fundamental Freedoms 
(1) All persons shall have the right to: 

(a) freedom of speech and expression, which shall include freedom of 
the press and other media: 

(b) freedom of thought, conscience and belief. which shall include 
academic freedom in institutions of higher learning; 

(c) freedom to practise any religion and to manifest such practice; 

(d) assemble peaceably and without a n s ;  

(e) freedom of association. which shall include freedom to form and join 
associations or unions. lncludina trade unions and political Darties: - 

(f) withhold their labour without being exposed to criminal penalties; 
(g) move freely throughout Namibia: 

(h) reside and settle in any part of Namibia: 

(i) leave and return to Namibia: 

(i) practise any profession, or carry on any occupation, trade or 
business. 

(2) The fundamental freedoms referred to in Sub-Article (1) hereof shall be 
exercised subiect to the law of Namibia. in so far as such law imooses 
reasonaDle restr~ct#ons on the exerc Se of the rlghts and freedoms 
conferreo by tne salo SJB-Ancle wnch are necessary n a democratic 
societv and~are rewired in the interests of the sovereiantv and intearitv of - .  - ,  
~ a m l b ~ a .  nat onal s e c ~ r l t ~ ,  puDlc oraer, decency or morality. or in re ation 
to contempt of court. defamat~on or incitement to an offence. 

7.3.18 Article22 - Limitation upon Fundamental Rights and Freedoms 
Whenever or wherever in t e n s  of this Constitution the llmitation of any 
fundamental riahts or freedoms contemolated bv this Cha~ter is authorised. 
any law provid;ng for such limitation sh& 
(a) be of general application, shall not negate the essential content thereof. 

and shall not be aimed at a Darticular individual: 
(b) specify the ascertainable extent of such limitation and identify the Aticie 
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or Articles hereof on which authority to enact such limitation is claimed to 
rest. 

7.3.19 Article 23 - Aoarlheid and Affirmative Action 
(1) The practice of racial discrimination and the practice and ideology of 

apartheid from which the majority of the people of Namibia have suffered 
for so long shall be prohibited and by Act of Parliament such practices, 
an0 the propagat~on of such practces, may be rendered cr m na y 
p~nisnable ay the ord nary Co~rts by means of sJcn pJn shment as 
Parliament deems necessaw for the ournoses of exoressinp the revulsion 
of the Namibian people at s"ch pracke& 

(2) Nothlng conralned In Artcle 10 hereof sha prevent Parhamen! from 
enact ng leg~slat~on prw~d~ng d rectly or mirectly for the aavancement of 
persons within Namibia whohave b&n sociallv.economicallv or 
educatlona ly d~sadvantaged by past d~scnm natory laws or p;actlces, or 
lor the lmplementatlon of pollctes and programmes almed at redress~ng 
social, economic or educational imbalances in the Nam~bian societv 
anstng out of past dscr mtnatory l a m  or practices. or for acnlevmg a 
balanced structur ng of the p~bl ic  sewce the poke force. the defence 
force, and the prison service. 

(3) In the enactment of leaislation and the aoolication of anv oolicies and . . , . 
practices contemplatea oy Sub-Artlcle (2) hereof. 11 shall be permlsslble to 
have reqard to the fact that women ,n Nam~boa have traaltlonally suffered 
soecial discrimination and that thev need to be encouraaed and enabled 
to play a full, equal and effective role in the political, socjal, economic and 
cultural life of the nation. 

7.3.20 Article 24 - Derogation 
(1) Nothing contained in or done under the authorii of Article 26 hereof shall 

be held to be inconsistent with or in contravention of this Constiution to 
the exient that t a~thor~ses the t a w g  of measLres d ~ r  ng any perlod 
wnen hamibla 1s n a state of natlona defence or any period when a 
declaration of emeraencv under this Constitution is in force - ,  

(2) Where any persons are detained by virtue of such authorisation as is 
referred to in Sub-Aaicle ( I )  hereof, the following provisions shall apply: 

(a) they shall, as soon as reasonably practicable and in any case not 
more than five (5) davs after the commencement of their detention. 
be furnished wiiha siatement in writina in a lanauaae that thev 
understand specifying in detail the gr&nds upon wFhich they i r e  
detained and, at their request, this statement shall be read to them: 

(b) not more than fourteen (14) days after the commencement of their 
detention. a notification shall be oublished in the Gazette statina that 
they have been detained and particulars of the provisionbi 
law under which their detention is authorised: 

(c) not more than one (1) month after the commencement of their 
detention and thereafter durina their detention at intervals of not 
more than three (3) monms, theer cases sha be revtewea by the 
Advsory Boara referred to in Ancle 26 (5)(c) hereof, wh~ch shal 



order tnelr release from detent~on il it 1s sat~sl~ed that rl e not 
reasonably necessary for the purposes of the emergency lo conttnue 
the detention of such persons; 

(dl they shall be afforded such opportunity for the making of 
reoresentations as mav be desirable or emedient in the 
c knstances, hav~ng're~ara lo the pubhc mlerest and the interests 
of the oetamed persons 

(3) Nothing conta ned in lhls Anicle shall permit a derogatmn from or 
s~spens'on of tne lundamental rights or freeaoms referred to in Anicles 5. 
6. 8 9 10. 12. 14. 15. 18 19 an0 21(l)(a) (0) .  (c) an0 (e) hereof. or the 
denla of access oy any persons to legal praclif~oners or a Coun of law. 

7.3.21 Article 25 - Enforcement of Fundamental Righls and Freedoms 
(1) Save in so far as it may be authorised to do so by this Constitution. 

Parliament or anv subordinate legislative authority shall not make any law. 
and the ~xecuti ie and the aaencles of ~ovemment shall not take a& 
aclfon whch abolishes or ab;ldges the fundamental rlghts and freeddms 
conferred by thls Chapter, and any law or actlon in contravention thereof 
shall to the extent of (he contravention be invalid: provided that: 
(al a comDetent Court. instead of declarino such law or action to be - 

1nval10, sna have the power ana the d~scretton in an appropriate 
case to allow Parliament, any suoordmate leglsfative authority or the 
Executive and the aaencies of Government. as the case mav be. to 
correct any defect ~htne mpugnea law or actlon w~thfn a specned 
pertod. s~bject to such cond~t ons as may be spectiled by I n such 
event and until such correction, or until the expity of the time limit set 
DY the C o ~ n ,  whichever be tne snorter, s ~ c h  mp~gned aw or act on 
sha oe oeemed lo be vahd 

(b) any law which was in force immediately before the date of 
IndeDendence shall remain in force until amended. remaled or 
dec i red Jnconstltutlonal II a competent Court 15 of the opmfon that 
such law 1s unconst~t~flonal t may e ther set as~de the law, or allow 
Parliament to correct any defect in such law, in which event the 
provisions of sub-~rticle (a) hereof shall apply. 

(2) Ag~r~eveo persons who clam that a f~ndamenta right or freeaom 
g~aranteed oy tnis Constit~tfon has Decn mtnnged or threatened snall be 
entitled to approach a competent Court to enforce or protect such a right 
or freedom. and mav aooroach the Ombudsman to orovide them with 
such legal assistance dr'advice as they require, and the Ombudsman 
shall have the discretion in response thereto to provide such legal or other 
assistance as he or she may consider expedient. 

(3) Subject to the provisions of this Constituton, tne Court referred to .n 
SLbAn cle (2) hereof shall have the power to make all such orders as 
Shall be necessary and appropriate to secure such applicants the 
enioment of the riohts and freedoms conferred on them under the . ~ ,  ~ ~ 

provisions of this ~%nstitution. should the Court come to the conclusion 
that such rights or freedoms have been unlawfully denied or violated, or 
that exist for the protection of such rights or freedoms by 
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interdict. 
(4) The power of the Court shall include lhe power to award monetary 

com~ensation in resDect of anv damaae suffered bv the aaarieved 
persons n conseq~ence 01 subh ~nla&uul oenlal or'wolat Gal tne,r 
f~naamenlal r ghts and freedoms. wnere ii cons~ders such an award to be 
appropriate in the circumstances of particular cases. 






