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ABSTRACT  

Access to information, public participation and access to justice are increasingly on the 

agenda in the international environmental sphere. In Company Secretary of 

ArcelorMittal South Africa v Vaal Environmental Justice Alliance (2015 1 SA 515 (SCA) 

para 71) it was confirmed that the legislature recognised the importance of public 

interaction and consultation in the field of environmental conservation. One way to 

involve society in an environmental matter is by ensuring access to relevant 

environmental information.  

The constitutional right of access to information enables society to express its concerns 

and improve the ability to hold public and private bodies accountable for their actions. 

The Promotion of Access to Information Act 2 of 2000 (PAIA) regulates and promotes 

this constitutional right and the principle of transparency that is also applicable to the 

environmental context. Although a series of pieces of legislation was recently published 

that intends to further regulate access to information, it seems that not all legislative 

developments aim to realise the constitutional right of access to information.  

Legislative improvements remain futile if they only remain on paper. Therefore, the 

right of access to environmental information must be effectively implemented. Although 

there has been some improvement on the realisation of the right of access to 

environmental information, there are growing concerns regarding the extent to which 

this right is being infringed upon by public and private bodies. It seems as if the 

provisions and application of PAIA and other relevant legislation are misunderstood by 

public bodies as well as private bodies. It is therefore necessary to determine how the 

right of access to environmental information in the public and private sphere is 

currently realised. 

Key words: environmental law, administrative law, environmental governance, South 

Africa, right of access to environmental information  



iii 

 

OPSOMMING 

Toegang tot inligting, toegang tot geregtigheid en openbare deelname is toenemend op 

die agenda van die internasionale omgewingsfeer. In Company Secretary of 

ArcelorMittal South Africa v Vaal Environmental Justice Alliance (2015 1 SA 515 (SCA) 

para 71) het die hof bevestig dat die wetgewer die belangrikheid van openbare 

interaksie en konsultasie in die omgewingsfeer erken het. Een wyse om die samelewing 

in 'n omgewingskwessie te betrek is om toegang tot relevante omgewingsinligting te 

verseker.  

Die grondwetlike reg op toegang tot inligting stel die samelewing daartoe in staat om 

hul kommer uit te spreek en om openbare en private liggame aanspreeklik vir hul dade 

te hou. Die Wet op Bevordering van Toegang tot Inligting 2 van 2000 (WBTI) reguleer 

en bevorder hierdie grondwetlike reg en die beginsel van deursigtigheid, wat ook van 

toepassing is in die omgewingsfeer. Alhoewel 'n reeks van wetgewing onlangs 

gepubliseer is met die voorneme om die reg op toegang tot inligting verder te reguleer, 

blyk dit dat nie al hierdie wetgewende ontwikkelinge daarop gemik is om die 

grondwetlike reg op toegang tot inligting te verwesenlik nie. 

Wetlike verbeteringe sonder effektiewe toepassing dien geen doel nie. Daarom moet 

die reg op toegang tot omgewingsinligting effektief geïmplementeer word. Alhoewel 

daar 'n verbetering in die verwesenliking van die reg op toegang tot inligting in die 

omgewingsfeer opgemerk is, is daar groeiende kommer oor die mate waartoe hierdie 

reg geskend word deur openbare en private liggame. Dit wil voorkom asof die bepalings 

en toepassing van die WBTI en ander toepaslike wetgewing verkeerd verstaan word 

deur openbare en private liggame. Dit is dus nodig om te bepaal hoe die reg op 

toegang tot omgewingsinligting in die openbare en private sfeer tans gerealiseer word. 

Sleutelwoorde: omgewingsreg, administratiewe reg, omgewingsbestuur, Suid-Afrika, 

reg op toegang tot omgewingsinligting 
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1 Introduction and problem statement 

Access to information, public participation and access to justice are increasingly on the 

agenda in the international environmental sphere.1 These ideals are aimed at promoting 

democracy.2 In Company Secretary of ArcelorMittal South Africa v Vaal Environmental 

Justice Alliance3 (the AMSA case) the court confirmed that the legislature recognised the 

importance of public interaction and consultation in the field of environmental 

conservation.4 For modern society to be able to address current environmental 

challenges the mobilisation of the intellectual input, goodwill and determination of all 

interested parties is required.5 One key mechanism to involve society in environmental 

matters is by ensuring sufficient access to relevant environmental information.6 In this 

regard transparency in the public and private sphere7 is vital, as the right to know is 

indispensable in achieving sustainability.8  

The right of access to information held by private and public bodies is established in 

section 32 of the Constitution of the Republic of South Africa, 1996 (the Constitution).9 

The constitutional right of access to information can be seen as unique and progressive, 

as an obligation is placed on both public and private bodies to provide access to 

records10 in their possession.11 Progressively extending this right to privately held 

information, the Promotion of Access to Information Act 2 of 2000 (PAIA) was 

established to regulate and promote this constitutional right, as well as transparency 

and accountability within the public and private sphere, in order to realise an open and 

                                        

1  Nealer 2005 Journal of Public Administration 469. 
2  Nealer 2005 Journal of Public Administration 469. 
3  Company Secretary of ArcelorMittal South Africa v Vaal Environmental Justice Alliance 2015 1 SA 515 

(SCA) (the AMSA case). 
4  AMSA case para 71. 
5  Nealer 2005 Journal of Public Administration 470.  
6  See 2.2.1.1 below for discussion on the meaning of "environmental information". 
7  See 2.2.1.2 below for discussion on the meaning of "public sphere" and "private sphere". 
8  Nealer 2005 Journal of Public Administration 470. See 2.1 below. 
9  Du Plessis "Access to information" 197. 
10  See 2.2.1.1 below for discussion on the meaning of "records". 
11  South African Human Rights Commission 2014 Guide on how to use the Promotion of Access to 

Information Act 2 of 2000 6. 
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participatory South African democracy, in contrast to the secrecy that was at the heart 

of the Apartheid system.12  

A right of access to information can be applied to obtain information on various issues, 

including environmental information, which is the particular topic of this mini-

dissertation.13 There are, furthermore, various ways to obtain environmental 

information.14 In this regard a distinction will be made between the active and the 

passive disclosure of information.15  

PAIA, like all other acts, does not operate in isolation and interconnects with a whole 

suite of other pieces of legislation.16 Various pieces of legislation specify procedures 

regulating requests for information aimed at promoting access to information 

specifically relevant to the environmental sphere,17 such as the National Environmental 

Management Act 107 of 1998 (NEMA),18 the National Environmental Management: 

Waste Act 59 of 2008 (NEMWA),19 the National Water Act 36 of 1998 (NWA)20 and the 

Promotion of Administrative Justice Act 3 of 2000 (PAJA).21 By providing public 

authorities with sufficient access to information, these legal provisions theoretically 

facilitate improved environmental decision-making, compliance and enforcement by 

enabling society to act as an effective environmental watchdog and a private 

environmental enforcer.22 

The Protection of Personal Information Act 4 of 2013 (POPI) should also be considered. 

The POPI provides for the establishment of an Information Regulator that would enable 

private bodies to appeal against information-related decisions prior to resorting to costly 

litigation.23 With regard to PAIA litigation, the Rules Board for Courts of Law proposed 

                                        

12  South African Human Rights Commission 2014 Guide on how to use the Promotion of Access to 
Information Act 2 of 2000 6 and Dick 2005 Mouisaion 5. 

13  Du Plessis and Ferreira-Snyman 2002 Koers 389. Also see the AMSA case para 6. 
14  Du Plessis "Access to information" 198. Also see Nealer 2005 Journal of Public Administration 471. 
15  See 2.2.1.3 below for discussion on the meaning of "active disclosure" and "passive disclosure". 
16  PAIA Civil Society Network Shadow Report 2014 19. 
17  Du Plessis "Access to information" 198. 
18  Sections 2(4)(k), 24 and 32 of the National Environmental Management Act 107 of 1998 (NEMA). 
19  The preamble and sections 2, 72 and 73 of the National Environmental Management: Waste Act 59 

of 2008 (NEMWA). 
20  Sections 2 and 3 of the National Water Act 36 of 1998 (NWA). 
21  Sections 1 and 3 of the Promotion of Administrative Justice Act 3 of 2000 (PAJA). 
22  Du Plessis "Access to information" 198. 
23  Section 39 of the Protection of Personal Information Act 4 of 2013 (POPI). 
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amendments that would provide the public with more information on the identity and 

background of presiding officers hearing PAIA matters.24  

It seems, however, that not all legislative developments aim to realise the constitutional 

right of access to information. In 2009, amendments to NEMA removed section 31, 

which established the right of access to environmental information, and requesters now 

have to rely on PAIA, which does not expressly deal with a right of access to 

environmental information.25 The Protection of State Information Bill26 seems to be in 

direct conflict with the right of access to information and the principle of transparency, 

as this Bill encourages the centralisation and classification of information in accord with 

a culture of secrecy.27 

Although legislation has been enacted to promote transparency and access to 

information, the implementation of the right of access to information has to be 

effective, as these improvements remain futile as long as they remain only on paper.28 

Even though there has been some improvement in the realisation of this constitutional 

right in the environmental sphere,29 there are growing concerns regarding the extent to 

which this right is being infringed upon by public and private bodies.30 According to the 

PAIA Civil Society Network's Shadow Report31 various realisation problems currently 

exist in the public sphere. Some of these problems include the lack of adherence to 

statutory timeframes,32 the lack of communication between various public bodies and/or 

the requester,33 and poor record-keeping.34 Some public bodies also use PAIA to avoid 

giving feedback to society on environmental governance.35 Private bodies sometimes 

                                        

24  PAIA Civil Society Network Shadow Report 2014 20-21. See 4.4.2.3 below. 
25  See 3.1.1.6.1 below. 
26  Protection of State Information Bill, 2010. 
27  PAIA Civil Society Network Shadow Report 2014 20. See 4.3.2.4 below. 
28  Nealer 2005 Journal of Public Administration 473. 
29  Centre for Environmental Rights (CER) Signs of hope? 1. Also see, for example, the AMSA case, 

where access to environmental information held by a private body was granted. Also see 4.3.3 

below for more discussion on the realisation of the right of access to environmental information 
through litigation. 

30  PAIA Civil Society Network Shadow Report 2014 22. 
31  PAIA Civil Society Network Shadow Report 2014. 
32  See 4.3.2.1 below. 
33  CER Money talks 8 and CER Unlock the doors 9. Also see 4.3.2.2 below. 
34  PAIA Civil Society Network Shadow Report 2014 4. Also see CER Signs of hope? 2 and 4.3.2.1 below. 
35  PAIA Civil Society Network Shadow Report 2014 13. Also see CER Unlock the doors 19 and CER 

Barricading the doors 1 and 4.3.1 below. 
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believe that greater transparency constitutes an unacceptable risk to them.36 The 

Information Regulator has not yet been established as required by the POPI.37 As a 

result, no internal appeal procedure currently exists to appeal against a refusal by a 

private body to disclose information.38 The only legal remedy for a requester seeking 

information from a private body is litigation, which is not within the reach of all 

members of society due to the high costs associated therewith.39 It seems as if the 

provisions and application of PAIA and other relevant legislation are misunderstood by 

public bodies, private bodies and society. 

The research question relevant to this study is: How is the right of access to 

environmental information in the public and private sphere currently realised? The main 

aim of this study is, therefore, to determine how the right of access to environmental 

information in the public and private sphere is currently realised. In order to achieve 

this main aim, the following secondary aims are identified, namely (a) to provide a brief 

background on the theoretical legal framework pertaining to the nature of the right of 

access to environmental information; and (b) to provide an in-depth discussion on the 

existing legislation, recent case law and future legislation, as applicable to both the 

active and the passive disclosure of environmental information, and (c) to discuss the 

realisation of these provisions.40 In this study the nature of the right of access to 

environmental information will be briefly discussed as background,41 followed by a 

discussion on the realisation of the active42 and the passive disclosure43 of 

environmental information, in order to reach a conclusion and make recommendations 

in this regard.44 

This study comprises of a literature study of primary sources such as legislation and 

case law as well as secondary sources such as electronic sources, textbooks, academic 

                                        

36  PAIA Civil Society Network Shadow Report 2014 2. See 4.3.1 below. 
37  PAIA Civil Society Network Shadow Report 2014 13. See 4.4.1 below. 
38  See 4.4.2.1 below. 
39  PAIA Civil Society Network Shadow Report 2014 13. 
40  Although similar studies were conducted in 1998 (Du Plessis 'n Reg op omgewingsinligting) and 2001 

(Ferreira Die openbare administrasie en die reg op toegang tot inligting), since then new legislative 

developments have occurred, judicial precedents have been set and literature and reports have been 
published that shed new light on the realisation of the right of access to environmental information. 

41  See 2. 
42  See 3. 
43  See 4. 
44  See 5. 



5 

articles and reports relating to the progress made in the implementation of the 

constitutional right of access to environmental information in the public and private 

sphere.45  

The nature of the right of access to environmental information will now be discussed.  

                                        

45  This study follows on previous studies pertaining to the realisation of the right of access to 

environmental information. This study was concluded in June 2016. Where crucial, the study also 

refers to new legislation or publications post June 2016 for inclusivity, although it is not part of the 
formal study. 
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2 The nature of the right of access to environmental information 

Good research practice dictates that the concepts used in the conduct of the research 

should be explained and framed to provide meaning to the context within which they 

are used.46 Therefore, prior to discussing the existing and future legislation as well as 

recent case law, as applicable to both the active and the passive disclosure of 

environmental information, including the efficacy of the realisation of these provisions, 

it is necessary to first provide a discussion on the nature of the right of access to 

environmental information in order to provide a common understanding of the 

concept.47 In this section the constitutional foundation and purpose of the right of 

access to environmental information will first be discussed, followed by a discussion on 

the scope of the applicability of this right for the purposes of this study with specific 

reference to the nature of environmental information, the public and the private sphere, 

and the nature of the disclosure of environmental information.  

2.1 The Constitutional foundation and purpose of the right of access to 
environmental information 

Fundamental human rights are protected through a Bill of Rights which is part of a 

Constitution which is the supreme law in South Africa.48 When the Constitution was 

drafted various organisations and individuals requested that a right of access to 

information be included in the Constitution to prevent outrages such as Apartheid from 

occurring again, by forcing public and private bodies to act in a transparent and 

accountable manner and making it impossible to hide behind a veil of secrecy.49 The 

right of access to information is enshrined in section 32 of the Constitution as part of 

the constitutional Bill of Rights.50 Section 32(1) states that "everyone has the right of 

                                        

46  Madue, Tsolo and Ramoabi 2014 Journal of Public Administration 877. 
47  It must be noted that this study is not aimed at providing a comprehensive list of definitions of the 

concepts used, but rather to provide a foundation for the approach followed in addressing the 

relevant research question asked in this study, namely "How is the right of access to environmental 

information in the public and private sphere currently realised?" 
48  The Bill of Rights mirrors a right-based approach to all administrative conduct in law. Consequently, 

individuals' rights and freedoms are clearly defined and are no longer considered residual in 

definition. See Burns and Kidd "Administrative law and implementation of environmental law" 225. 
49  South African Human Rights Commission (SAHRC) 2014 Guide on how to use the Promotion of 

Access to Information Act 2 of 2000 13. Such a claim to freedom of information is usually based on 

the view that society is entitled to request access to information in the possession of the State that 

may have an impact on it. See Currie and De Waal The Bill of Rights Handbook 692. 
50  The State has the duty to "respect, protect, promote and fulfil the rights in the Bill of Rights". See s 

7(2) of the Constitution.  
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access to any information held by the state, and any information that is held by another 

person and that is required for the exercise or protection of any rights".51 This right is 

applicable to private and public bodies alike.52  

Section 32 of the Constitution also states that national legislation must be enacted to 

give effect to the right of access to information.53 In this regard the legislature enacted 

PAIA, which overrides all other legislation restricting access to information held by a 

private or public body inconsistent with the provisions and objectives of PAIA.54  

It must be noted that the right of access to information is not an absolute right and 

may be restricted in certain circumstances like, for example, the protection of privacy or 

commercial interests, or efficient, effective and good governance.55 These restrictions 

can be imposed in terms of section 36 of the Constitution or the statutory grounds for 

refusal as included in PAIA.56 

                                        

51  Section 32(1) of the Constitution. This right is closely connected to administrative justice. See Kotzé 

2004 Potchefstroom Electronic Law Journal 71. The importance of this right was confirmed in 

Aquafund (Pty) Ltd v Premier of the Western Cape 1997 7 BCLR 907 (C) para 916E, where the Court 

held that "If it is accepted that every person is entitled to lawful administrative action, it must follow 
that in a legal culture of accountability and transparency [such as that] manifested in the 

constitution, a person must be entitled to such information as is reasonably required by him to 
determine whether his right to lawful administrative action has been infringed or not. If a person is 

not able to establish whether his rights have thus been infringed, he will clearly be prejudiced". 
52  The enforcement of the right of access to information is confirmed against public bodies in s 

32(1)(a) of the Constitution (the word "state"), and against private bodies in s 32(2) of the 
Constitution (the words "another person"). Section 8 of the Constitution provides for the vertical 

application of the rights as encompassed in the constitutional Bill of Rights by binding organs of 
state, as well as the horizontal application by binding natural and juristic persons to all provisions of 

the Bill of Rights. Also see the preamble of PAIA. When the right of access to information was 
included in the South African Constitution, this was the first time in the world that a right of access 

to information was extended to private bodies. See SAHRC 2014 Guide on how to use the Promotion 
of Access to Information Act 2 of 2000 13. This was also confirmed in Davis v Clutchco (Pty) Ltd 
2004 1 SA 75 (C) para 10, when the court held that "in extending the fundamental right of access to 

information to records held by private bodies, the Constitution and the statute have taken a step 
unmatched in human rights jurisprudence". Also see 2.2.1.2 below. 

53  Section 32(2) of the Constitution. This national legislation may provide for reasonable measures to 

alleviate the administrative and financial burden on the state. Also see Currie and De Waal The Bill 
of Rights Handbook 693. 

54  Section 5 of PAIA. See Currie and De Waal The Bill of Rights Handbook 695. Also see Ferreira Die 
openbare administrasie en die reg op toegang tot inligting 46-47 for a discussion on the relationship 

between section 32 of the Constitution and PAIA. 
55  Du Plessis "Access to information" 198. Also see s 7(3) of the Constitution. 
56  Section 36(1) of the Constitution states that any constitutional right may be limited in terms of the 

law of general application, as long as the limitation is "reasonable and justifiable in an open and 

democratic society based on human dignity, equality and freedom". Factors that must be considered 

when establishing whether such limitation is fair or not include the importance of the purpose for the 
limitation, the nature of the right, the relation between the limitation and the limitation's purpose, 
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The right of access to information is vital in the public and private sphere57 in the 

environmental context.58 In this regard, reference is made to a right of access to 

environmental information.59 As the basis for this right, section 32 of the Constitution 

must be read together with section 24 of the Constitution, which states that:  

Everyone has the right: 

(a) to an environment that is not harmful to their health or well-being; and 

(b) to have the environment protected, for the benefit of present and future 
generations, through reasonable legislative and other measures that: 

(i) prevent pollution and ecological degradation; 

(ii) promote conservation; and 

(iii) secure ecologically sustainable development and use of natural resources while 
promoting justifiable economic and social development. 60 

Section 24 establishes a framework for the administration of environmental law by 

providing the foundation for implementation and governance through administrative 

functions within the context of environmental law.61 Although section 24 places a duty 

on the state to protect the environment through reasonable legislative and other 

measures,62 it is the responsibility of all citizens to ensure the protection of the 

environment for present and future generations.63 Accordingly it is clear that both the 

public and the private sphere have a duty to promote the protection of the environment 

                                                                                                                               

the nature and extent of the limitation, and the availability of less restricting means to achieve the 

relevant purpose. Also see s 9 of PAIA, as well as Part 2, chapter 4 and part 3, chapter 4 of PAIA for 

the statutory grounds of refusal. For discussion pertaining to the use of statutory grounds of refusal 
in terms of PAIA, see 4 below. 

57  See 2.2.1.2 below for discussion on the meaning of the public and private sphere. 
58  Glazewski Environmental law in South Africa 5-42. In the international arena calls have been made 

to provide specifically for a right of access to environmental information. See Glazewski 
Environmental law in South Africa 5-43 and principle 10 of the Rio Declaration on the Environment 
and Development (1992) 31 ILM 874 (Rio Declaration). 

59  See 2.2.1.1 below for a discussion on the nature of environmental information. 
60  Section 24 of the Constitution. Section 24 has elements of both a fundamental human right (s 24(a)) 

and a socio-economic right (s 24(b)). See Kotzé 2004 Potchefstroom Electronic Law Journal 60. 
61  Kotzé 2004 Potchefstroom Electronic Law Journal 63. 
62  Section 24(b) of the Constitution. It may be assumed that a relationship exists between the 

enforcement of the environmental right (or environmental governance) and environmental 

administration and implementation. In this regard, see Kotzé 2004 Potchefstroom Electronic Law 
Journal 60-62. 

63  Du Plessis and Ferreira-Snyman 2002 Koers 389. In the past there was strong reliance on so-called 

"command and control" enforcement measures (measures enforced by the state), where after the 

reliance shifted to include "management by outsiders" (MBO) measures. MBO can be achieved by 
collaboration between organs of state, the private sphere and the general public.  
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by upholding the administration of environmental law through the implementation of, 

amongst other things, the right of access to environmental information. 

The right of access to environmental information deals inter alia with public 

participation in decision-making processes pertaining to specific biospheres.64 In order 

for the public to properly participate in such decision-making processes, access to 

information is required.65 This right does not guarantee the protection of the 

environment, but can be used as a mechanism to determine detrimental environmental 

impacts.66 This right can be seen as a drukmittal rather than a control measure, as it 

can be used to force public and private bodies to timeously implement preventive 

measures against pollution.67 

Although PAIA is broad enough to be used in a wide range of instances, including in the 

instance of environmental information,68 it does not operate in isolation and 

interconnects with a whole suite of other pieces of legislation.69 In this regard various 

provisions and procedures governing access to environmental information are included 

in South African environmental legislation.70 Consequently, where the provisions and 

procedures included in environmental legislation are proven to be inappropriate or 

ineffective to guarantee access to environmental information, reliance can be placed on 

PAIA, as well as on the relevant constitutional provisions, to obtain such access.71 

The right of access to environmental information is a crucial element of democracy72 

and various international instruments confirm that this right is essential in achieving 

                                        

64  Du Plessis and Ferreira-Snyman 2002 Koers 395. Public participation can be seen as a tool of 

democracy. Various sections in the Constitution increase the scope of public participation. These 
sections encourage the participation of the public in local government matters and policy-making 

and include ss 9, 10, 17, 19(1), 30, 41, 72(1), 118, 152 and 195 of the Constitution. See Nealer 

2005 Journal of Public Administration 475-477. 
65  Du Plessis and Ferreira-Snyman 2002 Koers 399. 
66  Du Plessis and Ferreira-Snyman 2002 Koers 395. 
67  Du Plessis and Ferreira-Snyman 2002 Koers 395. The right of access to environmental information 

and public participation are, furthermore, examples of civil-based enforcement measures pertaining 

to environmental management. See Du Plessis and Ferreira-Snyman 2002 Koers 400. 
68  Roling Transparency and access to information in South Africa 13. Also see Ahmed 2014 

https://www.youtube.com/watch?v=t3JVJtFunUA. 
69  PAIA Civil Society Network Shadow Report 2014 19. 
70  Du Plessis "Access to information" 198. Also see 3 and 4 below. 
71  Du Plessis "Access to information" 198. 
72  Nealer 2005 Journal of Public Administration 470 and Du Plessis and Ferreira-Snyman 2002 Koers 

389. 
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environmental sustainability.73 Cooperative governance is, furthermore, promoted by 

the provisions of PAIA that establish partnerships between the general public and the 

public and private sphere by requiring public and private bodies to disclose information 

related to environmental or safety risks.74 

One of the aims of PAIA is to promote transparency and accountability75 in the public 

and private sphere by giving effect to the right of access to information.76 Good 

governance also demands accountability and transparency77 and, as the realisation of 

the right of access to environmental information promotes transparency, the realisation 

of this right can promote good governance.78 Transparency is deeply rooted in the 

South African democracy79 and environmental legislation.80  

                                        

73  In the Report of the World Commission of Environment and Development: our common future 
(1987) 43 (the Brundtland report) sustainable development is defined as "development that meets 

the needs of the present without compromising the ability of future generations to meet their own 
needs". The importance of access to information to the achievement of environmental sustainability 

has been confirmed in various international instruments. An example is principle 10 of the Rio 
Declaration, which states that "Environmental issues are best handled with the participation of all 

concerned citizens, at the relevant level. At the national level, each individual shall have appropriate 

access to information concerning the environment that is held by public authorities, including 
information on hazardous materials and activities in their communities, and the opportunity to 

participate in decision-making processes". Throughout the United Nations Conference on 
Environment and Development: Agenda 21 (1992) it is also stated that sustainability can be 

achieved inter alia by the implementation of measures to ensure access to information and/ or 

transparency. See, for example, 2030 Agenda for Sustainable Development paras 2.c, 3.7, 9.c, 12.8, 
16.10, 70 and the 2030 Agenda for Sustainable Development paras 2.c, 3.7, 9.c, 12.8, 16.10, 70. 
Also see United Nations date unknown 
https://sustainabledevelopment.un.org/post2015/transformingourworld. 

74  Du Plessis and Ferreira-Snyman 2002 Koers 401. Also see ss 36(2)(c), 42(5)(c), 46(a)(ii), 68(2) and 

70(1) of PAIA. Cooperative governance can also promote the realisation of constitutional principles 
such as transparency and is required by NEMA. See the preamble and chapter 3 of NEMA. 

75  Accountability is related to democracy and it has been argued that it is a fundamental requirement 

for the prevention of the abuse of power and to ensure that power is directed towards achieving 

effectiveness, efficiency, transparency and responsiveness. It is primarily understood as giving 
account of something, or publically explaining and justifying public policy. See Madue, Tsolo and 

Ramoabi 2014 Journal of Public Administration 878-879. 
76  Preamble of PAIA. 
77  In De la Harpe, Rijken and Roos 2008 Potchefstroom Electronic Law Journal 4 it was confirmed that 

transparency and accountability are two of the principles of good market governance. Also see De la 

Harpe and Roos 2008 Potchefstroom Electronic Law Journal 6, where good governance is defined as 

respect inter alia for transparency and accountability. 
78  Madue, Tsolo and Ramoabi 2014 Journal of Public Administration 878 and Du Plessis and Ferreira-

Snyman 2002 Koers 399. 
79  Both the Constitution of the Republic of South Africa 200 of 1993 (the Interim Constitution) and the 

Constitution contain a right of access to information as well as various provisions aimed at the 
promotion of transparency. See s 23 of the Constitution of the Republic of South Africa 200 of 1993 

(Interim Constitution) and s 32 of the Constitution. Other provisions promoting transparency include 

ss 13, 24, 25(3)(b), 67 and 142 of the Interim Constitution and ss 1(d), 33, 41(1)(c), 57(1)(b), 
59(1), 70(1)(b), 72(1), 116(1)(b), 118(1), 160(7), 195, 215(1)(b), 216(1)(b) and 217(1)(b) of the 
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The decision to be transparent is guided by weighing up the advantages and 

disadvantages stemming from the disclosure of information.81 It must be noted, 

however, that the disclosure of information does not necessarily amount to 

transparency.82 In some instances information disclosure can be regarded as an act of 

pretentious transparency when organisations attempt to mislead by disclosing certain 

information without achieving the ideals of accountability and transparency.83 Truly 

transparent organisations share information with stakeholders in such a manner that 

stakeholders can gain insight into organisational matters.84 Today, communication with 

stakeholders should not be considered as an option but as a natural responsibility that 

should be managed for optimum effectiveness.85 

It is now necessary to determine the scope of the applicability of the right of access to 

environmental information for the purposes of this study. 

2.2 The scope of the applicability of the right of access to environmental 
information 

In this section the scope of the applicability of the right of access to environmental 

information will be determined for the purposes of this study with specific reference to 

the nature of environmental information, the public and the private sphere, and the 

nature of the disclosure of environmental information. 

2.2.1.1 The nature of environmental information 

In the international regime environmental information has been defined as including all 

information on the state of the environment,86 environmental threats and environmental 

                                                                                                                               

Constitution. For discussion on the entrenchment of transparency in the Interim Constitution and the 

Constitution, see Roling Transparency and access to information in South Africa 3-9. 
80  Section 2(4)(k) of NEMA states that "all decisions must be taken in an open and transparent 

manner, and that access to information must be provided in accordance with the law". For views on 
the nature of transparency in the public and private sphere respectively, see Adeleke and Word 

"Who's afraid of transparency?" 32-33. 
81  Ungerer 2013 South African Business Review 29. For more detail on the potential advantages and 

disadvantages of the disclosure of information see Ungerer 2013 South African Business Review 29-

30. 
82  Adeleke and Word "Who's afraid of transparency?" 34. 
83  Adeleke and Word "Who's afraid of transparency?" 34-35. 
84  Ungerer 2013 South African Business Review 29. 
85  Ungerer 2013 South African Business Review 32. 
86  Including air, water, fauna, flora, natural sites, land and soil. 
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protection measures.87 For the purposes of this study, environmental information will be 

interpreted in accordance with this definition.  

Although PAIA does not distinguish between general and environmental information,88 it 

does refer to the disclosure of information that will reveal a serious "public safety or 

environmental risk".89 Environmental information that can be requested in terms of PAIA 

includes all records90 in the possession of a public or private body, regardless of when it 

came into existence.91 However, certain types of information are excluded from the 

scope of PAIA.92 Consequently, environmental information that falls under one of the 

excluded categories of information is excluded from the provisions of PAIA. 

In this study a distinction will be made between strategic93 and procedural94 

environmental information. Strategic environmental information relates to the concept 

                                        

87  Glazewski Environmental law in South Africa 5-43. Also see EC Council Directive on Freedom of 
Access to Information on the Environment (90/313/EEC) and the Convention on Access to 
Information, Public Participation in Decision-making and Access to Justice in Environmental Matters 
(1999) 38 ILM 517.  

88  Kotzé 2004 Potchefstroom Electronic Law Journal 72. 
89  Sections 36(2)(c), 42(5)(c), 46(a)(ii), 68(2) and 70(1) of PAIA. 
90  A "record" is defined as "any recorded information regardless of form or medium, in the possession 

or under the control of that public or private body, respectively, and whether or not it was created 
by that public or private body, respectively". See s 1 of PAIA. The broad definition of a "record" 

promotes the principle of maximum disclosure. See Roling Transparency and access to information 
in South Africa 13. For further discussion on the meaning of a "record" in terms of PAIA and a 
distinction between a "record" and "information" see Enable Employment (Pty) Ltd v Frese 2015 

ZAGPPHC 34 paras 9-10, Roberts 2006 Politeia 119-120 and Roling Transparency and access to 
information in South Africa 21-23. 

91  Section 3 of PAIA states that PAIA applies to all records in possession of a public or private body, 

regardless of when they came into existence. Should an official or an independent contractor in the 

service of a public or private body be in possession of a specific document, that document is deemed 
to be in the possession of the relevant public or private body. See s 4 of PAIA. 

92  For example, information requested for civil or criminal proceedings after the commencement of 

such proceedings if such disclosure is regulated by another law (s 7(1) of PAIA), information of the 
Cabinet and its committees that relates to the judicial functions of a court, a Special Tribunal 

established in terms of the Special Investigating Units and Special Tribunals Act 74 of 1996, or 
information in the possession of an individual member of Parliament or a provincial legislature in that 

capacity, or relevant to a decision regarding the nomination, appointment or selection of a Judicial 

Officer or any other person by the Judicial Service Commission (s 12 of PAIA). Furthermore, if the 
requested environmental information consists of reasons for an administrative decision, PAJA can 

also be used as s 5 of PAJA states that a person whose rights have been adversely affected by 
administrative action may, within 90 days after becoming aware thereof, request written reasons for 

such administrative action. See Du Plessis and Ferreira-Snyman 2002 Koers 399. Also see Ferreira 

Die openbare administrasie en die reg op toegang tot inligting 48-49 for a discussion on the 
distinction between information and reasons. 

93  See 3.1 and 4.1.1 below. 
94  See 3.2 and 4.1.2-4.3 below. 



13 

of strategic planning95 that was developed when organisations became concerned about 

the "maintenance of a productive and viable relationship between themselves and the 

environment". Strategic environmental information can be seen as assisting 

organisations in the public and private sphere in strategic planning by focussing on 

long-term environmental goals. For the purposes of this study strategic environmental 

information includes manuals, policy, legislation, guideline documents, frameworks, 

strategies, protocols, schemes, plans, programmes and reports.96 

Procedural environmental information, in this study, is seen as environmental 

information that must be disclosed as a part of compulsory statutory procedures. These 

procedures relate to a broad range of statutory functions imposed on both public and 

private bodies.97 The role of these procedures is not only to promote access to 

environmental information, but to also facilitate improved efforts pertaining to 

environmental compliance and enforcement.98 The latter role is fulfilled by providing 

private and public enforcers access to a wide range of information required to 

understand the environmental and regulatory context within which they should execute 

their duties, to have knowledge of the rights and duties of society where such actions 

could detrimentally affect the environment, and the obligations and functions of 

environmental authorities.99 In this study various instances where the disclosure of 

procedural environmental information is required will be referred to, including inter alia 

environmental permitting application procedures and procedural reporting.100  

2.2.1.2 The public and private sphere 

As the right of access to information is binding on public and private bodies,101 a 

distinction will be made throughout this study between the realisation of the right of 

                                        

95  Strategic planning, by its nature, encourages organisations to think strategically about long-term 

issues. It further provides a structured approach in identifying and evaluating strategic alternatives, 
allows for organisational resources to be used for maximum benefit and results in improved 

consistency in the coordination of organisational work efforts. The value of strategic planning is 
determined by the extent to which it assists key decision makers in thinking and acting strategically. 

See Cohen 2001 South African Journal of Business Management 17-19. 
96  See 3.1 and 4.1.1 below. 
97  Du Plessis "Access to information" 204. 
98  Du Plessis "Access to information" 204. 
99  Du Plessis "Access to information" 204. 
100  See 3.2 and 4.1.2 below. 
101  See 2.1 above. 
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access to environmental information in the public and the private sphere. When 

referring to the realisation of this right in the public sphere it must be understood as 

the realisation of this right by public bodies, within the context of the definition of public 

bodies as included in PAIA, except when expressly indicated otherwise.102 The term 

"public body" is defined as any state department or administration in the local,103 

provincial or national sphere of government, or any institution or functionary when 

performing a duty or exercising a power under the Constitution or any provincial 

constitution,104 or exercising a public power under any legislation.105 As the definition of 

"organ of state" in the Constitution is almost similar to the definition of "public body" in 

PAIA,106 for purposes of this study, organs of state fall within the category of public 

bodies. In this study the realisation of the right of access to environmental information 

will be investigated by evaluating the extent of the compliance of selected public bodies 

only. On a national level, these will be the Department of Environmental Affairs (DEA), 

the Department of Water and Sanitation (DWS), the Department of Mineral Resources 

(DMR), the Department of Rural Development and Land Reform (DRDLR), the 

Department of Energy (DOE) and the Department of Agriculture, Forestry and Fisheries 

(DAFF). On a provincial level, the compliance of all nine provincial departments 

responsible for environmental matters will be evaluated.107 As metropolitan 

                                        

102  See 4.1. below.  
103  Section 152(d) of the Constitution confirms that local government has the duty to promote a safe 

and healthy environment. The Constitution further confirms that the local government sphere is 

responsible for specific environmental matters such as air quality management, sanitation services, 
domestic waste management and access to sufficient water and electricity reticulation. See schedule 

4, part B and schedule 5, part B of the Constitution. For further discussion on the role of local 
government in realising the constitutional environmental right, see Du Plessis 2015 Potchefstroom 
Electronic Law Journal 1856-1864, Le Sueur v eThekwini Municipality 2013 ZAKZPHC 6 para 37 

(discussed in 3.1.1 below), Fuo 2013 Potchefstroom Electronic Law Journal 224 and 240, Du Plessis 
2010 Stellenbosch Law Review 265-297, Du Plessis 2009 South African Public Law 56-96 and Du 

Plessis and Van der Berg 2014 Stellenbosch Law Review 580-594, Du Plessis and Kotzé 2014 Journal 
of African Law 145-174 and Petterson and Snijman "Environmental law compliance and 

enforcement" 291-318. 
104  For example, the President, Parliament, Auditor-General, the Judicial Services Commission, the 

Human Rights Commission or the Public Protector. 
105  For example, parastatals such as Transnet, the South African Reserve Bank, Telkom, Eskom and 

tertiary institutions. A parastatal refers to an organisation that is owned by the government. See 

Cambridge University date unknown http://dictionary.cambridge.org/dictionary/english/parastatal.  
106  See s 1 of PAIA and s 239 of the Constitution. Judicial officers are specifically excluded from the 

definition of "organ of state", but not excluded from the definition of "public body". 
107  Limpopo Department of Economic Development, Environment and Tourism, Western Cape 

Department of Environmental Affairs and Planning, Gauteng Department of Agriculture and Rural 

Development, North West Department of Rural, Environment and Agricultural Development, 
Mpumalanga Department of Agriculture, Rural Development, Land and Environmental Affairs, 
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municipalities receive a greater number of PAIA requests, the compliance of four of the 

largest metropolitan municipalities108 will be investigated. 

When referring to the realisation of this right in the private sphere it must, similarly, be 

understood as the realisation of this right by private bodies, within the context of the 

definition of private bodies as included in PAIA, except when expressly indicated 

otherwise.109 "Private bodies" are defined as a natural person or a partnership which has 

carried on, or carries on, any trade, profession or business in such capacity, or any 

existing or former juristic person.110 

2.2.1.3 The nature of the disclosure of environmental information 

In this study a distinction will be made between the active111 and the passive112 

disclosure of environmental information. Active disclosure refers to the proactive 

disclosure of environmental information in terms of statutory obligations, or voluntarily, 

without being requested to do so.113 This information is deemed to be in the public 

domain.114 Passive disclosure, on the other hand, refers to the disclosure of information 

upon formal request in terms of PAIA or other specified relevant legislation.115 This 

information is not deemed to be in the public domain.116 

After this discussion of the nature of the right of access to environmental information, 

the realisation of the active disclosure of environmental information will now be 

discussed.  

                                                                                                                               

KwaZulu-Natal Department of Agriculture and Environmental Affairs, Northern Cape Department of 

Environment and Nature Conservation, Free State Department of Economic, Small Business 
Development, Tourism and Environmental Affairs and Eastern Cape Department of Economic 

Development and Environmental Affairs.  
108  The City of Cape Town Metropolitan Municipality, the City of Johannesburg Metropolitan Municipality, 

eThekwini Municipality and the City of Tshwane Metropolitan Municipality. 
109  See 4.1. below. 
110  Section 1 of PAIA. 
111  See 3 below. 
112  See 4 below. 
113  Ntlama 2003 Stellenbosch Law Review 275, Tak-Yan Executive summary of MSc thesis: 

environmental information disclosure 1, Ferreira Die openbare administrasie en die reg op toegang 
tot inligting 59 and Du Plessis "Access to information" 198. 

114  Du Plessis "Access to information" 198. 
115  Nealer 2005 Journal of Public Administration 471, Du Plessis "Access to information" 198, Ferreira 

Die openbare administrasie en die reg op toegang tot inligting 56-57 and Tak-Yan Executive 
summary of MSc thesis: environmental information disclosure 1.  

116  Du Plessis "Access to information" 198. 
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3 The realisation of the active disclosure of environmental information 

The right of access to environmental information is not always subject to a formal PAIA 

request.117 Various public and private bodies are compelled to proactively disclose 

certain information to the public in terms of other legislation.118 In addition, public and 

private bodies may voluntarily disclose certain information to the public for the sake of 

transparency, convenience and accountability.119 Du Plessis120 is of the view that the 

ambit of current active disclosure121 requirements may not be wide enough to include 

the environmental information required to enable private and public enforcers to fulfil 

their objectives.122 Consequently these enforcers may be compelled to resort to 

statutory procedures to obtain access to specific environmental information that is not 

readily available.123 It is therefore necessary to investigate the statutory obligations 

pertaining to the active disclosure of environmental information and the realisation 

thereof.  

In this section the active disclosure requirements of different types of strategic and 

procedural environmental information in the public and private sphere will be identified 

and the realisation thereof will be discussed. In some instances, the lack of an active 

disclosure requirement pertaining to specific environmental information will also be 

highlighted. 

3.1 The active disclosure of strategic environmental information 

PAIA, as well as various other acts that are relevant to environmental information in 

South Africa, contains specifications related to the mandatory active disclosure of 

strategic environmental information.124 In this section these active disclosure 

requirements relevant to the public and private sphere will be discussed, including the 

realisation thereof. 

                                        

117  SAHRC 2014 Guide on how to use the Promotion of Access to Information Act 2 of 2000 25. 
118  SAHRC 2014 Guide on how to use the Promotion of Access to Information Act 2 of 2000 25. 
119  SAHRC 2014 Guide on how to use the Promotion of Access to Information Act 2 of 2000 25. 
120  Du Plessis "Access to information" 204. 
121  See 2.2.1.3 above for discussion on the meaning of "active disclosure". 
122  Du Plessis "Access to information" 204-205. 
123  Du Plessis "Access to information" 205. 
124  For discussion on the meaning of "strategic environmental information", see 2.2.1.1 above. 
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3.1.1 The active disclosure of strategic environmental information in the public sphere 

In this section the most important active disclosure obligations of public bodies in the 

national, provincial and local sphere of government pertaining to environmental 

information, as well as the realisation thereof, will be discussed by differentiating 

between various forms of strategic environmental information. Where the same 

disclosure obligation is applicable to more than one sphere of government, such an 

obligation will be discussed under only one of the government spheres.  

The active disclosure obligations pertaining to manuals as strategic environmental 

information will now be discussed.  

3.1.1.1 Manuals 

Public bodies in the national, provincial and local sphere of government have specific 

active disclosure obligations related to manuals in terms of PAIA. These obligations will 

now be discussed. 

3.1.1.1.1 The national sphere of government 

The national sphere of government is obliged to actively disclose various types of 

manuals related to the right of access to environmental information. One such example 

is that PAIA compels the South African Human Rights Commission (SAHRC)125 to 

compile a guide containing information on how to use PAIA to obtain access to 

information held by public and private bodies.126 This guide, also known as the "section 

10 guide",127 must be made widely available in all official languages.128 It must be noted 

that all functions of the SAHRC, including the publication of the section 10 guide, have 

recently been transferred to the Information Regulator that is yet to be established in 

                                        

125  In terms of s 184 of the Constitution and s 83 of PAIA the South African Human Rights Commission 

(SAHRC) is mandated inter alia to protect the right of access to information by promoting the 
implementation of PAIA.  

126  Section 10(1) of PAIA. 
127  SAHRC 2014 Guide on how to use the Promotion of Access to Information Act 2 of 2000 18. 
128  Nomthandazo 2003 Stellenbosch Law Review 276. Also see SAHRC date unknown 

http://www.sahrc.org.za/home/index.php?ipkContentID=97&ipkMenuID=76 and SAHRC 2014 Guide 
on how to use the Promotion of Access to Information Act 2 of 2000 18. The latest version was 
published in 2014 and provides an oversight on how to use PAIA to advance human rights. 
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terms of section 39 of the POPI.129 Information officers130 of public bodies to which PAIA 

applies are obliged to compile and publish manuals containing specific detail on various 

matters.131 These manuals are known as PAIA manuals and have to indicate the types 

of information that are automatically available and that are not subject to a request in 

terms of PAIA, as well as the manner of accessing such information.132 The practical 

usefulness and desirability of PAIA manuals have been recognised widely.133  

The PAIA manuals of public bodies must be updated, if necessary, at least on an annual 

basis.134 This vague provision may lead to confusion related to when the update of PAIA 

manuals would be required, as no guidance has been provided related to when it would 

be necessary to update the PAIA manual of a public body. It may be argued that, if any 

material changes to the content of the PAIA manual must be made to ensure the 

correctness thereof, such changes might trigger the necessity for an update of the 

manual.  

Various national government departments responsible for matters directly related to the 

environment have all recently published PAIA manuals in terms of section 14 of PAIA.135 

                                        

129  It must be noted that, despite the transfer of the SAHRC's PAIA mandate to the Information 

Regulator, the SAHRC's constitutional mandate related to the right of access to information will 

remain. See SAHRC 2014 the Promotion of Access to Information Act Annual Report 2013-2014 26. 
130  An information officer is defined to mean the departmental head of the public body. Section 1 of 

PAIA and Wood 2011 South African Journal of Human Rights 559. 
131  These manuals must contain detail inter alia on its functions and structure, contact details of the 

information officer of the public body, a description of the SAHRC manual and how to obtain access 

thereto, sufficient detail on the manner of requesting access to information held by the relevant 
body, the types of information held by the relevant body and the types of information automatically 

available, as well as the manner of obtaining access thereto. See s 14 of PAIA. 
132  DAFF 2015 Manual prepared in terms of section 14 of the Promotion of Access to Information Act, 

2000 20-21, DEA 2015 Manual in terms of section 14 of the Promotion of Access to Information Act, 
2000 21, DMR 2014 PAIA Manual issued in terms of section 14 of the Promotion of Access to 
Information Act, 2000 6-11, DOE date unknown Manual issued in terms of section 14 of the 
Promotion of Access to Information Act, 2000 13-14, Department of Rural Development and Land 

Reform (DRDLR) 2013 Manual for the Department of Rural Development and Land Reform in terms 
of section 14 of the Promotion of Access to Information Act, 2000 27-32 and regs 7 and 10 of GN 

R792 in GG 40116 of 1 July 2016. 
133  PAIA manuals serve to "make society more knowledgeable and office less mysterious". See Wood 

2011 South African Journal of Human Rights 559. In Rail Commuter Action Group v Transnet Ltd t/a 
Metrorail 2003 3 SA 518 (CPD) para 587F the court acknowledged the importance of PAIA manuals 

in facilitating a request for access to information by providing specific detail relevant to the manner 
in which such requests must be made. 

134  Section 14(2) of PAIA. 
135  Department of Agriculture, Forestry and Fisheries (DAFF) 2015 Manual prepared in terms of section 

14 of the Promotion of Access to Information Act, 2000, Department of Mineral Resources (DMR) 

2014 PAIA Manual issued in terms of section 14 of the Promotion of Access to Information Act, 
2000, GN R792 in GG 40116 of 1 July 2016 (Department of Water and Sanitation (DWS)), 
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However, during this research certain concerns were noted specifically with regard to 

the PAIA manual published on the website of the DWS.136 This manual is not the most 

recent version of the PAIA manual published in the Gazette.137 Furthermore, this PAIA 

manual is outdated as it still refers to the Department of Water Affairs and Forestry and 

not to the new name of the Department.138 It was also noted that the content of the 

PAIA manuals of some other government departments in the national, provincial and 

local sphere does not comply with the requirements of PAIA, as they have been 

published only in English and not in three official languages.139 

PAIA states that PAIA manuals of public bodies in the national, provincial and local 

sphere of government should be made available as prescribed.140 In the Regulations 

published under PAIA141 detail on the manner of disclosure of public bodies' PAIA 

manuals has been included.142 POPI has also recently extended these active disclosure 

                                                                                                                               

Department of Energy date unknown Manual issued in terms of section 14 of the Promotion of 
Access to Information Act, 2000, DRDLR 2013 Manual for the Department of Rural Development and 
Land Reform in terms of section 14 of the Promotion of Access to Information Act, 2000 and 
Department of Environmental Affairs (DEA) 2015 Manual in terms of section 14 of the Promotion of 
Access to Information Act, 2000. 

136  DWS date unknown https://www.dwa.gov.za/Documents/Default.aspx. 
137  GN R792 in GG 40116 of 1 July 2016. Where reference has been made to the Gazette in this study, 

it has to be interpreted as the national Government Gazette, unless specified otherwise. 
138  The new name of this department is the DWS. 
139  Section 14(1) of PAIA. Also see SAHRC 2012 The Promotion of Access to Information Act (PAIA) and 

records management consolidated audit report: 2008-2012 33. Examples of PAIA manuals published 

only in English at the time of this study include DMR 2014 PAIA Manual issued in terms of section 14 
of the Promotion of Access to Information Act, 2000, DEA 2015 Manual in terms of section 14 of the 
Promotion of Access to Information Act, 2000, GG 36699 of 26 July 2013 (Limpopo Department of 
Economic Development, Environment and Tourism), GN 2397 in PG 326 of 27 July 2015 (Gauteng 

Department of Agriculture and Rural Development), GG 39544 of 24 December 2015 (North West 

Department of Rural, Environment and Agricultural Development), Mpumalanga Department of 
Agriculture, Rural Development, Land and Environmental Affairs 2015 Promotion of Access to 
Information Manual compiled in terms of section 14 of the Promotion of Access to Information Act 
(Act 2 of 2000), GG 37731 of 12 June 2014 (KwaZulu-Natal Department of Agriculture and 

Environmental Affairs), City of Tshwane Metropolitan Municipality date unknown Section 14 manual 
and eThekwini Municipality date unknown Section 14 manual (compiled in compliance with section 
14 of chapter 2 of part 2 of the Promotion of Access to Information Act, Act no 2 of 2000 (PAIA)). 

140  Section 14(3) of PAIA. 
141  GN R187 in GG 23119 of 15 February 2002, as amended by GN R1244 in GG 25411 of 22 September 

2003. 
142  Regulation 4 of GN R187 in GG 23119 of 15 February 2002 states that "Immediately after the 

manual has been compiled in terms of section 14(1) or updated in terms of section 14(2) of the Act, 

the information officer of a public body must make available a copy of the manual in at least the 
three official languages in which the manual is compiled as required by section 14 of the Act, to the 

Human Rights Commission; and the head of office of every office of that public body; and make 

available the manual on the web site, if any, of the public body; and the information officer of a 
public body may publish the manual in three official languages in the Gazette." 
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obligations to PAIA.143 Public bodies are required to make their PAIA manuals easily 

accessible to the public.144 Although there has been an improvement in the availability 

of the PAIA manuals of government departments, challenges were experienced during 

this study in obtaining access to the most recent versions of some of the PAIA manuals. 

Although PAIA manuals have been published by various government departments on 

their websites, some of these manuals are undated and therefore it cannot be 

ascertained whether the content of these manuals is outdated or whether the specific 

version of the manual found is the most recent version.145 It was also found that, 

although the abovementioned national government departments' PAIA manuals are 

accessible via internet search engines, they are not always easily accessible on the 

departments' official websites.146 As the source of a document found via an internet 

search engine cannot always be easily determined, uncertainty exists on the 

authenticity and currency of the PAIA manuals found via these internet search engines. 

This challenge is also applicable to obtaining access to the PAIA manuals of public 

bodies in the provincial sphere of government.147  

It was further noted that in practice the PAIA manuals of national, provincial and local 

government departments are usually published either on the government department's 

official website, the Department of Justice and Constitutional Development's website, or 

in the national or provincial Gazette.148 These different ways of publishing of PAIA 

manuals may constitute a challenge to the accessibility of the most recent versions of 

them.149 A further challenge pertaining to the availability and currency of PAIA manuals 

                                        

143  The Schedule of POPI amends s 14(3) of PAIA by requiring that PAIA manuals of public bodies must 

be published on the website of the public body and be available at the head office of the department 

for public inspection. 
144  SAHRC 2014 Guide on how to use the Promotion of Access to Information Act 2 of 2000 21. 
145  Examples of undated PAIA manuals include the DOE date unknown Manual issued in terms of 

section 14 of the Promotion of Access to Information Act, 2000, the City of Tshwane Metropolitan 

Municipality date unknown Section 14 manual and eThekwini Municipality date unknown Section 14 
manual (compiled in compliance with section 14 of chapter 2 of part 2 of the Promotion of Access to 
Information Act, Act no 2 of 2000 (PAIA)).  

146  An example is the PAIA manual of the DOE, which was not easily accessible directly from the DOE's 

official website. See DOE date unknown http://www.energy.gov.za/home.html. 
147  An example is the PAIA manual of the Limpopo Department of Economic Development, Environment 

and Tourism, which was not easily accessible directly from the department's official website. See 

Limpopo Department of Economic Development, Environment and Tourism date unknown 

http://www.ledet.gov.za.  
148  Department of Justice date unknown http://www.justice.gov.za/paia/paia.htm. An example is the 

PAIA manual of the Limpopo Department of Economic Development, Environment and Tourism.  
149  CER Barricading the doors 3. 
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is that since the commencement of section 14 of PAIA150 some government departments 

responsible for environmental matters have been divided,151 consequently amending the 

scope of responsibility of these departments.152 As a result, every time a "new" 

government department is established, these "new" departments must start from 

scratch in ensuring compliance with section 14 of PAIA by publishing a new PAIA 

manual. This may complicate the compliance of the affected government departments. 

3.1.1.1.2 The provincial sphere of government 

Like public bodies in the national sphere,153 public bodies in the provincial sphere of 

government to which PAIA applies are also obliged to compile and publish PAIA 

manuals.154 In terms of the Centre for Environmental Rights' (CER) report on the value 

of transparency in the realisation of environmental rights155 it was found, at the time of 

the compilation of their report in 2012, that only three provincial government 

departments responsible for environmental matters had published PAIA manuals.156 

However, since then more public bodies in the provincial sphere of government 

responsible for environmental matters have published PAIA manuals.157 Although there 

has been improvement relating to the availability of PAIA manuals, challenges similar to 

those experienced in relation to the PAIA manuals of national bodies were experienced 

in the provincial sphere related to the availability of the most recent version of PAIA 

                                        

150  2 February 2000. 
151  For example, the then Department of Water Affairs and Forestry (DWAF) was divided into the DWS 

and the DAFF. Another example is the then Department of Minerals and Energy (DME), which was 
divided into the DMR and the DOE.  

152  For example, forestry previously fell under the responsibility of the then DWAF, which was divided 

into the DWS and the DAFF. Currently, forestry is the responsibility of the DAFF. Yet again, energy 

previously fell under the responsibility of the DME, which was divided between the DMR and DOE. 
153  See 3.1.1.1.1 above. 
154  Section 14 of PAIA. 
155  CER Unlock the doors. 
156  CER Unlock the doors 11. 
157  See, for example, the published PAIA manuals of the Western Cape Department of Environmental 

Affairs and Planning (Western Cape Department of Environmental Affairs and Planning 2013 

https://www.westerncape.gov.za/text/2013/March/paia-manual-enviromental-affairs-and-

development-planning-eng.pdf), the Limpopo Department of Economic Development, Environment 
and Tourism (GG 39085 of 13 August 2015), the Gauteng Department of Agriculture and Rural 

Development (GN 2397 in PG 326 of 27 July 2015), the North West Department of Rural, 
Environment and Agricultural Development (GG 39544 of 24 December 2015), the Mpumalanga 

Department of Agriculture, Rural Development, Land and Environmental Affairs (Mpumalanga 
Department of Agriculture, Rural Development, Land and Environmental Affairs 2015 Promotion of 
Access to Information Manual compiled in terms of section 14 of the Promotion of Access to 
Information Act (Act 2 of 2000), and the KwaZulu-Natal Department of Agriculture and 
Environmental Affairs (GG 37731 of 12 June 2014). 
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manuals.158 It was also noted that the content of the PAIA manuals of some provincial 

government departments does not comply with all the provisions of PAIA.159 

3.1.1.1.3 The local sphere of government 

Like public bodies in the national and provincial sphere,160 public bodies in the local 

sphere of government to which PAIA applies are obliged to compile and publish PAIA 

manuals.161 In 2011 it was noted that only 29 out of 282 municipal bodies or, stated 

otherwise, only 10% of municipal bodies have produced and published PAIA manuals.162 

In 2012 it was noted that 12% of municipalities have compliant PAIA manuals.163 The 

City of Tshwane, City of Johannesburg, City of Cape Town and eThekwini metropolitan 

municipalities, however, all have PAIA manuals available on their websites.164 Although 

there has been improvement relating to the availability of PAIA manuals in this sphere, 

challenges similar to those experienced in relation to the PAIA manuals of national and 

provincial bodies were experienced in the local sphere related to the availability of the 

most recent version of PAIA manuals.165 Furthermore, the content of PAIA manuals of 

some local government departments does not comply with all the provisions of PAIA.166 

Another form of strategic environmental information is policy and legislation, of which 

the active disclosure requirements will now be discussed. 

3.1.1.2 Policy and legislation  

Public bodies in the national, provincial and local sphere of government have specific 

active disclosure obligations related to policy and legislation. These obligations will now 

be discussed. 

                                        

158  See 3.1.1.1.1 above. 
159  See 3.1.1.1.1 above. 
160  See 3.1.1.1.1 and 3.1.1.1.2 above. 
161  Section 14(1)(d) of PAIA.  
162  CER Unlock the doors 11. 
163  CER Barricading the doors 3. 
164  The following manuals could be found online: City of Cape Town Metropolitan Municipality 2013 

Section 14 manual (in terms of the Promotion of Access to Information Act 2 of 2000), City of 

Johannesburg Metropolitan Municipality 2014 Manual in terms of the Promotion of Access to 
Information Act (Act no 2 of 2000), City of Tshwane Metropolitan Municipality date unknown Section 
14 manual and eThekwini Municipality date unknown Section 14 manual (compiled in compliance 
with section 14 of chapter 2 of part 2 of the Promotion of Access to Information Act, Act no 2 of 
2000 (PAIA)). 

165  See 3.1.1.1.1 above. 
166  See 3.1.1.1.1 above. 
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3.1.1.2.1 The national sphere of government 

Where decisions are taken related to the use of public power and to the formulation of 

policy in a democracy, it is necessary to ensure transparency in the conduct of the state 

- consequently society should have access to relevant records.167 In terms of the 

Constitution society has the right to have access to all promulgated national 

legislation,168 including legislation relevant to environmental management.169 The 

Constitution requires all national bills that are signed into Acts of Parliament,170 as well 

as draft legislation,171 to be published. Various environmental acts mandate national 

authorities to issue regulations and norms and standards in terms of these acts172 and 

some of them need to be published for comment prior to finalisation.173  

With regard to administrative justice PAJA states that the Minister must publish a code 

of good administrative conduct which provides information and practical guidelines 

aimed at the promotion of sufficient administration.174 Such a code of good 

administrative conduct was published in 2006 on the Department of Justice's website.175 

This document contains information on informing society of the decisions made and the 

                                        

167  Nomthandazo 2003 Stellenbosch Law Review 275. 
168  Inclusive of regulations, proclamations and other instruments of subsidiary legislation. See s 101 of 

the Constitution. 
169  Section 101 of the Constitution. All acts, draft bills, bills, notices, green papers and white papers are 

publically available on the South African government's official website. See South African 

Government date unknown http://www.gov.za/document/latest. Furthermore, the content of all 
published government gazettes is also publically available on the official website of Government 

Printing Works. See Government Printing Works date unknown 
http://www.gpwonline.co.za/Gazettes/Pages/Published-Gazettes.aspx. 

170  Section 81 of the Constitution. In addition, a Bill amending the Constitution must be published in the 

Gazette before such a Bill is introduced. See s 174(5)(a) of the Constitution. 
171  Draft national legislation that may affect municipal functions must be published for public comment 

prior to being introduced to Parliament. See s 154(2) of the Constitution. 
172  Examples of mandates of the national sphere of government to issue regulations include s 71 of the 

Water Services Act 108 of 1997, s 54 of the National Forests Act 84 of 1998, s 32 of the 

Environment Conservation Act 73 of 1989 (ECA), ss 44-45 of NEMA, s 55(3) of NEMAQA, s 16(4) of 
NEMWA, ss 26, 69 and 90 of NWA, s 25(1A) of NEMICMA, ss 83 and 85 of NEMICMA, s 97 of the 
National Environmental Management: Biodiversity Act 10 of 2004 (NEMBA), s 107 of the Mineral and 
Petroleum Resources Development Act 28 of 2002 (MPRDA), s 26 of the National Heritage Resources 
Act 25 of 1999 (NHRA), s 36 of the National Nuclear Regulator Act 47 of 1999 and ss 37 and 120 of 

the Local Government: Municipal Systems Act 32 of 2000. Examples of mandates to issue norms and 
standards include s 9 of NEMBA, ss 7-8 of NEMWA, s 11 of the National Environmental Management: 
Protected Areas Act 57 of 2003 (NEMPA), s 45(2) of the National Environmental Management: 
Integrated Coastal Management Act 24 of 2008 (NEMICMA), s 7 of NEMAQA and s 13 of NHRA. 

173  For example, s 47(1) of NEMA and s 97(3) read with ss 99-100 of NEMBA. 
174  Section 10(5A) of the PAJA. 
175  Department of Justice 2006 

http://www.justice.gov.za/paja/docs/unit/PAJA_Code_draft_v2_2006.pdf. 
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consultation procedures to be followed, thereby promoting the right of access to 

information. General policy documents such as the National Development Plan - 2030176 

are also aimed at the implementation of measures to promote access to information 

and accountability.177 It is submitted that the abovementioned policy documents realise 

the Constitutional values and principles that should govern public administration.178 

Mandates for national departments to publish policy have been incorporated into 

environmental legislation, such as the mandate to publish a policy within which the 

Waste Management Bureau must perform,179 the mandate to publish national policy 

relevant to heritage resources management for general information180 as well as 

statements of general policy on the management of heritage resources.181  

3.1.1.2.2 The provincial sphere of government 

As with the national sphere of government,182 society also has the right to have access 

to all promulgated provincial legislation.183 Provincial bills assented to and signed by the 

Premier must be published,184 as well as draft provincial legislation that may affect 

                                        

176  Executive summary: National Development Plan – 2030 – Our future, make it work (2012). 
177  The National Development Plan presents a long-term strategy to increase employment and broaden 

opportunities inter alia through providing access to information. The importance of accountability is 

also confirmed throughout the National Development Plan. See Executive summary: National 
Development Plan – 2030 – Our future, make it work (2012) 18, 24, 27, 35, 40, 42, 44, 45, 47 and 

65. 
178  Section 195 of the Constitution. 
179  Section 34B of NEMWA. The Waste Management Bureau's duties include inter alia implementing the 

pay-out of incentives and funds derived from waste management charges and promoting best 

practises with regard to waste management. 
180  Section 6(1) of the National Heritage Resources Act 25 of 1999 (NHRA). Note that, in terms of s 6(3) 

of the NHRA, a draft policy must have been made available for public comment prior to the 
publication of the final policy. Also see SAHRA date unknown 

http://www.sahra.org.za/sahris/about/legislation. The following documentation has been published 
on SAHRA's website: a draft discussion document entitled Towards a policy framework for the 
protection, conservation, management and promotion of heritage objects (2004) and a document 

entitled South African Heritage Resources Information System Policy (2013). Also see Department of 
Arts and Culture 2009 National Policy on South African Living Heritage where the National Policy on 
South African Living Heritage was published by the Department of Arts and Culture in 2009. 

181  Section 47(3) of NHRA. An example of such a policy is the Draft Policy on the protection, 
management and conservation of heritage objects (2005), published in GN 500 in GG 27424 of 30 

March 2005. Note that a draft policy must have been made available for public comment prior to the 

publication of the final policy. 
182  See 3.1.1.2.1 above. 
183  Including regulations, proclamations and other instruments of subsidiary legislation. See s 140 of the 

Constitution. 
184  Section 123 of the Constitution. 
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municipal functions.185 With reference to specifically environmental matters, the 

legislative competence of the provincial sphere of government is confirmed in the 

Constitution.186 Various environmental acts also mandate provincial authorities to issue 

regulations in terms of the specific act.187 For any conflict that might arise between 

national and provincial legislation falling within a functional area listed in Schedule 4 of 

the Constitution, specific guidance has been provided for resolving the conflict.188  

Mandates for provincial departments to publish policy have also been incorporated into 

environmental legislation, such as the mandate to publish a provincial policy related to 

heritage resource management for general information189 and the mandate to publish 

statements of general policy on the management of heritage resources.190 

3.1.1.2.3 The local sphere of government 

Society has a constitutional right to have access to all municipal by-laws.191 Prior to their 

being passed into law by the Municipal Council, such by-laws must have been published 

for public comment.192 With regard to the authority of the local sphere of government to 

enact by-laws relevant to the environment, two recent cases are of importance. In Le 

Sueur v eThekwini Municipality193 the court had to decide whether or not the eThekwini 

Municipality acted ultra vires when it introduced amendments to the eThekwini Town 

Planning Schemes.194 The applicant argued that the Municipality did not have the 

authority to legislate in the environmental sphere as, in terms of schedule 4 of the 

                                        

185  Such draft legislation must be published for public comment prior to being introduced to Parliament. 

See s 154(2) of the Constitution. 
186  The environment has been listed as a functional area of concurrent national and provincial 

competence in terms of schedule 4, part A of the Constitution. 
187  Examples of mandates of the provincial sphere of government to issue regulations include s 32 of 

the ECA, ss 24(5)-(6) and 47 of NEMA, s 55(3) of NEMAQA, s 16(4) of NEMWA, ss 25(1A) and 84 of 
the NEMICMA, s 26 of NHRA and s 87 of NEMPA. 

188  National legislation would prevail over provincial legislation if all relevant conditions are met as 

included in s 146 of the Constitution. Also see ss 147-150 of the Constitution relating to conflict 

between national legislation and a provision of a provincial constitution, conflicts that cannot be 
resolved, the status of legislation that does not prevail and interpretation of conflicts. 

189  Section 6(2) of the NHRA. Note that, in terms of s 6(3) of the NHRA, a draft policy must have been 

made available for public comment prior to the publication of the final policy. 
190  Section 47(3) of NHRA. Note that, in terms of s 47 of the NHRA, a draft policy must have made 

available for public comment prior to the publication of the final policy. 
191  Section 162 of the Constitution. Also see s 13 of the Local Government: Municipal Systems Act 32 of 

2000. Also see Du Plessis Environmental Law and Local Government and 2.2.1.2 above. 
192  Section 160(4) of the Constitution. 
193  Le Sueur v eThekwini Municipality 2013 ZAKZPHC 6 (the Le Sueur case). 
194  Le Sueur case paras 2 and 16. 
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Constitution, the environment has been identified as a functional area over which the 

national and provincial sphere of government have exclusive legislative competence.195 

The court held that, as the Constitution confirms that the three spheres of government 

are interrelated and must adhere to the principles of cooperative government, it is clear 

that it was not the intention of the legislature to allocate legislative authority to the 

three spheres of government in distinct, water-tight compartments.196 Therefore, the 

court confirmed that the local sphere of government is entitled to regulate 

environmental matters.197 In Nel v Hessequa Local Municipality198 the court relied on the 

judgement of the Le Sueur case and confirmed that municipalities have the authority to 

enact by-laws related to the environment.199 It is therefore clear that the local sphere of 

government does have the authority to legislate in the environmental sphere. By-laws 

related to various aspects of the environment in specific municipal areas have already 

been published.200  

In addition to the above, specific policy documents, such as the Back to basics 

Government Programme, require local government to implement specific measures to 

promote access to information.201 As part of this programme, municipalities must 

                                        

195  Le Sueur case para 16. Also see schedule 4 of the Constitution. 
196  Le Sueur case para 20. Also see s 40(1) of the Constitution. 
197  Le Sueur case para 37. Also see Petterson and Snijman "Environmental law compliance and 

enforcement" 291. 
198  Nel v Hessequa Local Municipality (WCC) (unreported) case number 12576/2013 of 14 December 

2015 (Hessequa case). 
199  Hessequa case para 16. 
200  Examples of By-laws published include the Solid Waste By-laws of City of Tshwane Metropolitan 

Municipality, (LAN 1091 in Gauteng Provincial Gazette 209 of 25 May 2005), the Air Pollution Control 
By-laws (LAN 624 in Gauteng Provincial Gazette 96 of 25 May 2011), Waste Management By-laws 
(LAN 1012 in Gauteng Provincial Gazette 216 of 30 July 2013) and the Water Services By-laws (LAN 

835 in Gauteng Provincial Gazette 179 of 21 May 2004) of the City of Johannesburg Metropolitan 
Municipality, Refuse Removal By-laws (MN 47 in KwaZulu-Natal Provincial Gazette 6133 of 17 

October 2002) and Sewage Disposal By-laws (MN 27 in KwaZulu-Natal Provincial Gazette 5356 of 13 
May 1999) of the eThekwini Metropolitan Municipality, Air Quality Management By-laws (Western 
Cape Provincial Gazette 6772 of 30 July 2010), Dumping and Littering By-laws (Western Cape 
Provincial Gazette 5894 of 21 June 2002) and Water By-laws (Western Cape Provincial Gazette 6847 
of 18 February 2011) of the City of Cape Town Metropolitan Municipality. 

201  South African Government date unknown 

http://spcollection.cogta.gov.za/sites/cogtapub/Pages/background.aspx. One of the five pillars of the 
Back to basics Government Programme is to promote good governance, accountability and 

transparency. The Back to basics Government Programme is based on the White Paper on Local 
Government 1998 and the Local Government: Municipal Structures Act 117 of 1998 that provide that 

district municipalities should fulfil specific developmental mandates. In pursuit of these mandates, 

the Government confirms that participatory governance has been extended to more citizens than 
ever before. 
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develop and implement effective and affordable communication systems to ensure 

proper engagement with their communities.202 

Another form of strategic environmental information is guideline documents of which 

the active disclosure obligations will now be discussed. 

3.1.1.3 Strategic environmental guideline documents 

Public bodies in the national, provincial and local sphere of government have specific 

active disclosure obligations related to various strategic environmental guideline 

documents. These obligations will now be discussed. 

3.1.1.3.1 The national sphere of government 

Although not obliged, the Minister of Environmental Affairs has the mandate to publish 

guidelines relevant to the implementation, administration and institutional 

arrangements pertaining to various environmental matters.203 This Minister must also 

publish guidelines relevant to the procedure to be followed by a provincial or municipal 

authority when compiling an environmental outlook report.204 Various guidelines have 

been published in this regard.205  

In terms of planning law the Minister of Rural Development and Land Reform also has 

the mandate to issue guidelines to guide municipalities in fulfilling their responsibilities 

                                        

202  South African Government date unknown http://www.gov.za/about-government/government-

programmes/back-basics. 
203  Section 24J of NEMA. Guidelines that have been published include, for example, the Companion 

guideline for implementation: environmental management assessment regulations (GN 805 in GG 

35769 of 10 October 2012), the Guideline for implementation: environmental management 
framework (EMF) (GN 806 in GG 35769 of 10 October 2012) (for discussion related to the 

requirement to publish an EMF see 3.1.1.4.1 below) , the Guideline for implementation: public 
participation in the environmental impact assessment (EIA) process (GN 807 in GG 35769 of 10 

October 2012), the EIA guideline for aquaculture in South Africa, the Guideline for implementation: 
need and desirability (GN 891 in GG 38108 of 20 October 2014) and the EIA Guideline for renewable 
energy projects (GN 989 in GG 39297 of 16 October 2015). 

204  Section 16A(4) of NEMA. For more discussion on the requirement to publish environmental outlook 

reports and the purpose thereof see 3.1.1.6.1 below. 
205  Examples include the South African school guide for producing a state of the environment report 

(see DEA 2002 South African school guide for producing a state of the environment report), the 

State of the environment reporting guidelines for municipalities (see DEA 2005 State of the 
environment reporting guidelines for municipalities) and the Provincial and local government state of 
the environment training manual (Department of Environmental Affairs 2002 Provincial and local 
government state of the environment training manual. All these manuals have been published at 
Department of Environmental Affairs 2009 http://soer.deat.gov.za. 
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under the Spatial Planning and Land Use Management Act 16 of 2013 (SPLUMA) and 

such guidelines must be published in the Provincial Gazette.206 Environmental legislation 

also contains mandates for the public sphere to publish various types of guideline 

documents.207 Examples include the authority to publish national norms and standards 

pertaining to various waste management matters,208 biodiversity management,209 

national ambient air quality standards specifying permissible amounts of specific 

substances in ambient air,210 the management and development of protected areas in 

terms of the National Environmental Management: Protected Areas Act 57 of 2003 

(NEMPA),211 and emissions from point, non-point and mobile sources pertaining to 

specific substances.212 The management authorities213 of a national park, nature reserve, 

marine protected area or a world heritage site in terms of NEMPA also have a duty to 

publish their internal rules in the Gazette.214 

With reference to water services the Water Services Act 108 of 1997 mandates the 

Minister of Water and Sanitation to prescribe compulsory national standards for water 

quality, tariffs and use.215 The Minister of Mineral Resources had to develop a Code of 

Good Practice for the Minerals Industry, as well as a Broad-based Socio-economic 

                                        

206  Reg 36(6) of GN R239 in GG 38594 of 23 March 2015. 
207  Such as national norms and standards, rules, codes of good practice and charters. 
208  Section 7 of NEMWA. Examples of such waste management norms and standards that have been 

published include National domestic waste collection standards (GN 21 in GG 33935 of 21 January 

2011), National norms and standards for the assessment of waste for landfill disposal (GN R635 in 
GG 36784 of 23 August 2013), National norms and standards for disposal of waste to landfill (GN 

R636 in GG 36784 of 23 August 2013), National standards for the extraction, flaring and recovery of 
landfill gas (GN 924 in GG 37086 of 29 November 2013), National standards for the scrapping or 
recovery of motor vehicles (GN 925 in GG 37087 of 29 November 2013), National norms and 
standards for the storage of waste (GN 926 in GG 37088 of 29 November 2013) and National norms 
and standards for the remediation of contaminated land and soil quality in the Republic of South 
Africa (GN 331 in GG 37603 of 2 May 2014). 

209  Section 9 of NEMBA. Examples of norms and standards published in terms of NEMBA include Norms 
and standards for biodiversity management plans [BMPs] for species (GN R214 in GG 31968 of 2 

March 2009), Norms and Standards for the marking of rhinoceros and rhinoceros horn, and for the 
hunting of rhinoceros for trophy hunting purposes (GN 304 in GG 35248 of 10 April 2012) and 
Norms and standards for BMPs for ecosystems (GN 83 in GG 37302 of 7 February 2014). 

210  Section 9 of NEMAQA. Examples of such standards that have been published include National 
ambient air quality standards (GN R1210 in GG 32816 of 24 December 2009) and National ambient 
air quality standards for particular matter with aerodynamic diameter less than 2.5 micron metres 
(PM 2.5) (GN 486 in GG 35463 of 29 June 2012). 

211  Section 11 of the National Environmental Management: Protected Areas Act 57 of 2003 (NEMPA). 
212  Section 9 of NEMAQA. 
213  In terms of s 1 of NEMPA such a management authority can either be an organ of state or any other 

person or institution authorised to manage a protected area. 
214  Section 52 of NEMPA. Where the management authority is a provincial or local public body, this 

disclosure requirement will similarly be applicable to these bodies. 
215  Sections 9-10 of the Water Services Act 108 of 1997. 
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Empowerment Charter within five years of the effective date of the Mineral and 

Petroleum Resources Development Act 28 of 2002 (MPRDA).216 Although there is no 

explicit active disclosure requirement in the MPRDA, the Code and Charter have been 

published in the Gazette.217  

3.1.1.3.2 The provincial sphere of government 

Provincial authorities are also mandated by environmental legislation to publish 

guideline documents. As with the Minister's option to publish national ambient air 

quality standards,218 the MEC of a province can establish, in the Gazette, provincial 

ambient air quality standards specifying permissible amounts of specific substances in 

ambient air, as well as provincial standards for emissions from point, non-point and 

mobile sources in the province or in a geographical area within the province pertaining 

to specific substances.219 Provincial norms and standards pertaining to various waste 

management matters may also be published in the Gazette by the MEC of a province.220 

3.1.1.3.3 The local sphere of government 

The local sphere of government is also authorised to publish guideline documents. In 

terms of air quality management, for example, local authorities have the option, like the 

option of the Minister and a MEC of a province to establish national and provincial 

standards for emissions, respectively,221 to establish, in terms of any by-law, local 

standards for emissions from point, non-point and mobile sources in the municipal area 

pertaining to specific substances.222 

                                        

216  Section 100 of the MPRDA.  
217  GN 446 in GG 32167 of 29 April 2009 and GN 838 in GG 33573 of 20 September 2010. Note that a 

reviewed draft Broad-based Socio-economic Empowerment Charter was published for comments in 
GN 450 in GG 39933 of 15 April 2016. 

218  See 3.1.1.3.1 above. 
219  Section 10 of NEMAQA. An example of published provincial ambient air quality standards is the 

ambient air quality standards for Gauteng (Gauteng Department of Agriculture and Rural 
Development 2009 Gauteng Province Air Quality Management Plan – Final Report 11).  

220  Section 8 of NEMWA. An example of published norms and standards pertaining to various waste 

management aspects is the waste collection standards for Gauteng (Gauteng Department of 

Agriculture and Rural Development 2010 General Waste Collection Standards for Gauteng 
(Incorporating Cleaning Standards)). 

221  See 3.1.1.3.2 above. 
222  Section 11 of NEMAQA. 
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The active disclosure requirements of environmental frameworks, strategies, protocols 

and schemes will now be discussed. 

3.1.1.4 Environmental frameworks, strategies, protocols and schemes  

Public bodies in the national, provincial and local sphere of government have specific 

active disclosure obligations related to various environmental frameworks, strategies, 

protocols and schemes. These obligations will now be discussed. 

3.1.1.4.1 The national sphere of government 

Environmental legislation contains various active disclosure obligations pertaining to 

environmental frameworks; environmental strategies; environmental protocols and 

environmental schemes. Examples include the notification in the Gazette of the 

adoption of an Environmental Management Framework (EMF)223 and the manner in 

which the EMF can be accessed for public inspection,224 the requirement to publish a 

National Biodiversity Framework225 and the requirement to publish a national framework 

for achieving the objective of the National Environmental Management: Air Quality Act 

39 of 2004 (NEMAQA).226 In terms of planning law, the Minister of Rural Development 

and Land Reform is obliged to develop a Spatial Development Framework (SDF)227 that 

                                        

223  An Environmental Management Framework (EMF) is a document that specifies environmental 

attributes of specific geographical areas including the sensitivity, interrelationship, extent and 
significance of such attributes that must be taken into account by a decision-making authority. See s 

24(3) of NEMA. EMF Regulations have been published in GN R547 in GG 33306 of 18 June 2010.  
224  Reg 5(4) of GN R547 in GG 33306 of 18 June 2010. It is important that EMFs be publically accessible 

as it is a legal requirement that EMFs be taken into consideration during EIA processes. A basic 

assessment report must contain a description of the legislative and policy context of the proposed 

development, "including how the proposed activity complies with and responds to the legislation and 
policy context, plans, guidelines, tools frameworks, and instruments". Furthermore, a scoping report 

must contain a description of the legislative and policy context of the proposed development, 
"including an identification of all legislation, policies, plans, guidelines, spatial tools, municipal 

development planning frameworks and instruments that are applicable to [the] activity and are to be 
considered in the assessment process". See appendices 1 and 2 of GN R982 in GG 38282 of 4 

December 2014. 
225  Section 38 of NEMBA. To date only a draft National Biodiversity Framework for South Africa has 

been published for comment in GN 801 in GG 30027 of 29 June 2007. 
226  Section 7 of the National Environmental Management: Air Quality Act 39 of 2004 (NEMAQA). The 

National Framework for Air Quality Management in the Republic of South Africa was first published in 

2007 (GN 1138 in GG 30284 of 11 September 2007) and subsequently amended in 2012 (GN R919 
in GG 37078 of 29 November 2013). 

227  Such a SDF must take cognisance of all environmental management instruments that have been 

adopted by a relevant environmental management authority and must provide accessible and clear 

information to the public and private sectors. See s 12(1)(g) of the Spatial Planning and Land Use 
Management Act 16 of 2013 (SPLUMA). 
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must be published in the Gazette and the media subsequent to being subjected to a 

public consultation process.228 Furthermore, this Minister has the mandate to publish a 

regional SDF in the Gazette subsequent to following a public consultation process.229  

With regard to environmental strategies the Minister of Environmental Affairs had to 

publish a national waste management strategy in the Gazette within two years of the 

effective date of the NEMWA, which was published in 2012.230 A pricing strategy for 

waste management charges must also be published in the Gazette.231 In terms of the 

NWA a National Water Resource Strategy had to be established by notice in the 

Gazette232 and the Minister of Water and Sanitation may publish a pricing strategy for 

water use charges in the Gazette in concurrence with the Minister of Finance.233 All 

Catchment Management Agencies (CMAs)234 established in terms of the NWA must 

establish, by notice in the Gazette, CMA strategies for the conservation of water 

resources within their water management areas.235 A further example is that the 

Minister of Mineral Resources, in consultation with the Minister of Environmental Affairs, 

also has the mandate to publish, by notice in the Gazette, strategies to facilitate the 

closure of interconnected mines.236 

The active disclosure requirements of environmental protocols and schemes pertain for 

example to national estuarine management protocols and coastal planning schemes. 

Estuaries in South Africa must be managed in accordance with a national estuarine 

management protocol that had to be published in the Gazette within four years of the 

commencement of the National Environmental Management: Integrated Coastal 

                                        

228  Section 13(1) of SPLUMA. 
229  Section 18 of SPLUMA. 
230  Section 6 of National Environmental Management: Waste Act 59 of 2008 (NEMWA). The latest 

version of the National Waste Management Strategy was published in 2012 (GN R344 in GG 35306 
of 4 May 2012). 

231  Section 13A(1) of NEMWA. A proposed National Pricing Strategy for Waste Management Charges 

was published in 2015 (GN 84 in GG 38438 of 2 February 2015). 
232  Section 5(1) of the National Water Act 36 of 1998 (NWA). The first edition of the NWRS was 

published in September 2004 (DWS date unknown https://www.dwa.gov.za/nwrs/NWRS2004.aspx) 

and the second edition was published in June 2013 (DWS date unknown 

https://www.dwa.gov.za/nwrs/NWRS2013.aspx). 
233  Section 56 of NWA. 
234  Note that, where no Catchment Management Agency (CMA) has been established, the DWS fulfils 

the role of a CMA. See s 72(1) of NWA. 
235  Section 8 of NWA. 
236  Section 43(10) of MPRDA. 
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Management Act 24 of 2008 (NEMICMA).237 Such a protocol was published in 2013.238 

Coastal planning schemes may be established by the Minister of Environmental Affairs 

by notice in the Gazette, after consultation with the MEC of the province and any other 

authority responsible for the management of the relevant area of coastal public 

property or a coastal zone straddling more than one province to which the scheme 

applies.239  

3.1.1.4.2  The provincial sphere of government 

The provincial sphere of government, like the national sphere of government, has the 

obligation to actively disclose various framework, strategy and scheme documents to 

the public. Once an EMF has been adopted by the MEC of a province, notice thereof 

must be given in the official Gazette of the relevant province, including information 

about the manner in which the EMF can be accessed for public inspection.240 In terms of 

water legislation all CMAs established in terms of NWA must establish, by notice in the 

Gazette, CMA strategies for the conservation of water resources within their water 

management areas.241 The MEC has the mandate to establish coastal planning schemes 

by notice in the Gazette, after consultation with the Minister of Environmental Affairs 

and any other authority responsible for the management of the relevant area within a 

coastal zone within the province that is not coastal public property or a coastal zone 

straddling more than one province.242 

In terms of planning law, the provincial sphere of government must develop a provincial 

SDF243 that must be published in the Provincial Gazette and the media, subsequent to it 

being subjected to a public consultation process.244 

                                        

237  Section 33 of the National Environmental Management: Integrated Coastal Management Act 24 of 

2008 (NEMICMA). 
238  GN 341 in GG 36432 of 10 May 2013. The National Estuarine Management Protocol contains 

information inter alia on standards for estuarine management and requirements on estuarine 

management plans. 
239  Section 56(2)-(3) of NEMICMA. 
240  Reg 5(4) of GN R547 in GG 33306 of 18 June 2010. 
241  Section 8 of NWA.  
242  Section 56(2)-(3) of NEMICMA. 
243  Such a SDF must provide accessible and clear information to the public and private sectors and take 

cognisance of all environmental management instruments that have been adopted by a relevant 
environmental management authority. See ss 12(1)(g) and (m) of SPLUMA. 

244  Section 15 of SPLUMA. 
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3.1.1.4.3 The local sphere of government 

The local sphere of government has similar obligations related to the active disclosure 

of environmental frameworks and schemes in terms of planning law. Each municipality 

must, as part of its Integrated Development Plan (IDP),245 develop a municipal SDF246 

that must be published in the Provincial Gazette.247 Furthermore, prior to a land use 

scheme being approved and adopted by a municipality it must have been subjected to a 

public participation process.248 In terms of environmental law, the local sphere of 

government also has active disclosure duties similar to those of the national and 

provincial sphere of government pertaining inter alia to CMA strategies for the 

conservation of water resources within its water management area249 and coastal 

planning schemes.250 

Another form of strategic environmental information is environmental plans and 

programmes, of which the active disclosure requirements will now be discussed. 

3.1.1.5 Strategic environmental plans and programmes 

Public bodies in the national, provincial and local sphere of government have specific 

active disclosure obligations related to various environmental plans and programmes. 

These obligations will now be discussed. 

3.1.1.5.1 The national sphere of government 

Certain environmental plans and programmes have to be disclosed actively by the 

national sphere of government. NEMA was amended in 2014251 to require certain 

                                        

245  Sections 12(1)(m) and 20(2) of SPLUMA require that municipal SDFs must be prepared as part of a 

municipality's IDP. For further discussion on IDPs see 3.1.1.5.3 below. 
246  Such a SDF must provide accessible and clear information to the public and private sectors and take 

cognisance of all environmental management instruments that have been adopted by a relevant 
environmental management authority. See ss 12(1)(g) and (m) of SPLUMA. 

247  Section 20 of SPLUMA. 
248  Section 24(1) of SPLUMA. 
249  Section 8 of NWA. 
250  Coastal planning schemes may be established by the municipality by notice in the Gazette, after 

consultation with the MEC and any other authority responsible for the management of the relevant 

area within the jurisdiction of a municipality that is not coastal public property or a coastal zone 
straddling more than one province. See ss 56(2)-(3) of NEMICMA. 

251  GN 152 in GG 37401 of 28 February 2014. 
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government departments to prepare Environmental Implementation Plans (EIPs)252 and 

Environmental Management Plans (EMPs),253 respectively.254 These EMPs must be 

approved, published in the Gazette and also reviewed and republished every five 

years.255 Records of all EMPs and EIPs compiled in terms of NEMA must be kept in good 

order by the Director-General of the DEA and must, furthermore, be readily available 

for public inspection.256 

In terms of NEMAQA, subsequent to a consultative process having been followed, a 

priority area air quality management plan compiled by a national air quality officer must 

be approved and published in the Gazette within 90 days of such approval.257 NEMWA 

requires that approved industry waste management plans compiled by organs of state 

must be published in the Gazette.258 Furthermore, bioregional plans related to the 

management of biodiversity in a determined bioregional area259 and approved 

biodiversity management plans (BMPs) must be published in the Gazette.260 Water 

services development plans and summaries thereof must also be published by water 

services authorities and a copy thereof must be made available for public scrutiny.261 In 

terms of coastal management, a summary of an adopted national coastal management 

                                        

252  Schedule 1 of NEMA. These departments include the DEA, DWS, DRDLR, DAFF, Department of 

Human Settlements, Department of Trade and Industry, Department of Transport, Department of 

Tourism, Department of Defence, Department of Public Enterprises and Department of Public Works.  
253  Schedule 2 of NEMA. These departments include the DEA, DWS, DMR, DOE, DRDLR, Department of 

Health and Department of Labour. 
254  Sections 11(1)-(2) of NEMA. The purpose of this amendment was to harmonise the environmental 

plans, policies, programmes and decisions of various government departments, to minimise the 
duplication of procedures and functions of such government departments and to promote 

consistency in the exercising of their functions that may affect the environment. See s 12 of NEMA. 
255  Sections 11(2) and 15(5) of NEMA. Examples of EMPs that have been published include the EMP of 

DEA, which has been consolidated with its Environmental Impact Plan (EIP) (GN 530 in GG 39998 of 

19 May 2015), the EMP of the Department of Health (GN 2 in GG 39730 of 25 February 2016), the 

EMP of the Department of Labour (GN 1025 in GG 32667 of 30 October 2009), the EMP of the DMR 
(GN 798 in GG 3188 of 16 July 2008) and the EMP of the DRDLR (GN 1817 in GG 25834 of 19 

December 2003).  
256  Section 16(5) of NEMA. 
257  Section 19(5) of NEMAQA. 
258  Section 32(7) of NEMWA. 
259  Section 40 of NEMBA. 
260  Section 43 of NEMBA. Examples of published BMPs include, for example, BMP for the black 

rhinoceros (GN 49 in GG 36096 of 25 January 2013), BMP for the bearded vulture (GN 350 in GG 

37620 of 8 May 2014), BMP for sharks (GN 258 in GG 38607 of 25 March 2015), BMP for the African 
lion (GN 1190 in GG 39468 of 2 December 2015) and BMP for the white rhinoceros (GN 1191 in GG 
39469 of 3 December 2015). 

261  Sections 12-18 of the Water Services Act 108 of 1997. 
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programme must be published and the programme or extracts thereof must be made 

available for public inspection.262  

Certain shortcomings pertaining to the active disclosure requirements of certain plans 

have been identified. For example, there are no active disclosure requirements 

pertaining to Estuarine Management Plans.263 Furthermore, Community Forestry 

Agreements that are entered into between the Minister of Agriculture, Forestry and 

Fishery and communities need not be actively disclosed.264 These agreements contain 

information on the management of the forest with specific reference inter alia to 

licensed activities which the community may carry out.265 It can therefore be argued 

that such agreements should be actively disclosed to ensure that all members of the 

relevant community have sufficient knowledge of the management measures to be 

implemented and are able to implement them in line with the agreement. The same 

argument can be used to motivate active disclosure requirements pertaining to Heritage 

Agreements. Heritage Agreements can be entered into between SAHRA and any other 

person relevant to the conservation of a specific heritage resource.266 It can be argued 

that active disclosure of these agreements would enable all relevant parties, including 

the general public, to implement the provisions of these agreements to contribute to 

the conservation of the relevant heritage resource. 

3.1.1.5.2 The provincial sphere of government 

Like the requirement to actively disclose priority area air quality management plans 

compiled by national air quality officers, an approved priority area air quality 

management plan compiled by a provincial air quality officer must be published in the 

Gazette, subsequent to a consultative process having been followed.267 The MEC of a 

province has the mandate to publish in the Gazette bioregional plans with the 

concurrence of the Minister of Environmental Affairs.268 Furthermore, as with the 

requirement to actively disclose a summary of a national coastal management 

                                        

262  Section 44(3) of NEMICMA. 
263  Reg 5 of GN 341 in GG 36432 of 10 May 2013. 
264  Sections 30-32 of the National Forests Act 84 of 1998 (NFA). 
265  Section 31(1) of NFA. 
266  Section 42(1) of NHRA. 
267  Section 19(5) of NEMAQA. 
268  Section 40(3) of NEMBA. 
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programme, a summary of an adopted provincial coastal management programme must 

be published and the programme or extracts thereof must be made available for public 

inspection.269 

3.1.1.5.3 The local sphere of government 

In the local sphere a summary of a municipal coastal management programme 

prepared and adopted by a coastal municipality must similarly be published, and this 

programme or extracts thereof must be made available for public inspection.270 Planning 

law requires every municipal council to adopt an IDP271 which includes a municipal 

SDF.272 Subsequent to the adoption of the IDP the municipality must inform the public 

of such adoption and of where copies of or extracts from the IDP may be accessed for 

public inspection.273 A summary of the IDP must also be publicised.274 

Other strategic environmental information is contained in environmental reports, of 

which the active disclosure requirements will now be discussed. 

3.1.1.6 Strategic environmental reports 

Public bodies in the national, provincial and local sphere of government have specific 

active disclosure obligations related to various environmental reports. These obligations 

will now be discussed. 

3.1.1.6.1 The national sphere of government 

Section 31(1) of NEMA, which was repealed by section 14 of the National Environment 

Laws Amendment Act,275 stated that every citizen had a right to have access to 

information related to the state of the environment including threats to the 

environment.276 In 1992 the United Nations Conference called upon national 

                                        

269  Section 45(3) of NEMICMA. 
270  Section 48(3) of NEMICMA. 
271  Section 25(1) of the Local Government: Municipal Systems Act 32 of 2000.  
272  See 3.1.1.4.3 above. Such a SDF must take cognisance of all environmental management 

instruments adopted by a relevant environmental management authority. 
273  Section 25(4)(a) of the Local Government: Municipal Systems Act 32 of 2000. 
274  Section 25(4)(b) of the Local Government: Municipal Systems Act 32 of 2000. 
275  National Environment Laws Amendment Act 14 of 2009. 
276  For discussion pertaining to the repealed right of access to information in terms of NEMA see Du 

Plessis "Access to information" 208-209.  
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governments to produce state of the environment reports (SoERs) on a regular basis.277 

In response thereto the South African government published its first national SoER in 

1999278 and the most recent national SoER was published in 2012.279 SoERs were also 

published at various sectoral, regional, provincial280 and local281 levels in South Africa, 

thus indicating that environmental concerns have infiltrated all spheres of 

governance.282 The DEA also established a website to facilitate access to national, 

provincial and municipal SoERs.283 It must be noted that this website seems to be 

outdated, as not all published national, provincial and local SoERs are reflected on it.284 

NEMA was again amended in 2013285 and now places the Minister of Environmental 

Affairs under the obligation to publish a national environment outlook report within four 

years of the commencement of the operation of this amendment Act, in other words, by 

2017, and four-yearly thereafter.286 Such a national environment outlook report is yet to 

be published. 

In addition to the above, every organ of state required to prepare an EMP or EIP must 

report annually on the implementation thereof.287 Records of these annual reports must 

be kept in good order and must be readily available for public inspection.288 In terms of 

                                        

277  DEA 2012 2012 South African Environmental Outlook 3. 
278  DEA 2012 2012 South African Environmental Outlook 3. 
279  DEA 2012 2012 South African Environmental Outlook. The purpose of these state of the environment 

reports (SoERs) is to provide an overview of the current state of the South African environment, the 

pressures experienced and South Africa's responses to these pressures. They also provide a forecast 
of the future state of the environment based on current trends and suggest interventions that should 

be implemented. They are aimed at providing reliable scientific information that will assist in driving 
the South African environmental agenda. See DEA 2006 South Africa Environment Outlook: a report 
on the state of the environment: executive summary and key findings v. 

280  For examples of provincial state of the environment reports that were published see 3.1.1.6.2 below. 
281  For examples of municipal state of the environment reports that were published see 3.1.1.6.3 below. 
282  DEA 2012 2012 South African Environmental Outlook 3. 
283  http://soer.deat.gov.za. 
284  Department of Environmental Affairs 2009 http://soer.deat.gov.za/documents.html?d=5. Examples 

of environmental outlook reports not reflected on this website include the 2012 national 
environmental outlook report (DEA 2012 South African Environmental Outlook), the Western Cape's 

2013 state of the environment outlook report (Western Cape Province: Department of Environmental 

Affairs and Development Planning 2013 State of the environment outlook report for the Western 
Cape) and the City of Cape Town's 2012 State of the environment report.  

285  National Environmental Management Laws Second Amendment Act 30 of 2013. 
286  Section 16A(1) of NEMA. 
287  Section 16(1)(b) of NEMA.   
288  Section 16(5) of NEMA. 
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water legislation, a Water Management Institution289 in the national, provincial or local 

sphere of government must prepare and publish an annual report containing inter alia 

financial information,290 of which copies must be made available for inspection and 

purchase by the public.291 Water services committees and water boards must also issue 

annual reports pertaining to their activities, which reports must be made publically 

available.292 

It must be noted that there is no active disclosure requirement pertaining to 

Atmospheric Impact Reports that were submitted to an air quality officer as a result of a 

suspicion that a contravention of NEMAQA has taken place.293 As this type of report may 

contain proof of an infringement of the public's constitutional environmental right, it is 

submitted that the active disclosure of these types of reports would empower the public 

to protect its constitutional environmental right by easily obtaining access to this 

information.  

There are also reporting requirements pertaining to the international environmental 

sphere. One such example is that the Minister of Environmental Affairs must annually 

report to Parliament on the Department’s participation in international meetings related 

to international environmental initiatives, instruments and existing mechanisms for the 

implementation thereof.294 

3.1.1.6.2 The provincial sphere of government 

Some provincial government departments have published provincial SoERs in response 

to the call of the United Nations Conference, as discussed above.295 The amendment to 

                                        

289  A Water Management Institution is defined in s 1 of NWA as a "a catchment management agency, a 

water user association, a body responsible for international water management or any person who 

fulfils the functions of a water management institution" in terms of NWA. 
290  Section 33 of schedule 3 of NWA. 
291  Section 33 of schedule 3 of NWA. 
292  Sections 44, 59 and 62 of the Water Services Act 108 of 1997. 
293  Section 30 of NEMAQA. 
294  Section 26(1) of NEMA. Also see Du Plessis "Access to information" 199-200. 
295  Examples of provincial SoERs that were published include the State of the environment outlook 

report for the Western Cape (Western Cape Province: Department of Environmental Affairs and 

Development Planning 2013 State of the environment outlook report for the Western Cape), the 
North West environmental outlook (North West Province: Department of Rural, Environment and 

Agricultural development 2013 North West Environmental Outlook) and Gauteng state of the 
environment report (Gauteng Department of Agriculture and Rural Development 2011 Gauteng state 
of the environment report - 2011.) Also see DEA 2009 http://soer.deat.gov.za/documents.html?d=5. 
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NEMA in 2013296 similarly imposed a duty on a MEC to whom environmental 

responsibilities have been assigned to publish a provincial environment outlook report 

within four years of the commencement of operation of the amendment Act, and four-

yearly thereafter.297  

3.1.1.6.3 The local sphere of government 

Some municipalities have also voluntarily published municipal SoERs in response to the 

call of the United Nations Conference, as discussed above.298 The 2013 amendment to 

NEMA299 gave metropolitan and district municipalities the option to publish a municipal 

environmental outlook report within four years of the commencement of the operation 

of this amendment Act, and four-yearly thereafter.300  

It is now necessary to discuss the active disclosure requirements pertaining to other 

types of strategic environmental information not mentioned above. 

3.1.1.7 Other strategic disclosure requirements  

Public bodies in the national, provincial and local sphere of government have specific 

active disclosure obligations related to various other types of strategic environmental 

information. These obligations will now be discussed. 

3.1.1.7.1 The national sphere of government 

Various active disclosure requirements pertaining to other types of strategic 

environmental information exist. Descriptions of the categories of records automatically 

available and the manner in which such records can be obtained, as submitted by public 

bodies, must be published in the Gazette at least on an annual basis.301 In practice such 

descriptions are usually published either on the government department's official 

website, in the Gazette or on the Department of Justice and Constitutional 

                                        

296  National Environmental Management Laws Second Amendment Act 30 of 2013. 
297  Section 16A(2) of NEMA.  
298  Examples of municipal SoERs that have been published include the SoERs of the City of Cape Town 

Metropolitan Municipality (City of Cape Town Metropolitan Municipality 2012 2012 State of the 
environment report) and the City of Johannesburg Metropolitan Municipality (City of Johannesburg 
Metropolitan Municipality 2008 State of the environment report 2008). 

299  National Environmental Management Laws Second Amendment Act 30 of 2013. 
300  Section 16A(3) of NEMA.  
301  Section 15 of PAIA. 



40 

Development's website.302 An evaluation of the online availability of these descriptions 

confirmed that, although some of these departments are compliant with section 15 of 

PAIA,303 not all government departments are. The DEA last published such a description 

in 2011304 and the DRDLR last published such a description in its 2013 PAIA manual.305 

It must be noted that the division of the responsibility for environmental matters among 

various government departments, together with subsequent amendments to the scope 

of responsibility of these departments, also constitutes a challenge to anyone wishing to 

ascertain the availability and currency of these departments’ descriptions in terms of 

section 15.306 

The Director-General of the government department responsible for government 

information services and communication must ensure the publication of the contact 

details of the information officers of all public bodies in all telephone directories issued 

for public use.307 During this study it was found that the contact details of the 

Information Officers of the DEA, DOE, DWS, DAFF, DMR308 and the DRDLR have been 

uploaded onto the website of the Department of Government Communication and 

Information Systems.309  

Various active disclosure obligations pertaining to other types of strategic environmental 

information have been included in environmental legislation. An officer, who is tasked 

to provide information to the public pertaining to appropriate dispute resolution 

                                        

302  PAIA Civil Society Network Shadow Report 2013 11. Also see Department of Justice date unknown 

http://www.justice.gov.za/paia/paia.htm. 
303  The Department of Mineral Resources published its description in terms of section 15 of PAIA in 

2015 in GN 813 in GG 39172 of 4 September 2015. The latest description of the DWS is included in 

its PAIA Manual published in terms of s 14 of PAIA in reg 10 of GN R792 in GG 40116 of 1 July 2016 

and the Department of Agriculture, Forestry and Fishery's latest description is included in its PAIA 
Manual in Department of Agriculture, Forestry and Fishery 2015 Manual prepared in terms of section 
14 of the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000) 19. 

304  GN R320 in GG 34198 of 15 April 2011. 
305  DRDLR 2013 Manual for the Department of Rural Development and Land Reform in terms of section 

14 of the Promotion of Access to Information Act, 2000 27. 
306  See 3.1.1.1.1 above. 
307  Section 16 of PAIA. 
308  Although only the Director-General of the DMR's contact details have been uploaded, it can be 

argued that, as an information officer is defined in s 1 of PAIA as the Director-General of the 

department, the entry is sufficient. 
309  Department of Government Communication and Information Systems date unknown 

http://www.gcis.gov.za/content/resourcecentre/contactdirectory. 
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mechanisms must be designated by the DEA.310 With regard to water management the 

Minister of Water and Sanitation must determine, by notice in the Gazette, a class in 

line with the established classification system, and resource quality objectives for every 

significant water resource in South Africa.311 A Water Management Institution has the 

duty to make information related to floods or droughts that have occurred or are likely 

to occur, risks posed to dams and other information related to water resources that 

should be known, publically available in an appropriate manner, and an early warning 

system may be established.312 Furthermore, in terms of the Water Services Act313 a 

water services authority must publically disclose its intention to enter into or renew an 

agreement with a service provider or a joint venture with an entity other than a public 

sphere water services institution.314 Water services providers' conditions related for 

example to tariff structures, technical conditions and the promotion of water 

conservation must also be publically disclosed.315 

Various publically accessible information systems must be established in terms of 

environmental legislation, such as a national waste information system,316 a national 

                                        

310  Section 22(2)(c) of NEMA. For more information on the use of dispute resolution mechanisms in 

environmental disputes see Couzens and Dent 2006 Potchefstroom Electronic Law Journal 1-50. 
311  Section 13 of the NWA. Examples of classes and resource quality objectives that have been 

established include classes and resource quality objectives of water resources for the Olifants 

catchment (GN 466 in GG 39943 of 22 April 2016), the Olifants-doorn catchment (GN 467 in GG 

39943 of 22 April 2016) and the Upper, Middle and Lower Vaal catchments (GN 468 in GG 39943 of 
22 April 2016, GN 469 in GG 39943 of 22 April 2016, GN 470 in GG 39943 of 22 April 2016). All 

resource quality objectives and classes determined are binding on all public and private bodies 
performing a duty under the NWA and may relate to the Reserve, the water level, the instream flow, 

the quality and characteristics of the water resource and the instream and riparian habitat, the 
presence and concentration of certain substances in the water, the characteristics and distribution of 

aquatic biota, the regulation or prohibition of instream or land-based activities which can affect the 

quantity or quality of the water resource and any other characteristic of the particular water 
resource. See Pienaar 2008 Water wheel 25 and Kidd Environmental Law 75. 

312  Section 145 of NWA. This requirement forms part of the establishment of national monitoring and 

information systems which are, clearly, prerequisites for the effective administration of the NWA. 
See Kidd Environmental Law 81. 

313  Water Services Act 108 of 1997. 
314  Section 19(3) of the Water Services Act 108 of 1997. A water services authority is defined to include 

any municipality, including a rural or district council as defined in the Local Government Transition 
Act 209 of 1993, that is responsible for ensuring access to water services. See s 1 of the Water 
Services Act 108 of 1997. 

315  Section 4(2) of the Water Services Act 108 of 1997. A water service provider is defined to mean any 

person providing water services to consumers or to another water services institution, but does not 
include a water services intermediary as defined in the Water Services Act 108 of 1997. See s 1 of 

the Water Services Act 108 of 1997. 
316  The purpose is to provide information on waste management in South Africa to organs of state and 

the public, subject to the provisions of PAIA. See ss 60-61 and 64 of NEMWA. This system was 
developed in 2005 and is publically accessible online. See DEA date unknown 
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information system containing information related to the management of water 

resources,317 and a national information system on water services.318 With regard to 

heritage resource management, the South African Heritage Resources Agency (SAHRA) 

has an online information system named the South African Heritage Resources 

Information System (SAHRIS), which enables the public to view and comment on 

developments pertaining to heritage resources in their area. In other words, this 

database facilitates public participation in the permitting process pertaining to heritage 

resources.319 Declared heritage sites, a list of permit applications and various layered 

maps can be accessed on SAHRIS.320 SAHRA must also compile financial statements 

indicating its income and expenditure, as well as its assets and liabilities, which must be 

made available for public inspection.321 SAHRA must also compile a register of declared 

heritage objects of which a summary must be made available to the public.322 SAHRA 

further has the duty to submit a list of the burial grounds and graves of individuals 

connected to the liberation struggle or who died as a result of the actions of the state 

security forces, which burial grounds and graves the SAHRA believes should be 

                                                                                                                               

http://sawic.environment.gov.za/. Regulations pertaining to this system were published in 2012. See 
GN R625 in GG 35583 of 13 August 2012. 

317  Section 139 of NWA. The purpose of this information system is to provide the public with 

information inter alia on the status of water resources. See s 140 of NWA. The National Integrated 
Water Information System was launched in 2015 and is publically accessible online. See South 

African Government News Agency 2015 http://www.sanews.gov.za/south-africa/line-water-
information-system-launched. Also see DWS date unknown 

http://niwis.dwa.gov.za/DashboardEngine.aspx?DashboardID=niwis%5CHome%5CHome&breadcru

mbs=menu_home. 
318  Sections 67(1), (3) and (4) of the Water Services Act 108 of 1997. The public is entitled to 

reasonable access to information contained in this national information system and the Minister of 

Water and Sanitation must ensure that the information contained therein is in an accessible format. 
319  SAHRA 2013 The South African Heritage Resources Information System, commonly known as 

SAHRIS 1. 
320  The development of this database is in line with the power of a heritage resources authority in terms 

of s 25(2) of NHRA, which is that a heritage resources authority may publish, or make publically 

available, any information pertaining to the national estate. 
321  Section 21(12) of NHRA. In SAHRA's 2013 and 2015 Annual Reports, sections on financial 

information have been included that contain a financial overview of SAHRA, as well as statements of 

its financial position, financial performance, changes in net assets and cash flow, and a comparison 
of budgeted and actual amounts. This report is publically accessible. See SAHRA 2013 SAHRA Annual 
Report 2013 68-87 and SAHRA 2015 SAHRA Annual Report 2015 75-91. 

322  Section 32(7)-(8) of NHRA. On SAHRA's website it is indicated that such a list is available for perusal 

at SAHRA's head office. See SAHRA date unknown http://www.sahra.org.za/sahris/about/heritage-
objects. 
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protected.323 The approved list must be published by the Minister of Arts and Culture.324 

SAHRA must also regularly publish a summary of the inventory of the national estate.325 

In terms of biodiversity management, the Minister of Environmental Affairs has the 

mandate to publically disclose any information related to South Africa's international 

biodiversity obligations.326 There is also an active disclosure requirement in terms of 

directives issued by designated Executive Officers in terms of the Conservation of 

Agricultural Resources Act 43 of 1983 (CARA).327  

There are, however, certain shortcomings pertaining to the active disclosure 

requirements. For example, there is no active disclosure requirement pertaining to the 

national action list that must be developed by the Minister of Environmental Affairs to 

provide a mechanism for screening waste and other material in terms of the 

NEMICMA.328 The NEMICMA states, however, that the Minister of Environmental Affairs 

must make publically available, progressively, sufficient information related to the 

management and protection of the coastal zone so that the public can make an 

informed decision on whether or not the State is fulfilling its duties in terms of section 3 

of NEMICMA.329 It can be argued that the active disclosure of the national action list 

would empower the public to make an informed decision on whether or not the State is 

fulfilling its duties in terms of section 3 of NEMICMA. A further shortcoming identified is 

that, although the Registrar of Deeds must be notified of any land declared as a 

                                        

323  Section 36(7)(a) of NHRA. In 2002 it was reported that SAHRA had appointed various individuals to 

collect the names of dead activists in terms of this section and, at the time of writing, a total of 6320 
names had been included on the database. See Mail and Guardian 2002 

http://mg.co.za/article/2002-01-01-jobless-hired-to-collect-names-of-dead-activists. For discussion 
on the importance of graves and burial sites as heritage resources, see SAHRA date unknown 

http://www.sahra.org.za/sahris/about/burial-grounds-graves. 
324  Section 36(7)(b) of NHRA. Although a separate list of burial grounds and graves of individuals 

connected to the liberation struggle or who died as a result of the actions of state security forces 
could not be found, a publically accessible list of all declared and graded burial grounds and graves 

was found on SAHRA's website. See SAHRA date unknown 
http://www.sahra.org.za/sahris/sitesfinder. 

325  Section 39(7) of NHRA. The national estate is defined to include all heritage resources in South 

Africa of cultural significance or other value for present and future generations. See s 3 of NHRA. 

The national inventory has been integrated into SAHRIS. See SAHRA 2013 The South African 
Heritage Resources Information System, commonly known as SAHRIS 1. 

326  Section 59(e) of NEMBA. 
327  Section 7(3) of the Conservation of Agricultural Resources Act 43 of 1983. 
328  Section 73 of NEMICMA. 
329  Section 93 of NEMICMA. 
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remediation site,330 Contaminated Land Registers to be kept by the Minister of 

Environmental Affairs need not themselves be actively disclosed.331 It is submitted that 

these registers should be actively disclosed as they should contain valuable information 

inter alia on the locality, ownership and nature of contaminated land,332 which could 

provide guidance to a person or company wishing to engage in development in a 

specific area that may include contaminated land. The active disclosure of 

Contaminated Land Registers would promote the public's knowledge on the presence 

and locality of contaminated areas and empower people to determine whether their 

constitutional right to an environment not harmful to health or well-being is being 

infringed upon. 

3.1.1.7.2 The provincial sphere of government 

Section 15(2) of PAIA is equally applicable to descriptions submitted by the provincial 

sphere of government.333 An evaluation of the online availability of these descriptions 

which are required to be published by provincial government departments confirmed 

that, although most provincial government departments are compliant with section 

15,334 some government departments are not. An example is the KwaZulu-Natal 

Department of Agriculture and Environmental Affairs, which last published such a 

description in 2014 as part of its PAIA manual.335  

During the performance of this study it was found that the contact details of the 

Information Officers of all provincial Government Departments have been uploaded 

                                        

330  Section 40(2) of NEMWA. 
331  Section 41 of NEMWA. 
332  Section 41(1) of NEMWA. 
333  See 3.1.1.7.1 above. 
334  See, for example, the latest descriptions in terms of section 15 of PAIA of the Limpopo Department 

of Economic Development, Environment and Tourism (GN 875 in GG 39232 of 25 September 2015), 

the Gauteng Department of Agriculture and Rural Development (GN 608 in GG 39475 of 4 December 
20150, the North West Department of Rural, Environment and Agricultural (Reg 8.2 of GG 39544 of 

24 December 2015), the Mpumalanga Department of Agriculture, Rural Development, Land and 
Environmental Affairs (Mpumalanga Department of Agriculture, Rural Development, Land and 

Environmental Affairs 2015 Promotion of Access to Information Manual compiled in terms of section 
14 of the Promotion of Access to Information Act (Act 2 of 2000) 11-12), the Northern Cape 

Department of Environment and Nature Conservation (GN 872 in GG 39232 of 25 September 2015) 

and the Free State Department of Economic, Small Business Development, Tourism and 
Environmental Affairs (GN 878 in GG 39232 of 25 September 2015). 

335  Reg 3.1 of GG 37731 of 12 June 2014. 
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onto the website of the Department of Government Communication and Information 

Systems.336  

There are also various requirements in terms of environmental legislation to establish 

and maintain environmental information systems on a provincial level, such as a 

provincial waste information system that must "include the information required by the 

national information system",337 and a list of heritage resources considered to be 

protection worthy, including any amendment or addition to such a list.338  

3.1.1.7.3 The local sphere of government 

Section 15(2) of PAIA is equally applicable to descriptions in terms of section 15 of PAIA 

submitted by the local sphere of government.339 The last dates of publication of such 

descriptions of the City of Cape Town Metropolitan Municipality and the City of 

Johannesburg Metropolitan Municipality are 2010340 and 2014341 respectively. Although 

descriptions could be found in the PAIA manuals of the City of Tshwane Metropolitan 

Municipality and eThekwini Metropolitan Municipality, the dates of publication of these 

manuals are unknown.342 No other subsequent published descriptions could be found at 

the date of this research.343  

It was also found that the Information Officers' contact details of the City of 

Johannesburg Metropolitan Municipality, the City of Tshwane Metropolitan Municipality, 

eThekwini Metropolitan Municipality and the City of Cape Town Metropolitan 

                                        

336  Department of Government Communication and Information Systems date unknown 

http://www.gcis.gov.za/content/resourcecentre/contactdirectory. Although the head of the North 
West and Western Cape departments' contact details have been uploaded, no additional contact 

details of the Information Officers of these departments have been specified. It can be argued, 
however, that, as an information officer is defined as the head of the department, it is sufficient if 

the head's contact details have been uploaded to the website. 
337  Section 62 of NEMWA. An example of an established provincial waste information system is the 

Gauteng Waste Information System, which is publically accessible online. See Gauteng Department 
of Agriculture and Rural Development date unknown http://www.gwis.gpg.gov.za/. 

338  Sections 30(1)-(2) of NHRA. 
339  See 3.1.1.7.1 above. 
340  GN 325 in GG 33127 of 23 April 2010. 
341  City of Johannesburg Metropolitan Municipality 2014 Manual in terms of the Promotion of Access to 

Information Act (Act no 2 of 2000) 20-22. 
342  City of Tshwane Metropolitan Municipality date unknown Section 14 manual 45-48 and Annexure D 

of eThekwini Municipality date unknown Section 14 manual (compiled in compliance with section 14 
of chapter 2 of part 2 of the Promotion of Access to Information Act, Act no 2 of 2000 (PAIA)). 

343  The date of the performance of the research was 17 February 2016.  
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Municipality have been uploaded onto the website of the Department of Government 

Communication and Information Systems.344 

3.1.1.8 Evaluation: the active disclosure of strategic environmental information in the 

public sphere  

Access to strategic environmental information in the public sphere is not only 

encouraged in all three spheres of government, but is also legally required. These 

active disclosure requirements are aimed inter alia at promoting access to 

environmental information by providing guidance on the implementation and use of 

PAIA when requiring access to information from a specific public body,345 ensuring legal 

certainty when dealing with environmental matters,346 and providing guidance on 

strategic environmental planning347 as well as on the implementation, administration 

and institutional arrangements of environmental matters.348 The active disclosure 

requirements also promote the constitutional principles of cooperative governance349 

and accountability by means of reporting on environmental matters350 and the 

transparency of information generally related to environmental management.351 A few 

shortcomings have been identified during this study pertaining to the lack of active 

disclosure requirements related for example to Estuarine Management Plans,352 

Community Forestry Agreements,353 Heritage Agreements,354 Atmospheric Impact 

Reports,355 the national action list for waste screening,356 Contaminated Land 

Registers,357 and directives issued in terms of CARA.358 Some shortcomings specifically 

                                        

344  Department of Government Communication and Information Systems date unknown 

http://www.gcis.gov.za/content/resourcecentre/contactdirectory. 
345  See discussion on active disclosure requirements of manuals in terms of PAIA in 3.1.1.1 above. 
346  See discussion on active disclosure requirements of policy and legislation in 3.1.1.2 above. 
347  See discussion on active disclosure requirements of environmental framework, strategy and scheme 

documents in 3.1.1.4 above. 
348  See discussion on active disclosure requirements of environmental guideline documents in 3.1.1.3 

above. 
349  See discussion on active disclosure requirements of environmental plans and programmes in 3.1.1.5 

above. 
350  See discussion on active disclosure requirements of environmental reports in 3.1.1.6 above. 
351  See discussion on active disclosure requirements of other types of strategic environmental 

information in 3.1.1.7 above. 
352  See 3.1.1.5.1 above. 
353  See 3.1.1.5.1 above. 
354  See 3.1.1.5.1 above. 
355  See 3.1.1.6.1 above. 
356  See 3.1.1.7.1 above. 
357  See 3.1.1.7.1 above. 



47 

pertaining to the implementation of active disclosure requirements have also been 

identified, such as outdated or undated published descriptions in terms of section 15,359 

the unavailability of updated SoERs,360 outdated PAIA manuals, challenges in obtaining 

access to the most recent version of PAIA manuals, and PAIA manuals of which the 

content does not comply with the requirements of PAIA.361 Save for the shortcomings 

identified, it is submitted that, generally, the current legal framework for the active 

disclosure of strategic environmental information in the public sphere has the potential 

to adequately promote the right of access to environmental information, subject to the 

proper implementation thereof.  

The requirements pertaining to the active disclosure of strategic environmental 

information in the private sphere will now be discussed. 

3.1.2 The active disclosure of strategic environmental information in the private sphere 

The CER is of the opinion that, generally, private bodies demonstrate a better 

understanding of PAIA and have more resources available to ensure compliance with 

the provisions of PAIA.362 In addition, international research confirms that larger private 

companies generally disclose more environmental information than smaller private 

companies.363 In this section the most important active disclosure obligations of private 

bodies pertaining to strategic environmental information and the realisation thereof will 

be discussed. The publication of manuals in terms of PAIA will be discussed first. 

3.1.2.1 Manuals 

PAIA requires that the heads of all private bodies are obliged to compile PAIA manuals 

containing specific information.364 This provision, however, placed a heavy burden on 

small businesses, which fall within the definition of a private body.365 In order to remove 

this burden the Minister of Justice and Constitutional Development first exempted all 

                                                                                                                               

358  See 3.1.1.7.1 above. 
359  See 3.1.1.7 above. 
360  See 3.1.1.6.1 above. 
361  See 3.1.1.1.1 above. 
362  CER Signs of hope? 10. 
363  Barnard and De Villiers 2000 Meditari: Research Journal of the School of Accounting Sciences 16. 
364  Section 51 of PAIA. 
365  Van der Walt 2006 South African Journal of Business Management 25. 
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private bodies from this requirement.366 Later the Minister exempted only certain private 

bodies from this requirement.367  

The PAIA manuals of private bodies must be updated regularly.368 Although no guidance 

is provided in PAIA as to what the meaning of "on a regular basis" is, the SAHRC 

provided guidance by stating that the PAIA manuals of private bodies have to be 

updated if any material changes related to their content occur.369 In this regard the 

SAHRC has not defined the term "material changes". As with public bodies' PAIA 

manuals, PAIA states that the PAIA manuals of private bodies should be made available 

as prescribed.370 In the Regulations published under PAIA371 detail on the manner of 

disclosure of private bodies' PAIA manuals has been included.372 POPI has also recently 

extended these active disclosure obligations to PAIA.373 In addition, private bodies are 

required to make their PAIA manuals easily accessible to the public.374 Various private 

                                        

366  GN 1243 in GG 25410 of 29 August 2003. This notice exempted all private bodies from the 

provisions of section 51(1) of PAIA from 1 September 2003 up to 31 August 2005.  
367  GN 865 in GG 27988 of 31 August 2005. In terms of this notice, all private bodies were exempted 

from the provisions of section 51(1) of PAIA from 1 September 2005 to 31 December 2011, except 

private bodies which had 50 or more employees, operated within one of the following sectors and 
had an annual turnover above the different thresholds specified in the notice: Agriculture, mining 

and quarrying, manufacturing, electricity, gas and water, construction, retail and motor trade and 
repair services, wholesale trade, commercial agents and allied services, catering, accommodation 

and other trade, transport, storage and communications, finance and business services, and 

community, special and personal services. Subsequently GN 1091 in GG 34914 of 30 December 2011 
was published. In terms of this notice all private bodies were again exempted for a further period of 

five years (1 January 2012 to 31 December 2015), except private bodies which had 50 or more 
employees, operated within one of the sectors listed above and had an annual turnover above the 

different thresholds specified in this particular notice. Thereafter GN 1222 in GG 39504 of 11 

December 2015 was published, in terms which all private bodies were again exempted from the 
requirements of section 51(1) for a further period of five years (1 January 2016 to 31 December 

2020), except private bodies which have 50 or more employees, operate within one of the sectors 
listed above and have an annual turnover above the different thresholds specified in this notice. 

368  Section 51(2) of PAIA.  
369  SAHRC 2014 Guide on how to use the Promotion of Access to Information Act 2 of 2000 24. 
370  Section 51(3) of PAIA. 
371  GN R187 in GG 23119 of 15 February 2002, as amended by GN R1244 in GG 25411 of 22 September 

2003. 
372  Regulation 9 of GN R187 in GG 23119 of 15 February 2002 states that "Immediately after the 

manual has been compiled in terms of section 51(1) or updated in terms of section 51(2) of the Act 
the head of a private body must make available a copy of the manual to the Human Rights 

Commission; and the controlling body of which that private body is a member, if applicable; must 
make available the manual on the web site, if any, of the private body; and the head of a private 

body may publish the manual in the Gazette." 
373  The Schedule of POPI amends s 51(3) of PAIA by requiring that PAIA manuals of private bodies 

must be published on the website of the private body and be available at the principal place of 
business of the private body for public inspection during normal business hours. 

374  SAHRC 2014 Guide on how to use the Promotion of Access to Information Act 2 of 2000 24. 
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bodies conducting operations that may impact on the environment have published PAIA 

manuals online.375  

The active disclosure obligations pertaining to guideline documents will now be 

discussed. 

3.1.2.2 Strategic environmental guideline documents 

An example of strategic environmental guideline documents that must be actively 

disclosed in the private sphere is the internal rules of the management authorities of 

protected areas. Where a management authority of a national park, nature reserve, 

marine protected area or a world heritage site is a private body,376 the duty to publish 

its internal rules in the Gazette also extends to this management authority.377 

The active disclosure requirements pertaining to environmental frameworks, strategies, 

protocols and schemes will now be discussed. 

3.1.2.3 Environmental frameworks, strategies, protocols and schemes 

An example of an active disclosure obligation in terms of environmental schemes 

pertains to coastal planning schemes. Any person responsible for the management of a 

coastal protected area has the mandate to establish coastal planning schemes by notice 

in the Gazette, if the planning scheme relates to that protected area only.378 Coastal 

planning schemes may also be established by the management authority of a special 

                                        

375  Examples include ArcelorMittal South Africa Limited 2010 Manual of ArcelorMittal South Africa 
Limited and all its subsidiaries and related entities prepared in accordance with section 51 of the 
Promotion of Access to Information Act no 2 of 2000, CER 2011 Manual in terms of section 51 of the 
Promotion of Access to Information Act, 2000 and Anglo American 2013 Promotion of Access to 
Information Act Manual. 

376  In terms of s 1 of NEMPA such a management authority can be either an organ of state or any other 

person or institution authorised to manage a protected area, consequently including a private body. 
377  Section 52 of NEMPA. 
378  Section 56(2)-(3) of NEMICMA. Coastal planning schemes seem to be similar to town planning 

schemes as they define areas within a coastal zone or coastal management area that may be 

exclusively or mainly used for specified activities or purposes, or wherein specific activities may not 

be conducted, or wherein activities which do not comply with the rules of the scheme are prohibited 
or restricted. See Kidd Environmental law 233. 



50 

management area,379 by notice in the Gazette, if the planning scheme relates to the 

relevant special management area only.380 

The active disclosure requirements of environmental information are also included in 

the King Report on Corporate Governance in South Africa (The King III Code).381 The 

King III Code requires that environmental issues be incorporated in corporate strategy, 

management, assurance and reporting throughout the year, similar to financial 

matters.382 The revised draft of this Code383 (the King IV Code) was published in 2016.384  

Various strategic environmental plans and programmes in the private sphere have to be 

actively disclosed. These requirements will now be discussed. 

3.1.2.4 Strategic environmental plans and programmes 

An example of a strategic environmental programme relevant to the private sphere that 

has to be actively disclosed is an EMP, which must be made available on a publically 

accessible website.385 Another example is a biodiversity management plan that can be 

compiled by any person desirous to contribute to biodiversity management.386 Once 

approved, this plan must be published in the Gazette.387 Amendments to these plans 

must be published in the Gazette as well.388  

Certain shortcomings pertaining to the active disclosure requirements of certain plans 

have been identified. One example is the lack of active disclosure requirements of a 

                                        

379  A special management area is declared in terms of section 23 of NEMICMA.  
380  Section 56(2)-(3) of NEMICMA. For discussion on the relationship between land use, environmental 

and coastal plans and programmes, including coastal planning schemes, see Van Wyk Planning Law 
299-300. 

381  Institute of Directors: Southern Africa King Report on Corporate Governance in South Africa 
(Institute of Directors: Southern Africa 2009) (the King III Code).  

382  One of the principles of the King III Code is that governance, strategy and sustainability are 

inseparable. PricewaterhouseCoopers date unknown http://www.pwc.co.za/en/king3.html and 3.2.2 

below.  
383  Institute of Directors: Southern Africa Draft King IV Report on Corporate Governance in South Africa 

(Institute of Directors: Southern Africa 2016) (draft King IV Code). 
384  See 3.2.2 below for discussion on the lack of disclosure requirements pertaining to all environmental 

violations in the draft King IV Code. 
385  Reg 13(1)(a) of GN R1147 in GG 39425 of 20 November 2015. 
386  Section 43(1) of NEMBA.  
387  Section 43(3) of NEMBA. 
388  Section 46 of NEMBA. 
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Protected Area Management Plan389 which contains measures relevant to the protection 

of the relevant area.390 To ensure the cooperation of surrounding communities and 

visitors to these areas in the protection of these sensitive areas it is submitted that 

active disclosure of these plans should be required, to ensure that the surrounding 

communities and visitors to these areas have access to the required information and 

can assist in the implementation of these plans. A further shortcoming is that, although 

the content of approved Industry Waste Management Plans compiled by organs of state 

must be published in the Gazette, there is no requirement to actively disclose the 

content of approved Industry Waste Management Plans compiled by a private person or 

company.391 Industry Waste Management Plans may contain information regarding the 

amount of waste generated, targets for waste minimisation, and pollution prevention 

measures.392 It can therefore be argued that active disclosure of these types of plans 

might assist the public to determine whether or not the relevant industry is infringing 

upon its constitutional environmental right. 

3.1.2.5 Other strategic disclosure requirements 

Section 52 of PAIA provides for the submission by private bodies of a description of the 

categories of records automatically available and the manner in which such records can 

be obtained. However, this provision differs from section 15 of PAIA393 in that the 

submission thereof is not compulsory for private bodies.394 Furthermore, the publication 

of such descriptions in the Gazette is required only if the Minister of Justice and 

Constitutional Development deems it appropriate.395  

                                        

389  In relation to a protected area the Minister may assign the management thereof to any organisation 

or person in terms of s 38(1) of NEMPA. Such a management authority must submit a Protected 

Area Management Plan to the Minister for approval in terms of s 39(2) of NEMPA. Although public 
participation is required in the preparation of these plans in terms of s 39(3) of NEMPA, there is no 

active disclosure requirement pertaining thereto. 
390  Section 41 of NEMPA. 
391  Section 29(7) of NEWMA. 
392  Section 30(2) of NEMWA. 
393  See 3.1.1.7.1 above. 
394  Section 52(1) of PAIA. 
395  Section 52(2) of PAIA. 
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3.1.2.6 Evaluation: the active disclosure of strategic environmental information in the 

private sphere 

Public bodies have considerably more active disclosure obligations pertaining to 

strategic environmental information than private bodies. One reason for this could be 

that the State, as South Africa's public sphere, has the statutory obligation396 to protect 

and promote everyone's environmental rights, and in order to fulfil this obligation more 

stringent standards of accountability and transparency must be imposed on the public 

sphere.397 Therefore public bodies do not have the same interest in keeping information 

private as private bodies have.398  

A few shortcomings have been identified during this study pertaining to the lack of 

active disclosure requirements in the private sphere related for example to Protected 

Area Management Plans and Industry Waste Management Plans.399 Save for the 

shortcomings identified, it is submitted, however, that as in the public sphere the 

current legal framework for the active disclosure of strategic environmental information 

in the private sphere generally has the potential to adequately promote the right of 

access to environmental information, subject to proper implementation thereof. 

It is now necessary to investigate the active disclosure requirements pertaining to 

procedural environmental information.  

3.2 The active disclosure of procedural environmental information 

As discussed above,400 various voluntary and mandatory mechanisms in the form of 

procedures exist, which facilitate the active disclosure of procedural environmental 

information.401 In this section the active disclosure requirements pertaining to 

environmental permitting application procedures and environmental permits, procedural 

reporting and other types of procedural environmental information will be discussed. As 

most of these disclosure requirements are applicable to both public and private bodies, 

                                        

396  Preamble of NEMA. 
397  Cornford 2001 http://www.bailii.org/uk/other/journals/WebJCLI/2001/issue3/cornford3.html. Bosch 

2006 South African Law Journal 619.  
398  Cornford 2001 http://www.bailii.org/uk/other/journals/WebJCLI/2001/issue3/cornford3.html. 
399  See 3.1.2.5 above. 
400  See 2.2.1.1 above. 
401  Du Plessis "Access to information" 204. Also see 2.2.1.1 above for a discussion on the meaning of 

"procedural environmental information". 
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a distinction between these bodies, as was made in section 3.1 above, will not be made 

in this section. The active disclosure requirements pertaining to environmental 

permitting application procedures and environmental permits will now be discussed. 

3.2.1 Environmental permitting application procedures and environmental permits 

With reference to environmental permitting procedures, applicants for various types of 

environmental authorisations and permits are required to follow a public participation 

process whereby environmental information has to be publically disclosed.402 The most 

extensive example of the public participation process is the process described in the 

2014 Environmental Impact Assessment (EIA) regulations published under NEMA.403 

During a basic assessment or scoping and/ or EIA procedure the application 

documentation must be widely publicised and interested and affected parties must have 

the opportunity to make comments on the content of the documentation during various 

stages of the application procedure.404 The 2014 EIA regulations require the giving of 

written notification to all registered interested and affected parties (IAPs) of a decision 

that has been made regarding an application for a permit, specifically ensuring that all 

IAPs are provided with access to the actual decision and the reasons for taking such a 

decision.405 Registered IAPs must also be notified of information relating to the available 

appeal process.406  

Access to environmental permits can be regarded as vital as these documents regulate 

the environmental impact of companies.407 There are various ways in which the active 

disclosure of environmental permits could be made compulsory. For example, it could 

be required by a condition of the permit that such permit be available on site at all 

times. It could also be required by government departments' PAIA manuals that 

                                        

402  Du Plessis "Access to information" 202. Examples include ss 38(3) and 57 of the NEMAQA, s 16(4), 

ss 99-100 of NEMBA, s 73 of NEMWA, ss 31-34 in NEMPA, s 53 in NEMICMA, s 22(4) of the MPRDA 

and s 41(4) of the NWA. 
403  Du Plessis "Access to information" 202. Also see chapter 6 of GN R982 in GG 38282 of 4 December 

2014. 
404  Regs 41-43 of GN R982 in GG 38282 of 4 December 2014. For a discussion on the previous position 

pertaining to the disclosure of EIA documentation see Du Plessis and De la Harpe 2007 South 
African Journal of Environmental Law & Policy 86-87. 

405  Reg 4(2) of GN R982 in GG 38282 of 4 December 2014. 
406  Reg 4 of GN R982 in GG 38282 of 4 December 2014.  
407  Chien and Davis "How increased transparency in the mining sector would facilitate the realisation of 

environmental rights" 27. 
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environmental permits be automatically available information. Recently the DEA 

published an updated description in terms of section 15 of PAIA indicating that it will 

actively disclose certain environmental permits.408 This is seen as a great victory for 

environmental transparency and indicates a shift in the approach of the authorities to 

society’s engagement in environmental governance.409 It has also been indicated that 

environmental permits are automatically available information in other government 

departments' PAIA manuals.410 Up until recently, the active disclosure of water use 

licences remained a controversial issue. Although water use licences were listed in the 

previous version of the PAIA manual of the DWS as part of the records that are 

automatically available, such availability were made subject to third-party notification in 

terms of section 47 of PAIA.411 This conditional availability did not accord with the aim 

of section 15 of PAIA, which is to ensure the automatic disclosure of listed records.412 It 

has been argued, in motivation of this decision not to divulge the information 

automatically, that water use licences are deemed confidential information between the 

DWS and the licence holder.413 It has also been argued by the government authorities 

that, as a result of "client information privilege", a PAIA request is required to obtain 

access to water use licences.414 It is unclear to what type of privilege the government 

authorities referred in this instance. If the authorities meant to refer to legal 

professional privilege, it is submitted that this reference is incorrect, as legal 

professional privilege is applicable only between a legal advisor, acting in his or her 

professional capacity, and his or her client.415 As government authorities are not 

                                        

408  Schedule 1 of GN 435 in GG 39922 of 15 April 2016. The types of environmental permits that will be 

actively disclosed are environmental authorisations, waste management licences, atmospheric 

emission licences, Biodiversity Act permits and General permits for Boat Based Whale Watching and 
White Shark Cage Diving. Also see CER 2016 http://cer.org.za/news/victory-for-environmental-

rights-department-of-environmental-affairs-makes-environmental-licences-automatically-available. 
409  CER 2016 http://cer.org.za/news/victory-for-environmental-rights-department-of-environmental-

affairs-makes-environmental-licences-automatically-available. 
410  DMR 2014 PAIA Manual issued in terms of section 14 of the Promotion of Access to Information Act, 

2000 13. The DMR confirms that "detail on existing rights in RSA and past compliance" is voluntarily 

disclosed. Also see DAFF 2015 Manual prepared in terms of section 14 of the Promotion of Access to 
Information Act, 2000 21 where the DAFF confirms that permit conditions are voluntarily disclosed. 

411  Reg 9 of GG 37865 of 24 July 2014. 
412  Section 15(1)(a) of PAIA. 
413  CER 2013 http://cer.org.za/news/environmental-rights-blog-never-a-better-time-for-national-water-

week. 
414  CER 2013 http://cer.org.za/news/environmental-rights-blog-never-a-better-time-for-national-water-

week. 
415  Bowman Gilfillan African Group 2008 http://www.bowman.co.za/News-Blog/Blog/Legal-Professional-

Privilege-Do-you-really-know-what-this-covers-by-Lyle-Perry. For more discussion on the nature of 
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regarded as legal advisors, this type of privilege cannot be relied upon. Furthermore, 

when the government authorities attempt to rely on "client information privilege" to 

avoid disclosure they are arguing erroneously by regarding only the licence holders as 

their clients to the exclusion of the general public, despite the fact that the State is 

regarded as the public trustee of South Africa's water resources.416 It can be argued 

that the broad public should be seen as the State's clients as the State is the public 

trustee of South Africa's water resources.417 It is submitted that in this instance the 

relevant government authorities lack a thorough understanding of the provisions of 

PAIA and their duty to grant access to information in accordance with the law.418 It 

must be noted that, in July 2016, the DWS published an updated PAIA manual in which 

it is now confirmed that water use licences, as well as audit and compliance reports, are 

now automatically available.419 

The active disclosure of some environmental permits is facilitated by the existence of 

online systems or databases. Currently four online databases relevant to environmental 

information exist, namely the South African Mineral Resources Administration System 

(SAMRAD), the South African Air Quality Information System (SAAQIS), the South 

African Atmospheric Emission Licensing and Inventory Portal (SAAELIP) and the South 

African Waste Information Centre (SAWIC).420 However, not all these online databases 

provide access to environmental permits. Although SAWIC provides public access to all 

existing waste management licences,421 SAMRAD has been designed to provide 

information only to authorities, applicants for mining rights or permits or amendments 

thereto, and holders of such rights.422 SAMRAD further only provides an applicant access 

to information regarding his or her own applications pertaining to mining rights and 

permits and not to the applications of other companies or actual copies of any existing 

                                                                                                                               

legal professional privilege, see South African Airways Soc v BDFM Publishers (Pty) Ltd 2016 1 All SA 

860 (GJ) paras 40-54. 
416  Section 3 of the NWA. Also see CER 2013 http://cer.org.za/news/environmental-rights-blog-never-a-

better-time-for-national-water-week. 
417  CER 2013 http://cer.org.za/news/environmental-rights-blog-never-a-better-time-for-national-water-

week. 
418  Section 2(4)(k) of NEMA. 
419  Regulation 10 of GN R792 in GG 40116 of 1 July 2016. 
420  SAWIC is a database that provides the public with access to information on the management of 

waste in South Africa and is hosted by the DEA. 
421  DEA date unknown http://sawic.environment.gov.za/?menu=88. 
422  Chien and Davis "How increased transparency in the mining sector would facilitate the realisation of 

environmental rights" 28. 
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mining rights and permits.423 The SAAQIS facilitates public access to a wide range of air 

quality information,424 but not to actual licences or registration certificates.425 SAAELIP, 

on the other hand, has been designed to provide the public with access to actual air 

emission licences.426 Consequently only air emission licences and waste management 

licences are automatically available through established public platforms.  

Significant discrepancies exist in the private sphere with regard to private companies' 

active disclosure of environmental permits.427 There seems to be a tendency to make 

information available in order to comply with the public participation process prior to a 

permit being obtained.428 However, subsequent to the permits being granted, the 

availability of the company's information decreases.429 CER requested several private 

companies to voluntarily disclose their environmental permits on their websites.430 While 

some of the companies were willing to do so, other companies refused, leaving it to the 

authorities to decide whether this information was accessible.431 One of the private 

mining companies which refused to upload its environmental permits on its website 

argued that such permits contain resource, financial and technical information, the 

disclosure of which was likely to cause damage to its commercial interests.432 In this 

regard is it submitted that private bodies, and public bodies, for that matter, are obliged 

to make use of the severability clause in PAIA433 by disclosing information that can be 

severed from commercially confidential information the disclosure of which can be 

refused under PAIA, instead of simply refusing disclosure.434 The mining company 

                                        

423  DMR 2011 http://portal.samradonline.co.za/default.aspx. 
424  For example, the identity of air quality officers, air quality monitoring results and the identification of 

priority areas. See DEA date unknown http://www.saaqis.org.za/. 
425  DEA date unknown http://www.saaqis.org.za/. 
426  DEA date unknown 

https://saaelip.environment.gov.za/SAAELIP/SAAELIP_FACILITY/Client/SNAEL/Pages/PublicApplicatio

nList.aspx. 
427  CER Turn on the floodlights 27. 
428  CER Turn on the floodlights 27. 
429  CER Turn on the floodlights 27. 
430  CER Unlock the doors 13 and CER Turn on the floodlights 27. 
431  CER Turn on the floodlights 27. 
432  CER Turn on the floodlights 27. 
433  Section 59(1) of PAIA states the following: "If a request for access is made to a record of a private 

body containing information which may or must be refused in terms of any provision of Chapter 4 of 
this Part, every part of the record which does not contain; and can reasonably be severed from any 

part that contains, any such information must, despite any other provision of this Act, be disclosed". 
434  Sections 28 and 59 of PAIA. For discussion on the use of severability when processing requests for 

access to environmental information in the public and private sphere see 4.3.1 and 4.3.2 below. The 
use of severability, where possible, is also applicable to EIA documentation. In this regard, see Du 



57 

further argued that, as such permits run to thousands of pages, the upload thereof 

would be extremely time consuming and that the company did not have the resources 

to dedicate to a project of such magnitude.435 It is submitted that there is a tendency to 

make up excuses for not actively disclosing environmental permits rather than to 

actively disclose them. In addition, it seems as though the mining industry is generally 

unwilling to actively disclose the basic rules of environmental management applicable to 

its operations.436 Mining companies refusing to actively disclose environmental permits 

cannot see any benefit for themselves deriving from such disclosure.437 This conduct 

suggests that mining companies believe that secrecy serves their interests better than 

transparency.438 This is not in line with the provisions of PAIA, as access to information 

must be for the benefit of the enforcers of human rights,439 including the right in terms 

of section 24 of the Constitution,440 and not for the benefit of the holder of the 

information. 

The active disclosure requirements pertaining to procedural reporting will now be 

discussed. 

3.2.2 Procedural reporting 

A statutory mechanism used to facilitate the active disclosure of environmental 

information is to require the holders of environmental permits or other public or private 

bodies to record specific information, to report thereon to the relevant authorities, and 

to disclose the information.441 Sometimes a condition is included in an environmental 

permit requiring the reporting of specific environmental information. In addition, the 

2014 EIA regulations require that compliance with the conditions of an environmental 

authorisation, EMP or closure plan must be evaluated and that an audit report must be 

                                                                                                                               

Plessis and De la Harpe 2007 South African Journal of Environmental Law & Policy 86-87 for a 
discussion on the use of severability to protect commercially confidential information contained in 

EIA documentation. 
435  CER Turn on the floodlights 27. 
436  CER Unlock the doors 13. 
437  CER Unlock the doors 13. 
438  CER Unlock the doors 13. 
439  The preamble of PAIA states that one of the aims of PAIA is to "actively promote a society in which 

the people of South Africa have effective access to information to enable them to more fully exercise 
and protect all of their rights". 

440  For a discussion on the right in terms of section 24 of the Constitution, see 2.1 above. 
441  Du Plessis "Access to information" 203. 
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submitted to the competent authority.442 This environmental audit report must within 7 

days of its submission be published on a publically accessible website, where the holder 

of the authorisation has such website.443 Additionally, in the most recent version of the 

PAIA manual of the DWS it is confirmed that audits and compliance reports of an 

applicant for a Water Use Licence are considered records automatically available.444 A 

further example of this mechanism is that the holders of permits or rights in terms of 

the MPRDA, the applicants for such permits or rights, or the owners or lawful occupiers 

of the land subject to the relevant permit or right can be directed to submit specific 

information to the DMR,445 which may be disclosed to anyone in order to give effect to 

the constitutional right of access to information.446 Further examples pertain to annual 

reports compiled by MECs and the Minister responsible for local government on the 

performance of local government,447 reports on investigations conducted by the Public 

Protector,448 reports of the results of biodiversity monitoring,449 non-detriment findings 

made by a scientific authority related to trade in specific species,450 and reports when 

environmental incidents occurred.451 

Instances of the voluntary active disclosure of procedural environmental information 

also exist in South Africa.452 One such example is corporate reporting of environmental 

issues in terms of the King Code.453 However, despite the valuable contribution of the 

King Code to corporate governance in South Africa, the CER is of the opinion that this 

Code should be stricter on disclosure requirements pertaining to environmental 

                                        

442  Reg 34(1) of GN R982 in GG 38282 of 4 December 2014.  
443  Reg 34(6) of GN R982 in GG 38282 of 4 December 2014. 
444  Reg 10 of GN R792 in GG 40116 of 1 July 2016. 
445  Section 29 of the MPRDA. 
446  Section 30 of the MPRDA. 
447  These annual reports must be published in either the Gazette or the Provincial Gazette. See ss 47-48 

of the Local Government: Municipal Systems Act 32 of 2000. 
448  Section 8(2A) of the Public Protector Act 23 of 1994. 
449  The Minister can require any person to report on the results of biodiversity monitoring conducted, 

and such reports must be made publically available. See s 49 of NEMBA. 
450  Any non-detriment findings made by a scientific authority which relate to trade in specific species 

must be published in the Gazette. See s 62 of NEMBA. 
451  When such an incident has occurred, the responsible person must report on various aspects 

pertaining to the incident inter alia to all persons whose health may be affected by the incident, 

through the most effective means. See s 30(3) of NEMA. The purpose of such reports is to inform 

authorities and the public of the potential environmental risks associated with the environmental 
incident. See Du Plessis "Access to information" 204. 

452  Du Plessis "Access to information" 204. 
453  See 3.1.2.4 above. 
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violations.454 Currently, in terms of the draft King IV Code, the level of disclosure is left 

to the discretion of the Directors.455 By not being required to disclose all environmental 

violations, Directors can continue to hide information from the company’s stakeholders, 

and it is therefore submitted that the disclosure of all environmental violations should 

be made compulsory.456 

The active disclosure requirements of other types of procedural environmental 

information will now be discussed. 

3.2.3 Other types of procedural environmental information  

The active disclosure requirements are applicable to procedural information pertaining 

to the judicial,457 executive and legislative spheres of government.458 Requirements 

pertaining to the active disclosure of procedural information also relate to various other 

types of procedural information, of which one example is the directives issued in terms 

of certain environmental legislation.459 These disclosure requirements are not without 

controversy, as they can be seen as inhibiting environmental authorities' power to act 

swiftly in urgent situations.460 This was illustrated in MEC Department of Agriculture, 

Conservation and Environment v HTF Developers (Pty) Ltd.461 

                                        

454  CER 2016 http://cer.org.za/news/king-iv-cer-calls-for-stricter-requirements-for-environmental-

disclosure. 
455  CER 2016 http://cer.org.za/news/king-iv-cer-calls-for-stricter-requirements-for-environmental-

disclosure. The draft King IV Code requires only the disclosure of "material or repeated regulatory 
penalties, sanctions or fines for contraventions of, or non-compliance with, statutory obligations". 

See Institute of Directors: Southern Africa Draft King IV Report on Corporate Governance in South 
Africa (Institute of Directors: Southern Africa 2016) 55. 

456  CER 2016 http://cer.org.za/news/king-iv-cer-calls-for-stricter-requirements-for-environmental-

disclosure. 
457  Records of the Magistrates' Court and Supreme Court must be made available to the public. See s 7 

(1) of the Magistrates' Court Act 32 of 1944 and reg 4(3) of GN R1523 in GG 19507 of 27 November 
1998.  

458  The public must have access to information pertaining to legislative and other processes of the 

National Assembly and the National Council of Provinces, and the conduct of the provincial 

legislature. See ss 59(1), 72 and 118 of the Constitution. 
459  See, for example, s 7(3) of the Conservation of Agricultural Resources Act 43 of 1983, ss 74 and 162 

of the NWA and s 3(2) of the Mountain Catchment Areas Act 63 of 1970. Also see Du Plessis "Access 

to information" 202. These disclosure requirements theoretically contribute to access to information 
and transparency in the environmental enforcement process. See Du Plessis "Access to information" 

202. 
460  Du Plessis "Access to information" 202. 
461  At MEC Department of Agriculture, Conservation and Environment v HTF Developers (Pty) Ltd 2002 

2 SA 319 (CC) para 41 the Constitutional Court held that, with regard to a directive issued in terms 
of section 31A of ECA, the authority need not comply with the requirement to publish the directive 
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Several statutory procedures should be followed to make certain environmental 

declarations require active disclosure. Various authorities have been mandated to 

identify activities,462 processes463 or products464 that are likely to have a detrimental 

effect on the environment, or that require regulation by notice in the Gazette. 

Furthermore, certain authorities have been mandated to identify or declare, by notice in 

the Gazette, areas,465 ecosystems,466 objects467 or species468 requiring regulation because 

of their cultural or environmental significance, and objects469 that should be controlled 

to minimise detrimental environmental impacts.  

The active disclosure requirements are also applicable to other procedural actions such 

as the delegation of certain powers by the Minister of Environmental Affairs,470 

applications for exemptions from certain provisions of NEMA,471 the provisional 

protection of a heritage resource,472 agreements entered into between different 

authorities and/ or private entities,473 and public recognition programmes for 

                                                                                                                               

for a notice period of 30 days, as required by s 32 of ECA, as this would inhibit this authority's power 
to act immediately to protect the environment. 

462  Examples include the identification of activities likely to have a significant detrimental environmental 

impact (ss 24-24A of NEMA), activities resulting in atmospheric emission that are likely to have a 

significant detrimental environmental impact (s 21(1) of NEMAQA), waste management activities (s 
19 of NEMWA), activities that may not be conducted in a protected area (s 51 of NEMPA), stream 

flow reduction activities "likely to reduce the availability of water in a watercourse" (s 36 of the 
NWA), controlled activities in terms of water use (s 38 of the NWA), water uses (s 21 of the NWA), 

coastal activities (ss 63(6) and 65 of NEMICMA) and restricted activities involving listed species (ss 
57 and 71 of NEMBA). 

463  Such as threatening processes in listed ecosystems identified in terms of s 53 of NEMBA. 
464  Examples include the identification of products to which the extended producer responsibility applies 

(s 18 of NEMWA), and the declaration of a type of waste as a priority waste (s 14 of NEMWA). 
465  Examples include the declaration of a national botanical garden (s 33 of NEMBA), priority areas in 

terms of air quality management (s 18 of NEMAQA), investigation areas in terms of contaminated 
land (s 36 of NEMWA), various types of protected areas (ss 18-29 of NEMPA), geographical areas 

within which water uses must be authorised (s 43 of the NWA), coastal public property (s 8 of 
NEMICMA), coastal access land (s 19 of NEMICMA), coastal protected areas (s 22 of NEMICMA), 

national or provincial heritage sites (s 27 of the NHRA), protected areas in terms of heritage (s 28 of 

the NHRA) and heritage areas (s 31 of the NHRA). 
466  Section 52 of NEMBA. 
467  An example is the declaration of heritage resources (s 10 of the NHRA). 
468  Sections 56 and 70 of NEMBA.  
469  Examples include the declaration of controlled emitters (s 23 of NEMAQA), controlled fuels (s 26 of 

NEMAQA) and categories of dams as dams with a safety risk (s 118 of the NWA). 
470  Section 42(2A) of NEMA. 
471  Reg 4(3)-(5) of GN R994 in GG 38303 of 8 December 2014. 
472  Section 19 of the NHRA. 
473  Examples include an agreement entered into between two municipalities to establish a Joint 

Municipal Tribunal in terms of s 34 of SPLUMA and an environmental management cooperation 

agreement entered into between authorities and any other party to promote compliance with the 
principles of NEMA in terms of s 35 of NEMA. 
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achievements in the environmental sphere474 For instance, companies listed on the JSE 

may report on their "triple bottom line performance", which includes environmental 

performance.475  

3.2.4 Evaluation: the active disclosure of procedural environmental information 

It is legally required to disclose specific procedural environmental information. These 

active disclosure requirements have been incorporated into environmental permitting 

procedures476 and also pertain to the content of environmental permits.477 Shortcomings 

identified relate to the incorrect interpretation and implementation of legal privilege, as 

well as the provisions of PAIA, by public and private bodies.478 Save for the 

shortcomings identified, however, it is submitted that generally the current legal 

framework for the active disclosure of procedural environmental information has the 

potential to adequately promote the right of access to environmental information, 

subject to the proper implementation thereof. 

3.2.5 Evaluation: the active disclosure of environmental information 

The active disclosure of strategic and procedural environmental information in the 

public and the private sphere is not only encouraged, but is also legally required. The 

CER reported in November 2015 that the active disclosure of environmental information 

by public and private parties remains poor.479 Some shortcomings have been identified 

pertaining to the lack of active disclosure requirements,480 as well as the implementation 

of the existing active disclosure requirements.481 In addition, there are various existing 

challenges pertaining to the realisation of the active disclosure of environmental 

information that could be contributory to the low level of active disclosure, such as a 

fear of potential environmental liability482 and the fact that the disclosure of information 

is often not made timeously or in a format easily accessible to the public.483 Unregulated 

                                        

474  S 42 of NEMWA and s 31 of NEMAQA. 
475  Du Plessis "Access to information" 204. 
476  See 3.2.1 above. 
477  See 3.2.1 above. 
478  See 3.2.1 and 3.2.3 above. 
479  CER Signs of hope? 2. 
480  See 3.1.1.8, 3.1.2.6 and 3.2.4 above. 
481  See 3.1.1.8, 3.1.2.6 and 3.2.4 above. 
482  Barnard and De Villiers 2000 Meditari: Research Journal of the School of Accounting Sciences 21. 
483  Du Plessis "Access to information" 204.  
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and uncredited voluntary disclosure in the private sphere can simply be regarded as 

"greenwashing".484 

After investigating the realisation of the active disclosure of strategic and procedural 

environmental information in the public and private sphere, it is necessary to 

investigate the realisation of the passive disclosure of environmental information in the 

public and private sphere. 

  

                                        

484  Du Plessis "Access to information" 204. 
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4 The realisation of the passive disclosure of environmental information  

South African legislation makes provision for the passive disclosure485 of environmental 

information486 in the public and private sphere.487 In this section the mandatory passive 

disclosure of environmental information in terms of environmental legislation will be 

discussed. This will be followed by a discussion on the mandatory passive disclosure of 

environmental information in terms of PAIA. Thereafter a discussion on the current 

trends and challenges in the passive disclosure of environmental information in the 

public and private sphere will follow. Lastly the adequacy of elements of the 

administration and enforcement of the requirements for the passive disclosure of 

environmental information will be discussed. 

The passive disclosure requirements in terms of environmental legislation will now be 

discussed. 

4.1 The mandatory passive disclosure of environmental information in terms 
of environmental legislation 

South African environmental legislation makes provision for the mandatory disclosure of 

environmental information upon request by public and private bodies.488 However, this 

legislation does not differentiate between the passive disclosure obligations exclusively 

applicable to either public bodies or private bodies, as with the active disclosure 

obligations discussed above. Therefore, only in this section, instead of investigating the 

disclosure obligations of public and private bodies, the realisation of the passive 

disclosure of environmental information will be discussed by investigating public and 

private bodies' right of access to requested environmental information. A distinction will 

also be made between strategic and procedural environmental information.489  

                                        

485  See 2.2.1.3 above for discussion pertaining to the meaning of the passive disclosure of 

environmental information. 
486  See 2.2.1.1 above for discussion pertaining to the meaning of environmental information. 
487  Du Plessis "Access to information" 205. See 2.2.1.2 above for discussion pertaining to the meaning 

of the public and private sphere. 
488  Du Plessis "Access to information" 205. See 2.2.1.2 above for discussion pertaining to the meaning 

of public and private bodies. 
489  See 2.2.1.1 above for discussion pertaining to the meaning of strategic and procedural 

environmental information. 
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4.1.1 The mandatory passive disclosure of strategic environmental information  

It must be noted that there is no legal requirement in South African environmental 

legislation to passively disclose strategic environmental information to private bodies. 

Therefore, in this section the requirements pertaining to the passive disclosure of 

strategic environmental information to public bodies only will be discussed. 

4.1.1.1 The mandatory passive disclosure of strategic environmental information in the 

public sphere 

The requirements to passively disclose specific environmental plans and reports to 

public bodies have been included in environmental legislation. Examples include the 

mandatory submission to competent authorities of requested pollution prevention plans 

in respect of priority air pollutants,490 Atmospheric Impact Reports,491 management plans 

for specific heritage resources492 and a Sustainable Forest Management Plan for a 

specific area.493 In terms of waste management the Minister of Environmental Affairs 

may require any person, organ of state or industry to submit an Industry Waste 

Management Plan494 or additional information pertaining thereto.495 Furthermore, 

relevant organs of state must furnish the Minister of Environmental Affairs with the 

required information to be included in a national or provincial environmental outlook 

report. 496 

The provisions related to the mandatory passive disclosure of procedural environmental 

information will now be discussed. 

4.1.2 The mandatory passive disclosure of procedural environmental information 

South African environmental legislation makes generous provision for the mandatory 

passive disclosure of procedural environmental information in the public and private 

                                        

490  Section 29(1)(b) of NEMAQA. 
491  Section 30 of NEMAQA. 
492  Section 9(3)(c) of the NHRA. 
493  Section 16(4)(f) of the NFA. 
494  Sections 28(1) and 29(1) of NEMWA. 
495  Section 31(1)(b) of NEMWA. 
496  Section 16A(6) of NEMA. 
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sphere. In this section the requirements pertaining to the passive disclosure of 

procedural environmental information to public and private bodies will be discussed. 

4.1.2.1 The mandatory passive disclosure of procedural environmental information in 

the public sphere 

In this section a distinction will be drawn between the obligation of passive disclosure 

to Environmental Management Inspectors (EMIs), passive disclosure requirements 

pertaining to environmental permitting application procedures, and other types of 

procedural environmental information. 

4.1.2.1.1 Mandatory passive disclosure to Environmental Management Inspectors  

EMIs and Environmental Mineral Resources Inspectors (EMRIs) appointed in terms of 

NEMA can request access to environmental information to enable them to fulfil their 

statutory enforcement and compliance functions, and any requested document issued 

in terms of NEMA or a SEMA497 must be produced to the EMI or EMRI.498 Similar powers 

have been awarded to Environmental Inspectors appointed in terms of other sectoral 

environmental legislation pertaining for example to forestry,499 marine living 

resources,500 genetically modified organisms,501 gas,502 petroleum pipelines, and 

mining.503 Most of these provisions are also curtailed by a confidentiality clause 

prohibiting the disclosure of the information obtained by making use of these 

provisions.504 In most instances the non-disclosure of requested information in terms of 

these provisions is a statutory offence.505  

                                        

497  In terms of s 1 of NEMA specific environmental management acts are currently defined as including 

the ECA, the NWA, NEMPA, NEMBA, NEMAQA, NEMICMA, NEMWA and the World Heritage 
Convention Act 49 of 1999. 

498  Sections 31H(1), 31I and 31P of NEMA.  
499  Section 68(1)(c) of the National Forests Act 84 of 1998 (NFA). 
500  Sections 51(2)(f) and 51(3)(c)(v) of the Marine Living Resources Act 18 of 1998. 
501  Section 15(4) of the Genetically Modified Organisms Act 15 of 1997 (GMOA). 
502  Section 29 of the Gas Act 48 of 2001. Also see the regulations published under the Gas Act 48 of 

2001 pertaining to the provision of information to the Gas Regulator, namely regs 2-4 of GN 1251 in 

GG 32849 of 31 December 2009 and reg 17 of GN R321 in GG 29792 of 20 April 2007. 
503  Sections 91-92 read with s 69 of the MPRDA. Also see Du Plessis "Access to information" 205. 
504  Examples include s 31Q of NEMA, ss 30 and 88 of the MPRDA and s 18 of the GMOA. 
505  See, for example, ss 49A(o)-(p) of NEMA, s 51 of the NHRA, s 51 of NEMAQA, s 64 of the NFA, s 67 

of NEMWA, s 151 of the NWA, s 98 of the MPRDA, s 21(1)(c) of the GMOA and s 60 of the Marine 
Living Resources Act 18 of 1998. 
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The passive disclosure requirements pertaining to environmental permitting application 

procedures will now be discussed. 

4.1.2.1.2 Environmental permitting application procedures 

A number of passive disclosure requirements have been included in environmental 

legislation pertaining to environmental permitting application procedures. Where the 

EIA procedure has been identified as the relevant environmental instrument to be used 

in the decision-making process for an environmental authorisation, the Licensing 

Authority must require that an environmental management programme (EMPr) be 

submitted.506 When applying for a specific environmental permit, or when an application 

for the varying, transfer, renewal or surrender of an environmental permit is made, the 

Licensing Authority may request that any information relevant to such an application be 

provided prior to making a decision on whether to grant or refuse the application.507 In 

some instances the Licensing Authority must require that the applicant bring the 

request under the attention of the public and relevant organs of state .508 Additional 

information may also be requested where an application for exemption from the 

provisions of specific acts is made,509 or where an application in terms of section 24G of 

NEMA or section 22A of NEMAQA is made.510 Provision has also been made for the 

submission of written representations by the holder of an authorisation as to why such 

an authorisation should not be revoked, suspended, cancelled or amended.511 In all 

these instances, disclosure of the requested information is mandatory if the applicant 

wants the Licensing Authority to make a decision on whether to grant or refuse the 

application.  

The passive disclosure requirements pertaining to information related to the procedural 

aspects of environmental permit applications include, for example, the duty of the 

Minister of Environmental Affairs or MEC to request that the Licensing Authority submit 

a report inter alia on the status of a delay in the decision-making process of an 

                                        

506  Section 24N(1A) of NEMA. 
507  See, for example, s 24N(5) of NEMA, s 38(1) of NEMAQA, ss 81(2), 88(2)(a) and 89 of NEMBA, ss 

47(1)(a) and 57(2)(a) of NEMWA, s 41(2)(a) of the NWA and schedule 2 item 3(2) of the MPRDA. 
508  See, for example, ss 52(5), 54(3), 55(4) of NEMWA and s 46(3) of NEMAQA. 
509  Section 74 of NEMWA. 
510  Section 24G(1)(viii) of NEMA and s 22A(4)(g) and (5)(c) of NEMAQA. 
511  Section 68(2) of NEMICMA. 



67 

environmental permit application.512 A further example is the duty of state departments 

to submit written comments during environmental permit application procedures when 

requested to do so by the Licensing Authority or Environmental Assessment 

Practitioner.513 

4.1.2.1.3 Other types of procedural environmental information 

The passive disclosure obligations to public bodies also relate to various other types of 

procedural environmental information, such as monitoring results pertaining to the 

conservation status of South Africa's biodiversity.514 With reference to waste 

management, organs of state required to submit industry waste management plans 

may require that any person submit relevant information to the organ of state to enable 

it to compile such plans.515 Information required for the national waste information 

system or the management of waste, as well as any information required by a waste 

management officer held by waste transporters, may be requested to be submitted to 

the Minister of Environmental Affairs or MEC, as the case may be.516 When an 

investigation area with a high risk of land contamination has been identified, the 

Minister of Environmental Affairs or MEC may request the submission of a site 

assessment report by the person who conducted the high risk activity.517 An EMI may 

also require a person to submit a waste impact report.518 Furthermore, the Waste 

Management Bureau has a mandatory obligation to submit additional reports to the 

Minister of Environmental Affairs or Director-General as required.519 

Water management legislation also contains a large number of passive disclosure 

requirements pertaining to procedural environmental information. When the Minister of 

Water and Sanitation is in the process of making regulations, the National Assembly or 

the National Council of Provinces may request that it reports on the extent to which a 

comment received has been taken into account or, if it has not been taken into 

                                        

512  Sections 24C(2C)(d) and 24C(7) of NEMA and s 36(3A)(d) of NEMAQA.  
513  Section 24O(3) of NEMA. 
514  Section 49(2) of NEMBA. 
515  Section 29(5) of NEMWA. 
516  Sections 25(1)(b) and 63(1) of NEMWA. 
517  Section 37(b) of NEMWA. 
518  Section 66(1) of NEMWA. 
519  Section 34H(2) of NEMWA. 
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account, on the reasons therefore.520 When a person applies for the verification of an 

existing water use, the responsible authority may require the submission of any 

additionally required information.521 If the Minister of Water and Sanitation is in the 

process of establishing a catchment management agency or a water user association, 

additional information requested by the Minister must be provided.522 When requested, 

information pertaining to dams with a safety risk,523 waterworks524 or any information 

reasonably required for inter alia for the management and protection of water 

resources must be provided to the requesting authority.525 Any information on the 

affairs and financial position of a water management institution requested by the 

Minister of Water and Sanitation must be provided.526 A person duly appointed to audit 

the affairs of a water management institution established in terms of the NWA can also 

request access to relevant environmental information in the possession of such an 

institution, and the information must be produced upon request.527 

In the mining sector, any information requested by the Minister of Mineral Resources 

from an applicant or the holder of an authorisation in terms of the MPRDA,528 or the 

owner of land subject to such authorisation, must be disclosed if it is required to 

achieve the objectives of the MPRDA.529 When an investigation into the occurrence of 

mineral resources is planned, particulars of the owner, occupier or person in control of 

the relevant land must be furnished upon request by the Minister of Mineral 

Resources.530 When requested, information pertaining to the usage and disbursement of 

considerations or royalties must be provided.531 Furthermore, when applications for 

mining authorisations532 have been submitted, the Regional Manager must request the 

                                        

520  Section 69(1)(d) of the NWA. The Minister of Water and Sanitation must adhere to such a request. 
521  Section 35(3) of the NWA. 
522  Sections 78(2) and 92(2) of the NWA. 
523  Section 118(1)(a) of the NWA. 
524  Schedule 3 item 5 of the NWA. 
525  Section 141 of the NWA. 
526  Schedule 4 items 28 and 29(1) of the NWA.  
527  Section 107(2) of the NWA. 
528  Including a prospecting right, a mining right, a retention permit or a mining permit. See s 29 of the 

MPRDA. 
529  Section 29 of the MPRDA. 
530  Section 50(3) of the MPRDA. 
531  Schedule II item 11(2) of the MPRDA. 
532  In this study the term "mining authorisation" refers to a prospecting right, mining right, retention 

permit, mining permit, reconnaissance permit, exploration permit or production right. 
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applicant to submit relevant environmental reports as required in chapter 5 of NEMA.533 

The Minister of Mineral Resources may also request specific reports from the Mineral 

and Petroleum Board that must be submitted.534 

In terms of heritage resources, when requested all state departments must submit 

information on our heritage to SAHRA, including architectural or technical drawings 

intended to be destroyed.535 Furthermore, the SAHRA Council is obliged to furnish the 

Minister of Arts and Culture with any information it requests.536  

It is now necessary to discuss the provisions relevant to the mandatory passive 

disclosure of procedural environmental information to private bodies. 

4.1.2.2 The mandatory passive disclosure of procedural environmental information in 

the private sphere 

Although not as abundantly as with public bodies, instances do exist where private 

bodies can request access to environmental information that must be granted.537 In 

terms of the 2014 EIA regulations, compliance must be verified with the conditions of 

an environmental authorisation, EMPr or closure plan, and an environmental audit 

report must immediately be made available to anyone upon request.538 Various 

environmental laws make provision for the mandatory disclosure of written reasons 

requested by any person pertaining to specific decisions made.539 Also, the identity 

cards of officials appointed to assist in the enforcement of environmental legislation 

must be disclosed upon request by a member of the public.540  

The mandatory passive disclosure to private bodies is also applicable to procedural 

environmental information in the biodiversity regime. An example is that everyone is 

entitled to access to information from the DAFF regarding the right of access to state 

                                        

533  Sections 16(4), 22(4), 27(5), 74(4), 79(4) and 83(4)(a) of the MPRDA. 
534  Section 67 of the MPRDA. 
535  Section 9 of the NHRA. 
536  Section 16(e) of the NHRA. 
537  Du Plessis "Access to information" 208. 
538  Reg 34(1) of GG R982 in GG 38282 of 4 December 2014.  
539  See, for example, s 10(2)(d) of the NHRA, s 40(4) of NEMAQA and s 42(b) and schedule 6 item 9 of 

the NWA. 
540  See, for example, s 31F(2) of NEMA, s 66 of the NFA, s 125(6) of the NWA, s 15(3) of the GMOA, s 

91(2) of the MPRDA and s 43(4) of NEMICMA. 
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forests, including maps and rules, upon payment of a reasonable fee.541 Another 

example is that any person may request a competent authority to issue a directive to 

any person who has contravened provisions of NEMBA.542 Upon receipt of such a 

request the competent authority must provide a response within 30 days.543 Further 

examples of requirements of mandatory passive disclosure to private bodies include 

that mine employees may request access to their medical surveillance and occupational 

health reports544 and that all current statements of general policy and adopted 

conservation management plans must be made available for public inspection upon 

request.545  

4.1.3 Evaluation: the mandatory passive disclosure of environmental information in 

terms of environmental legislation 

Obligations to passively disclose strategic and procedural environmental information to 

public and private bodies in terms of environmental legislation relate inter alia to 

specific environmental plans and reports,546 disclosure to EMIs,547 and environmental 

permitting application procedures,548 as well as various other types of procedural 

environmental information.549 It is evident, however, that in South African 

environmental legislation there are no passive disclosure requirements to exclusively 

private bodies pertaining specifically to strategic environmental information.  

It is now necessary to discuss the passive disclosure requirements, specifically in terms 

of PAIA, pertaining to environmental information. 

4.2 The mandatory passive disclosure of environmental information in terms 
of PAIA: the public interest override 

It must be borne in mind that environmental legislative provisions must be interpreted 

and applied in the context of PAIA.550 Generally, access to environmental information 

                                        

541  Section 20(13) of the NFA. 
542  Sections 73(3) and 74(1) of NEMBA. 
543  Section 74(2) of NEMBA. 
544  Section 19 of the Mine Health and Safety Act 29 of 1996. 
545  Section 47(6) of the NHRA. 
546  See 4.1.1 above. 
547  See 4.1.2.1.1 above. 
548  See 4.1.2.1.2 above. 
549  See 4.1.2.1.3 and 4.1.2.2 above. 
550  Du Plessis "Access to information" 205. Also see 2.1 above. 
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must be provided, unless a valid ground for the refusal thereof exists.551 In addition to 

the disclosure requirements already discussed, a public interest override has been 

included in PAIA, which is relevant to all information held by private or public bodies, 

except to records of the South African Revenue Service.552 If the disclosure of the 

requested information would reveal either an imminent risk to public safety or an 

environmental risk,553 or a considerable contravention of the law, and, if public 

interest554 clearly outweighs the harm contemplated by the disclosure of the requested 

information,555 access to the information must be provided.556 The public interest 

override is meant to be used as a last resort and only when a ground for the refusal of 

access to the information applies.557 It has been argued, however, that sections 46 and 

70 of PAIA place an unnecessarily heavy burden of proof on the requester558 and that it 

has a narrow scope of application.559  

The public interest override has been applied by courts to grant access to 

environmental information. One such example is De Lange v Eskom Holdings Limited,560 

where the court ordered access to contracts relevant to electricity supply between 

Eskom and BHP Billiton on the basis that the disclosure would reveal evidence of a 

                                        

551  Du Plessis "Access to information" 205. 
552  Sections 46 and 70 of PAIA. 
553  In De Lange v Eskom Holdings Limited 2012 1 All SA 543 (GSJ) para 143 the court defined "public 

safety or environmental risk" as follow: "… means harm or risk to the environment or public 
(including individuals in their work place) associated with a product or service which is available to 

the public, a substance released into the environment, including, but not limited to, the work place, 

a substance intended for human or animal consumption, a means of public transport, or an 
installation or manufacturing process or substance which is used in that installation or process". 

554  The term "public interest" can be seen as anything that has the potential to affect the public's rights 

at large, or a common concern amongst members of the public in the affairs and management of 
government. See The Free Dictionary by Farlex date unknown http://legal-

dictionary.thefreedictionary.com/Public+Interest. In De Lange v Eskom Holdings Limited 2012 1 All 

SA 543 (GSJ) the court was of the opinion that the term "public interest", in context of PAIA, may 
also include the "public interest in upholding the law as well as the public's awareness of public 

safety or environmental risks. There may also be the public interest in furthering the general goals 
of the Act." See De Lange v Eskom Holdings Limited 2012 1 All SA 543 (GSJ) para 139. 

555  In Qoboshiyane NO v Avusa Publishing Eastern Cape (Pty) Ltd 2013 3 SA 315 (SCA) para 14 it was 

confirmed that, whether the public interest outweighs the harm contemplated by the disclosure, is a 
fact-sensitive enquiry of which the outcome will depend on the particular facts of the case. 

556  Sections 46 and 70 of PAIA. 
557  Roling Transparency and access to information in South Africa 35. Also see President of the Republic 

of South Africa v M & G Media Limited 2014 4 All SA 319 (SCA) paras 26-27. 
558  SAHRC 2014 The Promotion of Access to Information Act Annual Report 2013 – 2014 25. 
559  Roling Transparency and access to information in South Africa 35. 
560  De Lange v Eskom Holdings Limited 2012 1 All SA 543 (GSJ). 
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serious public safety or environmental risk.561 However, the current application of the 

public interest override outside the courts seems to be below standard, as in 2014 the 

SAHRC confirmed a decrease in the number of requests granted on the basis of public 

interest, although there was an increase in the number of requests for such 

information.562 In 2015 the PAIA Civil Society Network reported that public bodies 

routinely ignore their obligation to consider the applicability of the public interest 

override when processing a request for access to information.563 In the light of this it 

seems as if public and private bodies simply do not understand how this override is 

intended to work, or simply refuse to submit to this override by continuing to refuse 

requests made in public interest even when the information might reveal a serious risk 

to public safety or the environment. 

The current trends and challenges pertaining to the passive disclosure of environmental 

information in the public and private sphere will now be discussed. 

4.3 Current trends in and challenges to the passive disclosure of 
environmental information 

In 2010 the CER lodged a project named Transparency and Accountability in 

Environmental Governance,564 which included a number of activities aimed at verifying 

the extent to which members of the public can access from public and private bodies 

environmental information that would enable them to hold these bodies accountable for 

their environmental impacts.565 As part of this project, the CER lodged requests for 

access to environmental information to various public and private bodies, of which 

some of the results are reflected in this section. In this section the realisation of the 

passive disclosure of environmental information in the public and private sphere will be 

discussed with reference to current trends and challenges observed in both the public 

and the private sphere. Thereafter current trends and challenges observed exclusively 

in either the public or the private sphere will be discussed with specific reference to 

recent case law as relevant to the right of access to environmental information. 

                                        

561  De Lange v Eskom Holdings Limited 2012 1 All SA 543 (GSJ) para 152.  
562  SAHRC 2014 The Promotion of Access to Information Act Annual Report 2013 – 2014 31. 
563  PAIA Civil Society Network Shadow Report 2014 3. 
564  CER date unknown http://cer.org.za/programmes/transparency. 
565  CER Unlock the doors 4. 
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4.3.1 Current trends and challenges pertaining to the passive disclosure of 

environmental information in both the public and the private sphere 

The CER reported in 2015 that since 2011 there has been a slow trend towards the 

improved disclosure of environmental information, an increase in the level of awareness 

of obligations in terms of PAIA, and an increased investment in capacity to process 

PAIA requests in both the public and the private sphere.566 However, despite these 

improvements PAIA remains poorly implemented.567 The CER noted that instances exist 

where public and private bodies used the law to avoid the disclosure of information 

rather than to improve the realisation of the right of access to environmental 

information.568 Misinterpretation and poor implementation often frustrate requests for 

access to information.569 A culture of secrecy still exists in the public and private sphere, 

and transparency is seen as a business risk rather than the default position.570  

Officials of public bodies and employees of private bodies are sometimes unhelpful and 

even aggressive when corresponding with information requesters.571 This attitude 

discourages requesters from submitting requests for access to information and 

following up thereon.572 There is a belief in the public and private sphere that any 

information related to mining operations, including EMPrs and mining rights, and the 

conditions under which private bodies may operate, as well as the level of compliance 

to these conditions, are confidential.573 It has also been observed that the public 

interest override is not considered when processing PAIA requests.574 Furthermore, it 

was observed that internal appeals are sometimes treated as initial requests - a 

                                        

566  CER Signs of hope? 1. 
567  CER Money talks 1 and CER Signs of hope? 1. 
568  CER Unlock the doors 19 and CER Barricading the doors 1. 
569  Chien and Davis "How increased transparency in the mining sector would facilitate the realisation of 

environmental rights" 26. 
570  PAIA Civil Society Network Shadow Report 2014 2. 
571  CER Unlock the doors 19. 
572  CER Unlock the doors 19. 
573  PAIA Civil Society Network Shadow Report 2014 10 and CER Unlock the doors 15. When the CER 

requested access to six oil refineries' AELs and compliance reports during 2013-2014 and obtained 

access to only some of these records, in which some information had been blacked out, it was 
observed that these private companies' management teams are of the view that the conditions 

under which they may operate as well as the level of compliance to these conditions should be 

secret. See CER Money talks 14. 
574  PAIA Civil Society Network Shadow Report 2014 10. Also see 4.2 above for discussion on the public 

interest override. 



74 

response to the PAIA request is provided rather than to the internal appeal.575 In 

addition, responses to internal appeals remain few.576 The failure to consider the 

possibility of severance of information is also evident in the public and private sphere.577 

Further, when a refusal is communicated to a requester, it is seldom substantiated by 

giving proper reasons for the refusal, or supported by a properly commissioned, 

substantial affidavit.578 In the event that a request is granted but actual disclosure does 

not occur, there is currently no remedy available for the requester in terms of PAIA.579 

The current trends and challenges observed exclusively in the public sphere will now be 

discussed. 

4.3.2 Current trends and challenges in the passive disclosure of environmental 

information in the public sphere 

During the CER's project named Transparency and Accountability in Environmental 

Governance 580 it was observed that the percentage of the actual disclosure of 

information requested from public bodies581 by the CER has significantly increased since 

2012.582 However, a percentage of 50% of the actual disclosure of requested records is 

still unacceptable.583 In this section the challenges hindering the effective 

implementation of PAIA in the public sphere will be discussed, followed by the 

implications of the Protection of State Information Bill, 2010 on the right of access to 

                                        

575  CER Money talks 8 and PAIA Civil Society Network Shadow Report 2014 12. 
576  CER Signs of hope? 8. Most of the internal appeals that the CER has submitted to the DMR since 

2013 remain unanswered. Also see PAIA Civil Society Network Shadow Report 2014 7-8 and CER 
Barricading the doors 2. No response had been received on 44% of all internal appeals lodged by 

the PAIA Civil Society, and consequently they are deemed to have been dismissed. Furthermore, the 
DWS was found to be one of the departments that failed to respond to more than 75% of internal 

appeals lodged against its decisions. In 2013 the CER reported that by the end of 2012 the DMR had 
not responded to any of the twenty appeals submitted against refusals of access to information since 

2010. 
577  PAIA Civil Society Network Shadow Report 2014 10. 
578  CER Signs of hope? 3 and PAIA Civil Society Network Shadow Report 2014 10. One of the main 

obstacles hindering the DMR's sufficient implementation of PAIA is the inappropriate use of a generic 
partial grant or refusal letters. See CER Money talks 8 and CER Unlock the doors 9. 

579  PAIA Civil Society Network Shadow Report 2014 12. Another large obstacle hindering the DMR's 

sufficient implementation of PAIA is the failure to deliver information to which access was granted. 

See CER Money talks 8 and CER Unlock the doors 9. 
580  CER date unknown http://cer.org.za/programmes/transparency. 
581  The CER submitted requests to the DMR, DWS, DEA and various provincial and local bodies. 
582  CER Signs of hope? 3. The level of actual disclosure increased from as low as 24% in 2012 to 50% 

in 2015. 
583  CER Signs of hope? 4. 
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environmental information. A discussion on recent case law pertaining to the realisation 

of the right of access to environmental information in the public sphere will then follow.  

The current trends and challenges in the public sphere will now be discussed. 

4.3.2.1 Current trends and challenges in the public sphere  

The CER found that it remains very difficult to obtain actual access to requested records 

in the public sphere, even if a decision was made to grant access.584 In 2015 the CER 

reported that government departments increasingly make use of the option to extend 

the initial response periods.585 Although this is preferable to the absolute refusal of 

requests, these extensions delay access to requested information that may be required 

for the exercise or protection of rights, and also suggests poor record-keeping, a lack of 

communication between different offices, and under-resourcing.586 However, since 2010 

a decrease in the number of deemed refusals by public bodies has occurred.587 One 

exception to this statistic is the DMR. In 2014 and 2015 it was found that the number of 

deemed refusals588 by the DMR had increased since 2013.589 The number of actual 

refusals has also increased since 2010, and as a result the number of internal appeals 

filed has similarly increased.590 Furthermore, in the event that requests are granted, it 

was found that instances exist where records disclosed were either incomplete or 

incorrect.591 In general, public bodies are constrained by capacity and funding 

challenges and often demonstrate reluctance and inexperience when processing PAIA 

requests.592  

                                        

584  CER Barricading the doors 2. 
585  CER Signs of hope? 2. Section 26 of PAIA gives public bodies an option to extend the initial response 

period of 30 days with an additional period of not more than 30 days. 
586  PAIA Civil Society Network Shadow Report 2014 4. Also see CER Signs of hope? 2, CER Money talks 

8 and CER Unlock the doors 9. 
587  CER Signs of hope? 4-5 and CER Money talks 9. For example, there were no deemed refusals by the 

DEA during the 2014-2015 period.  
588  Section 27 of PAIA states that a request of access to environmental information is deemed to be 

refused if an information officer fails to make a decision on such a request within the period 

contemplated in s 25(1) of PAIA. 
589  CER Money talks 7 and CER Signs of hope? 8. 
590  CER Money talks 7. 
591  This trend was observed specifically pertaining to the DMR and DWS. See CER Money talks 8 and 

Chien and Davis "How increased transparency in the mining sector would facilitate the realisation of 
environmental rights" 26. 

592  CER Money talks 1. 
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The most common challenge hindering the effective implementation of PAIA in the 

public sphere was identified as the absence of policies and systems outlining how PAIA 

should be implemented by government departments.593 The CER indicated in 2012 that 

the main obstacles hindering the DWS from sufficiently implementing PAIA include its 

failure to appoint Deputy Information Officers as required by PAIA.594 A lack of training 

and understanding of PAIA provisions and an incorrect approach in the counting of days 

when processing PAIA requests are further obstacles.595 The SAHRC reported in 2014 

that public bodies do not substantively comply with the provisions of PAIA, but instead 

adopt a "tick box approach".596 Inconsistency in the processing of PAIA requests by 

individual officials and different government departments further challenges the 

timeous realisation of the right of access to environmental information.597 Requesters 

are being sent from pillar to post, which prevarication limits their access to these 

records.598  

The SAHRC reported in 2014 that when refusing requests some national and provincial 

departments negligently fail to refer to a specific section in PAIA as the basis of the 

refusal.599 Instances have also occurred where public bodies incorrectly cite PAIA, or 

refer to sections that do not exist.600 This places an unreasonably heavy burden on the 

requester to try to interpret the response received from the public body.601 While 

information officers have a duty to provide assistance to requesters to enable them to 

comply with the procedural requirements of PAIA,602 the SAHRC reported that public 

                                        

593  SAHRC 2014 The Promotion of Access to Information Act Annual Report 2013 – 2014 22. 
594  Section 17 of PAIA. 
595  CER Money talks 6 and CER Unlock the doors 5-6. 
596  SAHRC 2014 The Promotion of Access to Information Act Annual Report 2013 – 2014 22. 
597  CER Unlock the doors 6. 
598  Some government departments, like the DWS, for instance, are of the view that records prepared by 

private bodies and submitted to the department must be requested from the private body and not 

the department, despite the fact that the department is responsible for granting licences and 
maintaining the records. On the other hand, the DMR, for example, has instructed private bodies not 

to release requested environmental information, indicating that the requester must approach the 

DMR for such information and not the private body. See Chien and Davis "How increased 
transparency in the mining sector would facilitate the realisation of environmental rights" 27. 

599  SAHRC 2014 The Promotion of Access to Information Act Annual Report 2013 – 2014 32. 
600  PAIA Civil Society Network Shadow Report 2014 6. 
601  PAIA Civil Society Network Shadow Report 2014 6. 
602  Section 19(1)(b) of PAIA. 
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bodies instead use the procedural requirements of PAIA to refuse access to 

information.603 

Although instances exist where a third party must be notified of a request for access to 

information held by public bodies,604 it has been observed that government departments 

over-use the third-party notification procedure, and that this causes unnecessary delays 

in disclosure.605 It has also been observed that government departments are of the view 

that they are obliged to refuse access to requested information if a third party objects 

to such a disclosure.606 The holder of information must, in fact, make an independent 

assessment of whether to disclose a record or not.607  

There are specific grounds for refusal that are currently being overused by public bodies 

to refuse requests for access to environmental information. One such ground is the 

ground for refusal related to the protection of the commercial information of third 

parties.608 Although a definition of "commercially confidential information" has been 

included in NEMA,609 no similar definition has been included in PAIA. As a result, there is 

no exact guideline as to what type of information would be considered commercially 

confidential. Public bodies usually consider a wide variety of information confidential or 

commercially sensitive, without establishing whether the disclosure of the relevant 

                                        

603  SAHRC 2014 The Promotion of Access to Information Act Annual Report 2013 – 2014 32. 
604  Section 47 of PAIA states that a public body's information officer must take all reasonable steps to 

inform a third party to whom the requested information relates if such information might be a record 
in terms of ss 34(1) (if the disclosure of this information would involve the unreasonable disclosure 

of the private information of a third party, even if deceased), 35(1) (records of the South African 
Revenue Service held by the Service for purposes of enforcing law related to the collection of 

revenue), 36(1) (if a record contains trade secrets or "financial, commercial, scientific or technical 

information" or other trade secrets that could prejudice the third party), 37(1) (if the disclosure 
would constitute an action for breach of confidence owed to a third party in terms of an agreement) 

or s 43(1) (if the information contains information about research being or to be carried out by or on 
behalf of a third party and that disclosure may seriously disadvantage such a third party or research) 

of PAIA.  
605  PAIA Civil Society Network Shadow Report 2014 11 and CER Signs of hope? 5. 
606  CER Money talks 5 and CER Signs of hope? 5. 
607  CER Signs of hope? 5. Also see Conservation South Africa v Director General: Department of Mineral 

Resources (WCC) (unreported) case number 3599/14 of 16 September 2015 and 4.3.2.1 below as 
an example indicating the extent to which public bodies fail to apply their minds to requests in terms 

of PAIA. See PAIA Civil Society Network Shadow Report 2014 14. 
608  Section 36 of PAIA and CER Money talks 1 and CER Signs of hope? 2. 
609  Section 1 of NEMA. Commercially confidential information has been defined to mean "commercial 

information, the disclosure of which would prejudice to an unreasonable degree the commercial 

interests of the holder: Provided that details of emission levels and waste products must not be 

considered to be commercially confidential notwithstanding any provision of this Act or any other 
law". 
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information would in fact harm the genuine interests of a third party.610 It is submitted 

that the inclusion of a clear definition of commercially confidential information in PAIA 

would provide direction in correctly applying the ground for refusal related to the 

protection of the commercial information of third parties. 

In many instances a claim by a third party that information is commercially confidential 

is easily accepted without determining whether this is in fact a legitimate claim.611 

Holders of information should rather make use of severability or the "blacking-out" of 

specific content of the requested records if such information is deemed commercially 

confidential, rather than refusing access to the requested record in its entirety.612 In 

such a case the reasons for the use of severability must be provided.613 It has been 

observed that a culture of secrecy exists in parts of the local sphere of government. 

When the CER requested access to six oil refineries' AELs and compliance reports 

during 2013-2014 it obtained access to only some of these records, and some of the 

information had been blacked out.614 What was observed was that, notwithstanding the 

harmful health impacts of these refineries' emissions, the relevant municipalities were 

of the view that they had to protect the secrecy of the AEL conditions, as seen by the 

management teams of these refineries.615 It was also observed that there is 

inconsistency among municipalities, creating the impression that some refineries' AEL 

conditions are more confidential than others.616 A reason for this conduct could be that 

additional safeguarding of these refineries is required, and that this need for 

confidentiality is interpreted by the municipalities as the necessity to refuse access to 

related information, as some of the refineries have been declared as National Key 

Points under the National Key Points Act.617 

                                        

610  CER Signs of hope? 2. 
611  CER Signs of hope? 3.  
612  CER Signs of hope? 3. Section 59 of PAIA provides that in the event that a record of a public body is 

requested that contains information that must be refused in terms of one of the grounds for refusal 
identified in PAIA, every part of such record a that does not contain such information or can 

reasonably be severed from such information must be disclosed. 
613  Section 56(3)(a) of PAIA. 
614  CER Money talks 14. 
615  CER Money talks 14. 
616  CER Money talks 14. 
617  National Key Points Act 102 of 1980. In terms of s 2 of the National Key Points Act 102 of 1980 the 

Minister of Defence may declare a place or area as a National Key Point if the place or area is of 
such importance "that its loss, damage, disruption or immobilisation may prejudice the Republic, or 
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Another ground for the refusal of access to environmental information frequently used 

by public bodies is that records cannot be found or do not exist.618 There was an 

instance where a government department alleged that a record did not exist when the 

record did in fact exist, as the requester obtained the record from another source.619 

This suggests negligence and poor record keeping, or poses the possibility that 

information officers are acting dishonestly.620 It was also observed that, in the event 

that a record does not exist, officials sometimes refuse to declare this under oath621 and 

thereby fail to comply with the requirements of section 23(1) of PAIA.622 Furthermore, 

information initially refused based on the grounds that it does not exist is sometimes 

found to exist after all, once an internal appeal has been filed and litigation has been 

initiated.623 This hinders the public's ability to access information required to monitor the 

conduct of mining companies, for example, and to assist the state in identifying areas 

of non-compliance.624 

With regard to specific national government departments' compliance with PAIA, the 

CER found in 2011, 2012 and 2015 that the DMR's compliance was "consistently poor," 

and the DMR remains one of the poorest implementers of PAIA.625 Considering the great 

deal of environmental damage caused by the mining industry, this lack of performance 

is simply unacceptable.626 It was found that the DWS significantly improved in the 

                                                                                                                               

whenever he considers it necessary or expedient for the safety of the Republic or in the public 

interest". Chevron Refinery, Sasol Secunda and Engen Refinery were part of the six oil refineries 

from which information was requested. These refineries have been declared as National Key Points 
in terms of the National Key Points Act 102 of 1980. See Right 2 know 2015 

http://www.r2k.org.za/2015/01/23/revealed-list-of-national-key-points/. 
618  PAIA Civil Society Network Shadow Report 2014 5. Also see CER Signs of hope? 3 and ss 23(1) and 

55(1) of PAIA. 
619  CER Signs of hope? 3. 
620  CER Signs of hope? 3. 
621  CER Money talks 6 and CER Unlock the doors 5. 
622  Section 23(1) of PAIA provides the following: "If all reasonable steps have been taken to find a 

record requested; and there are reasonable grounds for believing that the record is in the public 

body’s possession but cannot be found; or does not exist, the information officer of a public body 
must, by way of affidavit or affirmation, notify the requester that it is not possible to give access to 

that record". See, for example, Mandag Centre for Investigative Journalism v Minister of Public 
Works 2014 ZAGPPHC 226 para 34. 

623  Chien and Davis "How increased transparency in the mining sector would facilitate the realisation of 

environmental rights" 26. 
624  Chien and Davis "How increased transparency in the mining sector would facilitate the realisation of 

environmental rights" 26. 
625  CER Barricading the doors 2, CER Signs of hope? 1 and CER Unlock the doors 7. The CER reported 

that the actual release rate of requested information in 2015 by the DMR was 12,5%. 
626  CER Signs of hope? 1. 
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processing of PAIA requests in 2015, as more resources had been allocated for this 

purpose.627 The DEA was found to be consistent in granting access to and releasing 

information.628 

With regard to the performance of the provincial and local sphere the CER reported in 

2012 that generally the provincial and local sphere of government performed far better 

than the national sphere, and that these spheres had an improved understanding of the 

tools available to them in terms of PAIA.629 Municipalities' responses to requests made in 

terms of PAIA for environmental information varied significantly.630 While some 

municipalities took their performance in terms of PAIA seriously and were adequately 

resourced to handle PAIA requests,631 most municipalities were at a loss when 

processing requests in terms of PAIA.632 

With regard to parastatals such as Eskom, a positive trend has been observed since 

2010.633 Eskom has developed, for example, its own internal appeal process to enable it 

to reconsider requests for access to information.634 

The implications of the Protection of State Information Bill, 2010 for the realisation of 

the right of access to environmental information will now be discussed. 

4.3.2.2 The implications of the Protection of State Information Bill, 2010 for the 

realisation of the right of access to environmental information 

Currently the management of public records and non-public records with national 

significance is regulated by the National Archives And Record Service of South Africa 

Act.635 One of the objectives of this Act is to make these records accessible and to 

promote their use by the public.636 The acceptance by Parliament of the Protection of 

State Information Bill, 2010, also known as the Secrecy Bill, is highly controversial as 

                                        

627  CER Signs of hope? 6. 
628  CER Money talks 5. 
629  CER Unlock the doors 11. 
630  CER Signs of hope? 9-10. 
631  The City of Cape Town and Ekurhuleni Metropolitan Municipalities' performance in terms of the 

processing of PAIA requests is most notable. 
632  CER Signs of hope? 10. 
633  CER Money talks 10. 
634  CER Money talks 10. 
635  National Archives and Record Service of South Africa Act 43 of 1996. 
636  Section 3(b) of the National Archives and Record Service of South Africa Act 43 of 1996. 
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this Bill seems to be aimed at limiting the constitutional right of access to information.637 

Although there has been extensive public opposition to the Secrecy Bill, including legal 

experts expressing the opinion that it is unconstitutional, the Bill was accepted by 

Parliament and is now awaiting sign-off by the President.638 Chapter 5 of the Secrecy Bill 

deals with the classification and declassification of state information and seems to be in 

conflict with the principle of transparency.639 The Bill provides for the centralisation of 

classification640 and the monitoring of state information641 by the State Security Agency 

(SSA), which is problematic, as this body will be the only legal body responsible for 

decision-making on access to state information.642 This will most likely result in delays 

while requesters seek the declassification of state information requested under PAIA.643 

The absence of a "reviewer" to oversee the actions of the SSA poses a risk that the 

culture of secrecy present in the public sphere will continue or worsen.644 The Secrecy 

Bill will also make it a criminal offence to obtain information in a way deemed unlawful 

or improper by the SSA, and no provision has been made for an exemption to allow the 

disclosure of information if such disclosure would be in public interest, providing only 

limited protection for whistle blowers.645 Further underlying problems with this Bill 

include the open-ended definition of "national security," which could allow for the over-

classification of information, the absence of a requirement to publicise classifications, 

which could also allow for the over-classification of information, and the fact that the 

Bill applies retrospectively to all information classified under previous legislation, 

including Apartheid-era records, with no deadline defined for declassification.646 By the 

                                        

637  PAIA Civil Society Network Shadow Report 2014 1. 
638  PAIA Civil Society Network Shadow Report 2014 1. 
639  PAIA Civil Society Network Shadow Report 2014 20. 
640  "Classification of state information" has been defined in clause 1 of the Protection of State 

Information Bill, 2010 as to mean "a process used to determine (a) the manner in which such state 
information may be classified in terms of sections 12 and 14, and (b) the level of protection assigned 

to such state information". 
641  "State information" has been defined in clause 1 of the Protection of State Information Bill, 2010 as 

meaning "information generated, acquired or received by organs of state or in the possession or 

control of organs of state". 
642  PAIA Civil Society Network Shadow Report 2014 20. 
643  PAIA Civil Society Network Shadow Report 2014 20. 
644  PAIA Civil Society Network Shadow Report 2014 20. 
645  Right 2 know 2014 http://www.r2k.org.za/2014/09/11/whats-still-wrong-with-the-secrecy-bill/ and 

also see PAIA Civil Society Network Shadow Report 2014 20. Also see clause 43 of the Protection of 
State Information Bill, 2010. 

646  Right 2 know 2014 http://www.r2k.org.za/2014/09/11/whats-still-wrong-with-the-secrecy-bill/. 
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same token it would also be possible to classify environmental information that could 

reveal serious environmental pollution, which information would then be inaccessible.  

Recent case law pertaining to the passive disclosure of environmental information in the 

public sphere will now be discussed. 

4.3.2.3 Recent case law pertaining to the passive disclosure of environmental 

information in the public sphere 

Various disputes related to the passive disclosure of environmental information in the 

public sphere have ended up in court. In 2012 the CER instituted legal proceedings 

against the DMR, based on the deemed refusal of requests for access to information 

pertaining to the financial provisioning of mining companies and the auditing thereof.647 

The DMR consented to a court order made against it and undertook to provide access 

to the records within an agreed time period, but did not comply with the order.648 

Subsequently the DMR agreed to provide some of the requested information but did not 

comply with the court order, as only a portion of the information was provided.649  

Another example is the case of South Durban Community Environmental Alliance and 

Vaal Environmental Justice Alliance v eThekwini Metropolitan Municipality,650 where the 

CER instituted legal proceedings on behalf of VEJA and the South Durban Community 

Environmental Alliance against the eThekwini Metropolitan Municipality to compel the 

disclosure of the atmospheric emission licences and compliance reports of two south 

Durban refineries.651 The Municipality refused the requests, alleging that the requested 

information was commercial and contained trade secrets or other information, the 

disclosure of which was likely to harm the commercial or financial interests of the 

licence holders, or that the disclosure of the requested information was likely to put the 

licence holders at a disadvantage or prejudice them.652 The applicants argued that 

neither the compliance reports nor the licences contained commercially sensitive 

                                        

647  Centre for Environmental Rights v Director-General: Department of Mineral Resources (GNP) 

(unreported) case number 67649/2011. Also see CER Barricading the doors 4. 
648  CER Barricading the doors 4. 
649  CER Barricading the doors 4. 
650  South Durban Community Environmental Alliance and Vaal Environmental Justice Alliance v 

eThekwini Metropolitan Municipality (KZD) (unreported) case number 4072/2015. 
651  CER Signs of hope? 3. 
652  CER Signs of hope? 4. 
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information or trade secrets, as NEMAQA subjects air emission licence applications to 

public participation processes.653 Furthermore, the applicants argued that the public 

interest override was applicable to this case.654 The court is yet to decide on this 

matter.655  

In Conservation South Africa v Director General: Department of Mineral Resources656 

Conservation South Africa (CSA) lodged an application to force the DMR to disclose 

information pertaining to amendments to financial provisioning related to the transfer of 

mining rights from De Beers Consolidated Mines (De Beers) to a subsidiary of TransHex 

Limited.657 The DMR refused the request on the basis that the requested information 

was considered the commercial information of a third party in terms of section 36 of 

PAIA.658 CSA then filed an internal appeal against the DMR's refusal, which was ignored 

by the DMR.659 When the CSA lodged an application in the High Court to compel the 

DMR to disclose the requested information, the DMR reconsidered its response to the 

CSA's request and undertook to provide the requested information.660 However, prior to 

the DMR's disclosing the information, De Beers opposed the CSA's application.661 

Subsequently the DMR withdrew its undertaking to disclose the information.662 The 

court held that the DMR must provide the requested information to the CSA as the 

requested information would provide insight into the reasons for the reduction of as 

much as 70% in the amount of financial provision for rehabilitation prior to the sale to a 

                                        

653  CER 2015 http://cer.org.za/news/media-release-environmental-justice-organisations-sue-ethekwini-

for-access-to-refinery-licences. Also see s 38(3)(a) of NEMAQA. 
654  The applicants argued that it was likely that the disclosure of the records would reveal a substantial 

legal contravention or a serious and imminent public environmental or safety risk, and that the 
public interest in the disclosure would outweigh potential harm to a third party. See CER 2015 

http://cer.org.za/news/media-release-environmental-justice-organisations-sue-ethekwini-for-access-

to-refinery-licences. Also see 4.2 above and s 46 of PAIA. 
655  CER Signs of hope? 4. 
656  Conservation South Africa v Director General: Department of Mineral Resources (WCC) (unreported) 

case number 3599/14 of 16 September 2015. 
657  CER Signs of hope? 8. 
658  CER Signs of hope? 8. Section 36 of PAIA states that an information officer must refuse to grant 

access to information if that information contains trade information of a third party, or commercial, 

technical, financial or scientific information the disclosure of which is likely to cause harm to the 
financial or commercial interests of the third party. 

659  PAIA Civil Society Network Shadow Report 2014 14. 
660  PAIA Civil Society Network Shadow Report 2014 14. 
661  PAIA Civil Society Network Shadow Report 2014 14. 
662  PAIA Civil Society Network Shadow Report 2014 14. 
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subsidiary of TransHex.663 This case clearly indicates the extent to which public bodies 

fail to apply their minds to requests in terms of PAIA and internal appeals.664 

A further example of a dispute that ended up in court is Trustees: Biowatch Trust v 

Registrar: Genetic Resources.665 In this case Biowatch requested access to information 

related to matters pertaining to the use of genetically modified organisms (GMOs) from 

the Registrar of Genetic Resources on four occasions, motivating the request as being 

in public interest.666 In support of its claim, Biowatch relied on provisions of the GMOA, 

the Constitution and NEMA, but not on PAIA.667 Biowatch's requests were made 

between the promulgation date668 and commencement date669 of PAIA.670 The Registrar 

did not respond adequately to all these requests, and where he did respond, the 

response was either late or incomplete.671 Defences raised against Biowatch included 

that PAIA was applicable to this case and that Biowatch had not complied with the 

provisions of PAIA by not exhausting the internal appeal procedure prior to resorting to 

litigation, the fact that the information requested was commercially confidential, and 

that Biowatch had failed to properly indicate the information sought.672 The 

Respondents also argued that Biowatch was obliged to follow the internal appeal 

procedure in terms of section 19 of the GMOA, which it had failed to do.673  

The court firstly held that PAIA's provisions did not apply retrospectively, as this would 

unfairly render Biowatch's requests for access to information made prior to the 

commencement of PAIA invalid in the light of its non-compliance with PAIA's 

provisions.674 However, the court held that PAIA could apply retrospectively to the 

extent that the Registrar would be entitled to rely on the provisions of PAIA related to 

                                        

663  CER Signs of hope? 8. 
664  PAIA Civil Society Network Shadow Report 2014 14. 
665  Trustees: Biowatch Trust v Registrar: Genetic Resources 2005 4 SA 111 (T) (the Biowatch case). 

Also see Dugard 2008 South African Journal on Human Rights 229. 
666  Biowatch case para 18. Also see Lim Tung 2011 Word and Action 30 and Humby 2009 

Potchefstroom Electronic Law Journal 109. 
667  Biowatch case para 2. Also see Humby 2009 Potchefstroom Electronic Law Journal 108. 
668  PAIA was promulgated on 2 February 2000. 
669  The commencement date of PAIA was 9 March 2001. 
670  Biowatch case para 18. Also see Humby 2009 Potchefstroom Electronic Law Journal 108. 
671  Biowatch case paras 18, 20-21. 
672  Biowatch case para 25. Also see Humby 2009 Potchefstroom Electronic Law Journal 110. 
673  Biowatch case para 38 and Humby 2009 Potchefstroom Electronic Law Journal 109. Section 19 of 

the GMOA provides for an internal appeal procedure against any decision made by the Registrar, any 
inspector in terms of the GMOA, or the Executive Council for Genetically Modified Organisms. 

674  Biowatch case para 29. 
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the grounds for refusal of access,675 and that this would not be unfair, as Biowatch 

never had an absolute right of access to information.676 Furthermore, the court held that 

Biowatch was not obliged to internally appeal against the refusal of its request that was 

made after the commencement of PAIA, as the Registrar was not a public body in terms 

of paragraph (a) of the definition of a public body against whom an internal appeal 

could be lodged.677 With regard to the alleged requirement that Biowatch follow the 

internal appeal procedure in terms of the GMOA, the court found that, as the only 

obvious action of the Registrar was the refusal to disclose the coordinates of the field 

trials undertaken, any appeal lodged against this one action would hardly provide 

sufficient redress for Biowatch in the circumstances.678 In addition, the GMOA does not 

expressly require that its internal appeal procedure must be followed prior to instituting 

legal proceedings.679 The court also held that, although requests for access to 

information must not be formulated too generally, the Registrar was not entitled to 

adopt an inert role in this regard.680 If after engagement with Biowatch the Registrar 

was of the opinion that the request was inarticulate or vexatious, he should have 

refused the request on that ground, which he had failed to do.681 With regard to the 

confidentiality of the information, the court held that the constitutional right of access 

to information was not an unqualified right and that it had to be balanced with 

admissible private and governmental concerns for maintaining the confidentiality of 

specific information.682 This balancing act would have to be conducted every time that a 

court was dealing with the interpretation of a confidentiality clause contained in 

environmental legislation and when considering the application of the grounds for 

refusal as included in PAIA.683 

The court found that Biowatch had acted in public interest and had established that it 

had a clear right to some of the requested information that was not regarded as 

                                        

675  Chapter 4 of part 2 of PAIA. 
676  Biowatch case para 40. Also see Humby 2009 Potchefstroom Electronic Law Journal 111. 
677  Biowatch case para 32. Also see ss 1 and 74(1) of PAIA. Paragraph (a) of the definition of "public 

body" reads "any department of state or administration in the national or provincial sphere of 

government or any municipality in the local sphere of government". 
678  Biowatch case para 38. 
679  Biowatch case para 38. 
680  Biowatch case para 43. 
681  Biowatch case para 43. 
682  Biowatch case para 39. 
683  Du Plessis "Access to information" 215. 
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confidential, and that the Registrar's failure to provide access to this information 

infringed on Biowatch's constitutional right of access to information.684 The court 

subsequently made an order that granted Biowatch the right of access to some of the 

requested information, subject to the fact that access thereto could be refused in terms 

of PAIA.685 However, a costs order was made against Biowatch in the light of the 

manner in which Biowatch had formulated the relief sought in the court papers.686 This 

worried the public interest law community.687 Biowatch eventually appealed to the 

Constitutional Court that held that the proper approach to cost awards should be 

whether or not specific constitutional rights were emphasised by the relevant party.688 

The primary concern must be how the cost order would either promote or hinder 

constitutional justice.689 Cost orders should not be used to indicate a court's 

"disapproval of a lack of precision in the formulation of an applicant's claims".690 

4.3.2.4 Evaluation: current trends and challenges in the passive disclosure of 

environmental information in the public sphere  

The realisation of the right of access to environmental information in the public sphere 

remains challenging. Challenges and trends, in this regard, include the over-use of 

extended response periods,691 capacity and funding challenges,692 a lack of experience 

and training,693 a lack of communication between different spheres of government,694 

poor document control695 and a lack of policies and systems pertaining to the 

implementation of PAIA.696 It was found that the provincial and local sphere of 

government generally performed far better in implementing PAIA than national 

                                        

684  Cullinan 2009 Without Prejudice 8 and Dugard 2008 South African Journal on Human Rights 229. 

Also see Biowatch case para 66. 
685  Biowatch case para 67. 
686  Cullinan 2009 Without Prejudice 8 and Humby 2009 Potchefstroom Electronic Law Journal 111. 
687  Cullinan 2009 Without Prejudice 8. 
688  Biowatch Trust v Registrar Genetic Resources 2009 10 BCLR 1014 (CC) para 20. Also see Cullinan 

2009 Without Prejudice 10. 
689  Cullinan 2009 Without Prejudice 10. 
690  Cullinan 2009 Without Prejudice 10. For discussion on the fundamental rules on costs in public 

interest litigation see Humby 2009 Potchefstroom Electronic Law Journal 95-131. 
691  See 4.3.2.1 above. 
692  See 4.3.2.1 above. 
693  See 4.3.2.1 and 4.3.2.2 above. 
694  See 4.3.2.2 above. 
695  See 4.3.2.1 above. 
696  See 4.3.2.1 above. 
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departments.697 It is also believed that the promulgation of the Protection of State 

Information Bill, 2010 will have a very negative impact on the realisation of the right of 

access to environmental information in the public sphere.698 Recent jurisprudence 

pertaining to the right of access to environmental information, however, indicates the 

view of the judiciary, as well as of the community members involved, that the right of 

access to environmental information and a culture of transparency must be promoted in 

the public sphere.699 

The current trends and challenges specifically observed in the private sphere will now 

be discussed. 

4.3.3 Current trends and challenges in the passive disclosure of environmental 

information in the private sphere 

The CER is of the opinion that private bodies, contrary to public bodies, generally 

demonstrate an enhanced understanding of PAIA and are also more adequately 

resourced to process PAIA requests timeously, as they usually have dedicated internal 

legal departments.700 In this section the challenges hindering the effective 

implementation of PAIA will be discussed generally as they pertain to the private 

sphere, followed by a discussion on the passive disclosure of confidential environmental 

information obtained during an audit. Thereafter recent case law pertaining to the 

realisation of the right of access to environmental information in the private sphere will 

be discussed. 

4.3.3.1 Current trends and challenges in the private sphere in general 

In 2012 it was reported that although PAIA requests were not being ignored by private 

bodies as before, more than 50% of the requests submitted to private bodies by CER 

were actively refused.701 There has been a significant improvement in the 

implementation of PAIA in the private sphere since 2013.702 In 2015 it was reported that 

the percentage of the actual disclosure of information requested from private bodies 

                                        

697  See 4.3.2.3 above. 
698  See 4.3.2.4 above. 
699  See 4.3.2.5 above. 
700  CER Signs of hope? 10. 
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had significantly increased and was also significantly higher than the disclosure 

percentage of public bodies.703  

In addition to the trends and challenges discussed above,704 it was found that 

sometimes private bodies did not sufficiently understand the provisions of PAIA, being 

seized with doubt when deciding whether or not to grant access to information 

requested. For example, when the Vaal Environmental Justice Alliance (VEJA) requested 

access to water quality monitoring reports from Anglo Operations Limited pertaining to 

its New Vaal Colliery in October 2012, VEJA was provided access to such records.705 

However, all figures on the disclosed records were blacked out and no motivation for 

this censorship was provided.706 Subsequently, in December 2012, Anglo Operations 

Limited reversed its decision to grant access to this information on the grounds that 

VEJA had failed to prove that access to this information was required for the protection 

or exercise of its rights.707 

The main obstacles identified as obstructing the sufficient implementation of PAIA in 

the private sphere include the failure of private bodies to respond to requests for access 

to information, the fact that no internal appeal procedure is available against a refusal 

of access to information,708 the referral of requests for access to information to public 

bodies who also hold the requested information, and the failure to acknowledge the 

applicability of PAIA.709 There have also been instances where requesters have been 

threatened with legal action by the private body in possession of the requested 

information.710  

                                        

703  PAIA Civil Society Network Shadow Report 2014 9 and CER Signs of hope? 3. 
704  See 4.3.1 above. 
705  CER Barricading the doors 4. 
706  CER Barricading the doors 4. 
707  CER Barricading the doors 4. 
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requested access to six oil refineries' AELs and compliance reports during 2013-2014 and obtained 
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observed that these private companies' management teams were of the view that the conditions 

under which they were permitted to operate as well as the level of compliance with these conditions 
should be kept secret. See CER Money talks 14. 
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The CER observed that the grounds for refusal most frequently used by private bodies 

include the refusal where disclosure would prejudice the security of property or plans or 

methods for the protection of the public or an individual,711 where the requested record 

contains trade secrets, commercial, technical, financial or scientific information that, if 

disclosed, could harm the financial or commercial interests of the private body, or 

where the requested record contains information the disclosure of which could 

prejudice the private body in contractual or other negotiations, or in commercial 

competition.712 

A controversial issue is the passive disclosure obligations of environmental auditors 

pertaining to confidential environmental information during audits. This issue will now 

be discussed. 

4.3.3.2 The passive disclosure of confidential environmental information obtained 

during an audit 

Nothing prohibits a requester from requesting access to environmental information, 

often highly confidential in nature, from an auditor.713 It must be noted that the 2014 

EIA regulations require that compliance be verified with the conditions of an 

environmental authorisation, EMP or closure plan, and that the environmental audit 

report must be made available to anyone upon request immediately.714 However, with 

regard to a legal compliance audit or another type of environmental audit the scope of 

which is not limited to an environmental authorisation, EMP or closure plan, the 

question to be asked is whether this information would be regarded as protected under 

privilege against self-incrimination, or whether this information could be requested from 

an environmental auditor for use in legal proceedings.715 Various authors716 are of the 

opinion that this information should be treated as privileged.717 Access to such 

information can be refused also on the basis that such disclosure would constitute a 

breach of the confidence due to a third party in terms of an agreement, if the 

                                        

711  Section 66(b) of PAIA. 
712  Section 68(1) of PAIA. Also see CER Money talks 15. 
713  Du Plessis "Access to information" 216. 
714  Reg 34(1) of GN R982 in GG 38282 of 4 December 2014.  
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De la Harpe 2007 South African Journal of Environmental Law & Policy 83-103. 
717  Du Plessis "Access to information" 216. 
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agreement entered into between the auditor and the client contains a confidentiality 

clause.718 It must be borne in mind that the public interest override would be applicable 

to environmental information obtained during an audit if the disclosure of the requested 

information would reveal either an imminent risk to public safety or an environmental 

risk, or a substantial contravention of the law, and if public interest clearly outweighs 

the harm contemplated by the disclosure of the requested information.719 In such a case 

the environmental auditor would be obliged to disclose this information. 

Recent case law pertaining to the passive disclosure of environmental information in the 

private sphere will now be discussed. 

4.3.3.3 Recent case law pertaining to the passive disclosure of environmental 

information in the private sphere 

The CER has instituted legal proceedings against private bodies on behalf of VEJA in 

more than one instance. One such instance is in VEJA v Omnia Holdings Limited,720 in 

which VEJA compelled Omnia to grant access to water monitoring data that must be 

disclosed to the DWS in terms of the conditions of Omnia's Water Use Licence.721 Omnia 

refused the request by arguing that the information was the commercially confidential 

information of a third party and that access thereto was not required for the exercise or 

protection of VEJA's rights.722 The CER further assisted Bronkhorstspruit and Wilge River 

Conservancy Association by instituting legal proceedings against Malachite Mining (Pty) 

Ltd upon their ignoring a request for access to its mining right and EMP.723 

Subsequently Malachite Mining (Pty) Ltd disclosed the requested information and paid a 

contribution to the Bronkhorstspruit and Wilge River Conservancy Association's legal 

                                        

718  Du Plessis "Access to information" 216 and s 37(1) of PAIA. Auditors who perform audits in terms of 

the Standards Act 8 of 2008 are sometimes required to sign non-disclosure agreements in terms of s 
30 of the Standards Act 8 of 2008 which states that "any person who is or was involved in the 

performance of any function in terms of this Act, must not disclose any information which he or she 
obtained in the performance of such a function". 

719  Section 46 of PAIA and 4.2 above. 
720  Vaal Environmental Justice Alliance v Omnia Holdings Limited (GSJ) (unreported) case number 

38166/12. 
721  CER Barricading the doors 5. 
722  CER Barricading the doors 5. 
723  Bronkhorstspruit and Wilge River Conservancy Association v Malachite Mining Pty Ltd (GSJ) 

(unreported) case number 11/40655. Also see CER date unknown 
http://cer.org.za/programmes/transparency/litigation.  
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costs.724 Although access to this information was secured without a court hearing, 

unnecessary litigation costs were incurred that could have been prevented if an internal 

appeal mechanism existed against decisions by private bodies to refuse access to 

information.725 

One of the most ground-breaking court cases pertaining to access to environmental 

information in the private sphere is the AMSA case. In December 2011 VEJA requested 

access to environmental information of ArcelorMittal South Africa Limited (AMSA), more 

specifically an Environmental Master Plan (the Plan) developed for the rehabilitation of 

its Vanderbijlpark site, together with progress reports on the implementation thereof in 

terms of PAIA.726 A second request was made in February 2012, in which VEJA 

requested access to information pertaining to the closure and rehabilitation of AMSA's 

Vereeniging site, where hazardous materials had been dumped.727 In both request 

forms submitted, VEJA motivated that the requested documents were necessary for the 

protection of the constitutional right as included in section 24 of the Constitution, and 

stated that the documents were requested in public interest.728 Furthermore, VEJA 

argued that it required the requested documents to ensure that AMSA fulfilled its 

obligations in terms of NEMA, NEMWA and the NWA, that pollution was prevented, and 

that rehabilitation was adequately planned for and implemented.729 AMSA's attorneys 

responded to the first request within a month, requiring an extension to conduct 

internal investigations.730 A month later AMSA's attorneys requested proof of VEJA's 

attorney's mandate to act on behalf of VEJA and requested a precise description of the 

documents required and information on how the existence of the documents came to 

VEJA's knowledge.731 Furthermore, AMSA's attorneys requested an explanation 

pertaining to the basis on which VEJA was of the opinion that it might "usurp the role of 

                                        

724  CER date unknown http://cer.org.za/programmes/transparency/litigation. 
725  CER date unknown http://cer.org.za/programmes/transparency/litigation. Also see CER Unlock the 

doors 16. 
726  ENCA 2015 https://www.enca.com/south-africa/landmark-case-reveals-truth-about-arcelormittal-sa-

pollution-vanderbijlpark/. Also see AMSA case para 8. 
727  AMSA case para 9. 
728  AMSA case para 8. 
729  AMSA case para 11. 
730  AMSA case para 11. 
731  AMSA case para 12. 
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the relevant regulating authorities in ensuring our client's statutory compliance".732 

VEJA's attorneys responded and pointed out that government authorities have 

inadequate resources to monitor compliance at all facilities in South Africa, and that the 

public could play an active role in that regard.733  

In April 2012 AMSA's attorneys informed VEJA that its request was refused based on 

VEJA’s failure to indicate a right that was entitled to be protected or exercised as 

required by section 50(1)(a) of PAIA.734 Subsequently VEJA lodged an application in the 

High Court to compel AMSA to disclose the requested environmental information.735 

AMSA argued that the Plan was outdated and incorrect, that it therefore did not reflect 

AMSA's current environmental practices, and that it therefore could not be used to 

protect the right alleged by VEJA.736 Furthermore, AMSA argued that the Plan contained 

scientific and technical flaws, as inappropriate standards had been used to assess 

environmental quality in the area.737 As a result thereof, environmental impacts had 

frequently been identified as unacceptable in the Plan when, in reality, the impacts 

were within acceptable limits posed in terms of South African legislation.738 VEJA in turn 

argued (a) that although outdated, the Plan would provide a valuable baseline for data 

pertaining to pollution levels in the area;739 (b) that the evaluation of the data was 

scientifically unfounded in the Plan - it was not the data itself that were flawed;740 and 

(c) that AMSA had relied on this very Plan when it obtained environmental permits for 

its activities – it had been fundamental to AMSA's environmental drive.741 

                                        

732  AMSA case para 12. It must be noted that ArcelorMittal's attorneys did offer to disclose all 

environmental-related permits, consents and authorisations to assist VEJA in ensuring that 

ArcelorMittal complied with its statutory duties. 
733  AMSA case para 13. 
734  ENCA 2015 https://www.enca.com/south-africa/landmark-case-reveals-truth-about-arcelormittal-sa-

pollution-vanderbijlpark/. Also see AMSA case para 15. Section 50(1)(a) of PAIA is relevant to 

requests for access to information held by private bodies and states that "a requester must be given 
access to any record of a private body if that record is required for the exercise or protection of any 

rights". 
735  AMSA case para 16. 
736  AMSA case para 21. 
737  AMSA case para 23. 
738  AMSA case para 23. 
739  AMSA case para 30. 
740  AMSA case para 31. 
741  AMSA case para 32. 
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The High Court held that if VEJA's request were to be refused this would hamper it in 

advocating the protection of the environment.742 It further held that the participation of 

public interest groups was required for the protection of the environment and rejected 

AMSA's allegation that VEJA was seizing the state's role to enforce environmental 

legislative provisions.743 It also agreed with VEJA that although the Plan was outdated it 

provided a valuable baseline for information.744 As the Plan had been communicated to 

AMSA's stakeholders on various occasions and had also been cited in numerous annual 

reports as a primary strategic tool, it was found to be relevant and should be 

considered by entities such as VEJA.745 The High Court set aside AMSA's decision to 

refuse VEJA's request for information and ordered AMSA to provide VEJA with copies of 

the requested information within 14 days of that order.746  

AMSA appealed the order of the High Court.747 The Supreme Court of Appeal (SCA) 

basically confirmed the High Court ruling. It first dealt with the PAIA threshold 

requirement in terms of section 50(1)(a).748 It held that VEJA had met the threshold 

requirement of PAIA to request the information.749 It further held that the word 

"required" must be interpreted as meaning "reasonably required in the 

circumstances".750 Therefore it had to be determined whether or not the requester of 

information had laid an adequate foundation for why the requested information was 

reasonably required for the protection or exercise of his or her rights.751 The history of 

AMSA's operational environmental impact was important as its industrial activities had 

had an impact on communities in the immediate vicinity.752 As it was a major polluter in 

the areas in which it operated, AMSA's activities were of public interest and 

importance.753 The SCA agreed with the High Court and held that there was no evidence 

that VEJA was acting as an alternative authority – it was honourably advocating 

                                        

742  AMSA case para 42. 
743  AMSA case paras 42-43. 
744  AMSA case para 44. 
745  AMSA case para 45. 
746  AMSA case para 48. 
747  AMSA case para 48. 
748  AMSA case para 49. 
749  AMSA case para 74. 
750  AMSA case paras 49-50. 
751  AMSA case para 50. Also see Davis v Clutchco (Pty) Ltd 2004 1 SA 75 (C) para 12. 
752  AMSA case para 52. 
753  AMSA case para 52. 

http://www.saflii.org/cgi-bin/LawCite?cit=2004%20%281%29%20SA%2075
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environmental justice.754 As a result the SCA confirmed that members of the public were 

entitled to protect and exercise their constitutional right in terms of section 24 of the 

Constitution by seeking access to information that would enable them to assess 

environmental impacts and act as a watchdog.755 With regard to the relevance of the 

Plan, the SCA also agreed with the High Court that it was an important baseline 

document of which the asserted flaws could be affirmed or challenged.756  

The SCA went on to criticise ArcelorMittal's attitude leading up to and including the 

litigation in the light of its claiming ignorance of the existence of the Environmental 

Master Plan, and confirmed that there was no room for secrecy in relation to the 

environment in circumstances such as these.757  

The AMSA case was unusual as it involved access to environmental information held by 

a private body.758 It emphasised the importance of accountability and transparency 

pertaining to private bodies' environmental impacts.759 It can also be argued that the 

DEA committed to actively disclosing certain environmental permits because of this 

judgement.760 Rather than this judgement’s being seen as a threat to companies in the 

private sphere, it should be seen as an opportunity to act more transparently regarding 

the environmental impacts of private enterprises, especially by those companies in the 

industrial and mining sector believed to have a significant environmental impact.761 

There is far more to be gained from proactively disclosing environmental information 

and setting an agenda for debate than from refusing to disclose environmental 

information and being slapped on the wrist like AMSA.762  

                                        

754  AMSA case para 53. 
755  Chien and Davis "How increased transparency in the mining sector would facilitate the realisation of 

environmental rights" 27. 
756  AMSA case para 56. 
757  AMSA case paras 81-82. 
758  Business Day Live 2014 http://www.bdlive.co.za/opinion/editorials/2014/11/28/editorial-shining-a-

light-on-murky-waste-plan. 
759  Chien and Davis "How increased transparency in the mining sector would facilitate the realisation of 

environmental rights" 26-27. 
760  See 3.2.1 above for a discussion on the DEA's commitment to actively disclose certain environmental 

permits. 
761  Business Day Live 2014 http://www.bdlive.co.za/opinion/editorials/2014/11/28/editorial-shining-a-

light-on-murky-waste-plan. 
762  Business Day Live 2014 http://www.bdlive.co.za/opinion/editorials/2014/11/28/editorial-shining-a-

light-on-murky-waste-plan. 
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4.3.3.4 Evaluation: current trends and challenges in the passive disclosure of 

environmental information in the private sphere 

From the above it is evident that the realisation of the right of access to environmental 

information remains challenging in the private sphere too. Although it has been found 

that private bodies have an enhanced understanding of PAIA and are better resourced 

to process PAIA requests timeously, challenges and trends still exist, including inter alia 

an unwillingness to disclose environmental information,763 non-responsiveness to 

requests764 and a lack of understanding of disclosure obligations pertaining to 

confidential environmental information obtained during an audit, for example.765 

The lack of an internal appeal procedure against private bodies' decisions to refuse 

access to information remains a significant challenge.766 In addition, recent 

jurisprudence pertaining to the right of access to environmental information indicates 

the view of the judiciary, as well as of the community members involved, that the right 

of access to environmental information and a culture of transparency must be promoted 

in the private sphere.767 

4.3.4 Evaluation: current trends and challenges pertaining to the passive disclosure of 

environmental information in the public and private sphere 

Although there has been some improvement in the performance of the passive 

disclosure of environmental information and the awareness of bodies' PAIA obligations, 

the level of the proper implementation of PAIA remains low. The reasons for this 

unsatisfactory state of affairs include misinterpretation, or a lack of knowledge of the 

provisions of PAIA,768 the view that transparency is as a business risk769 and the bad 

attitude of officials and employees.770 Additional challenges and trends that have been 

identified exclusively in the public sphere include the over-use of extended response 

                                        

763  See 4.3.3.1 above. 
764  See 4.3.3.1 above. 
765  See 4.3.3.2 above. 
766  See 4.3.3.1 above. 
767  See 4.3.3.3 above. 
768  See 4.3.1 above. 
769  See 4.3.1 above. 
770  See 4.3.1 above. 
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periods,771 capacity and funding challenges,772 a lack of experience and training,773 a lack 

of communication between different spheres of government,774 poor document control775 

and a lack of policies and systems pertaining to the implementation of PAIA.776 It was 

found that the provincial and local sphere of government performed far better in 

implementing PAIA than the national departments.777 It is also believed that the 

promulgation of the Protection of State Information Bill, 2010 will have a very negative 

impact on the realisation of the right of access to environmental information in the 

public sphere.778  

Although it has been found that private bodies have a better understanding of PAIA and 

are better resourced to process PAIA requests timeously, challenges and trends still 

exist in the private sphere. These include, inter alia, an unwillingness to disclose 

environmental information,779 non-responsiveness to requests,780 and a lack of 

understanding of the disclosure obligations pertaining to confidential environmental 

information obtained during an audit, for example.781  

Shortcomings have also been identified in terms of some aspects of the statutory 

framework regulating the passive disclosure of environmental information, such as the 

lack of a remedy against the non-disclosure of information of which access was indeed 

granted,782 the lack of a clear definition of commercially confidential information in 

PAIA,783 and the lack of an internal appeal procedure against private bodies' decisions to 

refuse access to information.784 Recent jurisprudence pertaining to the right of access to 

environmental information, however, indicates the view of the judiciary, as well as of 

                                        

771  See 4.3.2.1 above. 
772  See 4.3.2.1 above. 
773  See 4.3.2.1 and 4.3.2.2 above. 
774  See 4.3.2.2 above. 
775  See 4.3.2.1 above. 
776  See 4.3.2.1 above. 
777  See 4.3.2.3 above. 
778  See 4.3.2.4 above. 
779  See 4.3.3.1 above. 
780  See 4.3.3.1 above. 
781  See 4.3.3.2 above. 
782  See 4.3.1 above. 
783  See 4.3.2.1 above. 
784  See 4.3.3.1 above. 
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community members involved, that the right of access to environmental information 

and a culture of transparency must be promoted.785 

It is now necessary to investigate the adequacy of the administration and enforcement 

of the passive disclosure of environmental information. 

4.4 The administration and enforcement of the passive disclosure of 
environmental information  

In this section specific elements pertaining to the administration and enforcement of 

the passive disclosure of environmental information will be discussed, namely the 

adequacy of the SAHRC and the various legal remedies available to requesters upon the 

refusal of requests.  

4.4.1 The adequacy of the South African Human Rights Commission 

Various public institutions have been established in terms of Chapter 9 of the 

Constitution, as well as in terms of other legislation, with the aim of promoting 

constitutional democracy by helping requesters to obtain access to environmental 

information, one of which is the SAHRC.786 These institutions must perform their duties 

independently,787 impartially and without prejudice.788 While they play an important role 

in the realisation and administration of PAIA, it can be argued that they are not ideally 

resourced or placed to properly promote the right of access to environmental 

information, or to hold private and public bodies accountable for non-compliance with 

PAIA.789 In this section the adequacy of the SAHRC to properly administer and enforce 

                                        

785  See 4.3.2.5 and 4.3.3.3 above. 
786  CER Unlock the doors 17. 
787  In Van Rooyen v S 2002 8 BCLR 810 (CC) para 32 the Constitutional Court confirmed the general 

test for independence as "whether, from the objective standpoint of a reasonable and informed 

person, there will be a perception that the institution enjoys the essential conditions of 
independence". 

788  Section 181(2) of the Constitution and s 39 of the POPI. The Asmal Committee, which was 

established to conduct a review of the performance of the institutions established in terms of 

Chapter 9 of the Constitution, concluded that specific factors for verifying the independence of a 
specific institution may include institutional independence in matters related to the execution of its 

constitutional mandate, financial independence, security of the tenure of appointed office bearers, 
and appointment procedures. See Parliament of the Republic of South Africa Report of the Ad Hoc 
Committee on the Review of Chapter 9 and Associated Institutions 9-10. Also see Mubangizi 2012 

Comparative and International Law Journal of Southern Africa 312, where it was confirmed that 
independence is the attribute that underpins a public body's credibility and legitimacy. 

789  CER Unlock the doors 17. 
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the passive disclosure of environmental information in the public and private sphere will 

be discussed. 

The SAHRC plays an important role as a watchdog in the investigation, monitoring and 

reporting of the non-compliances of public and private bodies in terms of PAIA, as well 

as in providing support to the requesters of environmental information.790 It can be 

argued, however, that the fact that the commissioners of the SAHRC are appointed by 

the President on the recommendation of the National Assembly,791 together with the 

fact that the SAHRC is financially dependent on the President in consultation with the 

Cabinet and the Minister of Finance,792 creates murkiness pertaining to whether the 

SAHRC can operate independently and free from political pressure. It is submitted that, 

to ensure that the SAHRC can independently fulfil its duties, political and financial 

independence are required. 

Section 32 of PAIA equips the SAHRC with a powerful information-gathering tool 

relevant to the public sphere: all public bodies are required to submit annual reports to 

the SAHRC on the implementation of PAIA with specific reference to the number of 

requests for access to information received, granted and refused, the number of 

internal appeals lodged and the number of court applications that were lodged as a 

result of the dismissal of internal appeals.793 It must be noted that no such tool is 

available pertaining to the private sphere. The SAHRC must also report annually to the 

National Assembly on the implementation of the provisions of PAIA related to the 

passive disclosure of information, again only in the public sphere.794 It has been argued, 

however, that the tabling of formal reports to the SAHRC or National Assembly on its 

own is not enough to enable the SAHRC to promote the realisation of the right of 

access to environmental information.795 A further challenge facing the SAHRC if it is to 

                                        

790  Section 184(2) of the Constitution. Also see CER Unlock the doors 17, SAHRC 2014 Guide on how to 
use the Promotion of Access to Information Act 2 of 2000 14 and Nomthandazo 2004 Law, 
Democracy and Development 213. 

791  Section 193 of the Constitution and s 5(a)(iv) of the South African Human Rights Commission Act 40 

of 2013. 
792  Section 9 of the South African Human Rights Commission Act 40 of 2013. Also see s 85 of PAIA, 

which states that "Any expenditure in connection with the performance of the Human Rights 

Commission’s functions in terms of this Act must be defrayed from moneys appropriated by 
Parliament to that Commission for that purpose". 

793  Nomthandazo 2004 Law, Democracy and Development 213. 
794  Section 84 of PAIA. 
795  Nomthandazo 2004 Law, Democracy and Development 214. 
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adequately fulfil its constitutional obligation to realise the right of access to information 

is that although the SAHRC can take steps to secure suitable compensation where 

human rights have been violated, like instituting litigation or proposing 

recommendations to the relevant public or private bodies,796 the decisions or 

recommendations of the SAHRC are not binding on public or private bodies, and the 

SAHRC cannot enforce compliance with the provisions of PAIA.797 Consequently the 

SAHRC has the duty to promote and advocate PAIA but cannot enforce PAIA.798 

The Protection of Personal Information Act 4 of 2013 (POPI) provides for the 

establishment of an independent Information Regulator that will take over the functions 

and duties of the SAHRC.799 The Information Regulator has promotional, mediational, 

advisory and binding enforcement functions, which the SAHRC lacks, relevant to the 

promotion of the right of access to information in the public and private sphere.800 

However, the Information Regulator has not yet been established as required.801 

Furthermore, it can also be argued that the Information Regulator is not adequately 

placed to fulfil its duties independently and free from political pressure, as the 

Chairperson and members of the Information Regulator must, in the same manner as 

the SAHRC, be appointed by the President on recommendation of the National 

Assembly,802 and as the Information Regulator will also be financially dependent on the 

President in consultation with the Cabinet and the Minister of Finance.803 Allan and 

Currie804 have argued that, in order to ensure the independence of a body like the 

Information Regulator, parliamentary rather than executive accountability and control is 

                                        

796  Section 184(2)(b) of the Constitution, s 13 of the South African Human Rights Commission Act 40 of 

2013 and s 83(3) of PAIA. Also see Nomthandazo 2004 Law, Democracy and Development 208. 
797  Sections 32 and 83 of PAIA and s 184(3) of the Constitution. Also see CER Unlock the doors 17, 

Nomthandazo 2004 Law, Democracy and Development 207 and Richter 2005 Law, Democracy and 
Development 229. 

798  Richter 2005 Law, Democracy and Development 229. 
799  Section 39 of the Protection of Personal Information Act 4 of 2013 (POPI). Also see parts 4-5 of 

PAIA. It must be noted that, despite the transfer of the PAIA mandate to the Information Regulator, 
the SAHRC will still have to adhere to its constitutional mandate. See SAHRC 2014 The Promotion of 
Access to Information Act Annual Report 2013 – 2014 26. 

800  Sections 40 and 95 of POPI. It must be noted that the commencement dates sections of POPI 

relevant to the enforcement functions of the Information Regulator have not yet been proclaimed. 
801  PAIA Civil Society Network Shadow Report 2014 13. The Information Regulator was to be 

established immediately after the commencement date of section 39 of POPI, which was 11 April 

2014. 
802  Section 41 of POPI. 
803  Section 85 of PAIA read with schedule 1 of POPI. 
804  Allan and Currie 2007 South African Journal on Human Rights: Sexuality and the Law: Special Issue 

3 582. 
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required.805 It is therefore submitted that, once the Information Regulator is 

established, it must be ensured that all of its functions can be performed independently 

from one another and free from political pressure.806  

The adequacy of the current provisions related to the available legal remedies against 

the refusal of requests will now be discussed. 

4.4.2 The legal remedies available to requesters upon the refusal of requests  

When a requester is desirous to appeal a decision of a public or private body to refuse 

requests for access to environmental information, the requester has specific legal 

remedies. Part 4 of PAIA deals with appeals against decisions inter alia to refuse access 

to information, including environmental information, and differentiates between internal 

appeals and applications to court. A requester seeking relief against a decision to refuse 

access to environmental information can also lodge a complaint with the Public 

Protector.807 Currently PAIA does not, however, expressly provide for penalties to be 

imposed on officials of private or public bodies for acting in an undisciplined manner or 

negligently when processing a request for access to environmental information.808 Such 

penalties can be imposed only by the courts and the Public Protector.809 

In this section the adequacy of the current provisions related to the legal remedies 

against the refusal of requests for access to environmental information by public and 

private bodies will be discussed. 

4.4.2.1 Internal appeals 

Section 74 of PAIA states that an appeal may be lodged by a requester against a 

decision made by an Information Officer of a public body as defined in paragraph (1) of 

                                        

805  Allan and Currie 2007 South African Journal on Human Rights: Sexuality and the Law: Special Issue 
3 582. 

806  Allan and Currie 2007 South African Journal on Human Rights: Sexuality and the Law: Special Issue 
3 583. 

807  Richter 2005 Law, Democracy and Development 229. 
808  Richter 2005 Law, Democracy and Development 229. 
809  Richter 2005 Law, Democracy and Development 229. 
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the definition of public bodies.810 Section 74 of PAIA therefore limits the availability of 

internal appeals against the decisions of public bodies and consequently no internal 

appeal procedure is available against decisions of public bodies defined as any other 

institution performing a constitutional duty or a public function in terms of other 

legislation.811 This restriction is abused by the Information Officers of this type of public 

body who ignore their obligations to requesters, knowing that requesters can resort 

only to costly litigation to challenge their conduct.812 

It has been confirmed that one of the clearest defects of the South African access to 

information regime is that it lacks an accessible, independent and authoritative 

mechanism for dispute resolution that is cheap and effective.813 With regard to the 

effectiveness of the internal appeal mechanism, the PAIA Civil Society found in 2014 

that it appears to be working only slightly better than in the past.814 The paucity of 

responses to internal appeals lodged points to the need for an independent regulator to 

be capacitated to deal with complaints against decisions in a cheap and swift manner.815  

Another defect is that no internal appeal procedure currently exists to appeal against a 

refusal of a private body to disclose environmental information. In an attempt to 

address these shortcomings the POPI provides for the establishment of the Information 

Regulator that would enable a requester to appeal against decisions of private bodies to 

refuse access to information, including environmental information, prior to resorting to 

costly litigation by lodging complaints to the Information Regulator.816 Furthermore, the 

Information Regulator will also have the power to make use of dispute resolution 

mechanisms to resolve disputes.817 However, as the Information Regulator is yet to be 

established, the only current legal remedy for a requester seeking information from a 

                                        

810  Section 74 of PAIA. Paragraph (a) of the definition of "public body" in s 1 of PAIA states the 

following: "Any department of state or administration in the national or provincial sphere of 
government or any municipality in the local sphere of government". 

811  Section 1 of PAIA. 
812  SAHRC 2014 The Promotion of Access to Information Act Annual Report 2013 – 2014 25. 
813  Allan and Currie 2007 South African Journal on Human Rights: Sexuality and the Law: Special Issue 

3 571-572 and 578. 
814  See 4.3.1-4.3.3 above for discussion on responses to internal appeals in the public and private 

sphere. 
815  PAIA Civil Society Network Shadow Report 2014 7. 
816  Section 39 and schedule 1 of the Protection of Personal Information Act 4 of 2013 (POPI). The 

sections specifically pertaining to the Information Regulator (ss 39-54) commenced on 11 April 2014.  
817  Section 40 of POPI. 
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private body remains costly litigation, and no alternative independent mechanism for 

dispute resolution exists.818 

4.4.2.2 The Public Protector 

Section 91 of PAIA amended the Public Protector Act 23 of 1994 to enable the Public 

Protector to investigate incidents of maladministration in PAIA matters.819 The Public 

Protector was established in the Constitution to investigate unsatisfactory conduct in 

state affairs or suspicious public administration, and the work thereof must be 

characterised inter alia by transparency.820 The Constitutional Court recently confirmed 

that the Public Protector is "one of the most invaluable constitutional gifts to our nation 

in the fight against corruption‚ unlawful enrichment‚ prejudice and impropriety in State 

affairs and for the betterment of good governance".821 The role of the Public Protector is 

to enable marginalised and poor South African citizens to challenge injustice through 

the mediation of an institution more accessible than costly litigation in the courts.822 The 

Constitutional Court, in the same judgement, affirmed the legally binding effect of 

remedial action ordered by the Public Protector.823 

All members of the Public Protector must act independently and impartially when 

performing their duties.824 Consequently, in order for the Public Protector to be able to 

adequately fulfil its statutory duties, it must, as must the SAHRC, be "free from political 

pressure".825 It can be argued, however, that the Public Protector, too, is not adequately 

placed to fulfil its duties free from political pressure.826 One reason for this is that 

although the Public Protector enjoys priority over other institutions when exercising its 

duties, it has to act together with the judiciary and other chapter 9 institutions.827 

Furthermore, the fact that the Public Protector is appointed by the President on 

                                        

818  PAIA Civil Society Network Shadow Report 2014 13. 
819  Section 91 of PAIA. Also see Richter 2005 Law, Democracy and Development 229. 
820  Marumoagae 2014 De Rebus 33. Also see ss 181-182 of the Constitution and s 6(4) of the Public 

Protector Act 23 of 1994. 
821  Economic Freedom Fighters v Speaker of the National Assembly; Democratic Alliance v Speaker of 

the National Assembly 2016 ZACC 11 para 52 (hereafter the EFF case). 
822  EFF case para 52. 
823  EFF case paras 66-68. 
824  Section 3(13)(a) of the Public Protector Act 23 of 1994. 
825  Mubangizi 2012 Comparative and International Law Journal of Southern Africa 312. 
826  CER Unlock the doors 18. 
827  Mubangizi 2012 Comparative and International Law Journal of Southern Africa 312. 
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recommendation of the National Assembly, together with the fact that it is financially 

dependent on the executive sphere of government, creates further murkiness 

pertaining to the actual level of independence of the Public Protector.828 The Public 

Protector's level of independence during the performance of its duties has also been 

criticised in court.829  

4.4.2.3 Litigation 

A requester may resort to litigation only once the available internal appeal procedures 

have been exhausted.830 Prior to November 2009 PAIA matters could be adjudicated 

only by High Courts.831 This restriction compromised the realisation of the right of 

access to environmental information by those unable to afford high court litigation.832 

The Rules Board for Courts of Law (Rules Board) passed the Rules of Procedure for 

application to Court in terms of the Act833 and confirmed that PAIA matters can also be 

adjudicated by Magistrates Courts, which are cheaper and more accessible than High 

Courts.834 Recently the Rules Board proposed amendments to the Rules aimed at 

ensuring uniformity with the rules applicable to Magistrates Courts and High Courts.835 

Although these proposed amendments are praiseworthy, additional efforts to remove 

current obstructions to commencing with a PAIA application in the Magistrates Court 

are required.836 This is vital as the only current legal remedy for appeal against a 

decision of a private body to refuse access to information requested is litigation.837 One 

such additional measure that was implemented on 8 January 2016 is included in section 

91A of PAIA. It requires that Magistrates be specifically designated and trained838 prior 

                                        

828  Sections 1A and 2(2) of the Public Protector Act 23 of 1994 and s 193 of the Constitution. 
829  In The Public Protector v Mail and Guardian 2011 4 SA 420 (SCA) para 140 the court criticised the 

Public Protector for refusing to investigate the alleged siphoning off of state money by a state-

owned oil company to the African National Congress (ANC). In para 141 the court held that "even so 
far as the Public Protector purported to investigate the remnants with which he was left, the 

investigation was so scant as not to be an investigation at all". 
830  Section 78(1) of PAIA. 
831  Section 79(2) of PAIA. Also see SAHRC 2014 The Promotion of Access to Information Act Annual 

Report 2013 – 2014 24. 
832  SAHRC 2014 The Promotion of Access to Information Act Annual Report 2013 – 2014 24. 
833  GN R965 in GG 32622 of 9 October 2009. 
834  SAHRC 2014 The Promotion of Access to Information Act Annual Report 2013 – 2014 24. 
835  PAIA Civil Society Network Shadow Report 2014 20. 
836  PAIA Civil Society Network Shadow Report 2014 20. 
837  PAIA Civil Society Network Shadow Report 2014 20. 
838  Section 91A(5) of PAIA states that the South African Judicial Education Institute must compile and 

implement the training courses to be used for presiding officers. 
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to being able to adjudicate PAIA matters.839 A list of designated Magistrates must be 

compiled and kept by the Magistrates Commission.840 It must be ensured that 

Magistrates are designated and trained timeously, as required. 

4.4.3 Evaluation: the administration and enforcement of the passive disclosure of 

environmental information 

Although the SAHRC and the Public Protector play important roles in the enforcement of 

PAIA, it can be argued that the SAHRC is not ideally resourced or equipped to fulfil its 

duties. It can, furthermore, be argued that neither the SAHRC nor the Public Protector 

is adequately placed to independently promote and enforce the right of access to 

environmental information in both the public and the private sphere.841 Although the 

SAHRC's functions and duties have been taken over by the Information Regulator in 

terms of POPI, and binding enforcement functions have been added to the previous 

brief, the Information Regulator has, to date, not been established and it can also be 

argued that the Information Regulator is not adequately placed to fulfil its duties 

independently and free from political pressure.842  

The legal remedies available to requesters upon the refusal of requests include internal 

appeals, which are available against the refusals of some public bodies only, and are 

also poorly implemented,843 the lodgement of a complaint at the Public Protector,844 and 

litigation, which is beyond some requesters' reach due to the high costs associated 

therewith.845 One of the clearest defects in the South African access to information 

regime is that it lacks an accessible, independent and authoritative mechanism for 

dispute resolution that is cheap and effective.846  

                                        

839  Section 91A of PAIA. 
840  Section 91A(4) of PAIA. 
841  See 4.1.1 and 4.4.2.2 above. 
842  See 4.1.1 above. 
843  See 4.4.2.1 above. 
844  See 4.4.2.2 above. 
845  See 4.4.2.3 above. 
846  See 4.4.2.1 above. 
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5 Conclusion and recommendations 

5.1 Conclusion 

For modern society to be able to address current environmental challenges the 

mobilisation of the intellectual input, goodwill and determination of all interested parties 

is required.847 One key mechanism to involve society in environmental matters is by 

ensuring sufficient access to relevant environmental information.848 In this regard 

transparency in the public and private sphere is vital, as the right to know is 

indispensable to achieving sustainability849 and can serve to promote environmental 

compliance.850 

The main aim of this study was to determine how the right of access to environmental 

information in the public and private sphere is currently realised. The right of access to 

information is vital in the public and private sphere in the environmental context.851 This 

right can be relied upon to ensure the effective administration of environmental law.852 

Distinctions were made, firstly, between the active853 and the passive854 disclosure of 

environmental information and, secondly, between the disclosure of strategic855 and 

procedural856 environmental information.  

With regard to the active and the passive disclosure of strategic and procedural 

environmental information in the public and private sphere it was found that such 

disclosure is not only encouraged but is also legally required.857 However, some 

shortcomings pertaining to the statutory framework and the implementation of the legal 

obligations pertaining to the active and the passive disclosure of environmental 

information have been identified. The shortcomings pertaining to the statutory 

framework of the active disclosure of environmental information include the lack of 

                                        

847  Nealer 2005 Journal of Public Administration 470.  
848  See 2.2.1.1 above for discussion on the meaning of "environmental information". 
849  Nealer 2005 Journal of Public Administration 470. See 2.1 above. 
850  Chien and Davis "How increased transparency in the mining sector would facilitate the realisation of 

environmental rights" 29. 
851  See 2.1 above. 
852  See 2.1 above. 
853  See 3 above. 
854  See 4 above. 
855  See 3.1 and 4.1.1 above. 
856  See 3.2 and 4.1.2-4.3 above. 
857  See 3 and 4 above. 
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active disclosure requirements pertaining for example to Estuarine Management 

Plans,858 Atmospheric Impact Reports,859 the national action list for waste screening, 

Contaminated Land Registers and directives issued in terms of CARA,860 Protected Area 

Management Plans, Community Forestry Agreements, Heritage Agreements and 

Industry Waste Management Plans.861 The shortcomings pertaining to the statutory 

framework of the passive disclosure of environmental information include, for example, 

the lack of a remedy against the non-disclosure of information to which access was 

indeed granted,862 the lack of a clear definition of commercially confidential information 

in PAIA863 and the lack of an internal appeal procedure against some public bodies and 

all private bodies' decisions to refuse access to information.864  

Shortcomings specifically pertaining to the implementation of the active disclosure of 

environmental information in the public sphere include, for example, outdated or 

undated descriptions in terms of section 15,865 the unavailability of updated SoERs,866 

the unavailability of the most recent versions of PAIA manuals, and outdated and non-

compliant PAIA manuals.867 Additional challenges in the public and private sphere that 

could contribute to reluctance to engage in active disclosure include, for example, a 

fear of potential environmental liability.868 Unregulated and uncredited voluntary 

disclosure in the private sphere can, furthermore, simply be regarded as 

"greenwashing".869 The fact that the draft King IV Code leaves the level of 

environmental disclosure to the discretion of the Directors is also problematic.870 It is 

submitted that some public and private bodies still lack a thorough understanding of the 

                                        

858  See 3.1.1.5.1 above. 
859  See 3.1.1.6.1 above 
860  See 3.1.1.7.1 above. 
861  See 3.1.2.5 above. 
862  See 4.3.1 above. 
863  See 4.3.2.1 above. 
864  See 4.3.3.1 above. 
865  See 3.1.1.7 above. 
866  See 3.1.1.6.1 above. 
867  See 3.1.1.1.1 above. 
868  Barnard and De Villiers 2000 Meditari: Research Journal of the School of Accounting Sciences 21. 
869  Du Plessis "Access to information" 204. 
870  See 3.2.2 above. 
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provisions of PAIA and the extent of their duty to actively disclose information in 

accordance with the law.871  

Although there have been some improvements pertaining to the passive disclosure of 

environmental information and the awareness of public and private bodies' PAIA 

obligations, the level of compliance with passive disclosure obligations in the public and 

private sphere remains low. The reasons for this include, inter alia, the view that 

transparency is a business risk,872 and the bad attitude of officials and employees.873 

Additional challenges that have been identified exclusively in the public sphere include 

the over-use of extended response periods,874 capacity and funding challenges,875 a lack 

of experience and training,876 a lack of communication between different spheres of 

government,877 poor document control,878 and a lack of policies and systems pertaining 

to the implementation of PAIA.879 It is also believed that the promulgation of the 

Protection of State Information Bill, 2010 will have a very negative impact on the 

realisation of the right of access to environmental information in the public sphere.880  

Although it has been found that private bodies have an enhanced understanding of 

PAIA and are better resourced to process PAIA requests timeously, challenges still exist, 

including their frequent unwillingness to disclose environmental information,881 their 

non-responsiveness to requests,882 and their lack of understanding of the disclosure 

obligations pertaining to confidential environmental information obtained during an 

audit, for example.883 In addition, both public and private bodies do not understand how 

the public interest override is intended to work, or simply refuse to submit themselves 

to this override by continuing to refuse requests made in public interest.884 Recent 

jurisprudence pertaining to the right of access to environmental information, however, 

                                        

871  See 3.2.1 and 4.3.1 above. 
872  See 4.3.1 above. 
873  See 4.3.1 above. 
874  See 4.3.2.1 above. 
875  See 4.3.2.1 above. 
876  See 4.3.2.1 and 4.3.2.2 above. 
877  See 4.3.2.2 above. 
878  See 4.3.2.1 above. 
879  See 4.3.2.1 above. 
880  See 4.3.2.4 above. 
881  See 4.3.3.1 above. 
882  See 4.3.3.1 above. 
883  See 4.3.3.2 above. 
884  See 4.2 above. 
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indicates the view of the judiciary, as well as of the community members involved, that 

the right of access to environmental information and a culture of transparency must be 

promoted.885 

Specific elements pertaining to the administration and enforcement of the passive 

disclosure of environmental information were also discussed, namely the adequacy of 

the SAHRC and the various legal remedies available to requesters upon the refusal of 

requests.886 It was found that although the SAHRC and the Public Protector play 

important roles in the enforcement of PAIA, it can be argued that the SAHRC is not 

ideally resourced or equipped to fulfil its duties. It can also be argued that neither the 

SAHRC nor the Public Protector are adequately placed to independently promote and 

enforce the right of access to environmental information in both the public and private 

sphere.887 Although the SAHRC's functions and duties have been taken over by the 

Information Regulator in terms of POPI, and binding enforcement functions have been 

added to the brief, the Information Regulator has to date not been established. It can 

also be argued that the Information Regulator is not adequately placed to fulfil its 

duties independently and in a manner free from political pressure.888  

The legal remedies available to requesters upon the refusal of requests include internal 

appeals, which are available against the refusals of some public bodies only and are 

also poorly implemented,889 the lodgement of a complaint at the Public Protector,890 and 

litigation, which is beyond some requesters' reach due to the high costs associated 

therewith.891 One of the clearest defects of the South African access to information 

regime is that it lacks an accessible, independent and authoritative mechanism for 

dispute resolution which is both cheap and effective.892  

                                        

885  See 4.3.2.5 and 4.3.3.3 above. 
886  See 4.4. above. 
887  See 4.1.1 and 4.4.2.2 above. 
888  See 4.1.1 above. 
889  See 4.4.2.1 above. 
890  See 4.4.2.2 above. 
891  See 4.4.2.3 above. 
892  See 4.4.2.1 above. 
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5.2 Recommendations 

Various recommendations can be made to address the shortcomings and challenges 

identified. To address the shortcomings pertaining to the statutory framework of the 

active and passive disclosure of environmental information, firstly it is recommended 

that PAIA be amended in such a way as to produce clarity pertaining to the counting of 

days, improved specificity on the grounds of refusal to avoid the abuse of discretion, 

provision for access to information in urgent cases, and the creation of a lower 

threshold to be reached to authorise the use of the public interest override.893 It would 

also be beneficial to make the acknowledgement of the receipt of PAIA requests 

compulsory for both public and private bodies.894 It is also recommended that a remedy 

against the non-disclosure of information to which access was indeed granted be 

included in PAIA. 

The vagueness of the requirement that the PAIA manuals of public bodies be updated895 

must be removed by specifying the circumstances in which an update would be 

required. It is also recommended that PAIA be amended to require more specific means 

of the public disclosure of PAIA manuals to ensure harmonisation throughout the public 

and private sphere. The incentivisation of the active disclosure of environmental 

information may also motivate public and private bodies to adhere to the provisions of 

PAIA.896 Although compliance to the King Code is voluntary, it is submitted that the 

disclosure of all environmental violations would contribute to Directors being held 

accountable for their companies’ environmental impacts and must, therefore, be made 

compulsory in the draft King IV Code.  

Secondly, it is recommended that various environmental laws be amended to make the 

active disclosure of the records identified above897 compulsory, as this would improve 

people's ability to enforce their right to an environment not harmful to their wellbeing. 

To improve the active disclosure specifically of environmental permits, it is 

                                        

893  CER Unlock the doors 20. 
894  Richter 2005 Law, Democracy and Development 231. 
895  See 3.1.1.1.1 above. 
896  CER Turn on the floodlights 29. 
897  For example, Estuarine Management Plans, Atmospheric Impact Reports, the national action list for 

waste screening, Contaminated Land Registers and directives issued in terms of CARA, Protected 

Area Management Plans, Community Forestry Agreements, Heritage Agreements and Industry 
Waste Management Plans. 
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recommended that statutory active disclosure obligations be inserted into 

environmental legislation and environmental permits. These obligations should include 

clear specifications on the manner of disclosure. This would promote consistency and 

certainty regarding the manner in which environmental information can be obtained.  

To address the shortcomings identified pertaining to the implementation of the active 

and the passive disclosure of environmental information, adequate resources, including 

financial resources, must be allocated for ensuring compliance with PAIA.898 Public and 

private bodies' PAIA obligations have to be assigned, in writing, to specific officials or 

employees in their organisations.899 Such officials or employees must receive specified 

legal training on the effective implementation of PAIA. This would improve general 

awareness of and the implementation of companies' obligations under PAIA. After the 

Information Regulator has been established, the SAHRC could focus on such training, 

which could play an important role in changing the attitudes of officials and employees 

towards PAIA requests.900 If private and public bodies were not to see transparency as a 

business risk, this might result in an increase in the extent of the active and the passive 

disclosure of environmental information. The proactive disclosure of environmental 

information must be encouraged. 

The compilation and implementation of internal organisational procedures on PAIA 

obligations could assist in promoting the realisation of the right of access to 

environmental information. In addition, it is recommended that record management 

expertise and implementation be strengthened throughout the public and private 

sphere.901 With regard to document control procedures, it is recommended that such 

procedures cater for the potential high staff turnover of public and private bodies by 

including the creation of back-ups of information.902 If this were done less time would 

be spent on the orientation and training of new employees in the retrieval of 

information and the processing of PAIA requests. It is also recommended that current 

communication systems between the national, provincial and local sphere of 

                                        

898  PAIA Civil Society Network Shadow Report 2014 22.  
899  CER Unlock the doors 21. 
900  Richter 2005 Law, Democracy and Development 231. 
901  PAIA Civil Society Network Shadow Report 2014 22. 
902  CER Unlock the doors 21. 
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government be scrutinised, formalised and improved, to ensure effective 

communication between different spheres of government.  

A single, combined publically accessible registry of all types of environmental permits 

should be established and maintained.903 Such a registry would promote certainty 

regarding the manner in which environmental information can be obtained, thus 

promoting the right of access to environmental information. In this regard, SAWIC can 

be used as a blueprint.904 This would decrease the number of PAIA requests received 

and therefore lessen the administrative burden experienced by officials and employees 

in processing PAIA requests, as well as the related administrative costs. 

With regard to the enforcement of the passive disclosure of environmental information 

it is recommended that the current provisions relating to internal appeal against some 

public bodies' refusal of access to information be amended to extend the availability of 

internal appeal against refusals by all public bodies.905 To ensure that the SAHRC, 

Information Regulator and Public Protector can independently fulfil their duties, these 

bodies should be politically and financially independent. It should be ensured that the 

Information Regulator, with binding enforcement functions, is established as soon as 

possible to ensure the availability of internal appeal against refusals by private bodies 

and an accessible, independent and authoritative mechanism for dispute resolution.  

Save for the shortcomings identified, it is submitted that generally the current legal 

framework for the active and the passive disclosure of environmental information has 

the potential to adequately promote the right of access to environmental information, 

subject to the proper implementation thereof. However, to improve the realisation of 

the right of access to environmental information, substantial efforts from all, including 

the commitment of management, are required in the public and private sphere.  

  

                                        

903  CER Turn on the floodlights 28. 
904  Chien and Davis "How increased transparency in the mining sector would facilitate the realisation of 

environmental rights" 28. 
905  SAHRC 2014 The Promotion of Access to Information Act Annual Report 2013 – 2014 25. 
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