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ABSTRACT 

The right to a healthy environment has been constitutionalised in Uganda, Kenya, 
South Africa and Zimbabwe. While the wording of the right in these countries broadly 
mirrors that of the right to a healthy environment elsewhere in the world, the right 
must also be understood in the specific context of Africa and its unique circumstances 
and priorities. Beyond this fact, there is not much we know about how the law relating 
to the right has developed. In this respect, more specifically, we do not know how 
courts have advanced the right, how courts have protected people and the 
environment through this right, or how the courts have taken the state to task in 
requiring it to promote, respect, protect and fulfil the right. As far as could be 
established, there has not been any comprehensive research done that that seeks to 
link the development (or lack) of the right to a healthy environment in Uganda, Kenya, 
South Africa and Zimbabwe with the work of the judiciary in these countries. Based 
on this, the thesis advanced the proposition that one way of looking at the 
development of the right to a healthy environment in these countries is by analysing 
how courts have actually interpreted the right and subsequently advanced it in doing 
so.  

Proceeding from the premise that the right to a healthy environment could potentially 
advance environmental protection, sustainability, and protection of health and well-
being; and that rights in general mean nothing if they are not adjudicated, enforced 
and developed by courts, the study makes a number of findings. These include that 
courts in the four countries under discussion have been easing rules on class actions 
and public interest environmental cases; courts have generally balanced the right to 
property with environmental protection; courts have emphasized the need for 
environmental and socio-economic considerations in decision-making; courts are 
taking a precautionary approach to environmental protection; and courts are 
increasingly being dynamic in their approach to environmental remedies. At a general 
level, the study finds that if the right to a healthy environment is to be advanced 
further, courts will have to interpret the component parts of the right. Further, courts 
in countries with a weak rule of law, like Zimbabwe, will have to be strong in the face 
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of criticism and threats to ensure they exert their constitutional authority of defending 
rights in general, and the right to a healthy environment in particular. It will also be 
up to litigants to craft innovative and forward-thinking arguments with respect to the 
right that are amenable to sustainability and that could be litigated in court. 

The original contribution of this thesis lies in its being the first study to 
comprehensively interrogate the constitutionalisation of the right to a healthy 
environment in Kenya, Uganda, South Africa and Zimbabwe, from a comparative 
perspective; and to comprehensively interrogate the role of the judiciary in developing 
and ultimately, advancing this right.  

 

Keywords:   

Right to a healthy environment, environmental rights, judiciary, separation of powers, 
judicial independence, environmental rule of law, Kenya, South Africa, Uganda, 
Zimbabwe.
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OPSOMMING 

Die reg op ‘n gesonde omgewing is verskans in die grondwette van Uganda, Kenia, Suid-
Afrika en Zimbabwe. Terwyl hierdie reg basies dieselfde verwoord is as in ander 
regstelsels, moet die inhoud daarvan verstaan word teen die agtergrond van Afrika se 
spesifieke en unieke omstandighede en ontwikkelingsdoelwitte. Behalwe vir hierdie feit, 
is daar egter nie veel wat ons meer weet oor die inhoud van hierdie fundamentele reg, 
sy betekenis en hoe die reg geïnterpreteer en afgedwing word in hierdie lande nie. Dit is 
veral onduidelik hoe die howe te werk gaan om hierdie reg te ontwikkel; hoe die howe 
mense en die omgewing beskerm in hul omgang met die reg; en hoe die howe die staat 
verantwoordelik hou om die reg te bevorder, te respekteer, te beskerm en af te dwing. 
Gegrond op die voorafgaande, is dit die tesis se veronderstelling dat hierdie aspekte 
opgeklaar kan word deur ‘n studie te doen oor hoe die howe in hierdie vier lande die reg 
op ‘n gesonde omgewing interpreteer, en sodoende, bevorder. 

Gebasseer op die veronderstelling dat die reg op ‘n gesonde omgewing die moontlikheid 
inhou om omgewinsgbeskerming, volhoubaarheid en die gesondheid en welsyn van 
mense te beskerm en te bevorder; en dat hierdie reg betekenisloos is as dit nie 
geïnterpreteer en afgedwing word deur howe nie, maak hierdie studie ‘n aantal 
bevindinge. Hierdie sluit in: dat howe in die vier lande onder bespreking reëls ten opsigte 
van klasaksies en openbarebelanglitigasie versag en ontwikkel het; dat howe hierdie reg 
en omgewingsbeskerming meer algemeen balanseer met die reg op eiendom; dat howe 
klem plaas op die noodsaak vir insluiting van omgewings- en sosio-ekonomiese 
oorwegings in besluitneming; dat howe ‘n voorsorgbenadering volg ten aansien van 
omgewingsbeskerming; en dat howe toenemend vindingryk is in die formulering van 
tersaaklike remedies om uitvoer te gee aan die doelwitte van hierdie reg. ‘n Algemene 
bevinding van die studie is dat as die reg op ‘n gesonde omgewing verder ontwikkel en 
bevorder moet word, howe ‘n meer doelgerigte rol sal moet speel in die opheldering van 
hierdie reg se afsonderlike komponente. In lande waar regstaatlikheid ‘n kommer is, soos 
in Zimbabwe, moet howe, ten spyte van politiese druk uit vele oorde, standpunt inneem 
en die reg vreesloos interpreer en afdwing. Litigante sal vir hulle deel ook oorspronklike 
argumente moet formuleer met die doel om hierdie reg te beskerm en sodoende 
volhoubaarheid en omgewingsbeskerming te bevorder.  



x 

Die oorspronklike bydrae van hierdie navorsing lê in die oorweging dat dit die eerste 
volstandige en uitvoerige studie is wat, gegrond op ‘n regsvergelykende metodologie, die 
konstitusionalisering van die reg op ‘n gesonde omgewing ondersoek in Kenia, Uganda, 
Suid-Afrika en Zimbabwe. Dit is ook die eerste studie wat spesifiek fokus op die rol van 
howe om hierdie reg te interpreteer en dit te bevorder.  
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CHAPTER 1 
INTRODUCTION 

 

1.1 Introduction  

In recent times, states have tackled the intricate and often technical issue of 
environmental protection through adopting a rights-based approach. Evidence of the 
increasingly urgent need to address environmental concerns through such an approach 
can be observed, for instance, from the United Nations (hereafter UN) appointing John 
Knox as an Independent Expert on Human Rights and the Environment.1 This 
appointment was later extended and the mandate elevated to that of Special Rapporteur 
status.2 The environmental rights is a steadily emerging global phenomenon that can be 
seen in national, regional, international and transnational regulatory regimes.3 Africa is 
unique in this regard because it had the first regional treaty to explicitly codify 
environmental rights through the African Charter of Human and Peoples’ Rights,4 
(hereafter the ACHPR). Article 24 of the ACHPR seeks to strike a balance between 
environmental protection and development: “All peoples shall have the right to a general 
satisfactory environment favourable to their development.” This rather vague framing of 
the right has been criticised at times.5 Admittedly, and as we shall see in this thesis, 
unlike other human rights such as the right to dignity or the right to equality, the 
generalised and sometimes vague nature of the formulation of environmental rights is 

                                        
1  United Nations General Assembly in Resolution 19/10: Human rights and the environment, 19 April 

2012, A/HRC/RES/19/10. His mandate centred on issues related “to the enjoyment of a safe, clean, 
healthy and sustainable environment”. See article 2 of the Resolution. 

2  See article 4 of United Nations General Assembly in Resolution 28/11: Human rights and the 
 environment, 7 April 2015, A/HRC/RES/28/11. 

3  Soyapi 2017 “The Emerging Transnationality of Environmental rights” 272. Because international 
environmental law does not provide for a right to a healthy environment, there are those who contend 
that if such a right exists, it exists as an emerging right at best. Turner 2014 A Global Environmental 
Right 29; Boyd 2011 The Environmental Rights Revolution 111. 

4  (1982), I.L.M., 21, 58. 
5  Bindu 2010 “Environmental and Developmental Rights” 45; Turner 2014 A Global Environmental Right 

26. The provision has been described as vague, wide, and open to interpretation, with the result that 
it has not been widely used.  
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not necessarily a drawback, but could be a safeguard for the inclusion of varied 
environmental problems that could arise now and in future.6  

The emergence of environmental rights most usually occurs within the ambit of the 
constitutional law paradigm, or what is termed “constitutionalism”. Constitutionalism itself 
“emphasizes the primacy of the constitution as a source of legal rights and obligations”.7 
In other words, constitutional law is apex law that takes precedence over and that 
determines all other law and all private, political and executive actions in a state.8 In most 
cases, to ensure that the supremacy of the constitution is entrenched and observed, 
constitutions would have a clause that specifies the supremacy of the constitution. To 
take the example of South Africa, section 2 of the Constitution of the Republic of South 
Africa, 1996 (hereafter the Constitution of South Africa) requires all law to conform to the 
Constitution, and any law that does not do so is invalid to the extent of its non-
conformity.9 Accordingly, when environmental rights are entrenched in a constitution, 
they represent an apex measure to both state and private violations of such rights.10 If a 
constitution as the supreme law represents the highest standard of people’s values and 
beliefs, as well as the determination of state powers and the limitation of those powers,11 
then environmental constitutionalism provides the cognitive or paradigmatic foundation 
that guarantees and operationalises environmental rights within which environmental 
rights and their superior normative power must be understood.12  

                                        
6  Writing on environmental law in general and how it differs from other areas of law, Gellers aptly notes 

that environmental law often and routinely ventures into “unfamiliar waters” and that environmental 
law often must deal with inanimate things like time and space. See Gellers 2015 Critical Discourse 
Studies 485-486. 

7  Bruch, Coker and VanArsdale 2001 Columbia Journal of Environmental Law 138. See May and Daly 
2015 Global Environmental Constitutionalism 49, who observe thatconstitutionalism “encompasses law 
creation, implementation, and enforcement.” Also see generally Venter 2000 Constitutional 
Comparisons 53 and Boyd 2011 The Environmental Rights Revolution 4. 

8  See the brief discussion on constitutionalism under section 2.2.2 below 
9  The section reads: “This Constitution is the supreme law of the Republic; law or conduct inconsistent 

with it is invalid, and the obligations imposed by it must be fulfilled.” The section is often termed the 
supremacy clause. As will be evident in the discussion, all the constitutions of the countries discussed 
have a supremacy clause. 

10  Neuman 2002 Stanford Law Review 1866. See the further discussion under section 2.2.3. 
11  Venter 2000 Constitutional Comparisons 58. 
12  See May and Daly, who argue that “environmental constitutionalism suggests a new way of thinking 

about the relationship among individuals, sovereign governments, and the environmental with the 
overall goal of prompting governments to more aggressively protect environmental resources for the 
benefit of both humans, present and future, and the environment itself.” May and Daly 2015 Global 
Environmental Constitutionalism 49. Also see Venter 2000 Constitutional Comparisons 58 and the 
discussion under section 2.2.3. 
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Once environmental rights are entrenched in a constitution, the task of enforcing and 
protecting these rights becomes the mainstay of the effectiveness of the rights.13 
However, enforcing and protecting the rights is not an easy task. Kysar observes that 
even in those countries that have environmental provisions in their constitutions, the 
provisions tend to be weakly enforced.14 The reasons for this state of affairs are many 
and varied. It could be that environmental lawyers are not equipped with the necessary 
environmental knowledge, the legal systems of states might not be sufficiently developed, 
or neoliberal interests might trump environmental concerns through deeply entrenched 
corporate concerns and societal attitudes.15 Consequently, while constitutionalising 
environmental rights represents the highest legal recognition of the need for 
environmental protection, the actual protection of the environment could still prove to be 
a challenging task.16 Environmental rights remain powerful normative constructs in the 
pursuit of ecologically sustainable development and it is essential that they are given full 
force and effect in order to achieve this lofty goal in the face of steadily deteriorating 
socio-ecological integrity the world over.  

Often considered the ultimate guards of a constitution, the rule of law and human rights 
generally, the role of advancing, protecting and enforcing constitutional environmental 
rights specifically falls to the judiciary, because for the most part courts give meaning 
and content to rights.17 Courts could thus play a significant role in interpreting and 
vindicating these rights and could thus contribute to environmental protection and to 
advancing ecologically sustainable development in more general terms. There seems, 
however, to be a lack of scholarship on the specific role of the judiciary in advancing and 
protecting environmental rights. This observation has been echoed by Somers, while 
noting that courts do not necessarily have clearly crystalized role when it comes to 

                                        
13  See generally Collins 2017 “Judging the Anthropocene” 322; Gellers 2017 The Global Emergence of 

Constitutional Environmental Rights 3; Hudson 2015 Widener Law Review 210; Feris 2008 South 
African Journal on Human Rights 38. 

14  Kysar 2010 Regulating from Nowhere 231. 
15  See the discussions in chapters 4, 5, 6 and 7 on the challenges courts face with regards to 

environmental protection. 
16  Kirby 1988 Nordic Journal of International Law 31; Dumbutshena 1992 Commonwealth Law Bulletin 

1298; May and Daly 2017 Judicial Handbook on Environmental Constitutionalism 5; Collins 2017 
“Judging the Anthropocene” 312. 

17  Nemesio 2015 Georgetown International Environmental Law Review 327; May and Daly 2015 Global 
Environmental Constitutionalism 88; Collins 2017 “Judging the Anthropocene” 323; Farber 1997 
Minnesota Law Review 549; Wald 1992 Bellagio Conference on Environmental Affairs Law review 520. 
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enforcing environmental rules.18 This view has also been recently reiterated by Collins, 
who has argued that “[i]t is evident, then, that both within and among the nations of the 
world, there is a need for greater clarity in the role and responsibilities of the judiciary in 
relation to environmental sustainability.”19 May and Daly further note: “[a]scertaining the 
extent of judicial receptivity to environmental constitutionalism is challenging”.20 This 
means that, as a scholarly endeavour, evaluating and critiquing the role of courts in 
advancing the right to a healthy environment (which is a specific type of environmental 
right as we shall see below) must still be undertaken in a comprehensive, systemized and 
thoroughgoing way. Moreover, existing scholarship on the right to a healthy environment 
and the role of the judiciary in protecting this right is predominantly focused on European, 
South American and North-American jurisdictions, while less attention has been paid to 
African jurisdictions.21 This thesis is an attempt to address these epistemic gaps and 
related concerns and it endeavours to provide such an evaluation of the role of the courts 
in advancing the right to a healthy environment by focusing on two exemplary regions in 
Africa.  

Owing to the many ways in which the right to a healthy environment and the role of the 
judiciary in protecting these rights could be conceptualised, it is necessary to map how 
they are considered and conceptualised in this thesis. 

1.1.1 Environmental rights 

Insofar as environmental rights relate to the health of humans, the literature is littered 
with multiple variations of the term with various descriptions referring to a clean, healthy, 
adequate, decent, satisfactory, safe or viable environment.22 That is why, theoretically 

                                        
18  Somers 1990 International Journal of Estuarine & Coastal Law 193. 
19  Collins 2017 “Judging the Anthropocene” 313, 
20  May and Daly 2015 Global Environmental Constitutionalism 108. 
21  See for instance Gellers JC The Global Emergence of Constitutional Environmental Rights (Routledge 

Oxon 2017); May JR and Daly E Global Environmental Constitutionalism (Cambridge  University Press 
New York 2015); Boyd DR The Environmental Rights Revolution: A Global Study of Constitutions, 
Human Rights, and the Environment (UBC Press Vancouver  2011). 

 
22  Turner 2014 A Global Environmental Right 29; Leib 2011 Human Rights and the Environment 91; 

Nickel 1993 Yale Journal of International Law 281; Hodkova 1992 Connecticut Journal of International 
Law 79; Collins 2007 McGill International Journal Sustainable Development Law & Policy 136-137; 
Boyle 2012 The European Journal of International Law 613; May and Daly 2015 Global Environmental 
Constitutionalism 64. 
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and conceptually, environmental rights are fluid and they display a hybrid nature,23 which 
also depends on specific needs and circumstances, geographical location and the politics 
and type of legal traditions and cultures of states. As a matter of generality, it appears 
that “environmental rights” is often used as an umbrella term for these varied 
descriptions. Environmental rights could appear in various juridical vehicles, as it were, 
including in framework legislation, government policy, or most commonly, through 
constitutional provisions. If, for example, environmental protection is mandated through 
statements of policy, difficulties could arise when it comes to enforcement in courts.24 
This is because governments have considerable power to decide which policies take 
precedence over others.25  

Consequently, the discussion of environmental rights in this thesis is limited to 
constitutional environmental rights.26 “Constitutional environmental rights” refers 
specifically to those rights that are justiciable and that are most usually included in a Bill 
of Rights as part of a constitution.27 Such constitutional environmental rights have been 
found to place environmental protection on an equal footing with other rights, which 
means that the state and all its institutions must embrace environmental considerations 
in its decision-making and in environmental governance more generally.28 Based on this 
argument, (and the point above on constitutional supremacy), it follows that framework 
legislation is supposed to be in line with constitutional rights. Various scholars have shown 
that constitutional environmental rights provide the basis for stronger environmental 
laws, which could result in better environmental protection.29 As will be shown in this 

                                        
23  Apple 2004 https://www.carnegiecouncil.org. It seems that the variances in relation to environmental 

rights are a result of the divergence of opinions on how to classify and enforce the rights. For that 
reason, there has never been universal agreement on the exact description of environmental rights. 

24  They are often unenforceable. See Bruckerhoff 2008 Texas Law Review 622; Brandl and Bungert 1992 
Harvard Environmental Law Review 4; Gellers 2012 Review of Policy Research 52. 

25  As May and Daly note, the judgment of how to balance competing societal needs and policies is one 
that should typically be done politically and not judicially. May and Daly 2011 IUCN Academy of 
Environmental Law e-Journal 21. Also see Gellers 2012 Review of Policy Research 527. See the further 
discussion under section 2.4.3.1 below on arguments for the benefits of contitutionalising the right to 
a healthy environment. 

26  See the discussion in under section 2.2 below on constitutionalism and why the constitutionalised right 
to a healthy environment could offer better environmental protection. 

27  See the discussion under section 2.2 below. 
28  Kotzé 2016 Global Environmental Constitutionalism in the Anthropocene 198. 
29  Boyd 2011 The Environmental Rights Revolution 29 observes the following: “[i]n many nations, 

entrenchment of a constitutional right to a healthy environment would require the enactment of 
stronger environmental laws in order to protect and fulfil the right.” Also see May and Daly 2015 Global 
Environmental Constitutionalism 18, 49.  

https://www.carnegiecouncil.org/
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thesis, most substantive constitutional environmental rights are supported by a 
framework law that builds on the constitutional environmental right, and that even in 
some instances restates the constitutional environmental right.30 To this end, as a 
corollary to the constitutional environmental right, the study also refers to framework 
environmental legislation that either fleshes out and/or supports the constitutional right 
to a healthy environment.31 This is because there is a direct relationship between the 
foundational constitutional environmental right and the framework law right, which is 
often a detailed extension of the vaguer, more generalised constitutional norm.32 

It is noticeable that the countries that are the focus of analysis in this thesis have an 
almost analogous way of describing environmental rights. In the Constitution of the 
Republic of Uganda, 1995 (the Constitution of Uganda) “Every Ugandan has a right to a 
clean and healthy environment”33 and every citizen is given a duty “to create and protect 
a clean and healthy environment”.34 Similarly, the Constitution of Kenya, 2010 (the 
Constitution of Kenya) provides for every person’s “right to a clean and healthy 
environment”35 which is justiciable under article 70 of the Constitution. The Constitution 
of South Africa provides for everyone’s “right to an environment that is not harmful to 
their health or well-being”;36 while the Constitution of Zimbabwe Amendment (No. 20) 
Act, 2013 (hereafter the Constitution of Zimbabwe) provides that every person has the 
right to an “environment that is not harmful to their health or well-being”.37 These 

                                        
30  This is the case in Uganda, Kenya and partly in South Africa. This makes the constitutional 

environmental right inseparable from the environmental right in framework legislation. 
31  An important qualification relates to the principle of subsidiarity, which would require issues that can 

be dealt with without invoking constitutional issues to be handled at the local level or though 
framework legislation (see generally Du Plessis L “‘Subsidiarity’: What’s in the name for Constitutional 
Interpretation and Adjudication?” 2006 Stellenbosch Law Review 2, 207-231). It should be noted here 
that this principle does not debar complainants from relying on the constitutional right to a healthy 
environment, but it simply demonstrates that framework legislation is there for a reason, and should 
be relied on: “[t]he highest authority of the Constitution is, in other words, not to be overused to 
decide issues that can be disposed of with reliance on specific, subordinate and non-constitutional 
precepts of law.” Du Plessis 2006 Stellenbosch Law Review 215. If this were not enough justification, 
then the argument on constitutional supremacy should hold out, given that all law flows from or must 
be in line with the constitution. 

32  The thesis will also show that there are cases where both the constitutional environmental right and 
the framework legislation environmental right were used by parties to the cases and by the courts 
themselves.  

33  Article 38. 
34  Article 17(j). 
35  Article 42. 
36  Section 24(a). 
37  Section 73(1)(a) 
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provisions demonstrate that in some African countries environmental rights have 
pervaded theoretical acceptance to the extent that they have been entrenched in 
constitutional law; they are a constitutional entitlement of everyone, individually and/or 
collectively.38  

The above provisions also show a distinctive pattern in the wording of the rights, which 
could be evidence of transnational processes of transplantation and borrowing at play.39 
A deductive analysis shows that the specific thread running through the formulation of 
the environmental right in these countries is the health of human beings.  Put differently, 
the countries consider environmental rights from an anthropocentric human rights 
perspective: environmental rights translate to environmental protection for the benefit of 
people, with attendant duties on them towards safeguarding and protecting the 
environment.40 Thus, following the countries listed above and also in line with 
contemporary and relevant scholarship on the right, this thesis will adopt a singular 
terminology when referring to the environmental right, i.e., “the right to a healthy 
environment”.41  

                                        
38  In Africa, it appears that the levels of development of each state and the degree to which the 

environment is a priority determine the provision, interpretation and application of the right. For 
example, some states have the right to a healthy environment constitutionalized (e.g. South Africa) 
while others do not (e.g. Ghana); some have the right under a bill of rights (e.g. in Zimbabwe) while 
in other states the right is a government policy (e.g. Nigeria); in some states, the right is justiciable 
(e.g. Kenya) whilst in others it is not (e.g. Nigeria) and in other states it is explicitly provided for while 
in other states it is implied (e.g. Ghana). The manner in which the right is applied in practice could be 
usefully determined when analysing case law that interpret the right in these states. 

39  For a discussion of these transnational processes, see Soyapi CB “The Emerging Transnationality of 
Environmental Rights” in Daly E et al (eds) New Frontiers in Environmental Constitutionalism (UNEP 
Nairobi 2017) and Kotzé LJ and Soyapi CB “Transnational Environmental Law: The Birth of a 
 Contemporary Analytical Perspective” in Douglas Fisher (ed) Research Handbook on Fundamental 
Concepts of Environmental Law (Edward Elgar, Cheltenham 2016). 

40  See section 2.4 below on the necessity for and criticism of this anthropocentric approach to 
environmental protection. 

41  See generally the work of the Special Rapporteur on human rights and the Environment: Report of 
the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, 
clean, healthy and sustainable environment, United  Nations General Assembly, A/HRC/31/53 and 
Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment 
of a safe, clean, healthy and sustainable environment, United Nations General Assembly, 
A/HRC/31/52, 2016. Also see Boyd 2011 The Environmental Rights Revolution 12. It is important to 
note at this point that the right to a healthy environment as conceptualised in this thesis represents 
an independent right. As Atapattu suggest, such an independent right is not dependent on other rights 
for its realization; i.e, one does not have to challenge environmental protection through the right to 
life, but directly through the right to a healthy environment itself. Atapattu 2002 Tulane Environmental 
Law Journal 73.  
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1.1.2 The judiciary 

The primary reason for the existence of the judiciary is the solving of disputes that arise 
in law.42 As part of the trias politica (the three separate branches of governance) along 
with the executive and the legislature, the judiciary is the only branch that is usually not 
politically elected.43 For this reason, the judiciary has the unique capacity to hold 
government and private actors to account as its role serves as the ultimate arbiter of 
right or wrong with regards to violations of law in general and, for present purposes, of 
rights in particular.44 However, the judiciary is able to fulfil its functions only when it is 
independent,45 meaning that there must be a clear separation of powers between the 
judiciary, the legislature and the executive.46 Such a separation is usually created through 
a constitution which would spell out the specific duties of these separate institutions 
within the concept of the rule of law.47 

Importantly, courts have the task of upholding constitutional values and rights,48 meaning 
that where the right to a healthy environment is constitutionalised, courts have the duty 
to contribute to the protection, vindication and advancement of that right. In fact, courts 
and the judges who preside in these courts have been described as the “ultimate 
vanguard”49 of environmental rights. For this reason, the right to a healthy environment 
owes much of its content clarification, implementation and enforcement to the judiciary,50 
as rights that are not enforceable are worthless, and it falls mostly to the judiciary to 
interpret, apply and thus to enforce these rights. As Boyd observes, enforceability ensures 
that governments do not evade their responsibilities to protect the environment, and it 

                                        
42  Somers 1990 International Journal of Estuarine & Coastal Law 193; Pikis 2012 Justice and the Judiciary 

4. 
43  Levy and Glicksman 1989 Vanderbilt Law Review 345. 
44  In their study of the role of the courts in new democracies, Gloppen, Gargarella and Skaar find that 

the role of the courts can often turn political. They often must decide on matters that affect 
government choices in decision making, meaning that the fine line between policy and law is often 
breached. See Gloppen, Gargarella and Skaar 2003 Democratization 2. 

45  Cox 1995-1996 University of Dayton Law Review 567; Ferejohn 1999 Southern California Law Review 
353; Larkins 1996 The American Journal of Comparative Law 611; Gloppen, Gargarella and Skaar 2003 
Democratization 1. See the discussion under section 3.2 below. 

46  Pikis 2012 Justice and the Judiciary 49; Talmadge 1998-1999 Seattle University Law Review 695; 
Crowe 2012 Building the Judiciary 23; Kaufman 1980 Columbia Law Review 689. See the discussion 
under section 3.2 below. 

47  See the general discussion under section 3.2 below. 
48  May and Daly 2017 Judicial Handbook on Environmental Constitutionalism 5. 
49  May and Daly 2015 Global Environmental Constitutionalism 88. 
50  Apple 2004 https://www.carnegiecouncil.org. Hudson 2015 Widener Law Review 210. 

https://www.carnegiecouncil.org/
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also ensures that affected individuals have means to claim redress.51 The judiciary plays 
a crucial part in this critical endeavour.  

The critical role of judges in promoting environmental protection is exemplified for 
instance by increased scholarly focus on this issue as well as, from a more practical point 
of view, increasingly numerous judicial training workshops the world over. For example, 
in 2017 Professors Erin Daly and James May authored a text on environmental 
constitutionalism that is specifically aimed at judges, i.e., the Judicial Handbook on 
Environmental Constitutionalism.52 The United Nations Environment Programme (UNEP) 
has also recently published a timely collection of essays titled New Frontiers in 
Environmental Constitutionalism, which deals with various issues related to the rights-
based protection of the environment as well as new rights-based ways through which 
environmental protection could be pursued through judicial intervention.53 The past years 
have seen many judges converging all over the world for training and workshops on 
environmental constitutionalism.54 

Along with general courts, a modern and innovative approach being taken by some 
countries is the establishment of specialised environmental courts.55 Environmental courts 
and tribunals are described as “specialized forums for resolving environmental, natural 
resources, land use, and related disputes”.56 Well-known examples include the New South 
Wales Land and Environment Court and India’s Green Bench of the Supreme Court of 
India. Only one such court exists in East and Southern Africa: Kenya’s Environment and 
Land Court (hereafter ELC), which was established through the Environment and Land 
Court Act.57 In 2009 Pring and Pring noted that there are around 354 environmental 

                                        
51  Boyd 2011 The Environmental Rights Revolution 72. 
52   May JR and Daly E Judicial Handbook on Environmental Constitutionalism (UNEP Nairobi 2017). 
53   Daly E, Kotzé L, May J and Soyapi C (eds) New Frontiers in Environmental Constitutionalism (UNEP 

Nairobi 2017). 
54  See UNEP 2017 http://web.unep.org/environmentalgovernance/erl/events.   
55  Pring and Pring 2016 Environmental Courts & Tribunals 1; Preston 2012 Pace Environmental Law 

Review and Preston 2014 Journal of Environmental Law. Such courts generally fill the role of creating 
environmental duties. Kotzé 2016 Global Environmental Constitutionalism in the Anthropocene 166. 
As mentioned above, some constitutional provisions are often cast in general, skeletal terms. Because 
of their specialty, such courts could then flesh them out with much more clarity than general courts. 

56  Pring and Pring 2009 Greening Justice ix. 
57  No. 19 of 2011. See section 4 of the Act. South Africa had an environmental court at some point. The 

Hermanus court dealt with environmental crimes but was disbanded after only three years. For 
comments on this, see Kotzé and Du Plessis 2010 Journal of Court Innovation 161 and Hauck and 
Kroese 2006 Marine Policy 78. 
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courts and tribunals in 41 countries. When compared to general courts, such specialist 
courts hold out some potential benefits. A few of these include the availability of 
expertise, increased efficiency, and increased creativity in developing and applying the 
rules and procedures of these institutions and how the law is applied to resolve 
environmental disputes.58 Yet, as we shall see in subsequent chapters, general courts are 
for the most part the main institutions responsible for adjudicating cases that involve 
environmental issues generally and environmental rights specifically.59  

More recently, Kotzé found that courts contribute to the trans-jurisdictional spread of 
environmental law: “some latent degree of uniformity is developing globally with respect 
to the interpretation, application and development of environmental law, including 
constitutional aspects such as environmental rights.”60 In addition, courts form part of 
five “transnational juridical processes” that have directly contributed to the spread of the 
right to a healthy environment.61 Thus, it is possible that regional court decisions on the 
right to a healthy environment could influence decisions at the national level and vice 
versa, and that national courts are increasingly emulating one another in their decisions 
related to the right to a healthy environment. This could result in a more consistent and 
uniform environmental rights jurisprudence developing the world over.62 As a result, there 
is merit in analyzing the state of environmental rights and how they are applied and 
adjudicated by the judiciary in neighboring Eastern and Southern Africa, with respect to 
both the regional judicial and the national spaces.   

1.2 Contextual overview 

Africa is a developing continent and this relates to virtually all facets of governance, 
development, growth and so forth.63 As a result, the critical need to promote development 
                                        
58  Pring and Pring 2009 Greening Justice 15 and Pring and Pring 2016 Environmental Courts & Tribunals 

13-14.  
59  See the case discussions in chapters 4-7. 
60  Kotzé 2016 Global Environmental Constitutionalism in the Anthropocene 230-231. 
61  These processes are judicial comparative borrowing; networking; transplantation/borrowing; 

integration and harmonisation and the convergence of law. For a full discussion of these processes, 
see Soyapi 2017 “The Emerging Transnationality of Environmental Rights” and Kotzé and Soyapi 2016 
“Transnational Environmental Law”. 

62  Soyapi 2017 “The Emerging Transnationality of Environmental rights” 279. 
63  Within this fledgling continent, the struggle for independence was also a struggle for human rights. 

This means that understanding Africa’s current human rights system cannot be complete without 
reference (even marginal) to Africa’s immediate colonial past. Kabudi 1995 Human Rights 
Jurisprudence in East Africa 46. 
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is at the core of many African state policies and practices. Consequently, if states are not 
prudent in managing their policies in a sustainable way, the environment might be 
compromised, which in turn could also compromise the health and well-being of people. 
For this reason, sustainability and its implications could be different for developing 
countries than for developed countries, particularly in a continent like Africa.64 There is 
no doubt that the environmental and conservation challenges and priorities in Africa vis-
à-vis developed countries are different:65  

While the environmental problems of the North are pollution, global warming or the green-house 
effect, and depletion of the ozone layer, the serious forms of environmental degradation in Africa 
are more existential. They are centered on the continuous degradation of land under cultivation; 
desertification in the arid and semi-arid lands; degradation of water resources; deforestation in rich 
vegetation areas; threats to fish resources; …. the release of noxious gases and the discharge of 
untreated industrial effluents; and severe pollution and squalor in many of the large cities. Civil wars 
have their conspicuous share in the process of environmental degradation and this introduces the 
issue of political stress as a central one in these concerns.66 

It is precisely for these reasons that the role of courts becomes crucially important: courts 
balance competing interests between the society of citizens as a group, citizens among 
themselves, and state goals like environmental sustainability and economic 
development.67 As far as could be established, however, there is a dearth of literature on 
the role of the judiciary in environmental protection in Africa;68 especially from a rights-
based perspective. Considering that the bulk of colonised African countries emerged from 
colonialism less than five decades ago,69 and considering that many of them have had 
revised constitutions that now embody the right to a healthy environment, it is apposite 

                                        
64  See the discussion under section 2.5 below. 
65  Kotzé believes that there are “multiple socio-economic, cultural and political conditions” that prevail in 

the world. Kotzé 2016 Global Environmental Constitutionalism in the Anthropocene 101. This ultimately 
affects the orientation and core purpose of environmental protection as those socio-economic, cultural 
and political conditions dictate law and policy in general. 

66  Ahmed and Mlay 1998 “Introduction” 2. Also see Kameri-Mbote and Odote 2009 Sustainable 
Development Law & Policy 31 for similar pressures being experienced in the EAC. Further, the 
interrelation between politics and the environment is more explicit in Africa because of its condition as 
a developing continent.  

67  Kameri-Mbote and Odote 2009 Sustainable Development Law & Policy 31. 
68  Some of these include Kotzé LJ and Paterson AR (eds) The Role of the Judiciary in Environmental 

Governance: Comparative Perspectives (Kluwer Law International Alphen aan den Rijn 2009) and 
Faure M & Du Plessis W (eds) The balancing of interests in environmental law in Africa (Pretoria 
University Press Pretoria 2011). 

69  Justiciable Bills of Rights were considered to have come as independence packages in the former 
British colonies of Kenya and Uganda. Kabudi 1995 Human Rights Jurisprudence in East Africa 44. This 
also holds true for Zimbabwe and in part for South Africa.  
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that a study should be undertaken on how the judiciary in some of these countries 
interprets, applies and advances this right.70  

As far as the development of the right to a healthy environment is concerned, most of 
these developments have been at the national level. As May and Daly note, these 
developments have been happening across different legal systems: civil, common, Islamic 
and other systems.71 For the purposes of this thesis, all the countries selected in both 
Eastern and Southern Africa have a common-law heritage,72 having been colonized by 
Britain at some point. A common trend of such common-law countries is that they have 
an adversarial judicial process, are heavily reliant on precedent,73 and to a lesser extent 
also on cross-jurisdictional comparison. Also, it means that these courts have a far more 
active role in developing the law: 

In the common law tradition, legislation enacted by Parliament only provides for a general 
framework: the constitutional assumption is that it is for the courts to flesh out this general 
framework into a more detailed one with each precedent that they set and add to the body of the 
common law.74 

Further, the specific countries were selected because all of them are developing nations 
and they generally face similar environmental governance challenges; they have 
entrenched the right to a healthy environment in their constitutions and sometimes in 
framework environmental legislation; they have English as their main/official language, 
thus allowing access to legislation and literature to an English speaker; and they are 
representative of two distinct neighbouring and comparable regions within the 
continent.75 What is more, they are actually among the few countries where courts have 
specifically dealt with the right to a healthy environment. In his pioneering study, Boyd 
observes that of 32 African countries that have right to a healthy environment only 5 

                                        
70  Depending on different variables (like the expertise of the judges) the courts can either advance or 

curtail the development of the right to a healthy environment. 
71  May and Daly 2011 IUCN Academy of Environmental Law e-Journal 13. Differences also exist 

geographically, politically etc. See Gellers 2014 “Global Norms and Green Constitutions” 1. 
72  In East Africa, Tanzania, Uganda and Kenya were all once British colonies. Wabunoha 2008 

“Environmental Law of East Africa” 485. 
73  Bruch, Coker and VanArsdale 2001 Columbia Journal of Environmental Law 140; Kibugi 2011 

“Enhanced Access to Environmental Justice in Kenya” 160. 
74  Bakibinga 2014 “Uganda” 14. 
75  While other countries in the two regions, namely Tanzania, Rwanda, Angola, the Democratic Republic 

of Congo, Malawi, Mozambique, Madagascar, Lesotho, Namibia and Swaziland, also provide for 
environmental rights, an exhaustive treatise on their environmental rights is not possible due to the 
limited scope of the thesis.  
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have had cases in which the right to a healthy environment was mentioned (South Africa, 
Uganda, Seychelles, Malawi and Kenya).76 As the thesis will show, the Zimbabwean courts 
have subsequently also been developing case law in this respect.77  

1.2.1 Uganda  

A British protectorate from 1894, Uganda was one of the first African countries to gain 
independence, doing so in 1962.78 Uganda’s population is estimated at 35 million (as of 
2014), of which 81% lives outside urban areas.79 Thus, much of its citizenry depends on 
the environment for their source of livelihood,80 which makes their having safe and 
healthy environmental conditions critical for their survival. The main threats to 
environmental sustainability in Uganda include land degradation, deforestation, soil 
erosion and a loss of biodiversity.81 As was noted above, the Constitution of Uganda 
provides for the right to a healthy environment. The country’s framework legislation, the 
National Environmental Act (hereafter the NEA)82 also provides for the right to a healthy 
environment83 and the National Environmental Management Authority of Uganda 
(hereafter NEMA Uganda) serves as the national environmental authority. As chapter 4 
will show, the country has comprehensive constitutional provisions for the structure of 
courts and their independence.  

1.2.2 Kenya 

Like Uganda, Kenya is also a former British colony, having been under British control from 
1920 to 1963.84 It covers a total area of 225 000 square miles.85 As the largest economy 
in Eastern Africa, Kenya is regarded as a “Land of Splendour” because of its “rich historical 
background, great diversity of physical features, pleasant climate, diverse people, and 

                                        
76  Boyd 2011 The Environmental Rights Revolution 150. 
77  See chapter 7. 
78  Mubangizi 2005 African Journal of Legal Studies 169. 
79  See Rwabizambuga et al 2016 Uganda: 2016 13. 
80  Rwakakamba 2009 Mountain Research and Development 121. The environment has been degraded 

incrementally, though. For example, it has been observed that forest cover in 2014 was at 14%, down 
from 24% in 1990. See Rwabizambuga et al 2016 Uganda: 2016 10. 

81  Kasimbazi 2009 “Uganda” 480. 
82  Chapter 153 of 1995. 
83  Section 3(1). 
84  CECR 2009 The Preliminary Report of the Committee of Experts on Constitutional Review 10. 
85  Kameri-Mbote 2009 “Kenya” 451. 
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magnificent wilderness areas.”86 This rich and diverse natural resource base is what the 
majority of its population (of which more than three quarters reside in rural areas) relies 
on for their livelihood.87 A study notes that “[r]oughly 42% of Kenya’s GDP [gross 
domestic product] and 70% of overall employment are dependent on sectors related to 
natural resources.”88 The Constitution of Kenya, as well as the Environmental 
Management and Co-ordination Act89 (hereafter EMCA), provides for the right to a healthy 
environment, and the environmental agency is the National Environmental Authority of 
Kenya (hereafter NEMA Kenya). In addition to provisions on general courts, which also 
have jurisdiction over environmental matters, the Constitution of Kenya specifically 
assigns jurisdiction to adjudicate land and environmental matters to the ELC,90 which was 
established through the Environment and Land Court Act.91 The court adjudicates issues 
“relating to environmental planning and protection, climate issues, land use planning, 
title, tenure, boundaries, rates, rents, valuations, mining, minerals and other natural 
resources”.92  

1.2.3 South Africa  

South Africa was also a British colony.93 It is for this reason that common law remains 
one of the foundations of South African law. South Africa has a natural heritage that is 
considered one of the richest in Africa.94 The right to a healthy environment was 
introduced for the first time in the country through the Constitution of the Republic of 
South Africa 200 of 1994 (Interim Constitution) and later in the final 1996 Constitution of 
South Africa that replaced the Interim Constitution.95 South Africa is one of the few 
countries in Africa whose first post-colonial constitution embodied the right to a healthy 

                                        
86  Mwenda and Kibutu 2012 Law, Environment and Development Journal 78. 
87  Ministry of Environment, Water and Natural Resources National Environment Policy, 2013 1; Odote 

2012 IUCNAEL EJournal 137. 
88  Odero, Reeves and Chokerah 2016 Kenya: 2016 10. Also see Kameri-Mbote 2009 “Kenya” 452. 
89  No 8 of 1999 as amended by the Environmental Management and Co-ordination Amendment Act, 

2015. 
90  See section 4 of the Act. 
91  No. 19 of 2011. 
92  See section 13(2)(a). 
93  Christiansen 2013 Stanford Environmental Law Journal 224. 
94  South Africa is the second most biodiverse country in Africa after the Democratic Republic of Congo. 

See HowAfrica 2016 http://howafrica.com/africas-biodiverse-countries/. Also see MarketLine “South 
Africa: In-depth PESTLE insights” 60. 

95  As mentioned above, these rights are codified under section 24(a). 

http://howafrica.com/africas-biodiverse-countries/
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environment. Also, the country has a progressive history when it comes to environmental 
protection and efforts to ensure environmental protection. For example, the country 
hosted the Earth Summit in 2002, where the Johannesburg Principles on the Role of Law 
and Sustainable Development were adopted.96 Further, in 2015 during COP21 of the 
climate negotiations, South Africa chaired the Group of 77 and China,97 and was active in 
the processes leading to the adoption of the Paris Climate Agreement in 2016. On the 
environmental governance front, the Department of Environmental Affairs (hereafter 
DEA) is the national competent authority while the framework environmental law is the 
National Environmental Management Act (hereafter NEMA).98 This framework legislation, 
however, does not provide for the right to a healthy environment.99 As far as courts are 
concerned, South Africa is also one of the few countries in Africa that has a vibrant 
Constitutional Court, whose environmental jurisprudence, along with that of the other 
courts, is explored in chapter five. 

1.2.4 Zimbabwe 

Zimbabwe attained independence from Britain in 1980. Its first Lancaster Constitution did 
not contain the right to a healthy environment,100 which was included only in the 2013 
Constitution of Zimbabwe.101 Before then the country did have the right to a healthy 
environment codified through section 4(1)(a) of the Environmental Management Act 
(hereafter EMA).102 Zimbabwe’s national environmental body is the Environmental 
Management Agency (hereafter EMA Zimbabwe) and it has recently identified several 
environmental challenges prevalent in Zimbabwe. Among other challenges, these include 
water pollution, poor waste management, deforestation and air pollution.103 These 

                                        
96  WSSD: Johannesburg Principles on the Role of Law and Sustainable Development, 2002, Department 

of Foreign Affairs, Republic of South Africa available at 
http://www.dirco.gov.za/docs/2002/wssd0828a.htm accessed 12 June 2017. Glazewski 2005 
Environmental Law in South Africa 35. 

97  This is a group of 134 developing countries that are or will be worst affected by climate change.  Kumo, 
Leigh and Minsat 2017 South Africa 2017 10. 

98  107 of 1998 as amended by the National Environmental Management Laws Amendment Act 25 of 
2014 

99  The right to a healthy environment is stated only in the Preamble to the NEMA. 
100  Like many constitutions written in Lancaster, the 1980 Constitution was a compromise which dealt 

with only civil and political rights. See ZLHR and NCA 2009 Economic, Social and Cultural Rights in 
Zimbabwe 1. 

101  See section 73(1)(a).  
102  Chapter 20:27 (2002). 
103  Monyau and Bandara 2017 Zimbabwe 2017 11. 

http://www.dirco.gov.za/docs/2002/wssd0828a.htm%20accessed%2012%20June%202017
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problems are arguably exacerbated by the fact that Zimbabwe has an extremely weak 
rule of law and there is considerable overlap in the duties related to environmental and 
natural resources governance.104 The result is that there are many environment-related 
challenges,105 some of which directly lead to unhealthy and unsafe environments.106 
Further, it seems that EMA Zimbabwe is not properly capacitated and its weaknesses 
have been exposed on several occasions.107 This notwithstanding, the recently 
promulgated Constitution is expected to have ushered in a new governance era, at least 
on paper, which will hopefully be supported by the new court structure, that includes a 
newly constituted Constitutional Court. The extent to which this is observable in the 
environmental domain generally and in the rights domain specially, is investigated in this 
thesis.  

1.3 Research questions 

In the light of the foregoing, this thesis seeks to answer the following central research 
question, which determines and guides the overall study: what is the role of the judiciary 
in advancing the right to a healthy environment and how have the courts in Uganda, 
Kenya, South Africa and Zimbabwe interpreted and given content to this right? 

Subsequent, related research questions have been formulated around each individual 
chapter of this thesis, including: 

• What is the right to a healthy environment; how does the right fit into the rights 
paradigm; and what could the right mean for environmental protection in African 
countries (chapter 2)? 

• From a generalised perspective, how does the judiciary fit within the state’s 
governance structure and what could its specific role be in interpreting and giving 
content to the right to a healthy environment (chapter 3)? 

                                        
104  See generally Soyapi 2015 Southern African Public Law. 
105  See Madebwe 2015 African Human Rights Law Journal 122-127, who argues that there is lack of 

environmental education as well as environmental litigation support in Zimbabwe. 
106  For example, Zimbabwe had one of the worst cholera outbreaks in recent history. For a commentary 

on this, see Soyapi 2016 Potchefstroom Electronic Law Journal 16 
107  See for example those demonstrated by Soyapi 2015 Southern African Public Law 184. 
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• Within the specific constitutional and legislative frameworks, how and to what 
extent have the courts in Uganda, Kenya, South Africa and Zimbabwe interpreted 
and given content to the right to a healthy environment (chapters 4, 5, 6 and 7)? 

• Against the conceptual foundations of the right to a healthy environment and the 
role of courts in the protection of rights, what can we learn from how the judiciary 
in Uganda, Kenya, South Africa and Zimbabwe has interpreted and given content 
to the right to a healthy environment (chapter 8)? 

1.4 Objectives 

The primary objective of the thesis is two-pronged: to determine and appraise the role 
of the judiciary in advancing the right to a healthy environment and to determine how 
the judiciary in Uganda, Kenya, South Africa and Zimbabwe has done so.  

Specific objectives that resort under this primary objective include: 

• With a view to understanding and critically appraising the core theoretical 
foundations of this thesis: 

o To describe rights and constitutionalism, and how these two concepts intersect 
for the protection of rights in general; and  

o To describe within an international, broader regional and an African context, 
the development, content and concept of the right to a healthy environment.108   

• With a view to understanding and concisely describing the purpose and functions 
of the judiciary: 

o To assess in general terms the role of the judiciary in the state’s governance 
structure and how courts adjudicate disputes and protect human rights; and  

o To specifically detail the role of the judiciary in advancing the right to a healthy 
environment.109 

                                        
108  Chapter 2 below. 
109  Chapter 3 below.  
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• With a view to merging the theoretical discussion on the right to a healthy 
environment and the judiciary110 with actual practice on the ground: 

o To analyse the extent to which and how the courts in Uganda, Kenya, South 
Africa and Zimbabwe have interpreted and given content to the right to a 
healthy environment.111  

• With a view to offering an outlook on the right to a healthy environment and the 
role of the judiciary in developing and ultimately to protecting this right in Eastern 
and Southern Africa: 

o To offer a conclusive comparative interrogation of the courts and the protection 
and advancement of the right to a healthy environment in Eastern and 
Southern Africa with specific reference to the four focus countries.112  

1.5 Hypothesis, assumptions and caveats 

This thesis is premised on the following central hypothesis: 

• The right to a healthy environment could potentially advance environmental 
protection, sustainability, and the protection of health and well-being. But rights 
mean nothing if they are not adjudicated, enforced and developed by courts. The 
judiciary, as one of the three arms of government (trias politica) has a crucial role 
to play in this endeavour. 

This thesis will determine the extent to which the judiciary does so in Uganda, Kenya, 
South Africa and Zimbabwe.  

The enquiry is based on the following assumptions that act to delimit the scope of the 
thesis as well: 

                                        
110  Based on the conceptual overview of the substantive content of the right to a healthy environment 

and the role and function of courts within society as established in chapters 2 and 3. 
111  Chapters 4, 5, 6 and 7 below. 
112  Chapter 8 below. 
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• The right to a healthy environment is an established right which is taking root 
across the globe, including in Africa at a regional level and in specific African 
countries.  

• With increased environmental pressures affecting the continent, African courts will 
probably consider more environmental cases than they have before, and it could 
be expected that they will play an increasingly important role in this respect.  

• The protection and advancement of the right to a healthy environment in Africa 
cannot be divorced from the social and economic imperatives and conditions of 
the continent.113  

• There is a need for original scholarship on the right to a healthy environment and 
what the right might mean for environmental protection on the African continent, 
including the specific role of the courts in advancing this right.  

• An analysis of the role of the judiciary in advancing the right to a healthy 
environment within the Eastern and Southern African regions could contribute to 
a better understanding of the development of a transnational approach to 
environmental protection in Africa. 

In addition to the assumptions that act to limit the scope of the inquiry, the following 
caveats apply: 

• The discussion in this thesis is limited to the right to a healthy environment as it 
manifests in national constitutions and the framework legislation that flows from 
these constitutions. This is because the national level is where rights matter the 
most and where they are usually enforced. The analysis only briefly refers to 
international and regional law, and does so for contextual purposes. 

• Related to the above, Boyd has already observed that constitutional environmental 
rights provide the framework for firmer and potentially more effective 

                                        
113  As alluded to above, socio-economic issues are often intertwined with environmental problems, with 

the result that the environmental challenges the continent faces are different from those faced by 
developed countries. 



20 

environmental legislation.114 As such, with the exception of the framework 
environmental legislation and its provisions on the right to a healthy environment 
and the standing provisions to enforce this right, this thesis does not elaborate on 
any subordinate environmental legislation such as water or biodiversity laws, 
except where these have been invoked by parties in disputes before courts where 
they directly relate to the right to a healthy environment. Where the right to a 
healthy environment existed in framework legislation prior to its inclusion in a 
constitution (as is the case in Kenya and Zimbabwe), then such framework 
legislation and cases that flow from it will be considered. 

• In the case analysis to be undertaken, the thesis limits the discussion to superior 
courts (High Courts, Supreme Courts and Constitutional Courts) because these are 
the courts that create precedent in common law countries that is usually reported 
(and thus available) and which binds lower courts. It is also these judgments that 
are usually reported, published and made publicly available. Decisions of 
magistrates’ courts, for example, are therefore excluded from the analysis.  

• Importantly, because the study is desktop based and because there are difficulties 
with following up on court orders from the various jurisdictions involved, discussion 
does not involve the implementation and enforcement of the court decisions 
related to the right to a healthy environment. Such an inquiry warrants a discussion 
of its own and involves the state apparatus. However, where the information is 
readily available, it will be presented in the discussion.  

• Because the scope of “constitutional environmental rights” is potentially very 
broad, the thesis is limited to a discussion of the substantive constitutionalised 
right to a healthy environment (also to the extent that it is embodied in framework 
environmental legislation).115 Such a focus excludes a discussion of derivative 
environmental rights, which are environmental rights that could be read into other 

                                        
114  Boyd 2011 The Environmental Rights Revolution 279-278. 
115  As will be revealed in chapter 2, most of the provisions on the right to a healthy environment require 

the state to create legislation for the protection of the environment. The thesis will show in subsequent 
chapters that in many instances the constitutional right to a healthy environment is almost similar to 
the framework legislation’s right to a healthy environment.  
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rights, like the right to life.116  As such, the thesis’ conceptualisation of the right to 
a healthy environment does not include other incidental political, procedural and 
socio-economic rights that have a bearing on the environment, although some of 
the foregoing rights (like procedural environmental rights)117 are also necessary 
for the realization of the right to a healthy environment.118 The discussion will, 
however, briefly refer to and consider these rights where they have been invoked 
before the courts in relation to the right to a healthy environment.  

• While other countries in the two regions, like Tanzania, Rwanda, Malawi or 
Namibia, also provide for environmental rights in some form/fashion, an 
exhaustive treatise of environmental rights is not possible due to the limited scope 
of the thesis. An investigation of these jurisdictions is left for a future study.  

• The right to a healthy environment is not as old as traditional social and political 
human rights, with the result that the jurisprudence on the right, particularly in 
Africa, is scant, i.e., judicial cases specifically or exclusively focusing on the right 
to a healthy environment in African countries are few and far between. For this 
reason, the cases that will be discussed are cases in which the right to a healthy 
environment was both the primary basis and/or incidental basis of court action. 
Thus, if a court used the right to a healthy environment to justify its decision or 
as a reference point in a case dealing with property, for example, then that case 
is considered relevant for the purposes of this thesis.119 After all, “the very fact 
that a judicial opinion has construed a constitutional environmental provision or 
applied it in a particular way is itself worthy of note, whether or not the reasoning 
is particularly persuasive.”120 

                                        
116  For a discussion of derivative environmental rights, see May and Daly 2015 Global Environmental 

Constitutionalism 118. 
117  See the discussion in chapter 2 on how procedural environmental rights facilitate the right to a healthy 

environment. For a comment on these, see Boyd 2011 The Environmental Rights Revolution 52-62. 
118  It should be noted that the right to a healthy environment does rely on these procedural issues. See 

the further discussion in chapter 2 below. 
119  A further important caveat is that where various cases prove the same point or come to a similar 

conclusion, the selection of the cases to be discussed in the thesis is based on the extent to which the 
right to a healthy environment was critical to the court’s coming to a decision. Thus, not all cases 
where the right to a healthy environment was mentioned are relevant.  

120  May and Daly 2015 Global Environmental Constitutionalism 7. 
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• Flowing from the last point, the case analysis in chapters four to seven is grouped 
under specific themes (associated aspects) in which the right to a healthy 
environment was either the primary basis or incidental to a court action. Needless 
to say, such selection of the themes is not indicative of a closed list. The selection 
does, however, represent the specific associated aspects in which the right to a 
healthy environment generally featured or from which it arose.  

1.6 Methodology 

The research design to be used is an analytic study of discourse, and the research 
methodology is desktop based. First, international, regional and sub-regional materials 
on the right to a healthy environment will be qualitatively reviewed for determining the 
theoretical grounding of the right to a healthy environment. Secondly, the potential role 
of the judiciary in advancing the right to a healthy environment is assessed. This 
theoretical grounding on the right to a healthy environment and the role of the judiciary 
will form the basis upon which the analysis of the domestic provisions on the right to a 
healthy environment and judicial adjudication will be done.  

The analysis and review of the right to a healthy environment in the four African countries 
will be conducted through a critical interrogation of relevant international, regional and 
domestic state legislation, cases, textbooks, journal articles and electronic material. This 
will result in a comparative review that is intended to reveal developments in the 
provision, application and interpretation of the right to a healthy environment. This 
analysis will focus on answering the question whether judiciaries in Uganda, Kenya, South 
Africa and Zimbabwe have given sufficient meaning and content to the right to a healthy 
environment in their efforts to advance the right. Save for a few cases that were obtained 
directly from the Zimbabwe Environmental Law Association (ZELA) and the Environmental 
Management Authority of Zimbabwe (EMA Zimbabwe), all the other cases from each of 
the three countries where obtained from the official law catalogue sites of those countries. 
Specifically, the South African material was obtained from the Southern African Legal 
Information Institute.121 Ugandan material was found at the Uganda Legal Information 

                                        
121  See www.saflii.org. 

http://www.saflii.org/
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Institute.122 Kenyan material was obtained from Kenya Law123 and some Zimbabwean 
cases from the Zimbabwe Legal information institute.124 

The study also has a comparative element for several reasons. Overall, environmental 
concerns could be cross-border issues which know no political boundaries. Bad air quality 
or contaminated rivers in one country might have detrimental impacts on people in 
another country. This shows that even though the right to a healthy environment is 
applied within a specific state, the implications flowing from the weak regulation or 
justiciability of the right in one state might have a bearing on another state.125 Moreover, 
one country could learn from another with respect to the right to a healthy environment 
and could incorporate norms into its domestic system through transnational processes of 
law-making: 

Domestically, the transnationalisation of global environmental rights presents rich opportunities for 
the cross-fertilisation of legal ideas and best practices and it has the potential to influence the 
creation of common global legal rules on environmental rights that are at least based on the same 
ideas and influences, if not exactly on the same content.126  

In his report to the Human Rights Council, the Special Rapporteur on Human Rights and 
the Environment noted that several stakeholders from national and regional civil society 
organisations had expressed the “need to share knowledge concerning national and 
international jurisprudence in relation to environmental matters.”127 This expression arose 
from the realisation that judiciaries cannot operate in isolation, particularly when it comes 
to environmental protection. It is therefore necessary and also interesting to compare the 
findings that emerge from the analysis of the countries in neighbouring Eastern and 
Southern Africa. 

                                        
122  See https://ulii.org. 
123  See http://kenyalaw.org/caselaw/. 
124  See https://www.zimlii.org. 
125  Whilst considering how countries end up adopting environmental rights in their constitutions, Gellers 

finds that international influences in the form of jurisprudence and constitutions indirectly affect other 
states in their formulation and application of environmental rights. See Gellers 2015 Transnational 
Environmental Law 420. 

126  Kotzé 2016 Global Environmental Constitutionalism in the Anthropocene 243. Also see Gellers 2015 
Transnational Environmental Law 420. 

127  United Nations General Assembly, Report of the Special Rapporteur on the issue of  human rights 
obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment, 28 
December 2015, A/HRC/31/53, para 71. 

http://kenyalaw.org/caselaw/
https://www.zimlii.org/
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1.7 Original contribution  

To date, there has been only a handful of studies on the right to a healthy environment 
in the African context.128 These studies are often on environmental governance more 
generally, where the right to a healthy environment often features only as an incidental 
issue.129 Moreover, as far as could be established, there is no comprehensive literature 
on the role of the judiciary in the development of the right to a healthy environment in 
Africa and in Eastern and Southern Africa in particular,130 and no comparison has been 
done to date between the two regions and the specific countries of this study. 
Consequently, the originality and significance of this thesis lie in its analysis of the right 
to a healthy environment provision in these regions and jurisdictions; its comparative 
perspective; and its specific focus on the role of African courts in interpreting and giving 
content to the right to a healthy environment within the varied spheres within which 
several cases arise. This analysis will be the first of its kind, and it is hoped that this will 
contribute, however minimally, to scholarship on the right to a healthy environment and 
the judiciary in Eastern and Southern Africa. 

1.8 Chapter outline 

The thesis is divided into four parts.  

                                        
128  The most cited piece in this regard is Bruch C, Coker W and VanArsdale C “Constitutional Environmental 

Law: Giving Force to Fundamental Principles in Africa” 2001 Columbia Journal of Environmental Law 
26, 131-211. 

129  See for example Kotzé LJ and Paterson AR (eds) The Role of the Judiciary in Environmental 
Governance: Comparative Perspectives (Kluwer Law International Alphen aan den Rijn 2009); Faure 
M & Du Plessis W (eds) The balancing of interests in environmental law in Africa (Pretoria University 
Press Pretoria 2011); Strydom H “Introduction to Regional Environmental Law of the African Union” in 
Scholtz W and Verschuuren J (eds) Regional Environmental Law: Transregional Comparative Lessons 
in Pursuit of Sustainable Development (Edward Elgar Cheltenham 2015); Scholtz W “Human Rights 
and the Environment in the African Union Context” in Grear A and Kotzé LJ (eds) Research Handbook 
on Human Rights and the Environment (Edward Elgar Cheltenham 2015) 

130  While there have been varied scholarly works on courts and environmental protection as two separate 
fields, there are not many works specifically dealing with courts in environmental protection. See for 
example Stephens T International Courts and Environmental Protection (Cambridge UP Cambridge 
2009); Pring G and Pring K Greening Justice: Creating and Improving Environmental Courts and 
Tribunals (The Access Initiative 2009) and Pring G and Pring K Environmental Courts & Tribunals: A 
Guide for Policy Makers (UNEP Nairobi 2016). 
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1.8.1 Part I: Introduction  

Part I forms this introduction. It is meant to introduce the thesis, outline the nature of 
the research and map the structure of the study. 

1.8.2 Part II: Conceptual foundations  

Part II comprises two chapters which set out the theoretical basis of the work. Chapter 
two deals with the right to a healthy environment. The chapter starts by briefly analysing 
rights (in general) and where they originate from, with a view to justifying why the right 
to a healthy environment deserves a place in human rights discourse. The chapter then 
specifically discusses the right to a healthy environment, how it has developed, and how 
it manifests in practice, including a focus on its core content and meaning. The argument 
underpinning this chapter is that a robust analysis of the right to a healthy environment 
will provide a solid foundation upon which to examine the right to a healthy environment 
as provided and applied in the four countries selected for study. 

Chapter three discusses in general terms the role of the judiciary in the societal 
governance structure of the state, and its duty to protect and uphold rights. This analysis 
considers the active role of the judiciary as the guardian of rights in upholding the rule 
of law. Having established where the judiciary fits into the governance framework through 
a discussion of the doctrine of the separation of powers, judicial independence, the rule 
of law and judicial precedent, the chapter then proceeds to examine African regional and 
sub-regional cases that have dealt with environmental protection and the right to a 
healthy environment. The rationale followed in this chapter is that the end result that the 
right to a healthy environment seeks to achieve (as established in chapter 2) can be 
practically and successfully rendered by courts and that if, for example, courts advance 
justice and the rule of law, then they could potentially also advance environmental 
protection. Thus, the chapter concludes with detailing the potential role that the judiciary 
could assume in advancing the right to a healthy environment.  

1.8.3 Parts III: The right to a healthy environment in practice 

Having analyzed the right to a healthy environment and the role of the judiciary in 
advancing environmental protection, Part III considers how the four countries fare when 
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it comes to the provision, application and interpretation of the right to a healthy 
environment theoretically (in terms of the legal framework) and practically (through the 
judiciary). Part III focuses on Uganda, Kenya, South Africa and Zimbabwe as chapters 
four, five, six and seven respectively. The objective in these chapters is to align the theory 
with the practice and to determine whether the judiciary in Uganda, Kenya, South Africa 
and Zimbabwe has been giving sufficient content and meaning to the right to a healthy 
environment. The structure of the chapters will be similar for the four countries. Each 
chapter commences by delving into the constitutional historical background of the 
countries in focus. The overall objective is to sketch how the right to a healthy 
environment is theoretically provided for and how the courts are set up. The chapters 
then consider the application of the right to a healthy environment by the courts, thus 
inviting an engagement in a survey of relevant case law. Through this determination it 
will be illuminated how the right to a healthy environment manifests in practice by 
considering how the courts apply and interpret it.   

1.8.4 Part IV: Summary and conclusion 

Part five forms the conclusion, in which a comparative analysis is drawn with respect to 
the right to a healthy environment and the role of the judiciary in Eastern and Southern 
Africa, and how courts in these regions have interpreted and given content to the right 
to a healthy environment. Essentially, the conclusion measures what was found in the 
countries against the elements of the right to a healthy environment and the judiciary 
distilled in chapters two and three. The last past of this chapter offers recommendations 
and a future research agenda. 
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PART II: CONCEPTUAL FOUNDATIONS 
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CHAPTER 2 
THE RIGHT TO A HEALTHY ENVIRONMENT 

 

2.1 Introduction 

In his seminal book The Environmental Rights Revolution,1 Boyd concludes that the 
evolution of the right to a healthy environment was facilitated by the back and forth 
dialogue that has happened between international environmental law (hereafter IEL) and 
human rights law on the one hand, and national constitutions on the other. The right to 
a healthy environment has been steadily emerging over the last couple of decades:2 from 
supranational laws to national constitutions and legislation, the right to a healthy 
environment has now taken shape through a “rights revolution” despite its lack of 
recognition in treaty form at the global level.3  

While the previous chapter introduced the study, this chapter in a generic conceptual way 
provides an overview of the right to a healthy environment and the means and issues 
through which it is enforced. There is considerable literature on environmental rights and 
it will be impossible to offer a full account of all extant views here.4 Within its limited 
scope, this chapter instead seeks to investigate, within the context of the thesis, what 
the right to a healthy environment entails and how it has developed. The discussion is 
limited to finding common thematic tracks permeating the theory on the right to a healthy 
environment, and the analysis excludes other important attended/constituent rights like 
the right to access to water and sanitation, which are not included in the scope of this 
thesis.  

                                        
1   Boyd DR The Environmental Rights Revolution: A Global Study of Constitutions, Human Rights, and 

the Environment (UBC Press Vancouver 2011). 
2  As stated previously, for the purposes of consistency and following the way the right to a healthy 

environment is provided for in Uganda, Kenya, South Africa and Zimbabwe, the thesis uses the phrase 
“right to a healthy environment”. This conceptualisation of the environmental right does not include 
other incidental political and socio-economic rights that have a bearing on the environment, although 
the foregoing rights are also necessary for the realization of the right to a healthy environment. 

3  Boyd 2011 The Environmental Rights Revolution 7. 
4  See for instance the website of the UN Special Rapporteur on human rights and the environment 

http://srenvironment.org/. Also see major scholarly works like Boyd 2011 The Environmental Rights 
Revolution and May and Daly 2015 Global Environmental Constitutionalism. 

http://srenvironment.org/
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The argument that is followed in this chapter is that a robust analysis of the right to a 
healthy environment will lay a well-grounded theoretical foundation upon which to 
examine the right to a healthy environment as provided and applied in the four countries. 
Consequently, the chapter seeks to answer the following question, which feeds back into 
the main research question of the thesis: What does the right to a healthy environment 
generally entail and what could it mean for environmental protection in African countries? 
In examining this question, the chapter will discuss and explain: 

i. the value and meaning of rights in the context of the notion of constitutionalism;5 

ii. the contextual background and historical development of the right to a healthy 
environment;6 

iii. the generic manifestations of the right to a healthy environment in relation to how 
it is provided for in Eastern and Southern Africa;7 

iv. how the right to a healthy environment should be conceived within the African 
context;8 and  

v. associated aspects related to the protection of the right to a healthy environment 
that arise in cases before courts generally and in Uganda, Kenya, South Africa and 
Zimbabwe.9 

2.2 Rights and constitutionalism 

To understand what the right to a healthy environment entails, it is necessary to 
commence with a discussion of rights in general in the context of constitutionalism. This 
is because rights are usually but not always invoked within the constitutionalism 
paradigm. As the discussion unfolds throughout the chapter, it will become clear that 
constitutions offer considerable protection and provide firm avenues for the vindication 
of rights. The discussion below briefly addresses the following issues: what rights are; 

                                        
5  Section 2.2. 
6  Section 2.3. 
7  Section 2.4. 
8  Section 2.5. 
9  Section 2.6. 
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the value and implication of rights; a brief overview of constitutionalism; and the 
intersection between rights and constitutionalism.  

2.2.1 The values and implications of rights 

Pattaro argues that “[n]ature…is the ultimate matrix of normativeness and hence the 
ultimate source of what is right.”10 Dworkin correspondingly found that: “[i]ndividuals can 
have rights against the state that are prior to the rights created by explicit legislation.”11 
This suggests that rights developed in the context of natural law and that rights that 
make it into a constitution stem from ideas of morality. They stem from a higher norm 
that is above positive law and they are ideals that existed pre-positive legal notions.12 
Neuman argues that the elevated normative power of rights (which could originate from 
religious traditions, natural law etc.) forms their “suprapositive aspect”.13 This also 
suggests that rights in a constitution have normative force independent of their 
embodiment in law, and that they are superior to the positive legal system.14 The 
Constitution of Uganda explicitly exemplifies this through section 20(1), which provides 
that the “[f]undamental rights and freedoms of the individual are inherent and not 
granted by the State.” 

Generally, the language of rights is associated with human beings and is often used under 
the banner of “human rights”.15 Of these human rights, Kiss and Shelton argue that their 
primary goal is the protection of people from the abuse of power by the state, its agents 
and non-state actors.16 Indeed, rights are associated with obligations and duties in that 
their content serves actual subjects, which sets out a certain measure of protection 
deriving from a higher law.17 As Dworkin says, the word “right” often means that, barring 
good grounds of justification, it would be wrong to interfere with the enjoyment of that 
                                        
10  Pattaro 2005 A Treatise of Legal Philosophy 72. 
11  Dworkin 1977Taking Right Seriously xi. 
12  Venter 2000 Constitutional Comparisons 129. 
13  Neuman 2002 Stanford Law Review 1868; Benhabib 2016 Global Constitutionalism 118. 
14  Neuman 2002 Stanford Law Review 1868. Also see Kotzé 2016 Global Environmental Constitutionalism 

in the Anthropocene 84. 
15  Kotzé 2016 Global Environmental Constitutionalism in the Anthropocene 82. For criticisms on the 

orientation of human rights, see generally Peterson 1990 Alternatives: Global, Local, Political 303-344; 
Burdon 2015 “Environmental Human Rights” 61-78. This is because they concern human beings and 
because human beings have the capacity to lay claims for the violation of those rights. 

16  Kiss and Shelton 2004 International Environmental Law 661. 
17  Pattaro 2005 A Treatise of Legal Philosophy 10. Also see Boyd 2011 The Environmental Rights 

Revolution 8. 
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right.18 Put differently, rights are higher order legally protected human entitlements to 
something,19 which symbolise powers or claims that a legal subject has and that must be 
protected under all circumstances by everyone.20  

Consequently, when values are categorized as rights, they trump other values. It is for 
this reason that constitutional rights are purposefully preferable to policies and statutes 
which are subject to constant revisions and changes.21 Rights carry with them a power to 
the extent that one can act on those rights. Further, rights are more enduring, while 
political entities and the laws they make are time bound. Rights most often obtain their 
endurance from the fact that they are constitutionally entrenched; constitutions, after all, 
are intended to transcend politics.22 

2.2.2 Constitutionalism 

The United Nations Human Rights Council has described a constitution as “a fundamental 
expression of a State’s core values and principles.”23 This is in line with what Venter calls 
the “value driven” nature of a constitutional state.24 Kotzé expresses the opinion that 

                                        
18  Dworkin 1977Taking Right Seriously 188; Merrills 2007 “Environmental Rights” 666. Infringements of 

rights can be justified if, proportionally, the infringement pursues a legitimate purpose. Kotzé 2016 
Global Environmental Constitutionalism in the Anthropocene 85; Kumm 2007 “Political Liberalism and 
the Structure of Rights” 139: “[T]he fact that a rights-holder has a prima facie right does not imply 
that he holds a position that gives him any kind of priority over countervailing considerations of policy. 
An infringement of the scope of a right merely serves as a trigger to initiate an assessment of whether 
the infringement is justified.” Also see Weinrib 2004 South African Law Journal 286. 

19  Merrills 2007 “Environmental Rights” 665. 
20  Pattaro 2005 A Treatise of Legal Philosophy 10. See also Weston and Bollier 2013 Journal of Human 

Rights and the Environment 126-127, who note that rights empower in five interrelated way: (i)The 
values espoused by human rights are of a superior order. Their violation brings “greater moral 
condemnation” than other wrongs. (ii) They help shift/redistribute power between stronger political 
and economic forces and weaker forces, in that they provide substantive and procedural means to lay 
claim to rights violations. (iii) Their moral force helps generate legal grounds for political expression 
and action, as was done for example when apartheid in South Africa was rallied against by the 
international community. (iv) They provide international avenues for redress when governments fail, 
as was the case in the African Commission’s SERAC decision; and (v) Human rights give rise to 
initiatives beyond civic societies for their own protection. Examples would include NGO advocacies, 
epistemic communities, watchdogs etc. 

21  Kiss and Shelton 2004 International Environmental Law 709. Also see Kotzé 2016 Global Environmental 
Constitutionalism in the Anthropocene 84. 

22  Constitutions are generally supreme and reign over politics and political parties unless changed by a 
majority. See generally Peters 2006 Leiden Journal of International Law 584. 

23  United Nations Human Rights Council, Analytical study on the relationship between  human rights 
and the environment, A/HRC/19/34 available at http://srenvironment.org/wp-
content/uploads/2013/05/Analytical-study-OHCHR-PDF.pdf, para 29. 

24  Venter 2000 Constitutional Comparisons 190. Also see United Nations Human Rights Council, Analytical 
study on the relationship between human rights and the environment, A/HRC/19/34,  

http://srenvironment.org/wp-content/uploads/2013/05/Analytical-study-OHCHR-PDF.pdf
http://srenvironment.org/wp-content/uploads/2013/05/Analytical-study-OHCHR-PDF.pdf
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constitutions can be either thin or thick.25  The former is descriptive or formalistic in that 
such a vision of a constitution regulates the state and its functions;26 while the latter is 
substantive in that in addition to regulating the state, constitutions are also value-laden 
and provide an elevated level of protection.27 Many constitutions embody their rights and 
values in a Bill of Rights of some sort.28 Such Bills of Rights espouse objective rights 
which citizens are entitled to,29 and constitutionalism is often underpinned by ideals and 
values that underpin the application of such rights. For example, South Africa,30 Kenya31 
and Zimbabwe32 have human dignity as an integral value underpinning their 
constitutions. If one moves to practical application and interpretation, it is possible to 
observe that at times courts rely on the constitutional values underpinning their state 
constitutions to either limit or extend the ambit of rights.33 Accordingly, the functional 
constitution which would effectively protect rights must ideally have both thin (or formal) 
and thick (or substantive) attributes. 

A constitution “is supreme because it elevates itself to a position of predominance.”34 
With a constitution in place, legitimacy follows,35 such that the rules and principles 
espoused in a constitution represent the highest level of commitment to the observance 
of those rules by citizens and those in power. It is precisely for this reason that many 
countries that have emerged from colonialism, revolutions or civil wars have resorted to 

                                        
25  Kotzé 2015 “Humans Rights and the Environment” 150-154. 
26  See Wienar et al 2012 Global Constitutionalism 4, who note that a constitution is “is traditionally put 

into place to regulate or keep politics in check by rules that have been put into place by the pouvoir 
constituant, i.e. members of a community as its constituent power.” 

27  Kotzé 2015 “Humans Rights and the Environment” 150-151. Also see Bruch, Coker and VanArsdale 
2001 Columbia Journal of Environmental Law 133. 

28  Bruch, Coker and VanArsdale 2001 Columbia Journal of Environmental Law 138. 
29  Some constitutions embody their rights and values in a Bill of Rights of some sort. 
30  Section 1(a) of the Constitution of the Republic of South Africa, 1996. 
31  Section 20(4)(a) of the Constitution of Kenya, 2010. 
32  Section 3(e) of the Constitution of Zimbabwe Amendment (No. 20) Act, 2013. 
33  See for example the Ugandan case, The Environmental Action Network Ltd. –Vs- The Attorney General 

& National  Environment Management Authority (NEMA) HC. MISC. APPLIC. NO. 39 OF 2001. 
34  Venter 2000 Constitutional Comparisons 53. Also see Bruch, Coker and VanArsdale 2001 Columbia 

Journal of Environmental Law 138, where it is noted that “constitutionalism emphasizes the primacy 
of the constitution as a source of legal rights and obligations”. Also see Boyd 2011 The Environmental 
Rights Revolution 4. 

35  Wienar et al 2012 Global Constitutionalism 5. 
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establishing a comprehensive constitutional order that reigns supreme over all other 
national laws.36  

2.2.3 The intersection between rights and constitutionalism  

It is unusual for a modern constitution not to provide some form of rights. The application 
and provision of rights largely rests within the constitutions of states.37 For this reason, 
constitutionalism is considered to have a comparable currency to the idea of human 
rights.38 As such, any discussion of rights warrants reference to constitutionalism and 
vice versa.39  

While rights might have independent normative power, there is a consensual 
source/power to rights, in that when rights are incorporated into a constitution, a 
consensual process usually would have led to their being adopted as apex norms.40 It is 
worth repeating that for their part, constitutions are generally known to represent the 
highest form of law (meaning that they supersede ordinary law in a country and bind the 
executive, legislature and judiciary as well as citizens),41 with rights and provisions that 
bind and create obligations for the state, and often also for individuals.42 By implication, 
when rights are entrenched in a constitution, that represents the highest level of 

                                        
36  In such instances, constitutions signal changes from the past; Venter 2000 Constitutional Comparisons 

31. That is not to say, however, that constitutionalism translates to the emergence of good governance 
or the full curtailment of government power. As Bruch, Coker and VanArsdale note, constitutional 
provisions are honored more in breach than in observance in some countries. Bruch, Coker and 
VanArsdale 2001 Columbia Journal of Environmental Law 135. It could also happen that a constitution 
can still give the legislature wide powers to override constitutional principles or to change the 
constitution with a simple majority.  In other instances, governments could just blatantly ignore the 
constitution, as does the government of Zimbabwe which has a Constitution that is very similar to 
South Africa’s much touted Constitution. 

37  Benhabib 2016 Global Constitutionalism 119-120. 
38  Venter 2000 Constitutional Comparisons 20; Kotzé 2016 Global Environmental Constitutionalism in the 

Anthropocene 82. 
39  Kotzé 2016 Global Environmental Constitutionalism in the Anthropocene 82. Neuman has argued that 

rights can be protected through either constitutional law or human rights law; Neuman 2002 Stanford 
Law Review 1863. But how are these different? For Benhabib, constitutional law would fall under state 
jurisdictions, representing rights that are codified in a national constitution, while human rights law 
would exist at the international level; Benhabib 2016 Global Constitutionalism 118. Often at times, 
there is a form of downloading of rights from the regional and international level to state level.  

40  Neuman 2002 Stanford Law Review 1866. 
41  Peters 2006 Leiden Journal of International Law 584. Therefore, unlike any other laws, written 

Constitutions normally require special procedures for modifications (countries like the Britain are an 
exception). 

42  For example, article 2(1) of the Constitution of Uganda; article 2(1) of the Constitution of Kenya; 
section 2(2) of the Constitution of Zimbabwe and section 2 of the Constitution of South Africa all bind 
the state, natural and juristic persons. 
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protection for such rights. Further, if a constitution as the supreme law represents the 
highest standard of people’s values and beliefs, and outlines of the powers and limitations 
of the powers of the state,43 then constitutionalism provides the foundation that 
guarantees and operationalises rights. Put otherwise, rights are usually effectuated 
through constitutions; the best normative “space”, as it were, to entrench and protect 
rights from uncontrolled state power would be through a constitution. 

It should be evident at this point that rights that are constitutionalised could arguably 
offer better protection than rights that are not. In some cases, however, courts “read in” 
rights that are not explicitly recognised within constitutions. An example of such a right 
is the right to a healthy environment. In India, for example, the Indian Supreme Court 
has on occasion interpreted the right to life as encompassing the right to a quality 
environment.44 In explaining how this happens, an argument has been made that 
“[e]nvironmental values or rights may be constitutionalized … implicitly, by interpreting 
existing constitutional language to provide environmental protections.”45 Collins argues 
that the “recognition of environmental deprivations of existing rights does not require the 
creation of any new doctrine, but merely an ecologically literate reading of existing human 
rights.”46 May and Daly likewise argue that where environmental rights are read into 
existing constitutional human rights, the term of art is “derivative rights”.47 In other 
words, the advancement of the right to a healthy environment as a derivative right 
through reading in usually falls to the judiciary, which must “expand the purview of 
existing rights relating to citizens and their natural surroundings.”48  

                                        
43  Venter 2000 Constitutional Comparisons 58. 
44  See for example the Indian case of Banhua Mukti Morcha v Union of India, 3 SCC 161, 1984. For an 

overview of this case and more see the discussion in May and Daly 2015 Global Environmental 
Constitutionalism 118-124. 

45  Brandl and Bungert 1992 Harvard Environmental Law Review 5. In their analysis the authors go on to 
note that where a social policy can be used effectively to vindicate environmental concerns, as is the 
case in Germany, then it might not be essential to have a constitutional amendment protecting the 
environment. Brandl and Bungert 1992 Harvard Environmental Law Review 86. Also see Kiss and 
Shelton 2004 International Environmental Law 663. 

46  Collins 2007 McGill International Journal Sustainable Development Law & Policy 127-128. Takacs 2008 
NYU Environmental Law Journal 726. Also see Merrills 2007 “Environmental Rights” 669, who offers 
an opinion on what proponents for reading in hold: “It is not that the interests guarded by 
environmental rights are unworthy of protection; it is rather that in many instances they are adequately 
protected already”. 

47  May and Daly 2015 Global Environmental Constitutionalism 118. 
48  Gellers 2012 Review of Policy Research 530. Also see Boyle 2012 The European Journal of International 

Law 627 
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A more complex aspect, however, is that “reading in” sets out to define the purview of 
rights after the fact. In other words, the full gamut of rights is realised only when courts 
have the occasion to interpret the rights; before that occurs, it is possible that 
governments and their policy makers do not act with the fully realised view of rights in 
mind. Further, “reading in” is not always guaranteed in judicial processes. May has 
demonstrated, for example, that courts in the Netherlands, Switzerland and Greece 
declined to read the right to a healthy environment into some state policies or rights 
provisions.49 Similarly, Atapattu argues that tribunals may not always make the link 
between human rights and environmental problems.50 Nevertheless, it should be clear 
that rights can and do exist even in the absence of a constitution, because 
constitutionalism - or the idea of constitutionalism - is inherently bound up with rights.  

Unlike typical political human rights, the right to a healthy environment is much younger. 
Internationally, human rights are generally accepted to have developed after the Second 
World War. As we will see below, the right to a healthy environment developed somewhat 
later. The right was not included in the Universal Declaration of Human Rights,51 the 
International Covenant on Civil and Political Rights52 and the International Covenant on 
Economic Social and Cultural Rights,53 apparently because it was not envisaged then that 
environmental degradation could have the severe impact it now has on people and the 
environment (and other associated rights aspects) and that rights had the potential to 
ensure better environmental protection.54 In time it became clear that environmental 
protection was a matter of international concern and this led, along with a host of other 
environment-related initiatives, to the development of the right to a healthy environment. 
The sequential development explicating this is discussed below. 

                                        
49  May 2005 Pace Environmental Law Review 126; Bruch, Coker and VanArsdale 2001 Columbia Journal 

of Environmental Law 132. 
50  Atapattu 2002 Tulane Environmental Law Journal 91. 
51  (1948) G.A. res. 217A (III). 
52  (1967), I.L.M., 6, 368. 
53  (1967), I.L.M., 6, 360. 
54  Turner 2014 A Global Environmental Right 19. Boyd 2011 The Environmental Rights Revolution 12. 

The environmental movement started only later in the 1960s, most obviously with Rachel Carson’s 
groundbreaking book, Silent Spring. Collins 2007 McGill International Journal Sustainable Development 
Law & Policy 123; Soyapi 2016 Transnational Environmental Law 209. 
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2.3  The development of the right to a healthy environment at the 
international, regional and national levels 

Humanity has a deleterious impact on the environment. Economic interests represented 
by industrial enterprises are often more powerful than the governments of the countries 
where they operate.55 This in turn has allowed for the commercialisation of nature’s 
resources like land, oceans and natural resources.56 For Turner, this demonstrates that 
the global legal architecture has long been predisposed to environmental degradation.57 
How could it be that a right whose observance or violation determines the very survival 
of the human race is not recognised through enforceable law at all levels? One reason 
could be that the buy-in of large industrial powers is lacking. For instance, the United 
States of America (USA) and China do not support the legal recognition of the right to a 
healthy environment.58 This failure to support the right, as Weston and Bollier put it, 
correlates with advanced economies “that are operationally if not also ideologically 
committed to neoliberal economic dealing, domestically and internationally.”59 Although 
this is a generalisation, it seems trite that the right to a healthy environment opposes 
such a neo-liberal growth agenda and the environmental damage it causes, which at least 
partly explains why the right to a healthy environment generally has developed slowly in 
international law.60  

2.3.1 The early development of the right to a healthy environment  

From an international law perspective, the right to a healthy environment has a history 
that is mostly embedded in soft law.61 The first Earth Day was held on 22 April 1970 in 
the USA, heralding a wave of environmental consciousness62 that had eluded the drafting 
of many preceding human rights treaties. The Stockholm Declaration in 1972 recognised 
                                        
55  Weston and Bollier 2013 Journal of Human Rights and the Environment 117. 
56  Weston and Bollier 2013 Journal of Human Rights and the Environment 117. Also see Kotzé 2016 

Global Environmental Constitutionalism in the Anthropocene 141. 
57  Turner 2014 A Global Environmental Right 36. 
58  Weston and Bollier 2013 Journal of Human Rights and the Environment 118. 
59  Weston and Bollier 2013 Journal of Human Rights and the Environment 118. The authors go on to 

argue that “there never will be a human right to environment widely honoured across the globe in any 
official sense, least of all an autonomous one as is currently, essentially loosely, conceived.” 

60  As will be demonstrated hereunder, the right has been significantly increasing in developing states. 
61  For May and Daly, IEL itself is mostly soft law. May and Daly 2015 Global Environmental 

Constitutionalism 21. 
62  Freeman 2002 The Journal of Economic Perspectives 125; Nelson 1980 

https://archive.epa.gov/epa/aboutepa/earth-day-70-what-it-meant.html.   

https://archive.epa.gov/epa/aboutepa/earth-day-70-what-it-meant.html
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the link between human rights and the environment through Principle 1,63 but this was 
not followed up with a binding agreement. However, this was taken as the first official 
international recognition and the impetus for the nascent emergence of the right to a 
healthy environment at regional and domestic levels.64  

Developing countries spearheaded by Zaire’s President Mobutu Sese Seko, proposed the 
idea of a World Charter for Nature at the International Union for Conservation of Nature 
and Natural Resources (IUCN) meeting in 1975,65 and in 1982 the United Nations (UN) 
General Assembly adopted the World Charter for Nature.66 This was the first document 
of its kind to focus on nature (as distinct from human beings) through an ecocentric 
lens.67 The Charter also referred to the right to access to information as well as the right 
to participate in environmental decision-making.68 Despite being a non-binding 
instrument, it succeeded in at least prompting governments to address hitherto neglected 
environmental problems in a more systemic way.69  

Not much happened in the following years until 1989, when the Hague Declaration on 
the Environment70 was signed by 24 countries.71 The Declaration highlighted the need 
for cooperation in dealing with threats to the shared environment of the world and for 
the recognition and protection of rights of future generations. It stated, among other 
things: 

Because of the nature of the dangers involved, remedies to be sought involve not only the 
fundamental duty to preserve the ecosystem, but also the right to live in dignity in a viable 
global environment, and the consequent duty of the community of nations vis-a-vis present 

                                        
63  Principle 1 stated the following: “Man has the fundamental right to freedom, equality and adequate 

conditions of life, in an environment of a quality that permits a life of dignity and well-being, and he 
bears a solemn responsibility to protect and improve the environment for present and future 
generations.” 

64  Soveroski 2007 Review of European, Comparative & International Environmental Law 261. 
65  Wood 1985 Ecology Law Quarterly 978. 
66  A/RES/37/7, available at http://www.un.org/documents/ga/res/37/a37r007.htm. 
67  Atapattu 2002 Tulane Environmental Law Journal 75. 
68  See paragraphs 16 and 23. 
69  Wood 1985 Ecology Law Quarterly 990. 
70  March 11, 1989, 28 I.L.M., 1308. 
71  The Declaration was the result of a two-day conference initiated by France, the Netherlands and 

Norway. The other states were Australia, Brazil, Canada, Cote d'Ivoire, Egypt, Federal Republic of 
Germany, Hungary, India, Indonesia, Italy, Japan, Jordan, Kenya, Malta, New Zealand, Senegal, Spain, 
Sweden, Tunisia, Venezuela, and Zimbabwe. 

http://www.un.org/documents/ga/res/37/a37r007.htm
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and future generations to do all that can be done to preserve the quality of the 
atmosphere.72  

Despite this undertaking, there was still no global agreement on the right to a healthy 
environment.73 Following these developments, the World Commission on Environment 
and Development (WCED) was established. Its well-known Brundtland Report put an 
explicit emphasis on the right to a healthy environment. Principle 1 of annexure 1 titled 
“Summary of Proposed Legal Principles for Environmental Protection and Sustainable 
Development Adopted by the WCED Experts Group on Environmental Law”74 notes that 
“[a]ll human beings have the fundamental right to an environment adequate for their 
health and well-being”.  

In 1990 the UN stated that it “recognizes that all individuals are entitled to live in an 
environment adequate for their health and well-being”.75 However, at the 1992 Earth 
Summit (with its Rio Declaration), the UN did not reaffirm this 1990 statement. Turner 
claims that the UN probably shifted emphasis from a fundamental right to a healthy 
environment to the notion of sustainable development,76 even though the global 
environment was deteriorating and the failure to address environmental degradation 
continued to threaten human health and life.77  

Several years later not much has changed, and the net result is that there is still no 
globally binding right to a healthy environment. Even after the report by the UN Special 
Rapporteur on Human Rights and the Environment (or the Ksentini Report)78 facilitated 
the drafting of the Draft Principles on Human Rights and the Environment,79 the Human 
Rights Commission did not adopt the principles. Despite this, the issue of the right to a 

                                        
72  Declaration to The Hague on the Environment (1989), I.L.M., 28 1308. 
73  The UN voiced its concern regarding “the consequent effects [of environmental degradation] on the 

condition of man, his physical, mental and social well-being, his dignity and his enjoyment of basic 
human rights, in developing as well as developed countries.” See UN General Assembly in Resolution 
2398 (XXII: Problems of the Human Environment), 3 December 1968. 

74  1987, A/42/427: Our Common Future: Report of the World Commission on Environment and 
Development 

75  Declaration 1 of the UN Declaration on the Need to Ensure a Healthy Environment for the Well-Being 
of Individuals, G.A. Res. 45/94, 1990. 

76  Turner 2009 A Substantive Environmental Right 8. 
77  Shelton 1992 Stanford Journal of International Law 104. 
78  Madam Ksentini was UN Special Rapporteur on Human Rights and the Environment under the United 

Nations Sub-Commission on Prevention of Discrimination and Protection of Minorities. 
79  Draft Principles on Human Rights and the Environment, E/CN.4/Sub.2/1994/9, Annex I (1994).  
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healthy environment remained current, with the UN Human Rights Council in 2012 
deciding to appoint an Independent Expert on Human Rights and the Environment, John 
Knox (who was subsequently appointed as Special Rapporteur, from 2015).80 On the 24th 
of March 2014 the UN Human Rights Council noted that “human rights law sets out certain 
procedural and substantive obligations on States in relation to the enjoyment of a safe, 
clean, healthy and sustainable environment”.81 

Most supra-national developments relating to the right to a healthy environment have 
been happening on a regional level and these are in turn briefly discussed below. 

2.3.2 The right to a healthy environment at the regional level  

Regional legal frameworks apply with regional specificities rather than widespread 
application. The obvious exception in the environmental rights domain is the Convention 
on Access to Information, Public Participation in Decision-making and Access to Justice 
in Environmental Matters (hereafter Arhus Convention),82 which applies regionally to 
Europe but is open for ratification to all UN member states. From the regional frameworks, 
it is possible to determine some generic aspects in the wording of the right to a healthy 
environment. Such wording is important to the extent that it demonstrates the concerns 
and issues which the right to a healthy environment is envisaged to address.  

Although it is one of the poorest and most under-developed regions in the world, Africa 
had the first binding human rights instrument that provides for a right to a healthy 
environment.83 The African Union codified “the right to a general satisfactory 
environment” favourable to people’s development in the ACHPR.84 Despite its novelty, as 

                                        
80  His mandate includes, among other objectives: To work on identifying challenges and obstacles to the 

full realization of human rights obligations relating to the enjoyment of a safe, clean, healthy and 
sustainable environment and protection gaps thereto, including in the context of sustainable 
development; To promote and report on the realization of human rights obligations relating to the 
enjoyment of a safe, clean, healthy and sustainable environment, and to disseminate his or her 
findings by, inter alia, continuing to give particular emphasis to practical solutions with regard to their 
implementation and to submit an annual report, including conclusions and recommendations, to the 
Human Rights Council. See UN Mandate 2015 http://srenvironment.org/un-mandate/.  

81  United Nations Human Rights Council, A/HRC/25/L.31 available at 
http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/25/L.31 (accessed 24 February 2016). 

82  (1999) I.L.M., 38, 517. 
83  Shelton 1992 Stanford Journal of International Law 126; Atapattu 2002 Tulane Environmental Law 

Journal 87. 
84  Article 24. The right is beset by criticism related to its potential ambiguity. Bindu 2010 “Environmental 

and Developmental Rights” 45. 

http://srenvironment.org/un-mandate/
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was noted earlier, the right has been criticised for being rather vague.85 The Organization 
of American States adopted the Additional Protocol to the American Convention on 
Human Rights in the Area of Economic, Social and Cultural Rights “Protocol Of San 
Salvador”,86 which provides in article 11 that “[e]veryone shall have the right to live in a 
healthy environment and to have access to basic public services”.87 Further, the ASEAN 
Human Rights Charter88 provides for the right to a “clean and healthy environment”,89 
while the right to a healthy environment is read in as part of the right to an adequate 
standard of living that ensures well-being and a decent life in the Arab Charter on Human 
Rights.90 In its preamble, the Aarhus Convention provides for the right to a healthy 
environment in the following way: 

[e]very person has the right to live in an environment adequate to his or her health and 
well-being, and the duty, both individually and in association with others, to protect and 
improve the environment for the benefit of present and future generations.91 

Evidently, this is one convention that explicitly refers to environmental duties in addition 
to rights. Although it is primarily a European-based convention, it has gained increased 
traction internationally. Despite all the differences in terminology and grounding, the 
common thread that runs through the right to a healthy environment as it is provided for 
in these regional provisions is the imperative to protect the quality of life and well-being 
of human beings.  

2.3.3 The right to a healthy environment at the national level 

It seems, though, that much of the development of the right to a healthy environment 
has also been happening in alternative regulatory spaces, notably at the domestic level, 
where it really matters.92 Yugoslavia is believed to have been the first country to codify 

                                        
85  Bindu 2010 “Environmental and Developmental Rights” 45; Turner 2014 A Global Environmental Right 

26. 
86  1988. The Protocol of San Salvador came into force in 1999 
87  Protocol of San Salvador (1998), A-52. 
88  1988. 
89  See article 3(2). Available at http://www.refworld.org/pdfid/452678304.pdf.  
90   See article 38.  
91  Because it is in the preamble, it could be seen as an unenforceable right. While it does not form part 

of the enforceable provisions, it does provide some insights into what such a right could look like.  
92  What is peculiar about the right to a healthy environment is that it is perhaps the only type of right 

that has developed domestically without having binding international law status.  

http://www.refworld.org/pdfid/452678304.pdf
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the right to a healthy environment in a constitution93 worldwide when it did so in 1974. 
Since then, there has been a mushrooming of the right to a healthy environment, with 
current estimates noting that 150 out of 193 countries with constitutions recognise some 
form of environmental right and/or duties.94 With specific reference to Africa and the 
countries to be discussed further, it is possible to note a common thread within the 
provision of the rights. The Constitution of Uganda recognises every Ugandan’s “right to 
a clean and healthy environment.”95 The Constitution of Kenya recognises every person’s 
“right to a clean and healthy environment”.96 The Constitution of South Africa provides 
that “[e]veryone has the right- (a) to an environment that is not harmful to their health 
or well-being”.97 Lastly, the Constitution of Zimbabwe provides for everyone’s right “to an 
environment that is not harmful to their health or well-being”.98  

Like the regional frameworks, these provisions have human concerns as the centrepiece 
of environmental protection. It is also noticeable that none of these countries follow the 
wording of section 24 of the ACHPR in any explicit way. This could be perhaps because 
the right is juxtaposed with development, which is required to be favourable to people.99 
The rights do, however, mirror the provisions in other regions (like those in the Aarhus 
Convention and the Protocol of San Salvador), demonstrating that the development of 
the right to a healthy environment is not happening in a vacuum but in a globalised world 
where laws and legal processes are increasingly becoming exposed to each other.100  

2.3.4 The wording of the right to a healthy environment 

The meaning of rights in general and how they relate specifically to the right to a healthy 
environment has already been discussed. The words “healthy”, “well-being” and 

                                        
93  Constitution of the Socialist Federative Republic of Yugoslavia. 
94  Boyd 2015 “Constitutions, Human Rights and the Environment” 171-175. 
95  Article 39. 
96  Article 42. 
97  Section 24(a). 
98  Section 73(1)(a). 
99  It will be shown later in the discussion of the countries that all the countries allow for some 

development to take place within the conceptualisation of the right to a healthy environment. 
100  See generally Kotzé LJ and Soyapi CB “Transnational Environmental Law: The Birth of a Contemporary 

Analytical Perspective” in Douglas Fisher (ed.) Research Handbook on Fundamental Concepts of 
Environmental Law (2016 Edward Elgar, Cheltenham) 82-110. 
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“environment” require some further clarification here.101 In relation to the former, Lee 
states that a violation of the right to a healthy environment as a human right happens 
when the environment is degraded to the point where “serious” health consequences for 
a specific group of people or a disruption of people’s way of life happens.102 The author 
assumes that only serious health consequences constitute a violation of the right; but 
this could be construed as inconclusive and open-ended. What, after all, is the threshold 
of “serious”? Is it serious to the point of death or serious enough to disrupt a way of life? 
Further, this conceptualisation excludes non-human species.103 While arguments could be 
made out in support of environmental protection for other non-human species and 
nature, it would also be difficult to develop a generalised and concrete measurement of 
what counts as healthy for birds, mammals, insects etc.104 What counts as healthy for 
human beings is subject to contestation, as a “healthful environment” is undefinable to 
the satisfaction of all, and a proper determination will probably have to be made on a 
case by case basis.105 However, it is reasonable to assume that “healthy” within the 
phrase “the right to a healthy environment” is usually related to being free from the 
harmful/unhealthy effects of issues like “pollution, waste disposal, and other sorts of toxic 
contamination, since the most immediate threats to health and well-being concern 
contamination of air, water and food.”106 By this reading, a threat to human health - no 
matter how minor - could trigger the violation of the right to a healthy environment.107   

Of the countries discussed, only South Africa and Zimbabwe have the word “well-being” 
in the formulation of their right to a healthy environment. Glazewski observes that the 
term well-being is not a legal term and does not have a legal meaning. He affirms that 

                                        
101  In environmental rights language, the word healthy is often synonymised or replaced by other words 

like clean, adequate, decent, satisfactory, safe or viable environment. See generally Turner 2014 A 
Global Environmental Right 29; Leib 2011 Human Rights and the Environment 91; Nickel 1993 Yale 
Journal of International Law 281; Hodkova 1992 Connecticut Journal of International Law 79; Collins 
2007 McGill International Journal Sustainable Development Law & Policy 136-137; Boyle 2012 The 
European Journal of International Law 613; May and Daly 2015 Global Environmental Constitutionalism 
64. 

102  Lee 2000 Columbia Journal of Environmental Law 285. 
103  See further discussion below on the addressees of the right to a healthy environment. 
104  See further discussion below on the addressees of the right to a healthy environment. 
105  Brandl and Bungert 1992 Harvard Environmental Law Review 82. Also see May and Daly 2015 Global 

Environmental Constitutionalism 93-94 for a broader discussion on the difficulties inherent in assigning 
the adjectives healthy, balanced or quality to the environmental right. 

106  Hayward 2000 Political Studies 559. Also see Nickel 1993 Yale Journal of International Law 284. 
107  This is perhaps why there is framework legislation that builds on from a constitutional right to a healthy 

environment. 
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well-being “encompasses the essence of environmental concern, namely a sense of 
environmental integrity; a sense that we ought to utilise the environment in a morally 
responsible, considered and ethical manner.”108 Whilst agreeing with Glazewski, Kotzé 
and Du Plessis view well-being as having to do with issues that go beyond the 
environment and health effects associated with the environment in that it covers a 
person’s welfare.109 They go on to argue that contentment is at the centre of well-being, 
with the result that if environmental harm disturbs such contentment, then the right to 
well-being is violated.110 It could be possible then that environmental damage might not 
be harmful to health yet affect one’s well-being; well-being thus conceptualised is broader 
than health. An example would be odour from a factory, that might make one 
uncomfortable but not sick.111 Another example offered by Kidd is that if well-being has 
to do with the aesthetic dimension of the environment, “the sense of place of a quiet 
suburb would almost certainly be harmed by excessive development.”112 

If not delineated, the meaning of environment could be exceptionally broad, especially if 
one considers Einstein’s purported words: the environment is “everything that’s not 
me”.113 If such an argument is accepted, then one runs the risk that everything is the 
environment, with the result that it becomes too broad, which in turn could pose 
interpretational and enforcement difficulties for legal purposes.114 However, one can 
realistically assume that any description of the “environment” within the right to a healthy 
environment must have a direct relationship/connection to the environment. Fortunately, 
the term “environment” is clearly defined in several legal texts. For example, the 

                                        
108  Glazewski 2005 Environmental Law in South Africa 77. 
109  Kotzé and Du Plessis 2010 Journal of Court Innovation 167. Also see Du Plessis 2011 South African 

Journal on Human Rights 291 for the view that well-being “is necessary to living meaningfully beyond 
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110  Kotzé and Du Plessis 2010 Journal of Court Innovation 167. Also see De Wet and Du Plessis 2010 
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112  Kidd 1999 South African Journal of Environmental Law and Policy 262. For further discussion of the 
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European Union defines the environment in its legislation as a “[C]ombination of elements 
whose complex inter-relationships make up the settings, the surroundings and the 
conditions of life of the individual and of society as they are and as they are felt”.115 
Similarly, the NEMA offers one of the most elaborate and encompassing descriptions of 
the environment. Section 1 of the Act states that the environment is: 

[T]he surroundings within which humans exist and that are made up of  
(i) the land, water and atmosphere of the earth; (ii) micro-organisms, plant and animal life;  
(iii) any part or combination of (i) and (ii) and the interrelationships among and between them; 
and  
(iv) the physical, chemical, aesthetic and cultural properties and conditions of the foregoing that 
influence human health and well-being.  

 
Commenting on this section, Kotzé notes that this definition is as broad a definition as 
can be found, because it “includes all environmental media, biological life forms and 
processes, chemical, aesthetic and cultural components”.116 This observation is not 
without merit, as another scholar has argued, albeit with reference to another provision, 
that “environment” presumes that there is something public and shared at stake; 
something of a general concern.117 The environment includes the natural world, 
resources, human-made elements and even perceptions of and experiences related to 
the foregoing.118 In other words, it is not only about what we explicitly recognise to be 
the environment, but also elements that we have no physical control over, like space, a 
sense of place, and the broader Earth system. This expansive conception of the 
environment is perhaps why environment-related rights in their general form are often 
criticised for being too broad, vague and generalised. Indeed, May and Daly argue that 
this allows for expansive and diverse kinds of environmental claims which do not always 
work in favour of effectively enforcing environmental rights-based claims.119 The upside, 
of course, is that the right to a healthy environment, because of its virtually all-
encompassing scope, potentially offers a very wide scope of protection. Thus, in the light 
of the foregoing, an important aspect to be considered in the country analysis is how the 
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framework laws building on the right to a healthy environment define important words 
like healthy, environment and well-being. 

2.4  The generic manifestations of the right to a healthy environment 

Having set out the general foundation of rights, the value of constitutionalism for rights, 
and the development of the right to a healthy environment in general terms, as well as 
the broad parameters of the right, it is important to determine how the right to a healthy 
environment is classified within the division of rights, as well as the right’s orientation, 
including to whom or to whose benefit it is addressed.  

2.4.1 The taxonomy of the right to a healthy environment within the division of rights 

Generally, rights are divided into various categories. This division of rights into different 
generations does not imply hierarchy, but is based on the historical evolution in the 
development of the rights as well as the differences in their theoretical underpinnings.120 
Classically, first generation or political rights such as the right to life and human dignity121 
require non-interference from or by the state. Second generation or socio-economic 
rights122 demand action from/by the state towards meeting some of the needs of 
people.123 Third-generation124 rights are usually referred to as group rights or solidarity 
rights. They are rights that recognise the community of people and their collective 
interests in a habitable world. This is the category in which the right to a healthy 

                                        
120  Shelton 1992 Stanford Journal of International Law 122. While the idea of generations of rights might 

connote that some are more important than others, this is actually not the case: “The term ‘generation’ 
distinguishes the various conceptual groups of human rights currently recognized in international law. 
Use of this term….. recognizes that the human rights regime is essentially dynamic and that additional 
human rights may be proclaimed as changing human needs are recognized and addressed.” See 
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environment usually resorts.125 Venter, however, proposes an alternative and interrelated 
classification. He classifies rights in five diverse ways:  

i. Normative rights, which are founded on human rights. These include the rights to 
dignity, liberty and equality. 

ii. Subjectively enforceable defensive rights that people can enforce against 
violations. These include property rights and privacy rights.  

iii. Procedural rights, which ensure that states adhere to due processes without the 
arbitrary exercise of powers. These include the rights of arrested persons and the 
right of access to courts. 

iv. Community-oriented rights, which relate to one’s rights to participate within a 
community. These include the right to religion and cultural and linguistic rights. 

v. Rights to state performance, which require the state to either act or refrain from 
acting. These include the right to access to information, among others.126 

From these five classifications it is possible to distinguish between two broad derivatives 
of rights. There are those rights which could be considered absolute or “categorical rule-
like structure” rights.127 Such rights could include the right to human dignity, which is 
often considered non-derogable.128 Conversely, there are those rights for which policy 
considerations might override the unbridled exercise of such rights, or as one scholar 
calls them, abstract rights.129 Such rights include the right to freedom of speech and the 
right to a healthy environment.  

                                        
125  Gellers 2012 Review of Policy Research 524; Atapattu 2002 Tulane Environmental Law Journal 109. 
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Shelton, however, believes classification does not help us much in determining whether 
a claim can be recognised as a human right or not.130 Three reasons justify this claim. 
First, to take the example of the right to a healthy environment, the right cannot be 
broadly categorized under first generation rights (negative rights) because these require 
the government not to interfere, whereas the right to a healthy environment also requires 
deliberate government action for its protection and promotion.131 Second, if they are 
categorized as second generation rights only, which create positive obligations, there is 
a risk that they will be considered less fundamental than negative obligation rights.132 
Further, the extent to which states must act and the exact determination of what 
constitutes a healthy environment is not settled. Third, in modern day parlance, it is 
accepted that all rights impose both negative and positive obligations to some extent.133 
Such categorizations accordingly do not help in clarifying the type of obligations flowing 
from the right to a healthy environment.  

In doing away with these categories, Boyd instead asserts that the right to a healthy 
environment has both negative and positive elements in that one has a right not to be 
exposed to harmful substances (a negative obligation right), while one also has a right 
to clean air and water (positive obligations).134 This is in line with the established 
obligations that rights entail: states must protect, respect and promote rights.135 Put 
differently, states must avoid engaging in environment-damaging activities, they must 
actively act to stop environmental damage, and they must actively take steps to realise 

                                        
130  Shelton 1992 Stanford Journal of International Law 123. Also see Cullet for the view that “we cannot 
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Environmental Constitutionalism 19, for the view that “human and environmental rights are 
complementary and synergistic”. 

134  Boyd 2011 The Environmental Rights Revolution 24. Also see Shelton 1992 Stanford Journal of 
International Law 124; Wilson 2004 Emory Law Journal 642; Gellers 2014 “Global Norms and Green 
Constitutions” 5. 

135  See for example section V(i) of the National Objectives and Directive Principles of State Policy 
(contained in the Constitution of the Republic of Uganda, 1995; s 7(2) of the Constitution of the 
Republic of South Africa, 1996; article 21(1) of Constitution of Kenya, 2010 and s 44 of the Constitution 
of Zimbabwe Amendment (No. 20) Act, 2013. 
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and promote the right to a healthy environment.136 This can be done through the 
promulgation of laws and the provision of procedures and institutions like the judiciary 
through which violations could be challenged and addressed.137  

In sum, the right to a healthy environment defies classification within the often-discussed 
division of rights. If we are to take Venter’s above classification, for instance, one could 
argue that the right to a healthy environment in its broad general nature is normative, 
subjectively enforceable, procedural, community oriented and reliant in part on state 
performance. As Kotzé says, the right to a healthy environment is “at once normative, 
subjective and enforceable, procedural, community oriented and socio-economic”.138 
More crucially, however, in the larger scheme of things, the right to a healthy environment 
is basic to all other rights, including life itself.139 As Bosselmann states:  

… we can think of the environment as a universal concern. Arguably, the environment is even more 
fundamental than human rights as it represents the natural conditions of all life including human 
beings. Both the protection of human rights and the protection of the environment are 
constitutionally relevant precisely because of their fundamental importance.140 

 

2.4.2 The addressees of the right to a healthy environment 

The way in which the right to a healthy environment is framed (including its orientation) 
has often come under criticism. An argument has been made that people see themselves 
as the masters and beneficiaries of nature, as opposed to being servants or stewards, 
and use “human” rights to entrench such mastery and to exploit environmental benefits 
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by laying claim as of right to the environment.141 In view of this criticism, this section 
discusses the addressees of the right to a healthy environment.  

2.4.2.1 Humans as addressees of the right to a healthy environment 

Some scholars argue that environmental issues fit well within the human rights paradigm 
because their goal is to enhance the quality of human life.142 In other words, the right to 
a healthy environment is anthropocentric in nature, having humans at the centre of its 
concern.143 This is in line with the term that is sometimes used, i.e., “environmental 
human rights”.144 Indeed, there is merit to the argument that there is a moral claim to 
humans having the right to a healthy environment.145 Boyd argues that the characteristics 
of environmental rights are that their moral basis exists whether or not a state recognises 
them, they are universal (widely agreed upon and held by everyone) and their intent is 
to ensure the dignity of all human beings.146 As mentioned above, the right to a healthy 
environment is tied to the enjoyment of all other human rights, including the rights to 
life, equality and human dignity.147  
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Shelton sees both human rights and environmental protection as “representing different, 
but overlapping, societal values”,148 and Cullet argues that “…the underlying philosophy 
of a right to environment points to humankind's dependence on the existence of life on 
earth”.149 Such an anthropocentric approach to the right to a healthy environment clearly 
recognises the value of nature for human life.150 It places people at the epicenter of the 
equation and requires environmental protection to be sufficient to the extent that it 
maximizes human protection or enjoyment of the natural environment, arguably though 
almost always at the cost of environmental integrity. 

2.4.2.2 Nature as an addressee of the right to a healthy environment 

In contrast to the anthropocentric approach discussed above, when nature is conceived 
of as the addressee of the right to a healthy environment, the argument generally holds 
that human beings are merely part of the collection of ecological elements and processes 
that make up the Earth system.151 In other words, humans are no more important than 
the rest of the Earth system entities. The right to a healthy environment in such a 
conceptualisation is deemed to be ecocentric.152 Thus conceived, the right to a healthy 
environment could also refer to the rights of the environment (as a bearer of rights), 
more often described as the rights of nature, as opposed to the rights of humans to a 
healthy environment.153 This ecocentric view holds that environmental law, and its 
associated constructs of rights, must seek to protect nature in its own right and for human 
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benefits.154 It is this view that accommodates radical propositions like Stone’s thesis that 
natural objects can have standing in their own right: 

It is not inevitable, nor is it wise, that natural objects should have no rights to seek redress 
in their own behalf. It is no answer to say that streams and forests cannot have standing 
because streams and forests cannot speak. Corporations cannot speak either; nor can 
states, estates, infants, incompetents, municipalities or universities. Lawyers speak for 
them, as they customarily do for the ordinary citizen with legal problems.155 

One notable and innovative example of such a radical proposition can be found in the 
Constitution of Ecuador.156 The Constitution recognises the rights of nature (Pachamama 
or the Incan mother-goddess),157 emphatically stating that nature is worthy of protection 
in her own right. The duty to protect nature in the Ecuadorian Constitution lies both with 
the state and the citizenry.158  

We can thus observe that a central thesis in the ecocentric argument is the acceptance 
of the indispensability of nature and humans to the entire sustainability issue. Our actions, 
no matter how small, impact on environmental integrity. Thus the environment must also 
be protected from people for its own benefit.159 In trying to understand how people could 
fit within the ecocentrism paradigm, some scholars have argued for the reconfiguration 
of the right to a healthy environment, whereby such a right should instead impose a duty 
of stewardship on people. For instance, Weston and Bollier argue for the reimagining of 
the right to a healthy environment from the right’s current anthropocentric incarnation of 
a human entitlement to a form of commons- and rights-based ecological governance.160 
Such a human right to commons- and rights-based ecological governance could be 
referred to as a “meta right”, in that it constitutes a foundational right or a “species right” 
in keeping with the appreciation of the gravity of the ecological threat we are facing.161 
Collins offers an alternative approach, arguing that a preferable formulation of the right 
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to a healthy environment which recognises both humans’ and nature’s needs would be 
the right to a ‘healthy and ecologically balanced’ environment.162 An ecologically balanced 
environment, as Collins argues, has been suggested to be “the basis for a new human 
relationship with nature”, which is at once also consistent with the notion of ecosystem 
integrity and the need to protect such integrity.163  

2.4.2.3 Anthropocentric or ecocentric rights? 

While considerable criticism could be levelled against the anthropocentric approach, and 
while this thesis does not necessarily support such an approach, the conceptualization of 
the right to a healthy environment in this thesis takes on an anthropocentric orientation. 
Such an orientation is typical within countries in the Global South, that are still developing 
and working to achieve social justice, and it is in keeping with the more general 
anthropocentric orientation of the right to a healthy environment the world over.164 Thus, 
we see that all the countries analysed in the next chapters (all of them developing 
countries in the Global South) legally provide the right to a healthy environment in an 
anthropocentric fashion.165 This, however, does not mean that due regard and attention 
is not given to the need to ensure that there are duties related to the protection of the 
environment or that the right does not provide at least some level of meaningful 
environmental protection at the constitutional level. This acceptance is evident in some 
circles, as some state constitutions, in addition to providing for the right to a healthy 
environment, impose duties on citizens towards the environment. For example, the 
Constitution of Uganda requires every citizen to “create and protect a clean and healthy 
environment.”166 Similarly, the Constitution of Kenya, 2013, provides that: “[e]very 
person has a duty to cooperate with State organs and other persons to protect and 
conserve the environment and ensure ecologically sustainable development and use of 
natural resources.”167 This clearly shows that even though states can provide for an 
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anthropocentric right to a healthy environment, they also often create separate 
obligations related to the protection of the environment, thus working at least to some 
extent to diminish the potential negative effect of anthropocentric claims.168 It also shows 
that environmental protection must be viewed not only as a means to facilitate the 
fulfillment of other rights, but also as a goal in itself.169 So, while the right to a healthy 
environment in the countries under discussion is anthropocentric, their constitutions do 
provide duties (on the state and citizens) towards the environment which could result in 
a recognition of the ecocentric approach, albeit to a limited extent. In addition to duties, 
the right to a healthy environment also establishes a meaningful constitutional threshold 
for environmental protection and the protection of associated health and well-being 
interests.  

2.4.3 The benefits and drawbacks of the right to a healthy environment 

As an outcome of the wording and orientation of the right to a healthy environment, 
several benefits and drawbacks are associated with the right. Boyd argues that the 
constitutional right to live in a healthy environment represents a hope and an aspiration 
that the ways of the past (in relation to pollution and the destruction of the environment) 
can be replaced by a cleaner and greener society in future.170 Indeed, one could argue 
that it could be considered regressive not to include the right to a healthy environment 
in any new constitution or constitutional amendment, because there are many benefits 
to the right.171 Some of these benefits and the arguments that can be raised against the 
right to a healthy environment are summarised below.  

                                        
168  Coupled with duties, it is also arguable that regulatory approaches like environmental impact 

assessments which would sometimes require would-be polluters to demonstrate the harmlessness of 
their proposed actions could be the closest to ecocentricism, in that one is recognising the right of 
nature (the atmosphere, land or oceans) not to be polluted. 

169  Cullet 1995 Netherlands Quarterly of Human Rights 33.  
170  Boyd 2011 The Environmental Rights Revolution 3. In his analysis Boyd goes on to establish that the 

constitutional protection of the right to a healthy environment could be a powerful tool for transforming 
the destructive path humanity has embarked on.  

171  Zambia recently went through a comprehensive constitutional amendment and the 2016 amended 
constitution does not include the right to a healthy environment. Every citizen is, however, given a 
responsibility to “protect and conserve the environment and utilise natural resources in a sustainable 
manner”. See s 42(1)(c) of the Constitution of Zambia (Amendment) Act, 2015. 
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2.4.3.1 The benefits of the right to a healthy environment 

The constitutional protection of the right to a healthy environment provides an impetus 
for stronger environmental laws.172 The argument is that a constitution, as the 
Grundnorm of a polity, sets the benchmark for legislation and governance that flow from 
the constitution, with the result that every law or action that is inconsistent with a 
constitutional provision is deemed unconstitutional.173 Such an arrangement means that 
government policies are informed by the imperatives of the constitution on the specific 
right to a healthy environment. A practical example can be found in Uganda, where the 
Constitution requires parliament to enact laws for protecting and preserving the 
environment from abuse, pollution and degradation; for managing the environment for 
sustainable development; and for promoting environmental awareness.174 All these 
objectives are operationalised through the country’s NEA.175 In South Africa, the NEMA 
as the framework environmental law, directly flows from the Constitution’s requirement 
that everyone must “have the environment protected, for the benefit of present and 
future generations, through reasonable legislative and other measures”.176 Kenya 
recently amended its framework environmental law (the EMCA) for the purposes of 
aligning it with the Constitution, which requires the state to protect the environment “for 
the benefit of present and future generations through legislative and other measures”.177 
Zimbabwe is yet to amend its EMA framework legislation in line with the Constitution of 
Zimbabwe, although its EMA does provide for the right to a healthy environment and the 
rights of future generations.178 

The nature of the right to a healthy environment as an open-ended right can help to 
protect people even from harms that are not yet covered by legislation.179 In this way, a 
constitutionalised right to a healthy environment provides the tools which can be adapted 
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to suit any allegation of environmental harm.180 As argued earlier, once constitutionalised, 
these rights also prevent rollbacks181 in that a government’s policies will have to be tied 
to constitutional requirements.182 Brandl and Bungert say: “constitutional enactment of 
environmental goals offers an opportunity to promote environmental concerns at the 
highest and most visible level of a legal order, where the impact on laws and the public 
could prove to be quite dramatic.”183 Similarly, May believes that constitutionalised rights 
matter more than statements of policy because “[t]hey reflect the rights society deems 
most salient”.184  

The right to a healthy environment also facilitates and fosters accountability.185 Where it 
is constitutionalised, government actions and potential/planned actions must be 
measured against the rights of people to a healthy environment. For Gellers, the purpose 
of the right to a healthy environment is primarily to “unite and advance the causes of 
protecting human rights and the environment within a legal system”.186 In practice, 
accountability can be enforced through the judiciary, with people having the right to have 
the government account for its actions if it violates or if there is a potential violation of 
rights.187 Relatedly, Boyd argues that the right to a healthy environment could generally 
strengthen democracy, in that citizens would normally have procedural rights such as 
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access to information, public participation in decision making and access to judicial 
remedies.188 Thus, the enforcement of environmental law can be generally improved 
through accountability flowing from the right to a healthy environment.  

Another benefit would be that the right to a healthy environment offers greater 
environmental protection and protection of human health and well-being. It was indicated 
earlier that the right to a healthy environment is basic to many other rights. The corollary 
of this is that the right to a healthy environment could also ensure that other rights are 
better protected: if the right to a healthy environment is successfully protected, then the 
rights to life and dignity would possibly also be. 

2.4.3.2 Drawbacks of the right to a healthy environment 

The criticisms levelled against the right to a healthy environment are many and varied. 
Yet, as will become evident, the benefits potentially outweigh the drawbacks, which are 
briefly summarized below.  

Generally, the right to a healthy environment has been described as vague, in that the 
right is indeterminate and thus redundant.189 As regards the first criticism, it is evident 
that the right is often vague as its varied descriptions indicate.190 However, this is 
important for including future environmental concerns that might not be immediately 
known or to widen the net cast by the right’s scope of protection.191 As for redundancy, 
the argument is that some humans rights (like the right to life) could be used to claim for 
environmental protection and that torts (or delicts) provide similar remedies to what the 
right to a healthy environment offers.192 Earlier it was shown that the reading of the right 
to a healthy environment into existing rights is not always assured, though it does occur. 
In any case, an explicitly guaranteed right potentially offers better protection and grounds 
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for a challenge than a right that must be imputed,193 simply because it offers greater 
clarity and legal certainty.  

Another criticism of the right to a healthy environment concerns the right’s orientation. 
For example, Burdon argues that the word “human”, in environmental human rights, 
perpetuates a species focus,194 thereby elevating human beings as if to assume that they 
are not part of the environment but masters of it. Grear argues that law itself revolves 
around Anthropos (the human) and all other life forms are mere objects for the enjoyment 
of humans.195 Similarly, Bosselmann believes the current orientation of environmental 
protection is determined by the extent to which such protection benefits human kind. He 
argues that human rights “contain no provision to stop humans from exploiting non-
humans or from fundamentally changing the conditions of life.”196 Thus, the argument 
holds that although they are human centred, they do not materially change the conditions 
of life for humans and non-humans. With respect to the right to a healthy environment, 
Bosselmann further argues that “[a]n environmental right thus subjugates all other 
needs, interests and values of nature, to those of humanity.”197 There is no doubt that 
people are the centre of concern of the right to a healthy environment.198 This much has 
been shown above. Whether this is morally right or wrong is beyond the scope of this 
thesis. However, we cannot be blind to the reality that people almost always take 
precedence over other constituents of the natural world precisely because they have the 
power to make the decisions that can change the natural world, as the Anthropocene 
epoch so vividly suggests.199 Traditionally, humans are also the sole addressees of and 
actors in law; not non-human entities. Despite criticisms of anthropocentrism, it is 
proposed that the right to a healthy environment at the very least offers some form of 
minimal constitutional environmental protection, however minimal or human-focused this 
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might be, that works in favour of creating better environmental conditions, safeguarding 
human health and well-being, and improving environmental quality.  

Another criticism is that the right to a healthy environment opens the floodgates to 
litigation and that new rights could water down the force of existing rights. The first 
criticism holds that the right to a healthy environment opens up litigation which could 
impede economic development.200 This argument could be countered by the statement 
that litigation is not something made popular by the right to a healthy environment per 
se, and that the language of rights (regardless of what kind of rights) demands the 
vindication of such rights. In fact, litigation around the right to a healthy environment 
should rather be encouraged, especially to the extent that this could lead to strengthening 
the right, to providing the courts the opportunity to engage with the normative aspects 
of the right and to innovatively interpret and apply it. The argument that the right to a 
healthy environment as a “new” right would diminish the importance of other rights 
seems to rest on the illusion that there is a hierarchy of rights, some of which are 
paramount and others of which are not. As a counter argument it is possible to aver that 
long established rights like the right to life or human dignity would not be diminished but 
would arguably be enhanced if the right to a healthy environment were also effectively 
enforced and protected. 

2.5 The right to a healthy environment in the African context 

Environmental protection generally, and the right to a healthy environment specifically, 
including its relation to socio-economic development in developing countries, has become 
an increasingly important topic of concern. A debate exists as to whether economic 
growth leads to better environmental protection or to environmental degradation. The 
World Bank is of the view “that an immediate benefit of economic growth is a rise in per 
capita income, which can contribute to alleviate poverty and to clean up the 
environment.”201 On the other hand, there is evidence from the Industrial Revolution, 
which is often blamed for the current global ecological crisis, that this is not necessarily 
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the case.202 If this past evidence is anything to go by, then it is evident that higher 
economic growth (that is sustained by energy and resource consumption and 
exploitation) has a significant detrimental impact on the environment, especially in 
developing countries.203 In view of the fact that the tension between the environment and 
development has always existed and that it is perhaps felt more and is more clearly 
evident in developing countries,204 there is a need to contextualize how the right to a 
healthy environment is and could be conceived within the African setting. 

2.5.1 The traditional African conception of the environment 

In traditional times, Africans would move from one place to another when there were 
pressures on the environment.205 Murombedzi cites incidents like the 18th century Mfecane 
which saw the mass movement of people and which eventually led to innovations like 
pastoralism and water harvesting.206 This points to the fact that in their own way, African 
societies have always recognised the importance of protecting the environment. Also, for 
the longest of time, immediate and critical food, medication and supplies were all derived 
from environmental resources, especially by indigenous communities living off the land. 
The environment was thus considered “an integral part of the religious, cultural and social 
life of Africans.”207 In the traditional African sense, then, man had to protect the 
environment not only for himself but for future generations.208 Such practices still exist. 
As Amechi observes:  

In most rural parts of Africa, practices aimed at the protection of the environment that have stretched 
many generations still subsist. These include the designation of sacred forests, groves, rivers, and 
animals; designated market periods and locations; designated bathing and laundry places in streams 
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and rivers; and prohibition of defecating or urinating in village amenities like roads, rivers and 
streams.209 

Amechi concludes that such environmental consciousness from African societies is the 
main reason why historically the African environment was far more pristine in the pre-
colonisation period than when compared to the post-colonisation period.210 Rooted in 
practices that involved “diverse religious beliefs, taboos, myths and totems”,211 African 
societies did, in their own cultural and indigenous way, respect and protect the 
environment for its benefit. It was later developments like the extractive industry and 
mass scale farming that resulted in disturbing the pristine environment which the 
continent formerly had.212  

2.5.2 Poverty and human needs in Africa 

According to Awori, Africa’s current challenges in managing and conserving its natural 
resources are mostly symptoms of the deep-rooted long-term effects of centuries of 
colonialism.213 Poverty is rife in Africa and it must be eradicated, as emphasised by the 
first goal in the Sustainable Development Goals dealing with the eradication of poverty.214 
Not least is the fact that South Asia and sub-Saharan Africa account for 80% of people 
living in “extreme poverty”.215 Most of the poverty that Africa experiences is a result of 
inequalities that stem from colonial times. Feris argues that “[r]educing inequalities can 
therefore be held to be a necessary means of achieving sustainability.”216 Du Plessis 
further observes that “sustainable development is impossible in the absence of 
environmental justice, and cross-generational environmental justice requires of each 
existing generation to stay on a sustainable development track.”217 But how can this be 
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achieved in Africa? One possible way could be through policy and law.218 As far as regional 
policy is concerned, the New Partnership for Africa’s Development (NEPAD) which has 
environmental protection and economic development as goals under its clusters, observes 
the following: 

It is also recognised that a core objective of the Environment Initiative must be to combat poverty 
and contribute to socio-economic development in Africa. It has been demonstrated in other parts of 
the world that measures taken to achieve a healthy environmental base can contribute greatly to 
employment, social and economic empowerment, and reduction of poverty.219 

This suggests that development that is sustainable is the current biggest human need. 
Amechi notes that the most important needs of Africa are to achieve socio-economic 
development and the reduction of poverty.220 Indeed, with the continent being a 
developing one, and many of the countries in Africa having come from colonial pasts, 
fast-track development is something they have prioritised.221 Given this fact, the 
anthropocentric right to a healthy environment could be considered to be a way of trying 
to balance development and environmental interests. This is because an environment 
free from pollution and development is impossible to attain and would be detrimental to 
Africa’s immediate socio-economic growth vision.222 The result is that the right to a 
healthy environment within the African context pursues utilitarian objectives within a 
“socio-economic context, thus seeking to ground, improve access to and expand human 
claims to resources with a view to ensuring economic development in its widest sense”.223 
Consequently, for developing countries, one could argue that the anthropocentric right 
to a healthy environment is focused on the functional utility of the environment, to the 
extent that development must happen in poor developing countries on the back of or 
alongside some environmental protection. This would mean that development can be 
undertaken, as long as it does not threaten a healthy human environment.  
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2.5.3 The right to a healthy environment in post-colonial African states 

The environment and poverty are inextricably linked.224 Proceeding from this assumption, 
and as will be noted in later chapters, it is important to note that the economies of many 
African countries (including Uganda, Kenya, South Africa and Zimbabwe) depend on 
activities that involve the environment.225 This reality is not different from that of other 
countries and regions in the world, but it is arguably more pronounced in poverty-rife 
Africa. This means that regulation in the area of the environment and development is 
unavoidable for African states, especially if they are going to deal with the scourge of 
poverty. For this reason, there is a recognition in Africa that people are entitled to live in 
an environment that is not harmful to their health, yet at the same time they must be 
able to benefit from environmental resources.226 The consequence of this is that how the 
right to a healthy environment is both framed and interpreted will be important for the 
development of the continent. As Du Plessis observes, “the interface between 
constitutional environmental rights and poverty may become particularly important in the 
manner in which such rights are interpreted and subsequently, realised.”227 Thus, 
initiatives like NEPAD recognise that there is a need for an environmental strategy aimed 
at nurturing Africa’s resources “for the development of the African continent while, at the 
same time preserving them for all humanity.”228 

Human needs are thus central to the anthropocentric formulation of the right to a healthy 
environment,229 and rapid economic growth is seen as the pathway out of poverty by 
many African states.230 As a result, development is related to and a concern of the right 
to a healthy environment. This is evident from the ACHPR, the first regional document 
worldwide to provide for an environmental right. The ACHPR provides that “[a]ll peoples 
shall have the right to a general satisfactory environment favourable to their 
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development.”231 The kind of environment envisaged by article 24 is one that is 
underpinned by sustainable development;232 economic development can be favourable to 
human development in the long-term only if it is sustainable. It is perhaps for this reason 
that many countries have the right to a healthy environment in their legal systems which 
also speaks to the need for a balance between environmental protection and economic 
development. Some examples below demonstrate this.  

While requiring the protection of the environment for the present and future generations, 
the right to a healthy environment in South Africa requires the state to protect the 
environment to “secure ecologically sustainable development and use of natural 
resources while promoting justifiable economic and social development.”233 The 
Constitution of Zimbabwe is almost similar in its wording, noting that the state must 
“secure ecologically sustainable development and use of natural resources while 
promoting economic and social development.”234 The Constitution of Uganda requires the 
state to design laws “to manage the environment for sustainable development”.235 The 
Constitution of Kenya requires the state to “ensure sustainable exploitation, utilisation, 
management and conservation of the environment and natural resources”.236 On closer 
inspection, environmental protection and sustainability are always pitted against 
developmental goals within these provisions. In fact, developmental objectives almost 
always act as a limitation, equaliser or neutraliser of ecological goals in most of the 
provisions of the right to a healthy environment in developing countries.237  

In the light of this, the right to a healthy environment in Uganda, Kenya, South Africa 
and Zimbabwe must always be considered within the context of development and 
sustainability, as it is everywhere else. The objectives which the right to a healthy 
environment would seek to achieve in Africa are therefore not much different from those 
that the right would seek to achieve in other developing regions of the world, such as in 
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South America.  For this reason, the fact that there is a realisation of the need for striking 
a balance between environmental protection and development is a welcome result in a 
continent that desperately needs to develop to fight the scourge of poverty and past 
colonial legacies and injustices. This is where the role of the courts will be critically 
important: they will need to balance these competing interests.238 

2.6  Aspects related to the protection of the right to a healthy environment 
in Eastern and Southern Africa 

Boyd observes that the right to a healthy environment is often called upon to settle cases 
where the right itself is not necessarily the primary basis of an action.239 The implication 
of this is that the right to a healthy environment is often vindicated through other rights, 
although claims are often based on the right to a healthy environment while using 
associated rights to achieve its objectives. For instance, those challenging the necessity 
of development activities in relation to their potential impact on the environment might 
request information relating to the issuance of a permit or the completion of an 
environmental impact assessment (hereafter EIA) because such information is necessary 
for ensuring that the right to a healthy environment is protected.240 Thus, although some 
of these rights, such as the right to access to information, are forms of environmental 
rights on their own, they become particularly relevant in specifically aiding the vindication 
of the right to a healthy environment.241  

As the next four chapters will show, there are specific themes through which the right to 
a healthy environment has arisen and through which it has been adjudicated by the courts 
in Eastern and Southern Africa. These are standing and public interest litigation; the 
precautionary principle and EIA; the clash between property rights and environmental 
protection; and costs in environmental public interest litigation. As a caveat, it is 
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241  This confirms that the benefits of the right to a healthy environment cannot be realised without some 
considerations that facilitate their fulfilment. 
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imperative to point out that while there could be many other themes like the right to a 
healthy environment in relation to administrative law remedies including administrative 
justice and the audi alteram partem rule,242 the issues listed above are the specific ones 
through which the right to a healthy environment arose in court cases in the four 
countries. As such, these themes do not represent a closed list and another study could 
develop other themes. Further, an in-depth account of these issues is beyond the scope 
of this work. These are briefly considered here with a view to indicating how they could 
be relevant in relation to cases that involved the right to a healthy environment in the 
four focal countries.  

2.6.1  Standing and public interest litigation243 

Standing means that one must satisfy the legal requirements set to be able to bring an 
issue before the courts; i.e., the competency to appear before the courts.244 There should 
be a connection or a nexus between the person bringing the matter to court and the 
subject matter concerned.245 For Bray, this interest can manifest in several ways: as 
“direct, substantial, personal or special interest; legal rights or interests; [or] legal rights 
or interests prejudicially affected.”246 Given that the right to a healthy environment often 
concerns collective interests,247 the obvious implication must be that liberal requirements 
for standing must be created. There are some countries that have adopted liberal 
provisions in relation to standing for the purposes of enforcing rights.248 For example, the 
Constitution of Zimbabwe provides: 

                                        
242  See for example the discussion in Kotzé LJ “The Judiciary, the Environmental Right and the Quest for 

 Sustainability in South Africa: A Critical Reflection” 2007 Review of European, Comparative & 
International Environmental Law 16:3, 298-311. 

243  See the following cases in subsequent chapters: From Uganda, The Environmental Action Network 
Ltd. –Vs- The Attorney General & National  Environment Management Authority (NEMA) HC. MISC. 
APPLIC. NO. 39 of 2001; British American Tobacco Limited v. The Environmental Action Network Ltd., 
Civil Appl. no. 27/2003, High Court of Uganda at Kampala (2003); and Greenwatch v Attorney General 
and NEMA Misc. Application No. 140 of 2002, 1. From Kenya, see Maathai v Kenya Times Media Trust 
Ltd HCCS 5403 [1989] Eklr.  

244  Bray 1989 The Comparative and International Law Journal of Southern Africa 34. For examples of 
standing provisions, see the discussion in chapters 4-7 on the enforcement provisions of the countries. 

245  Bray 1989 The Comparative and International Law Journal of Southern Africa 34. 
246  Bray 1989 The Comparative and International Law Journal of Southern Africa 34. Also see Kotzé and 

Du Plessis 2010 Journal of Court Innovation 163. 
247  See section 3.5.1 above. 
248  The enforcement of constitutional rights ensures that the vulnerable are protected and that violators 

are held accountable. Enforceable rights also ensure that governments do not evade their 
responsibilities to protect the rights and that affected individuals have the means to claim redress. See 
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 (1) Any of the following persons, namely— 
 (a) any person acting in their own interests; 
 (b) any person acting on behalf of another person who cannot act for themselves; 
 (c) any person acting as a member, or in the interests, of a group or class of persons; 
 (d) any person acting in the public interest; 
 (e) any association acting in the interests of its members;  
is entitled to approach a court, alleging that a fundamental right or freedom enshrined in this Chapter 
has been, is being or is likely to be infringed, and the court may grant appropriate relief, including a 
declaration of rights and an award of compensation.249 

 

Clearly, provisions like these ensure that the pool of potential claimants is not restrictive 
but is wide enough to allow for a wide scope of claimants that could act to enforce 
rights.250 Chapters four, five, six and seven determine the extent to which the other 
countries have provided constitutional provisions that expand standing to enforce the 
right to a healthy environment.  

                                        
generally Kotzé 2016 Global Environmental Constitutionalism in the Anthropocene 87. Boyd 2011 The 
Environmental Rights Revolution 72. 

249  S 85. 
250  See May and Daly 2011 IUCN Academy of Environmental Law e-Journal 17 and Murombo 2010 Law 

Environment and Development Journal 172. Enforceability, therefore, speaks to two main issues. First, 
enforceability speaks to justiciability; i.e. is the issue capable of being litigated and adjudicated by 
courts. Second, if rights are enforceable/justiciable, the next step is determining who can enforce 
them. In other words, who has legal standing or locus standi - to litigate the rights? If a constitution 
provides a Bill of Rights, then justiciability is satisfied because as already established, rights that are 
not enforceable are worthless. The second part on standing is equally important, as it determines if a 
court is even going to entertain a claim of violation of rights. May and Daly 2015 Global Environmental 
Constitutionalism 128. 
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2.6.2 The precautionary principle and EIA251  

The precautionary principle in the context of EIA is often used in legal actions for the 
vindication of the right to a healthy environment.252 EIA is a statutory governance 
instrument and legal requirement that embodies the precautionary principle. The 
precautionary principle is believed to have evolved from German law’s Vorsorgeprinzip, 
which loosely means “foresight principle”.253 Its fundamentals are that where there is 
uncertainty as to the environmental consequences of a proposed development or activity, 
environmental protection must be prioritised.254 Hey says: “[t]he concept requires that 
policy-makers adopt an approach which ensures that errors are made on the side of 
excess environmental protection.”255 The principle is a guiding standard that was 
envisioned to counter the unrestrained quest for industrial development and economic 
growth.256 It is important to note, however, that the precautionary principle does not 
serve to entirely prevent pollution (because society will have to do with a permissible 

                                        
251  This will be shown in a number of case in subsequent chapters. From Zimbabwe, see Manyame Park 

Residents v. Chitungwiza Municipality HC 11552, 2003; Dora Community vs Mutare City Council (HC 
1312/05); Zimbabwe Environmental Law Association v Anjin Investments and 2 others HC 
 9451/12 and Marange Development Trust v Zimbabwe Consolidated Diamond Company (Private) 
Limited and Environmental Management Agency (HC 902/17). From Kenya, see Mwaniki & 2 others v 
Gicheha & 3 others (2006) 1KLR (E&L); Nabori & others vs Attorney Genral & another Petition 466 of 
2006 [2008] eKLR; Joseph Leboo & 2 others v Director Kenya Forest Services & another Environment 
and Land No. 273 of 2013 eKLR; and Joseph Owino Muchesia & Another vs National Environmental 
Authority & Others Busia Petition No 1 of 2014, [2014] Eklr; Moffat Kamau & 9 others v Aelous Kenya 
Limited & 9 others Constitutional Petition No.13 of 2015 [2016] eKLR. From Uganda, see National 
Association of Professional Environmentalists (NAPE) v AES Nile Power Limited MISC. Cause No. 268 
of 1999 (High Court of Uganda); Siraji Waiswa v Kakira Sugar Works Ltd. Misc. Application No. 
230/2001 (High Court of Uganda); Advocates Coalition for Development and Environment v Attorney 
General and NEMA  Misc. Cause No. 0100 of 2004; Uganda Network on Toxic Free Malaria Control 
Limited V the Attorney General Constitutional Petition No. 14 Of 2009 (Court of Appeal of Uganda); 
and Asiimwe & Others v Leaf Tobacco & Commodities (U) Ltd & NEMA (Misc. Cause No. 43 of 2013) 
[2014] UGHCCD 179 (21 October 2014). From South Africa, see Director: Mineral Development, 
Gauteng Region, and Another v Save the Vaal Environment and Others 1999 2 SA 709 (SCA); BP 
Southern Africa (Pty) Ltd v. MEC for Agriculture, Conservation and Land Affairs 2004 5 SA 124 (W); 
and Fuel Retailers Association of South Africa (Pty) Ltd v. Director-General Environmental Management 
Mpumalanga and Others 2007 (10) BCLR 1059 (CC). 

252  A number of cases discussed hereunder demonstrate this. See for example National Association of 
Professional Environmentalists (NAPE) v AES Nile Power Limited MISC. Cause No. 268 of 1999 (High 
Court of Uganda) and Mwaniki & 2 others v Gicheha & 3 others (2006) 1KLR (E&L). Gullet thus argued 
(within the Australian context, though) that the precautionary principle should be legislatively 
integrated into EIA regimes. Gullett 1998 Australian Journal of Environmental Management 147 

253  See generally Kriel et al 2001 Environmental Health Perspectives 871 and Wiener 2001 Ecology Law 
Quarterly 1305.  

254  Cameron and Abouchar 1991 Boston College International & Comparative Law Review 2. 
255  Hey 1991-1992 The Georgetown International Environmental Law Review 305. 
256  Cameron and Abouchar 1991 Boston College International & Comparative Law Review 2. Also see Hey 

1991-1992 The Georgetown International Environmental Law Review 307. 
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level of pollution in order to allow development), but it usually serves to guide instances 
where the levels and variations of pollution are untold or uncertain.257  

Historically, EIA was first developed in the USA and has become widely used as one of 
the most important procedures underpinning modern environmental governance.258 In 
basic terms, EIA involves the evaluation of the potential environmental impacts of 
developments or projects.259 The Convention on Environmental Impact Assessment in a 
Transboundary Context (Espoo Convention)260 describes EIA as “a national procedure for 
evaluating the likely impact of a proposed activity on the environment”.261 Thus, such 
likely impacts determine the feasibility of projects or whether precautionary measures are 
to be taken. That is why EIA and the precautionary principle are considered to be 
complementary in nature.262 Within the context of the thesis, all the countries discussed 
later on have also included EIA in their environmental laws. For example, environmental 
impact assessments form the core of sections 97-105 of Zimbabwe’s EMA,263 sections 19-
22 of Uganda’s National Environmental Act,264 sections 58-67 of Kenya’s EMCA,265 and 
section 24 of South Africa’s NEMA.266 As will be demonstrated in the next chapters, 
several cases in the four focal countries alleging the violation of the right to a healthy 
environment have relied on the precautionary principle and EIA as a basis for the 
averments brought before the courts. 

                                        
257  This could be for various reasons, which might include the lack of scientific evidence. See generally 

Beyerlin and Marauhn 2011 International Environmental Law 52-54. 
258  Through the National Environmental Policy Act Pub. L. 91-190, 83 Stat. 852 (1970). Also see Sand 

1991 Boston College Environmental Affairs Law Review 256; Yang and Percival 2009 Ecology Law 
Quarterly 618 and Jay et al 2007 Environmental Impact Assessment Review 288. 

259  Jay et al 2007 Environmental Impact Assessment Review 287; Gullett 1998 Australian Journal of 
Environmental Management 147.  

260  (1991), I.L.M., 30, 800. 
261  See article 1(vi). Interestingly, before the Espoo Convention had come into force, environmental EIA 

had become part of soft law, as they were made part of the United Nations under the United Nations 
Environment Program (UNEP)’s Governing Council Decision 14/25, Goals and Principles of 
Environmental Impact Assessment. U.N. Doc. UNEP/GC.14/17/Annex III (1987). Yang and Percival 
note that EIA can now be found in various MEAs including, among others, the U.N. Framework 
Convention on Climate Change (article 2 and 4(1)(f)) and the Convention on Biological Diversity (article 
14); Yang and Percival 2009 Ecology Law Quarterly 629. 

262  Gullett 1998 Australian Journal of Environmental Management 148 
263  Chapter 20:27 
264  Cap 153. 
265  Environmental Management and Co-ordination Act No 8 of 1999 as amended by the Environmental 

Management and Co-ordination Amendment Act, 2015. 
266  107 of 1998. EIAs are comprehensively covered by Regulations that fall under the NEMA.  
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2.6.3 Property rights and environmental protection267 

It was argued above that the right to a healthy environment is generally anthropocentric 
in nature. It was also showed that the idea of rights is associated with human beings. As 
such, law itself is generally anthropocentric, as it is designed to protect human beings 
and their interests. Law’s anthropocentric nature facilitates the maintenance of 
hierarchical structures that are specifically designed to protect property and economic 
growth.268 This is in line with Locke’s argument that the state makes laws to protect life, 
liberty and property.269 With this kind of neoliberal approach in African countries, the 
environment is often commodified. As a result, property rights reign supreme over other 
rights. It is for this reason that there could be a clash between private property laws and 
environmental protection laws.270 As Burdon argues, private property rights extend over 
parts of the environment itself or from proceeds of the environment.271 

In recent times, the notion that ownership over land results in unbridled discretion on 
what to do with the land is slowly getting displaced by society’s realisation that although 
the environment can be demarcated and given to legal persons for ownership, it really 
exists as a singular entity that cannot be compartmentalised.272 For this reason, the public 
trust doctrine and the idea of common concern have often been cast as a defence to the 

                                        
267  From Uganda, see Greenwatch and another v Golf Course Holdings Ltd, HCCS No. 834 of 2000 (High 

Court of Uganda). From Kenya, see Kemai and Others v Attorney-General and Others (2005) AHRLR 
118 (KeHC 2000); Park View Shopping Arcade Ltd v. Charles Kang’ethe & 2 Others, HCCC No. 438 of 
 2004; and Waweru v Republic (2007) AHRLR 149 (KeHC 2006). From South Africa, see HTF Developers 
(Pty) Ltd v. Minister of Environmental Affairs and Tourism and Others 2006 5 SA 512 (T) and Khabisi 
NO and Another v Aquarella Investment 83 (Pty) Ltd and Others [2008 (4) SA 195 (T). 

268  Burdon 2015 Earth Jurisprudence: Private Property and the Environment 5. It should be noted that 
property rights are not bad in themselves as they serve a good cause: “[p]roperty rights are intimately 
connected to the social goals of the protection of life, liberty, and economic self-determination. They 
play a fundamental role in protecting individuals from the excessive and unfair exercise of power by 
the state. It could be said, therefore, that property rights per se are not the issue – rather the issue 
is what we understand property rights to entitle us to do and what obligations they impose.” Taylor 
and Grinlinton 2011 “Property Rights and Sustainability” 5. 

269  Locke as cited in Adler 2005 New York University Journal of Law & Liberty 988. 
270  For a rigorous discussion of property and the environment, see the edited collection by Grinlinton D 

and Taylor P (eds) Property Rights and Sustainability: The Evolution of Property Rights to Meet 
Ecological Challenges (Martinus Nijhoff/Brill Publishers Leiden 2011).  

271  Burdon 2015 Earth Jurisprudence: Private Property and the Environment 16. 
272  See generally Hardin G “Tragedy of the commons” 1968 Science 162, 1243-1248; Adler 2005 NYU 

Journal of Law & Liberty 992. 
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interference with private property rights for the benefit of environmental protection.273 
This means that development cannot happen without due regard to the interest of others 
who often do not have title and ownership to the land.274 Environmental protection is 
almost always subservient to property rights and property is protected by various legal 
means in the focal countries of this thesis.275 However, to ensure optimal environmental 
protection in the face of strong property rights, there is a need for proper governmental 
regulation276 and sufficient judicial recourse through a rights-based approach, among 
others, something which is not settled in African countries.277 As a result, and as the case 
law analysed in subsequent chapters will show, the courts are often called upon to 
balance the interests of property owners with those of the environment or the public (the 
latter being protected by the right to a healthy environment).  

2.6.4 Litigation costs 

While litigation in the interest of the public278 (or public interest litigation,) is perhaps the 
best avenue for the poor to access justice,279 it is often beset by cost challenges. This is 
a particular concern as far as litigating the right to a healthy environment is concerned, 
since it is often poor, marginalised people who seek recourse to the courts to protect 
their environmental rights-based interests. These costs could be in the form of financing 
the action or they could result from the awarding of costs to the defendant in cases where 

                                        
273  Taylor and Grinlinton 2011 “Property Rights and Sustainability” 10. Also see Brewer and Libecap 2009 

The Australian Journal of Agricultural and Resource Economics 4. For a general discussion of the public 
trust doctrine and property rights, see Takacs 2008 New York University Environmental Law Journal.  

274  Epstein 2009 NYU Journal of Law & Liberty 10. Many countries have land use control laws that extend 
from urban planning to zoning laws. In fact, some have argued that environmental law in relation to 
property rights is often administrative in nature, with the result that works and development on land 
are shaped by the dictates of environmental administrative laws. See Scotford and Walsh 2013 The 
Modern Law Review 1014. 

275  That is why provisions of the right to a healthy environment often come with duties on the state and 
individuals towards the environment. Indeed, property rights could be used to further environmental 
protection. Scotford and Walsh 2013 The Modern Law Review 1014. Also see Booth, who argues 
“[u]nder private ownership, the value of a piece of land at any time will reflect the present value of 
all that can be yielded from the land in the indefinite future. The costs of damaging land in private 
ownership is huge because those costs can relate to all possible lost future production and not just to 
lost production over a year or two.” See Booth 2017 The Independent Review 407.  

276  Booth 2017 The Independent Review 409. 
277  See the various cases hereunder which demonstrate how property rights implicate environmental 

issues.  
278  Schall 2008 Journal of Environmental Law 419. 
279  Dugard 2008 South African Journal on Human Rights 226. 
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the public interest litigant has been unsuccessful.280 Concerning the latter, the common 
law rule is generally that costs follow the suit: the “loser pays” rule.281 However, the 
trajectory must arguably change when it concerns public interest issues like 
environmental litigation, because such concerns are often for the benefit of the public at 
large rather than the party bringing the action.282 Also, it is often poor people who litigate 
these matters and who have the least resistance to strong, well-resourced government 
and corporate might during litigation. Otherwise the cost issue works as a deterrent to 
those who would institute public interest cases.283 In other instances, so called SLAPP 
suits (strategic litigation against public participation), which are loosely defined as 
meritless cases that are instituted for the purposes of draining the resources and time of 
the other party (normally the public interest litigants) are instituted as a means to curtail 
litigation related to the right to a healthy environment.284 As will be shown in the next 
chapters, these actions, along with the general costs of litigation or the insistence of 
security for costs by defendants, are what at times compromise the effectiveness of public 
interest environmental litigation in cases where the right to a healthy environment is 
invoked.285 

2.7 Summary and conclusion 

While it has not offered any comprehensive treatise on the right to a healthy environment, 
as this has been done elsewhere by other commentators (as was indicated), the purpose 
of this chapter was to provide a conceptual overview of the right for the purpose of this 
thesis. The chapter was guided by the following question: what does the right to a healthy 
environment generally entail, and what could it mean for environmental protection in 
African countries? 

                                        
280  See generally Tollefson C “Costs in Public Interest Litigation Revisited” 2011-2012 The Advocate’s 

Quarterly 39, 197-221; Dugard 2008 South African Journal on Human Rights 226. 
281  Tollefson 2011-2012 The Advocate’s Quarterly 38. 
282  In the African context, most such parties are NGOs. Indeed, the bulk of the cases discussed hereunder 

were instigated by NGOs. 
283  Mayeda 2010 McGill International Journal of Sustainable Development Law and Policy 166. 
284  See generally Murombo T and Valentine H “Slapp Suits: An Emerging Obstacle to Public Interest 

Environmental Litigation in South Africa” 2011 South African Journal on Human Rights 27, 82-106 and 
Mayeda 2010 McGill International Journal of Sustainable Development Law and Policy 166. They are 
often brought as “defamation claims, abuse of process, malicious prosecution, or delictual liability 
cases.” Murombo and Valentine 2011 South African Journal on Human Rights 84. 

285  See the case illustrations discussed hereunder. 
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Throughout the chapter, the following issues were addressed: 

i. the value and meaning of rights in the context of the notion of constitutionalism; 

ii. the contextual background and historical development of the right to a healthy 
environment; 

iii. the generic manifestations of the right to a healthy environment in relation to how 
it is provided for in Eastern and Southern Africa; 

iv. how the right to a healthy environment should be conceived within the African 
setting; and 

v. associated aspects related to the protection of the right to a healthy environment 
that arise in cases before courts generally and in the four focal countries of this 
thesis specifically. 

At the outset, the chapter found that rights are associated with humans because humans 
can assert them. Rights are entitlements that everyone is worthy of and for which 
protection against their violation is required. It is because of this importance that rights-
talk is often associated with constitutionalism, which expresses a state’s core values and 
principles. Thus, as a practical way of ensuring their operationalisation, constitutionalism 
has over time come to be the most generally accepted paradigm to show commitment to 
the protection of rights and within which to notionally situate and to understand rights.286  

The discussion then moved from rights in general to the right to a healthy environment 
specifically. The chapter found that the right to a healthy environment has attained almost 
universal spread and now enjoys wide acceptance as it is being adopted the world over 
in regional and national legal regimes.287 While this adoption has occurred in many and 
varied forms, the chapter concluded that the most common wording of the environmental 
right has to do with “the right to a healthy environment”. This is also the phrasing that 
has been generally adopted by Uganda, Kenya, South Africa and Zimbabwe.288  

                                        
286  See section 2.2 above. 
287  See section 2.3 above. 
288  See section 2.2.3 above. 
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Given that the right to a healthy environment involves both people and the environment, 
the discussion turned to the addressees of the right. Two main points were made. First, 
while ecocentrism would have nature as the overall addressee of the right to a healthy 
environment, an observation regarding the specific wording and content of the right to a 
healthy environment generally and within Kenya, Uganda, South Africa and Zimbabwe 
specifically showed that the right to a healthy environment in these countries, as 
elsewhere, is predominantly anthropocentric, with people as their ultimate addressees. 
Second, such an anthropocentric orientation is often coupled with duties towards the 
environment, because human sustenance is entirely dependent on an environment that 
sustains life. For this reason, the enjoyment of the right to a healthy environment also 
comes with duties related to the protection of the environment.289 It was also concluded 
that despite its anthropocentric orientation, the right to a healthy environment establishes 
as least some minimal constitutional level of environmental protection, while opening up 
the constitutional arsenal to environmental protection.  

While there are benefits and drawbacks associated with the right to a healthy 
environment, the chapter found the following to be pertinent. Concerning the 
advantages, the chapter concluded generally that: 

• The right to a healthy environment sets the foundation for stronger environmental 
laws in that they must be aligned with the lofty goals and ideals of this right.  

• The open-ended nature of the right to a healthy environment means that even 
harms that are not yet occasioned could be covered by the right or that issues that 
are not specifically included within its scope could also be addressed. 

• The right to a healthy environment fosters accountability in that government and 
private actions that could have a detrimental effect on human health can be 
challenged.  

Concerning the drawbacks, the chapter sought to reveal these and to demonstrate how 
they could be countered, if at all: 

                                        
289  See section 2.4.2 above 
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• The right to a healthy environment is considered by some scholars to be vague 
and indeterminate. However, this could be where the role of the judiciary becomes 
important, as courts will interpret and give content to the right. 

• Some argue that the right to a healthy environment is redundant as the goals the 
right seeks to attain can be achieved through other rights like the right to life. 
This, the chapter argued, cannot be guaranteed, especially in countries where 
judiciaries are not progressive. The reading-in of rights is not always a guarantee 
in the process of interpreting and giving content to rights. 

• The right to a healthy environment is criticised for being anthropocentric in nature. 
The chapter accepted this reality, but concluded that environmental duties could 
be used to require people to protect the environment, and that the right 
nevertheless establishes a minimal form of constitutional environmental 
protection.290 

The chapter argued that the right to a healthy environment within the context of 
developing countries (particularly in Africa) must be viewed within the developmental 
particularities of the continent. Because African countries are mostly poor, developing 
countries, the chapter found that the provisions of the right to a healthy environment are 
not absolute, allowing for a right that recognizes the need for the continent and its 
countries to pursue economic development in a sustainable manner.291 A balancing of 
interests is thus always required, an activity that the judiciary will play a crucial role in.  

Overall, the chapter established that the utility of the right to a healthy environment can 
be found in the right’s aspiration to serve humankind and a host of associated aspects. 
For this reason, the right to a healthy environment is often vindicated through other 
issues or rights. Within the specific context of this thesis, the chapter explained these to 
be standing and public interest litigation; the precautionary principle and environmental 
impact assessment (hereafter EIA); the clash between property rights and environmental 
protection; and costs in environmental public interest litigation.292  

                                        
290  See section 2.4.3 above. 
291  See section 2.5 above. 
292  See section 2.6 above. 
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Against this background and setting, the next chapter seeks to unpack in generic 
theoretical terms the role of the courts in advancing the right to a healthy environment.
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CHAPTER 3 
THE JUDICIARY  

3.1 Introduction 

As a point of departure, the judiciary exists to settle and resolve disputes: i.e., in a broad 
sense it administers justice.1 The judiciary does this so that people do not resort to their 
own means in finding solutions to their disputes.2 Seen within this light, the courts are 
the impartial arbiter between opposing sides to an issue. This, however, is a somewhat 
simplistic description of the judiciary’s duties and significance. The task of a judge in 
deciding matters before the court is made both easy and difficult by what a legal text 
(and importantly a constitutional text) says and does not say. For example, and as chapter 
2 noted, the right to a healthy environment is often cast in vague or indeterminate terms. 
Thus, the task of the judge is made easy by the constitution’s explicitly providing that 
everyone has the right to a healthy environment, yet the difficulty lies in determining the 
limits of that right or the extent of permissible violations, aspects that are not clearly 
described in the right to a healthy environment itself.  

The roles and powers of the courts are what could be critical in the quest for 
environmental protection and sustainability in a rights context.3 As was stated above, 
courts and judges have been described as the “ultimate vanguard”4 of the right to a 
healthy environment, whereas such rights have been described as “game-changing legal 
tools over which judges have substantial power.”5 However, as this thesis has indicated 
in chapter 1, there is a knowledge gap with respect to the identification of the specific 
tasks and roles that courts have to perform when it comes to advancing the right to a 
healthy environment, and their overall net contribution to advancing the type of interests 

                                        
1  Somers 1990 International Journal of Estuarine & Coastal Law 193; Pikis 2012 Justice and the Judiciary 

4. 
2  Talmadge 1998-1999 Seattle University Law Review 697. 
3  In their study of the role of the courts in new democracies, Gloppen, Gargarella and Skaar find that 

the role of the courts can often turn political as they must often decide on matters that affect 
government choices in decision making. This means that the fine line between policy and law is often 
breached. See Gloppen, Gargarella and Skaar 2003 Democratization 2. 

4  May and Daly 2015 Global Environmental Constitutionalism 88. 
5  Collins 2017 “Judging the Anthropocene” 323. 
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that the right to a healthy environment seeks to promote. It is this dearth of analysis that 
this thesis seeks to address.6  

While the previous chapter described the right to a healthy environment and offered the 
context within which the right should be viewed in Africa, this chapter builds on that 
framework by assessing the place of the courts in the governance structure of the state 
and by identifying the specific role of the courts in advancing the right to a healthy 
environment, which role would determine how they advance the right to a healthy 
environment.7 As such, the sub-research question guiding this chapter is the following: 
how does the judiciary fit within the state’s governance structure and what could its 
specific role be in interpreting and giving content to the right to a healthy environment?  

To set the framework for this analysis, the chapter considers:  

i. the place of courts in the governance structure within the notions of the doctrine 
of the separation of powers and trias politica, the doctrine of judicial 
independence, the rule of law, and the concept of judicial precedent;8 

ii. the specific approaches that underpin judicial decision-making and how such 
approaches could facilitate the interpretation of the right to a healthy 
environment;9 and 

iii. the specific functions of courts in environmental protection and in advancing the 
right to a healthy environment. 

In analysing these issues, the chapter will consider some cases as illustrative examples 
to determine how the judiciary engages with environmental issues more generally. In 
some instances, these cases do not specifically or explicitly deal with the right to a healthy 
environment, but they nevertheless provide useful lessons that could be extrapolated in 

                                        
6  Admittedly, the chapter will not offer the final or comprehensive word on these issues. The chapter 

simply seeks to augment the already existing understanding of the place of courts in governing 
generally, by offering thoughts on what the role of courts could be in specifically advancing the right 
to a healthy environment. 

7  Admittedly, there are other forums (like tribunals) that contribute to the advancement of 
environmental law in general, but the analysis in this work is solely related to superior courts, because 
they are the most prevalent in the majority of countries, and they also have reported decisions which 
create precedent. 

8  See section 3.2 below. 
9  See section 3.3 below. 
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the “country” chapters to those cases where the courts specifically focus on the right to 
a healthy environment. 

3.2 Courts in the governance structure 

The judiciary - the word derives from the word “justice” - is an institution that has 
constitutional authority10 to decide and adjudicate legal disputes that could be criminal, 
civil, administrative or constitutional in nature.11 Judges and other judicial officers are 
people tasked with administering justice.12 The authority of the judiciary allows courts to 
hold the government and private actors to account, and they serve as the ultimate 
arbiters of right or wrong with regard to violations of law.13 Importantly, the courts are 
usually also tasked with upholding constitutional values in the cases that come before 
them.14 A classic dictum from a Botswana Court of Appeal case illustrates this point:  

It [the constitution] cannot be allowed to be a lifeless museum piece; ...the courts must continue to 
breathe life into it from time to time as the occasion may arise.... I conceive it that the primary duty 
of the judges is to make the Constitution grow and develop in order to meet the just demands and 
aspirations of an ever developing society which is part of the wider and larger human society 
governed by some acceptable concepts of human dignity.15  

The judiciary is thus a necessary ingredient for the existence of a constitutional state, 
with the result that constitutions could be lifeless without the judiciary as their ultimate 
defenders. To this end, courts have a central role in facilitating the accountability of those 
in power and to uphold the rule of law.16 This, however, means that courts will invariably 
pronounce on issues that go against executive or legislative actions, also in the 
environmental context. With this in mind, this section contextualises the function of courts 
in the state governance structure through a generic discussion of courts in relation to the 

                                        
10  Most constitutions provide for the establishment of courts, with the result that if a court is not 

established through or in terms of a country’s constitution, then such courts might not have the 
requisite authority to legitimately adjudicate issues. See Phillips, Jackson and Leopold 2001 
Constitutional and Administrative Law 420. Also see May and Daly 2015 Global Environmental 
Constitutionalism 108. 

11  Walker 1980 Oxford Companion to Law 301. 
12  Pikis 2012 Justice and the Judiciary 61. 
13  Cox 1995-1996 University of Dayton Law Review 567; Larkins 1996 The American Journal of 

Comparative Law 606; Ferejohn 1999 Southern California Law Review 372; Ferejohn and Kramer 2002 
New York University Law Review 967. 

14  May and Daly 2017 Judicial Handbook on Environmental Constitutionalism 5; Larkins 1996 The 
American Journal of Comparative Law 606. 

15  Dow v. Attorney-General, (1992) 103 I.L.R. at 173 
16  Gloppen, Gargarella and Skaar 2003 Democratization 1. See further discussion below on the separation 

of powers. 
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doctrine of the separation of powers, the rule of law, the necessity for courts to be 
independent as well as the issue of judicial precedent. While there may be other aspects 
that could be relevant to interrogating the role of courts in a constitutional democracy, 
these issues frequently arise in the literature as prominent considerations17 and will be 
expanded upon in this thesis as well.  

3.2.1 The separation of powers 

The doctrine of the separation of powers encapsulates the separation of governance 
powers between the executive, the legislature and the judiciary.18 It is understood that 
this doctrine reflects “sensitivity to interference with any branch’s fundamental role”19 in 
a constitutional state. In other words, the separation of powers implies that each branch 
must not interfere in the work of the other branches, except when providing checks and 
balances. Historically, the separation of powers is believed to have come from one of 
Aristotle’s treatises, Politics, where he described three government agencies: the public 
officials, the general assembly (or modern-day parliament) and the judiciary.20 In later 
years, perhaps the most famous argument for the separation of powers was articulated 
by Montesquieu in the 18th century: 

When the legislative and executive powers are united in the same person or body, there can be no 
liberty, because apprehension might arise lest the same monarch or senate should enact tyrannical 
laws, to execute them in a tyrannical manner.  

Again, there is no liberty, if the judiciary power be not separate from the legislative and executive. 
Were it joined with the legislative, the life and liberty of the subject would be exposed to arbitrary 
control; for the judge would be then the legislator. Were it joined to the executive power, the judge 
might behave with violence and oppression.  

There would be an end of everything, were the same man or the same body, whether of the nobles 
or the people, to exercise those three powers, that of enacting the laws, that of executing the public 
resolutions, and of trying the cases of individuals.21 

                                        
17  See for instance McEldowney JF Public Law (Sweet & Maxwell London 2002); Phillips HO, Jackson P 

and Leopold P Constitutional and Administrative Law 8th ed (Sweet & Maxwell London 2001); Currie I 
and de Waal J The Bill of Rights Handbook 5th ed (Juta Claremont 2009). 

18  Turpin and Tomkins 2007 British Government and the Constitution 103; Phillips, Jackson and Leopold 
2001 Constitutional and Administrative Law 12; 

19  Kaufman 1980 Columbia Law Review 671. 
20  Aristotle as cited in Ervin 1970 Law and Contemporary Problems 108 and Pikis 2012 Justice and the 

Judiciary 49. 
21  Montesquieu 1823 Spirit of the Laws 152, as quoted in Ervin 1970 Law and Contemporary Problems 

109. Also see Phillips, Jackson and Leopold 2001 Constitutional and Administrative Law 12. 
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Essentially, then, the age-old tradition underpinning the separation of powers between 
the three distinct branches of government is the notion of the trias politica. The hallmark 
of the trias politica is the acknowledgement of the separation and uniqueness of functions 
within the three distinct branches of government.22 For the proper function of the 
separation of powers, there must be three building blocks: specific functions to be 
performed by identifiable individuals through concrete resources.23 All three branches 
forming the trias politica have these in common. To take the judiciary as an example, it 
has the primary function to facilitate justice. This duty is carried out by judges as 
individuals and they do so through the courts as an institutional resource from where to 
function. These separate entities notwithstanding, the three branches of government are 
ultimately linked and cannot function without each other. For example, the judiciary is 
usually created though a constitution but regulated on the basis of statute, which is 
created by the legislature. In South Africa the Constitution of South Africa establishes the 
superior courts (the Constitutional Court, the Supreme Court of Appeal and the High 
Court),24 which are further regulated by the Superior Courts Act.25  As a result, the 
doctrine of the separation of powers accepts that there will be some form of overlap that 
must ensure the smooth functioning of government where necessary.26 

As part of the trias politica, the executive and the legislature should be politically 
accountable.27 Both are accountable to the electorate and because of this, it is assumed 
that democracy would dictate that only the executive and the legislature can make policy 
and law on behalf of the people.28 The traditional understanding of the division of 
functions between the trias poitica is that the legislature makes the laws and the courts 
interpret and resolve disputes related to these laws. In addition to these roles, courts 
could make law during adjudication and play perhaps an even more significant role than 
it is often credited for. For example, the legislature will often create legislation that is 

                                        
22  Talmadge 1998-1999 Seattle University Law Review 695. 
23  Crowe 2012 Building the Judiciary 23.  
24  S 166 of the Constitution of South Africa. 
25  10 of 2013. 
26  Kaufman 1980 Columbia Law Review 689. Also see Phillips, Jackson and Leopold 2001 Constitutional 

and Administrative Law 12, who note that a complete separation of powers between the three distinct 
branches would bring government to a standstill. 

27  While the judicial system as an institution never changes, those who sit on it do, and they are chosen 
by the other two. 

28  Levy RE and Glicksman RL 1989 Vanderbilt Law Review 345. 
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skeletal in nature and courts fill in the gaps and create precedent.29 As a result of this, 
courts are often criticised for decisions that curtail or annul legislative or institutional 
actions. The criticism normally holds that “a single judge is simply not equipped to make 
important decisions about how a state institution should be run.”30 Despite this criticism, 
there are a number of aspects that are inherent in judicial decision making that lend 
credence to the independent and critical role judges play:  

(1) the judge must make a decision on every grievance presented; (2) the judge must listen to the 
witnesses and arguments of both sides; and (3) the judge must justify his decision. These safeguards 
- which,… are not imposed on state legislators and executive officers, who also make decisions 
profoundly affecting the welfare of the community - make it more likely that a judge's decision 
regarding the remedy to be imposed will be reliable and well-considered.31  

In sum, the uniqueness of the courts’ position as against other branches of government 
is that they are the first forums where complex and new juridical issues might arise 
through the conflicts they adjudicate:32 “the courts have become the focus in society for 
addressing many of our most fundamental and vexing issues.”33 Further, courts are 
uniquely placed to give direction to the state through their powers of review, thus 
ensuring that the state submits to the law or, in other words, that the rule of law 
prevails.34 An environment-related Kenyan case demonstrates this. In Friends of Lake 
Turkana Trust v Attorney General & 2 others Nairobi (hereafter Friends of Lake Turkana 
Trust v AG),35 the ELC had to determine if it could “intervene and address issues arising 
from any agreement entered into between the Kenyan and Ethiopian governments for 
the purchase of electricity from Ethiopia”,36 and whether such an agreement violated the 
rights of the petitioners. The petitioners sought to have the Government of Kenya as well 
as the Kenya Power and Lighting Company Limited disclose all the agreements entered 
into between themselves and the Government of Ethiopia regarding electricity 
distribution.37 The petitioners based their request for information on two main issues. 

                                        
29  See section 3.2.4 below. 
30  Justice 1992-1993 George Washington Law Review 11. 
31  Justice 1992-1993 George Washington Law Review 12. 
32  Talmadge 1998-1999 Seattle University Law Review 701. Obviously, a great many issues might be 

dismissed, but such dismissal is rarely outright. 
33  Talmadge 1998-1999 Seattle University Law Review 701. 
34  Larkins 1996 The American Journal of Comparative Law 606. 
35  ELC Suit no 825 of 2012, [2014] eKLR. 
36  Page 6. 
37  Page 2. They essentially challenged the government’s decision to develop parts of Lake Turkana in 

pursuance of their contractual agreements with the government of Ethiopia.  
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First, they argued that the agreement to purchase electricity through the developments 
along the river (from the Ethiopian side) would affect the community (on the Kenyan 
side), their livelihood, their cultural heritage, and their attachment to the lake.38 Second, 
they averred that the government had breached the public trust doctrine by failing to 
undertake a “full, proper and comprehensive”39 impact assessment of the potential 
impacts of the developments they sought to accomplish and by refusing to make public 
those details related to the projects (in clear violation of article 35 of the Constitution of 
Kenya).40 The respondents essentially argued that there was no agreement in place as 
yet and that the court lacked jurisdiction since the issues of the petitioners were not 
within the borders of Kenya. In the alternative, they argued that if there were no power 
purchase agreement, then the power company would have to rely on fossil fuels, which 
would be worse for the environment.41  

The court ruled that although the matter was transboundary in nature, its jurisdiction 
could not be ousted when fundamental rights of Kenyans were in question and when 
government decisions or actions could affect such rights.42 Concerning the issue of 
whether the government had a duty to disclose environmental information, the court 
found that: 

…public participation can only be possible where the public has access to relevant information, and 
is facilitated in terms of reception of views. It is the view of this Court that access to environmental 
information is therefore a prerequisite to effective public participation in decision-making and to 
monitoring governmental and private sector activities on the environment.43 

For this reason, the court found that access to environmental information was a necessary 
requisite for sustainable development and it ordered the respondents to make accessible 
all documents related to the project, as required by the petitioners. With respect to the 
duties of the state to prevent environmental harm, the court noted that the precautionary 
principle would require the state to establish that no environmental harm would ensue 

                                        
38  Page 2. 
39  Page 3. It seemed that the impact assessment that had been undertaken was done secretly and was 

tailored to suit the government’s proposed plans. 
40  Article 35 reads as follows: “(1) Every citizen has the right of access to - (a) information held by the 

State; and (b) information held by another person and required for the exercise or protection of any 
 right or fundamental freedom. (2)… (3) The State shall publish and publicise any important information 
affecting the nation.” 

41  Page 5. 
42  Page 8. 
43  Page 14. 
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from its actions.44 Thus, although no agreement had been signed as yet, the 
precautionary principle would in principle be applicable.  

This case demonstrates the importance of power being separate between the branches 
of government because the court in this instance acted as a check and balance to the 
authority of the state. The separation of powers is particularly important in the 
environmental context because courts have to deal with reviews of environment-related 
administrative decision-making. To this end courts could determine which considerations 
an environmental authority must take into account when deciding on whether to grant a 
permit for a fuel station,45 or they have to decide whether an EIA is a necessary 
prerequisite when a government is about to conclude a contract for the distribution of  
electricity with a private company.46  Arguably, if there were no separation of powers 
between the organs of state, then courts would merely extend or condone the decisions 
of the executive, parliament, or government agencies without having to consider the 
environmental consequences of those decisions. 

3.2.2 The rule of law 

The necessity of the judiciary to uphold the rule of law is crucial. Judges are for the most 
part guided by the rule of law since it is they that have the final say in ensuring that 
actions are done according to and within the law.47 Through the rule of law, it is 
reasonable to assume that all branches of government will function within their legally 
prescribed limits. The rule of law and its conceptual understanding are usually attributed 
to the work of Dicey.48 Dicey believed that government power and any actions must be 
based on (or be within the confines of) law, that the discretionary nature of such power 
and actions must not be unbridled but must be amenable to parliamentary/legislative 
control (that laws must be consistently and equally applied), and that courts are the 

                                        
44  Page 16. 
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institution tasked with ultimately enforcing the principles of law.49 While this might appear 
to be clear, the rule of law as a concept is susceptible to various meanings,50 which results 
in there being no universally accepted definition of its meaning. The rule of law could be 
understood through descriptive and prescriptive elements.51 Taking the elaboration of 
Dicey for instance, the rule of law would be descriptive in its insistence on government’s 
actions (and any other actions, be they public or private) being done according to the 
law, yet the rule of law would be prescriptive by requiring all law to be applicable to 
everyone. The rule of law would also be prescriptive by requiring courts to enforce its 
tenets. As one scholar argues, the rule of law simply has to do with what government 
can do (descriptive) and how government can do it (prescriptive).52 It mostly fall to the 
courts to see that this is done in a proper way.  

In plain terms then, the rule of law relates to the “submission of the state to the law”.53 
The basic premise of the rule of law is that laws apply equally to everyone in the same 
circumstances.54 In other words, the rule of law subjects everyone, including citizens, 
parliament, the executive and the courts, to the law.55 If there is a limitation of any right, 
such a limitation must be in accordance with the law,56 and must not be influenced by 
issues like the status of a person or the political office such a person holds.57 

A consideration of the constitutions of the countries this thesis focuses on reveals that 
they provide for the limitation of rights. For example, section 36 of the Constitution of 
South Africa provides that the Bill of Rights may be limited only by a law of general 
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application based on the constitutional values of human dignity, equality and freedom.58 
Article 24 of the Constitution of Kenya follows almost the exact same wording, requiring 
any limitation of rights to be done in accordance with the law, while being informed by 
the values of human dignity, equality and freedom.59 In addition to requiring the limitation 
of rights to be done in accordance with the law of general application within the values 
of human dignity, equality and freedom, section 86 of the Constitution of Zimbabwe also 
includes the values of openness and justice.60 Only Uganda differs from the other 
countries in that its provisions on the limitation of rights do not make reference to values 
or the bounds within which limitations are permissible.61 Overall, it is clear from the 
provisions that the rule of law operates hand in hand with the principle of legality,62 which 
requires decisions to be made in accordance with known and general principles of law.63 
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In other words, the principle of legality could be used to measure the observance of the 
rule of law. 

Unjust laws, even if they are applied to everyone, do not necessarily fit under the rule of 
law, since there must be more than just formal compliance with legal tenets. As Magraw 
notes, the laws of the Third Reich were legal at the time and were applied and enforced, 
but that did not make them right or just.64 The same could be said of apartheid South 
Africa.65 Accordingly, the rule of law has a value element which is composed of procedural 
and substantive ends.66 Consequently, the rule of law is only “complete” when it is 
underpinned by the substantive values of human rights, dignity and when the laws are 
“general, prospective, open, clear and stable.”67 

Moving the discussion to the environmental domain, environmental rule of law concerns 
the application of the concept of the rule of law to the environment.68  Environmental rule 
of law has gained international traction and is being advocated in a number of judicial 
declarations and colloquia. For instance, the preamble to the Rio+20 Declaration on 
Justice, Governance and Law for Environmental Sustainability69 observes that the 
judiciary is the guarantor of environmental rule of law. Further, the preamble to the 
Charter for the Global Judicial Institute for the Environment70 affirms that judges play a 
critical role in promoting the environmental rule of law. Likewise, the preamble to the 
IUCN World Declaration on the Environmental Rule of Law71 notes that the judiciary plays 
a significant role in  

                                        
64  Magraw 2015 Southwestern Journal of International Law 280. 
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… building the environmental rule of law through the effective application of laws at national, sub-
national, regional, and international levels, and through fair and independent decision-making that 
accords all parties equal access and consideration regardless of power or privilege. 

The IUCN itself describes the environmental rule of law as follows: 

… the legal framework of procedural and substantive rights and obligations that incorporates the 
principles of ecologically sustainable development in the rule of law. Strengthening the environmental 
rule of law is the key to the protection, conservation, and restoration of environmental integrity. 
Without it, environmental governance and the enforcement of rights and obligations may be 
arbitrary, subjective, and unpredictable.72 

Thus, in the environmental context, the rule of law is inseparable from sustainability, 
which is essentially one of the goals of the right to a healthy environment. Boyd observes 
that “[i]n nations governed by the rule of law, there is a higher likelihood that the 
constitutional right to a healthy environment will achieve its anticipated influence.”73 This 
is because in a state that abides by the rule of law, courts are able to properly exercise 
their adjudicative role without any interference and within the confines of the law, also 
as far as environmental matters are concerned.  

Overall, it is clear that the presence or absence of the rule of law in a state could be 
determined by looking to the nature of the judiciary and how the judiciary is capable of 
enforcing laws and protecting everyone, regardless of class or status. The problem, 
though, is that in some cases parliaments and the executive have been so strong that at 
times the courts have not properly played their roles: “[i]n other countries, judges have 
been extremely reluctant to second-guess the environmental decisions of the legislative 
and executive branches of government.”74 In such instances, judicial conservatism75 is 
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normally the order of the day, as judges would stick to judicial texts. Thus, for the rule 
of law to be effective, the judiciary must also be creative and independent.  

3.2.3 Judicial independence  

As was observed above, Montesquieu is credited with giving birth to the idea of judicial 
independence. One of his observations bears repeating:  

There is no liberty if the judiciary power be not separated from the legislative and executive. Were 
it joined with the legislative, the life and liberty of the subject would be exposed to arbitrary control; 
for the judge would be then the legislator. Were it joined to the executive power, the judge might 
behave with violence and oppression.76  

The idea imbued in this thinking is that those who govern according to the law and those 
who write the law must not be the people to police that law. To be independent, then, 
the judiciary has to stand at a distance and be able to pronounce on both executive and 
legislative action. Ferejohn accordingly argues that judicial independence has normative 
(internal) and institutional (external) aspects.77 He describes judges to be “autonomous 
moral agents, who can be relied on to carry out their public duties independent of venal 
or ideological considerations.”78 This could be equated to what Ferejohn and Kramer refer 
to as “decisional independence”; which is the ability to make a judgement free from any 
outside pressure, be it social, economic or political.79  

With reference to institutional aspects, Ferejohn argues that judicial decision-making 
takes place within a specific setting which must be institutionally protected, thereby 
guaranteeing that judges can make their decisions impartially.80 Writing on specialised 
environmental courts, Justice Preston of the Land and Environment Court of New South 
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purposes of controlling their decisions upon constitutional questions.” 



89 

Wales has argued that there are various institutional arrangements to safeguard 
independence: 

The independence and impartiality of ECT [Environmental Court and Tribunal] judges or decision-
makers can be enabled by institutional arrangements and rules concerning selection of judges or 
decision-makers on the basis of appropriate qualifications; long-term tenure and security of tenure; 
procedural and substantive protection against the removal of judges; the means of fixing and 
reviewing reasonable remuneration and other conditions of service; the publishing of reasons for 
decisions made; and sufficient resources to maintain a functioning ECT.81 

Put differently, judicial independence implies that there must be a clear demarcation 
between the judiciary and the other branches of government.82 Institutional 
independence could directly relate to the security of tenure of judges. Manne, for 
example, argues that judges in the USA have a lifetime tenure as a means of safeguarding 
their independence.83 Even in Uganda, Kenya, South Africa and Zimbabwe, judges serve 
until they reach a certain age of retirement and their removal is only in cases of gross 
negligence.84 This is a constitutional safeguard to ensure that judges maintain a certain 
level of independence and flexibility, knowing that their decisions, no matter how 
politically uncomfortable, will not be used against them or result in their unfair treatment.  

At its most basic level then, judicial independence is the essential symbol of a free 
society.85 This is so because a judiciary that is independent stands as “the best guarantee 
of liberty and impartial justice against executive oppression and other executive or 
bureaucratic abuse.”86 It should be noted, though, that it is not only independence from 
the other branches of government that is required; it is also independence from any other 
pressures or interest groups, be they social or economic in nature.87 Thus, considerations 
in the judicial decision-making process that could determine the presence or absence of 
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independence include “exactly what a court decides, the way it reaches it decisions, and 
the words it uses.”88 

Overall, judicial independence ensures a forceful defence of constitutionalism and 
justice,89 both attributes that have a public benefit.90 Judicial independence is necessary 
in any democratic state and ensures the accountability of public officials as well as the 
facilitation of justice between citizens. Gloppen, Gargarella and Skaar have thus 
concluded: 

… in a democratic system, well-functioning and independent courts are central to making political 
power-holders accountable that is, ensuring transparency; obliging public officials to justify that their 
exercise of power is in accordance with their mandate and relevant rules (answerability); and 
imposing checks if government officials overstep the boundaries for their power as defined in the 
constitution, violate basic rights or compromise the democratic process (controllability).91 

Thus, judicial independence is necessary if courts are going to enforce the environmental 
rule of law. This is because the courts will invariably have to review government and 
agency decisions related to the environment or which are likely to impact on the 
environment. As such, it is only when the judiciary is independent of the state that it will 
be able to objectively review government actions. Suffice it to say that all three branches 
of government complete the circle of governing through their complementary roles, which 
are all also necessary in the environmental context for achieving ecologically sustainable 
development.92 The judiciary, however, is particularly important because its decisions 
normally result in finality, as the judiciary normally has the final say over issues brought 
before it.93 
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3.2.4 Judicial precedent 

In common law countries, what courts decide in fulfilling their role within the trias politica, 
in enforcing the rule of law and in ensuring their independence, usually becomes 
precedent.94 Conceptually, judicial precedent is a process that ensures that once a rule 
or principle is established by a higher court, such a court and other courts below it are 
required to abide by that rule when dealing with issues with similar facts.95 Precedents 
result from “countless decisions of judges in countless numbers of cases.”96 Thus, like 
cases must and should be treated alike for the sustenance of judicial uniformity and 
continuity.   

Precedents work through systems of judicial hierarchical structures. These structures 
have been described as a means of guaranteeing uniformity in legal rules and principles; 
i.e., ensuring a “same-rule regime”.97 An obvious shortcoming of this system is the 
question: who polices the highest courts?98 Possibly, the reason why appeals, 
constitutional and often high courts themselves are made up of more than one judge is 
to guard against having a single mind determining laws and principles that will filter down 
through to the lower courts. A further point to note is that court structures conceivably 
work best in common law precedent countries where higher court decisions bind the 
lower courts.99 For this reason it will be important to establish the hierarchical structures 
of the courts in Uganda, Kenya, South Africa and Zimbabwe.100 
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There are various merits to the system of judicial precedent in any judicial setup and 
society in general: 

i. It renders judicial decision making easier because there is a juridical foundation to 
work from; 

ii. It enhances stability and uniformity in law; and  
iii. It instils confidence and legitimacy (both public and political) in the judiciary in 

that there is a conviction that the court will show respect for its own previous 
opinions, unless these judgments were grossly incorrect, in which case there 
should be a mechanism through which lower courts can choose not to apply the 
incorrect decisions.101 

On the other hand, a criticism of precedent is that it does not allow judges to deal 
innovatively with issues on a case-by-case basis; instead, precedents could be like a “dead 
hand” of the past,102 implying that current judges are tied to decisions of those long gone 
and rules set long ago. Indeed, no cases are identical, and so precedents allow judges to 
determine how cases are analogous, with the same principles applicable to both.103 As 
such, this criticism can be countered by the argument that precedent does not require 
judges to be mechanical in the interpretive role, but allows them to use their discretion 
in a reasonable manner. In the end, judges must not be overly constrained by precedent; 
they must be able to develop the law as and when it is expedient. Yet they must also not 
unjustifiably ignore the “wisdom and experience of those who preceded” them.104 Suffice 
it to say that courts can and will reverse their own decisions from time to time if the 
decision proves objectionable in future. Such a determination will turn on the specific 
issues before the courts at the time.  

Applied to the environmental context, judicial precedent could set the rules and principles 
within which the right to a healthy environment is enforced and protected. As will be 
shown below, there are bad precedents which courts were able to move away from,105 
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yet there are innovative precedents specifically related to the enforcement of the right to 
a healthy environment, which courts were able to maintain and enrich.106 Once a case is 
important enough to warrant preservation as a form of precedent, it is possible that such 
a case could be relied on by other courts in other jurisdictions. For this reason, an 
inevitable result of a precedent system could be the trans-jurisdictional learning and 
cross-pollination of environmental jurisprudence. This is because “judges share common 
beliefs, values and a self-perception and understanding of their role in the legal system 
and in society”.107  Thus, courts could ensure that there is a uniformity of rules or 
principles related to the right to a healthy environment by actively engaging in 
comparative judicial decision making.108 While certainly not binding, the jurisprudence 
from some courts could be important to the extent that it provides guidance to other 
courts in a different jurisdiction.109 For example, the broad interpretation of the right to 
a healthy environment in the Indian Constitution110 is reported to have influenced other 
courts like the Argentinian Supreme Court in shaping and interpreting the Argentinean 
environmental right.111 Consequently, through their work, legal systems can potentially 
mirror each other as a result of the extent to which different courts within different 
jurisdictions give content and meaning to legal principles.112 As such, an important part 
of this thesis will be to determine if courts in Uganda, Kenya, South Africa and Zimbabwe 
were reliant on their own previous decisions related to the right to a healthy environment 
and whether they engaged in comparative judicial decision making. 
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3.3 Specific approaches underpinning judicial decision-making 

Thus far, the chapter has sought to outline how courts fit within the state’s governance 
structure. Having established that their position is unique in that they have authority that 
extends as far as directing both public and private institutions and people to act in certain 
ways, it is apposite to briefly describe how they make these decisions. An important 
caveat at the outset is that this section does not deal with the interpretation of statutes,113 
which is a set of rules governing the process of interpretation and which is a study on its 
own.114 The section instead considers the approaches or philosophies that underpin the 
process of judicial reasoning in making decisions.115  

Boyd suggests that factors which determine the influence and impact of the right to a 
healthy environment include the degree to which it could be said that judges are 
conservative or activist.116 Commenting on judicial conservatism, Stevens specifically 
argues that it is not a doctrine related to the merits of judicial decisions, but one that 
“focuses on the process of making judicial decisions.”117 Thus, conservatism and its 
counterpart, judicial activism are the two main approaches or philosophies followed by 
judiciaries in making decisions.118 The two approaches relate to the disposition of the 
judiciary and they demonstrate that judicial decision-making does not happen in an 
abstract way or in a vacuum. Personal background, legal training or even prevailing 
economic and political conditions can influence the thinking patterns, philosophies or 
approaches that inform judicial decision-making. In other words, judicial conservatism 
and activism are pillars that work of judiciaries and which determine whether judiciaries 
will develop the law innovatively (by being activist and going beyond legal text) or merely 
apply the law as it is (by strictly reverting to the legal texts). 

                                        
113  Issues involved under the interpretation of statues would involve the theories of interpretation like the 

grammatical rules, the purposive interpretation, the mischief rule etc.  
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116  Boyd 2011 The Environmental Rights Revolution 120. 
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118  Other doctrines could be realism, which is followed mostly by American courts. 
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3.3.1 Judicial conservatism 

The idea of judicial conservatism relates to the notion that judges ought to follow the law 
as it is and should not make law in a way that sees them crossing the boundaries of the 
trias politica.119 It would seem that this idea supports precedents which cannot be 
deviated from unless the circumstances justify such deviation. But judicial conservatism 
also goes beyond that. In part, it follows the thinking of originalism,120 while at once 
being a form of judicial restraint,121 which comprises of how judges (except in extreme 
cases) refrain from overtly interfering in decisions made by elected representatives.122 
From a historical perspective, in the aftermath of the French Revolution Napoleon created 
the French Code that abolished the power of judges to use their discretion. They then 
merely had to handle cases according to what the law stated, and in grey areas of the 
law they would refer the issue to the legislature for interpretation.123 Consequently, a 
distinguishing feature between common law and civil law judicial systems at the time was 
that common law judges had more power and independence in that they would make 
the law and rely on it later as precedent, while those within the civil law structure were 
under the control of the executive and had to rely on a Code for the interpretation of 
law.124  

While conservatism is not as strict now as it was then, it is clear that at its core judicial 
conservatism speaks to how the courts err on the side of caution when it concerns policy 
choices and decisions taken by states.125 Thus, for the staunch conservative judge, the 
judiciary serves as the “lieutenant” of the legislature,126 in that it assists the legislative 
function and does not override it. Judicially restrained judges take care not to displace 
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the law with their own views of policy or morality.127 Related to the foregoing, judicial 
restraint is thought to aid judges in avoiding unnecessary law-making:  

It is not a doctrine that relates to the merits of judicial decisions; it is a doctrine that focuses on the 
process of making judicial decisions. It is a doctrine that teaches judges to ask themselves whether, 
and if so when, they should decide the merits of questions that litigants press upon them.128 

As a consequence, because of their conservatism courts might not get to decide cases 
on the merits. For example, in Maathai v Kenya Times Media Trust Ltd (hereafter Maathai 
v Kenya Times),129 the plaintiff (Prof. Maathai, Nobel laureate and coordinator of the 
Green Belt Movement) sought a temporary injunction against Kenya Times Media Limited 
for its plans to construct a building at a park in Nairobi. The defendant countered on 
technical grounds, one of which was that the applicant lacked locus standi because only 
the Attorney General could sue on behalf of the public.130 The plaintiff countered, arguing 
that the action was brought not in a representative capacity, but in the plaintiff’s own 
capacity as a resident of the city. The High Court agreed with the respondent, ruling that 
the plaintiff did not have locus standi because only the Attorney General had the capacity 
to sue on behalf of the public.131 The court further found that there was no damage or 
anticipated damage that would be occasioned to the plaintiff in her personal capacity. 
Subsequently, the case was dismissed with costs. As could be expected, this case has 
been criticized for its restrictions on locus standi, with some calling the court’s approach 
a rigid one.132 The court could have considered that as a resident of the city, Maathai 
“had the right to oppose the development of structures that had deleterious effects on 
the environment.”133 Further, by finding that only the Attorney General can sue on behalf 
of the public, the court ignored the probable conflict that might have ensued because the 
Attorney General would then sue the state, of which he is the representative.134  

Consequently, for restrained and conservative judges, their legitimacy stems from their 
not deviating from the will of the masses, which is expressed through law by the elected 
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lawmaker.135 The glaring downside of conservatism and judicial restraint, as Merill would 
have it, is that legal change and innovation is difficult to achieve: “[i]f judges are 
restrained, that is, if they adhere to the jurisprudence of no surprises, then the 
proponents of social change through law will have to look elsewhere in order to achieve 
their reforms.”136 This brings us to the opposite of judicial conservatism and restraint; i.e, 
judicial activism. 

3.3.2 Judicial activism 

Judicial activism involves judges going beyond the legal text and unpacking the values 
that underpin the text. Judicial activism is often described as courts exercising a legislative 
function, in that judges might exercise some form of political power.137 This is why at 
times judicial activism could be seen as an affront to the doctrine of the separation of 
powers.138 Often, when judges become activists they go beyond legislation through their 
powers of review.139 For Barnett, there is even “principled judicial activism” which “calls 
for judicial development of substantive principles by which legislation and constitutional 
provisions are to be evaluated.”140 This means that the role of the judge goes beyond 
merely interpreting the law into delving deeper into substantive rules and standards that 
would help the judicial interpretive role.141   

Former Indian Chief Justice Bhwagwati differentiates between technical and juristic 
activism.142 As the name suggests, the former deals with technicalities. An example is 
when judges condone late filling of briefs, which in the strictest sense should be barred. 
Juristic activism could also involve substantive issues. Justice Bhwagwati argued that 
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India was heavily involved in judicial activism as a direct way of realising social justice.143 
Thus, we see that an essential aspect of judicial activism involves the infusion of values 
(especially constitutional values) into legal text.144 Even if such values are not in the 
constitution, “the necessary consultation of an extra-textual source for constitutional 
interpretation is jurisprudential activism.”145 As a result, it should not be an affront to the 
separation of powers when judges use their own moral compass to direct them, especially 
when dealing with grey area issues, of which the environment normally is because of its 
volatile nature.146 

An important criticism has been levelled against judicial activism. This criticism holds that 
it could lead to a potentially limitless free roaming away from legal texts, and the ignoring 
of precedent in the process.147 Concerning precedents, if we were to take Merril’s148 
argument above on the lack of legal development in the judiciary because of precedent 
and conservatism, then it would seem that activism is not the gravamen it might be 
conceived to be. Of course, there is vertical precedent,149 which should be departed from 
only in exceptional circumstances. However, contrary to the view that judicial activism 
could ignore precedent, there is a valid observation made by a former USA Supreme 
Court Justice concerning judicial activism: “[i]t is the reservation for ourselves of the 
same power of creation that built up the common law through its exercise by the judges 
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of the past.”150 Stated otherwise, what we have come to accept as precedent was at 
some point formulated by a series of judgments by other judges. Thus, precedent does 
not and should not curtail the power and duty of judges to develop the law as is 
necessary.  

Concerning the criticism that activism might lead to judges roaming free at will, this might 
be true, but judicial activism is “an undeniable feature of the judicial process in a 
democracy and the only relevant question is what should be the degree and extent of 
judicial activism permissible to a judge.”151 Judicial activism is a necessity because 
juridical texts could be abstract. For example, constitutional text, and its formulations of 
rights, are rarely detailed. Consequently, what is as important as what is stated in a 
constitutional text is what is not stated.152 To take the example of the right to a healthy 
environment, a layman could find it quite clear in its articulation, but what is unsaid is 
more vexing, i.e., the definition of and extent of “healthy” or the definition of and 
conceptualisation of “environment”.153 Clearly, the task of the legislature is done at this 
point, and the process of interpretation and giving content to legal text moves to the 
judiciary. So, if one of the duties of judges is to develop the law, then it follows that 
judicial activism could be highly desirous under certain circumstances, especially where 
environmental protection is at stake. For example, in The Environmental Action Network 
Ltd (TEAN) v British American Tobacco Ltd (hereafter TEAN v BAT),154 the Ugandan High 
Court had to decide two general issues. First, it had to determine if BAT had violated the 
right to life by not indicating on the product itself that its product had health risks. Second, 
the court had to determine whether article 50(2)155 allowed for class actions based on 
public interest. TEAN brought the action as a public interest litigation case, arguing that 
BAT had failed to adequately inform smokers and potential smokers of their product of 
the dangers of smoking.156 BAT filed a counter suit,157 arguing that TEAN had brought the 
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case before the court in an inappropriate manner.158 Their argument was that unlike 
section 38(d) of the South African Constitution,159 article 50(2) did not envisage public 
interest litigation, especially public interest litigation through an organisation like TEAN. 
As such, BAT challenged the jurisdiction of the High Court, arguing that since the issue 
had to do with interpreting article 50(2), the matter had to be heard by the Constitutional 
Court.160 

In dismissing the jurisdictional argument by TEAN concerning constitutional 
interpretation, the court held that there was nothing about the interpretation of the words 
“person”, “organization” or “group of persons” which the High Court could not interpret 
or which was pertinent enough to warrant taking the issue to the Constitutional Court.161 
Concerning the interpretation of article 50(2) for the purposes of locus standi, the court 
held that the only difference between section 38 of the South African Constitution and 
article 50 the Ugandan Constitution was that the former was more detailed. The court 
thus found that persons, organisations and groups of persons could be read into article 
50 for the purposes of allowing for public interest litigation: 

Having thus held, can it reasonably be argued that only the litigants in (a), (b),(c) and (e) of section 
38 of the South African Constitution are catered for in our Constitution, Article 50(2) [sic]. To hold 
thus would, in my considered opinion, be tantamount to the argument that our provision does ignore 
the type of persons or groups who cannot bring an action in their own right. Such persons or groups 
include children, the illiterate and disabled, who cannot access courts to contest violations of their 
rights and these are the persons who need the assistance of public litigation groups, and who, in 
any case, fall within Article 50(2) of the Constitution as I have held.162 

The court thus declared that the matter was properly before the forum since no other 
alternative relief was appropriate. Arguably, the court assumed an activist role by setting 
a strong precedent for public interest litigation through reading in, holding that the 
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Constitution could not have intended to have the poor, children, or indigent suffer 
because they cannot enforce their rights. This means that even the issue of getting the 
pool of claimants signing or agreeing to the petition is unnecessary because public 
interest is expansive in nature.163  

In the end, these canons do not always compete for prominence in the judicial process. 
It is possible that in the numerous grey areas of the law, judges could be activist in nature 
in some instances and in others they might show restraint and revert to conservatism.164 
It should be clear, however, that because of the abstract nature of the right to a healthy 
environment, judicial activism could be the better option165 if courts are going to find 
innovative ways of settling disputes related to the right to a healthy environment and 
fulfilling their role of advancing the right.166 Resorting to strict textual interpretation, as 
was the case in Maathai v Kenya Times, restricts the whole process of interpretation and 
does not allow for flexible approaches, as was the case in TEAN v BAT.   

3.4 The role of the judiciary in environmental protection and in advancing 
the right to a healthy environment  

The judiciary has a vital role to play in environmental protection: “[j]udges have a unique 
capacity to protect ecosystems (including human and non-human health) through the 
development, interpretation and enforcement of environmental law principles”.167 
However, as far as could be established, scholars have not given much attention to the 
specific roles of the judiciary in interpreting and giving content to the right to a healthy 
environment as a way of advancing the right, particularly in Africa. Collins has recently 
observed that “courts around the world have struggled to identify and effectuate an 
appropriate judicial role in environmental regulation.”168 Also, there are no clear 
“universal approaches to the discharge of judicial functions”,169 as considerations like 
locality and legal systems can determine what judges can and cannot do. Also, the role 
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of the courts is ultimately dependent on different variables, like how often environmental 
cases are brought before courts or what kinds of arguments are made in support of the 
right to a healthy environment (since courts cannot invent facts).170 What is true, though, 
is that in their adjudicative duty, courts generally protect rights from abuse, they promote 
rights by interpreting and applying them, and they help to ensure that the state respects 
and fulfils rights through their adjudicative and review functions.171 Collectively, through 
their contributory role in rights protection and promotion, and ensuring respect for rights, 
and that rights are fulfilled, courts contribute to the broader advancement of rights, and 
in this case specifically the right to a healthy environment.  

The task of courts in advancing the right to a healthy environment is not easy, 
however.172 For one, they have to deal with language/conceptual issues related to the 
meaning of the environment.173 As noted in chapter 2,174 there are also difficulties related 
to what counts as “healthy” in the wording of the right to a healthy environment.175 Thus, 
what makes environmental adjudication difficult and multifaceted is that: “[v]irtually any 
action taken in the environment, from driving a car to building a power plant, has 
aesthetic, noise, air, water, waste disposal, land use, transportation, food supply, energy, 
interpersonal, health, and economic consequences.”176 Perhaps more problematic is the 
fact that the right to a healthy environment often hinges on questions of policy,177 where 
state actions (usually neoliberal developmental policies) are challenged on the basis of 
their potential to violate or threaten the environment and human health. For these 
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reasons courts have to balance competing interests, which are at times compounded by 
the fact that the right to a healthy environment involves not only immediate but 
potentially future ramifications. This notwithstanding, it seems that for the most part 
judges generally understand that environmental issues cannot and should not be decided 
in a vacuum or in the abstract.178 Environmental issues have to be tied to the broader 
societal issues within which they arise. 

In view of these challenging issues, and collectively considering the nature of the right to 
a healthy environment, the goals it seeks to achieve179 and the role of courts in society,180 
it is possible to identify some specific judicial functions that could be particularly relevant 
to the development and advancement of the right to a healthy environment. This section 
identifies three broad and interrelated functions in an attempt to spell out the potential 
role of courts in environmental protection and in advancing the right to a healthy 
environment.181  

3.4.1 Developing environmental law and expanding the purview of the right to a 
healthy environment 

The chapter noted earlier that legal language and texts are often couched in generalised 
and skeletal terms that need further expansion and interpretation.182 It follows then that, 
as was also stated in the Johannesburg Principles on the Role of Law and Sustainable 
Development, one of the duties of the judiciary is to develop environmental law.183 This 
is done through the interpretation and application of the law. In any given scenario, 
courts are engaged in a two-staged process: constructing the meaning of a particular law 
to a specific set of facts and then applying (through interpreting) that law to these 
facts.184 This is the quintessential role that leads to legal development and the creation 
of precedents.185 The most far-reaching extent of this duty can be seen when courts strike 
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down laws for want of non-conformity with a constitution, for example. In such cases, 
the courts usually specifically state what the legislature must address.186 As a result of 
their ability to decide all issues that come before them, courts ultimately help “integrate 
innovative environmental statutes into the general body of existing law”.187  

The role of expanding the purview of rights is particularly relevant in the context of the 
right to a healthy environment, which requires interpretation.188 Courts are the 
institutions that give context and meaning to the right to a healthy environment, since 
the judiciary “has a responsibility to assess and interpret the environmental right and to 
give guidance on how we should apply and adhere to the right.”189 In some cases, 
though, as was demonstrated in chapter 2,190 courts expand the purview of rights by 
reading in other obligations or other rights within existing rights, just as the Indian courts 
read the right to a healthy environment into the right to life.191 An example is the Kenyan 
case of Kemai and Others v Attorney-General and Others (hereafter Kemai v AG),192 which 
concerned the legality of the removal of the Ogiek ethnic community from their traditional 
lands. Instituted as a class action, the plaintiffs argued, among other declarations, that 
their forced eviction from Tinet Forest, a place they had been supposedly residing in even 
before Kenya became a Republic and from which they derived their livelihood, violated 
their right to life.193 The respondents challenged the argument that the group was the 
original Ogiek community, arguing that the applicants and the 5000 people they 
represented were allowed to occupy the lands but were not officially given ownership 
rights to the lands.194 The High Court found against the applicants, holding that they 
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were not entitled to stay on the lands since they had been repeatedly moved out, after 
which they would always filter back into the forest.195  

In its obiter dicta the court found that the macro-economic discussion of rights must not 
be insensitive to the legal and constitutional effects they have on the environment.196 
The court further found that “if as we urge the upholding of human rights in their purest 
form we do not integrate environmental considerations into our human and property 
rights, then we as a country are headed for a catastrophe in a foreseeable future.”197 
Thus, environmental principles and ethics had to be observed at every turn of decision-
making, lest people might not be alive to assert their right to live because of the 
destruction they would have caused to the environment: 

The real threat to the right to life and to livelihood is not the government eviction orders in 
themselves. The real threat to these human rights is the negative environmental effect of ecological 
mismanagement, neglect and the raping of the resources endowed unto us by Mother Nature, which 
are the most fundamental of all human rights: the right to breathe fresh air from the forests so that 
we can live to hunt and gather; the right to drink clean water so that we can have something to 
sweat after hunting and gathering.198 

Without stating it so in explicit terms, the court constructively read the right to life as a 
right that is dependent on a clean and healthy environment. Clearly, the case was not 
even argued as one connected to the right to a healthy environment or even 
intergenerational equity, but the court found it pertinent to raise the important issues in 
the above extract, resorting to powerful terms such as raping the environment and 
Mother Nature. What this confirms is that judicial activism allows judges to be innovative 
and proactive rather than mechanical in their interpretive role. It is such creative 
interpretation through activism that could assist in giving content to the right to a healthy 
environment and ultimately promote sustainability. Thus, when courts engage in such 
creative interpretation, they are essentially advancing those interests that rights seek to 
protect, including even those that would not have been an issue in a case. 

Another example that exemplifies courts developing the law and expanding the purview 
of rights while also promoting and protecting rights is the African Commission on Human 
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and People’s Rights (hereafter AComHPR) Social and Economic Rights Action Centre 
(SERAC) and Another v Nigeria (hereafter SERAC case).199 In this case the AComHPR 
delivered the first substantive interpretation of a regional environmental right by also 
elaborating on the content and obligations emanating from the right. The case concerned 
the effects of oil extraction in Ogoniland. The Nigerian government at the time had a 
majority shareholding in a consortium with Shell Development Corporation.200 SERAC 
alleged, among other things, that the oil operations had “caused environmental 
degradation and health problems resulting from the contamination of the environment 
among the Ogoni people.”201 This, they argued, was for a number of reasons, including 
that the government was not adhering to its duties to protect the environmental and 
health rights of the people of Ogoniland, and that the government had not ordered 
EIAs.202 

The AComHPR found that the right to a healthy environment required “the state to take 
reasonable and other measures to prevent pollution and ecological degradation, to 
promote conservation, and to secure an ecologically sustainable development and use of 
natural resources.”203 Thus, the AComHPR found that by not effectively regulating the 
environmental damage caused by oil operations and by being complicit in the activities 
through its joint operations with Shell, the Nigerian government had violated article 24 
of the ACHPR.204 While its decisions are not legally binding or enforceable,205 the 
AComHPR specifically noted several environmental principles that are related to the right 
to a healthy environment. First, the state is required to promote conservation and ensure 
the ecologically sustainable development of its natural resources.206 Second, states must 
take reasonable measures for the prevention of pollution and ecological degradation.207 
Third, states must facilitate the undertaking of EIAs for development activities.208 Lastly, 
states must facilitate access to information and grant those likely to be affected by the 
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developments the opportunity to participate in the development process.209 Consequently, 
the case established various government positive and negative duties related to the 
protection and fulfilment of the right to a healthy environment.210  

While the practical effect of the judgment was minimal, considering that implementation 
of it depended on the respondents abiding by the order, it is reasonable to assume that  
the AComHPR’s findings could serve as an important reference point for other national 
courts that might be grappling with how to define the content of the right or the extent 
to which states must act in protecting the right to a healthy environment. In doing so, 
when courts develop the law and consistently give content to rights, it is possible to have 
a uniformity in the conceptualisation or understanding of the right to a healthy 
environment.This could result in legal certainty: “judicial discretion diminishes over time, 
as legal principles become settled and case law gives substance to those amorphous 
terms.”211 In simple terms, then, courts expand the purview of rights by playing the 
judicial interpretive role.212 This could also lead to a better integration of environmental 
concerns into the more general body of law and into political, executive, legislative and 
private actions.213  

3.4.2 Implementing judicial powers of review and facilitating the environmental rule of 
law 

The point was made above that as part of the trias politica, the judiciary serves as the 
check and balance on the executive and the legislature.214 It bears repeating that courts 
often serve as watchdogs over legislative and executive action.215 Concerning the latter, 
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it is noticeable that environmental decisions are regularly made by agencies that have 
been tasked with environmental protection. Such agencies or bodies normally handle 
issues such as awarding licences for extractive industries. A central role for courts 
regarding these agencies is the power of review.216 Consequently, while the original 
power and responsibility for environmental decision making would lie with such agencies, 
courts are able to go as far as annulling such decisions through their powers of review, 
to ensure, among other things, that the executive’s decisions conform to the minimum 
requirements set out in the right to a healthy environment. Their central role in this regard 
even goes as far as remitting issues back to the agencies for reconsideration and in some, 
but very few cases, they might go as far as deciding for the authority, although this will 
rarely happen due to the constraints of the separation of powers. Accordingly, one of the 
main duties of courts is to police the “boundaries of legislative intent” and to ensure that 
executive agencies operate within those boundaries.217 

Closely related to the above is the duty of the courts to facilitate the environmental rule 
of law. There is a view that “there seems to be a gradual convergence between 
sustainability as a goal and the rule of law as a means towards achieving that goal”.218 
In pursuing this sustainability goal through the environmental rule of law, courts could 
balance environmental and socio-economic considerations, promote conservation, seek 
to achieve environmental justice, and implement the goals of sustainability, among other 
ends. Accordingly, because of its emphasis on sustainability’s being central to the 
achievement of environmental protection through the rule of law, courts could use the 
environmental rule of law as the yardstick through which environmental decisions and 
issues are measured. In fact, Magraw observes that the primary task of courts in 
environmental adjudication is observing and upholding the environmental rule of law.219 
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Let us consider two examples that demonstrate judicial review and the facilitation of 
environmental rule of law at play.  

In the Ugandan case of Advocates Coalition for Development and Environment v Attorney 
General and NEMA (hereafter ACODE v AG and NEMA)220 it came to light that the 
continued removal of people and the deforestation of the Bitumira Forest for sugar 
plantations by the Kakira Sugar Works was based on a fraudulently granted permit.221 
The permit had been issued without the community’s being consulted. One of the 
questions for determination was whether the granting of the forest permit to Kakira Sugar 
Works without an EIA having been conducted amounted to the government’s abdicating 
its duties. NEMA Uganda specifically argued that its technical opinion was that for as long 
as measures to protect the environment were put in place, an EIA was not necessary.222 
In its decision the High Court then held that the public trust doctrine, as enshrined in 
article 237(2)(b) of the Constitution of Uganda,223 had been breached because the 
Bitumira Forest Reserve was held by the state in trust for its inhabitants. This meant that 
any concession given without the consultation of the inhabitants breached the public 
trust.224 Further, concerning the duties of NEMA Uganda, the court held that an EIA was 
a vital dynamic in sustainable development planning. The court thus found that NEMA 
Uganda failed in discharging its duties because an EIA together with public consultations 
where mandatory before any land use permit could be issued.225 Clearly, the 
environmental authority had flaunted some pertinent environmental laws and it was for 
the courts to point that out and direct the authority.226 Arguably, the case shows that 
courts can readily assume their role of advancing the environmental rule of law by 
ensuring that government agencies follow the letter of the law in their environmental 
decision making. 
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If reviewing government decisions and facilitating the environmental rule of law can lead 
to sustainability, then the East African Court of Justice’s (EACJ) African Network for 
Animal Welfare v. The Attorney General of the United Republic of Tanzania (hereafter 
African Network case),227 exemplifies this. In this case the African Network for Animal 
Welfare (the applicant) challenged the proposed plan of the government of Tanzania to 
build a road across the Serengeti National Park.228 The applicant’s case rested on several 
arguments. The applicant argued that the proposed road, which would be permanent,229 
would have irreparable and irreversible deleterious and ecological effects on the Serengeti 
ecosystem, including other parks adjoining it (like the Masai Mara in Kenya).230 More so, 
such actions would be in violation of specific articles of the Treaty for the Establishment 
of the East African Community (the EAC Treaty).231 These provisions included article 
5(3)(c), which requires the promotion of the sustainable utilisation of natural resources 
within states,232 and article 111(2), which requires environment-related actions by 
member states “to preserve, protect and enhance the quality of the environment”. 
Because of these provisions, the applicant challenged the contention by the Tanzania 
Roads Agency that the identified negative impacts of the 239 km road would be mitigated. 
In sum, the applicant was arguing that an alternative route which does not cut through 
the Serengeti should be found. 

Among other submissions,233 the respondent resorted to the sovereignty argument, 
holding that it had the right to “upgrade the road in order to stimulate the socio-economic 
growth of over two million of its citizens and reduce the prevailing costs of transport 
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between Mugumu and Loliondo Centres”.234 In 2014 the EACJ First Instance Division 
delivered its judgment, noting the following: 

In regard to prayer (i), we find that whereas the Government of the Republic of Tanzania is lawfully 
entitled to construct roads within its territory, where it fails in its obligations to the conservation and 
protection of the environment within the meaning of Articles 5(3) (c), 8(1) (c) and Article 111(1) as 
well as Article 114(1), then this Court can properly make declarations in that regard. ... Whatever 
orders we must make therefore must be preventative and geared towards restraining it from 
pursuing the bituminized road project and secure the Serengeti ecosystem and any roads in the 
Serengeti should generally be used by wildlife, tourists and Park administrators and not the general 
public because of the attendant risks associated with such use.235 

The EACJ also found that “the environment, once damaged is rarely ever repaired.”236 A 
permanent injunction was issued against the respondent, restraining it from 
operationalising its initial proposal.237 

This case is important for two reasons. First, the case shows that the court was willing to 
protect the environment for its own sake and for its natural inhabitants through a 
balancing of interests. The EACJ was bold enough to hold that the goal of economic 
development should not be valued more than the damage that could be occasioned to 
the environment. In essence, the court took an approach conducive to ecological 
sustainability. Second, and perhaps more importantly, the case demonstrates the 
commitment of the regional court to adjudicating and finding against a state for potential 
environmental degradation. The case was precautionary and preventative rather than 
reactionary and after the fact. This was the clearest example of a sub-regional court 
reviewing government action in an effort to measure the conformity of the actions to the 
provisions of the EAC Treaty. Also, if as noted above the environmental rule of law serves 
as a yardstick for the measurement of the sustainability or even legality of environment-
related decisions, then in this decision the court was essentially conforming to the 
imperatives of the environmental rule of law. The EACJ did so by measuring the actions 
of the government of Tanzania against the treaty provisions to which the government 
had acceded for the preservation and protection of the environment. 
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These cases demonstrate that a few aspects need to be in place if courts are going to 
realise their role of reviewing environment-related executive decisions and facilitating and 
advancing the environmental rule of law: there need to be laws in place that are clear 
and certain (for example, the right to a healthy environment); such laws must be 
applicable throughout a certain jurisdiction (the rights must be justiciable, with courts 
having the power to hear and adjudicate on them); and these laws must be applied 
equally across the board (courts must thus be independent and be able to make decisions 
that can even go against the government).238 If these aspects are in place, then courts 
are arguably better able to ensure environmental protection and force states to fulfil their 
obligations in relation to rights. 

3.4.3 The fashioning of remedies for environmental violations 

The most basic role of courts generally is to resolve judicial disputes and to vindicate and 
uphold rights.239 Because law on the books is not law in action,240 courts will invariably 
play the significant role of determining whether the law on paper has been realised in 
practice, or whether the realisation of the laws on paper is appropriate or sufficient.241 
The right to a healthy environment itself owes its content clarification, implementation 
and enforcement to the judiciary.242 Collins confirms that once the right to a healthy 
environment is codified, judicial enforcement of the right becomes crucial.243 Indeed, it 
was noted earlier that rights that are not enforceable are worthless,244 and that it is often 
the task of the courts to ensure that rights are enforced. As Boyd observes, when there 
is no enforceability, “governments may evade their responsibility to protect the 
environment, and affected individuals may be deprived of a remedy for violations of their 
right to a healthy environment.”245 To this end, the Rio+20 Declaration on Justice, 
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Governance and Law for Environmental Sustainability and the Johannesburg Principles 
on the Role of Law and Sustainable Development provide that courts are responsible for 
enforcing environmental law, but that they can do so only when they are independent.246 
In upholding the law, courts indirectly enforce the law by ensuring that the executive, as 
the main implementation/enforcement organ of state, enforces the law.  

The potential functions the judiciary could have when it comes to the advancement of 
the right to a healthy environment could be embodied within the duty to uphold the law 
generally and the right to a healthy environment specifically. However, upholding 
environmental law goes hand in hand with the courts fashioning remedies. Earlier it was 
established that courts are in a unique position (in comparison with other branches of 
government) in that they normally have the final say over disputes that come before 
them.247 Thus, closely related to the resolution of environment-related disputes, the 
fashioning of remedies, the last stage during litigation processes, is an important task: 
the “affirmation of justice and remedying injustice is the principal function of the 
judiciary.”248 Remedies determine, for instance, what actions are to be taken either to 
remediate the environment or to guard against environmental degradation.249 In this way, 
courts would then fulfil the roles of protecting rights by identifying breaches and 
facilitating the fulfilment of the rights by identifying the actions to be taken for remedying 
the breaches. This task is also important because environmental violations do not always 
have immediately obvious remedies. Many issues compound the difficult role of 
fashioning remedies: there might be some debatable science involved in the 
environmental breach; there might be a need to balance between exploitation and 
conservation;250 there is the issue of separation of powers; and there is the issue of what 
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the courts are to do when harm is irreparable.251 What is clearer, though, is that a number 
of remedies exist: injunctions or interdicts, fines, imprisonment, damages and restoration 
orders.252 Let us consider one practical example that demonstrates the potential 
challenges related to remedies. 

The ELC in Joseph Leboo & 2 others v Director Kenya Forest Services & another (hereafter 
Leboo v Director Kenya Forest Services)253 had to determine whether a permanent 
injunction could be granted against the respondents for their harvesting of trees from 
certain blocks of forest (in Lembus forest) without a management plan and an EIA, which 
were required in terms of section 45 of the Forestry Act.254 The ELC had initially granted 
a temporary injunction against the respondents and now the applicants sought a 
permanent one. The arguments by the plaintiffs were that the defendants had been 
allocated land by the Kenya Forestry Service for the felling of trees, but that the felling 
had started before proper procedures (the development of a management plan and an 
EIA) had been undertaken.255 They further argued they would suffer irreparable loss if 
the continued felling of trees for commercial purposes continued. They further argued 
that the community had not been consulted and that such felling was against forest laws 
concerning management plans and EIAs.256 The respondents argued, among others 
points, that they had been given permission by the Forestry Commission to harvest over-
mature trees, and that they were already incurring losses as a result of an interim order 
that had been issued by the court.257 They also argued that they were harvesting not just 
any tree, but specifically marked and old trees.258 However, Kenya Forest Service acceded 
to the statement that a mandatory management plan for the forest was still being 
prepared and had not yet been completed.259 

                                        
251  With other rights, for instance the right to housing, courts could order that governments provide 

housing and could even indicate when and how. This could be difficult in cases where a river is 
polluted, or where people have used that water and contracted some diseases. 

252  For a discussion of some of these remedies, see the discussion in May and Daly 2015 Global 
Environmental Constitutionalism 152-169. 

253  Environment and Land No. 273 of 2013 eKLR. 
254  No. 7 of 2005. Para 1.  
255  Para 2. 
256  Para 3. 
257  The court had issued a temporary injunction at the time of the action.  
258  Para 11. 
259  Para 37. 
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Concerning the issue of a management plan and an EIA, the ELC ruled against the 
defendants, holding that they had not presented any evidence to the effect that they had 
consulted the community,260 prepared a management plan,261 or even obtained an EIA262 
for the felling of the trees. The ELC was also disapproving of the fact that the felling of 
the trees had been approved by the Kenya Forestry Service without a management plan 
having been tendered.263 While agreeing that the harvesting of trees is not necessarily 
the destruction of a forest, the ELC then found that the damage that could be occasioned 
if the felling of trees continued could be irreparable:  

[I]f the forests being cut are not the proper trees, and that [sic] there is no management plan in 
place, then there is no doubt that there is danger of irreparable loss. How can you compensate such 
loss by an award of damages? Trees are important components in ensuring environmental balance, 
and I do not see how you can compensate the imbalance by an award of damages.264  

Having held thus, the ELC went further, arguing that environmental concerns should 
weigh above private commercial interests:  

Assuming that I am wrong, and assuming that the case of the applicants is doubtful, the balance of 
convenience still tilts in favour of the applicants. The balance of convenience does not lie with the 
saw millers or the respondents. Where the interests of environmental protection and those of private 
individuals, out to make a profit are weighed, the interest of environmental protection ought [to] far 
outweigh those of private individuals. There is need to exercise caution, and it would be better for 
me to exercise caution, and error [sic] on the side of protecting the forests, rather than error [sic] 
on the side that may very well bring an environmental catastrophe. 

The ELC thus ordered a permanent injunction against the respondents.265 This was a 
classic demonstration of the courts exercising their function of protecting the 
environment. Importantly, the case brought to the fore issues of the commercialization 
of the environment and the issue of what kind of remedies could be ordered. When 
activities that damage the environment commence without the proper procedure being 
observed, then there is a clear violation of environmental laws. Would a fine suffice or 
simply a judicial reprimand? What about the environment itself? Clearly, there are those 
instances where an order for damages might be appropriate, yet the difficulties with 

                                        
260  This was in direct conflict with article 69(1)(d), which provides that the state "shall encourage public 

participation in the management, protection and conservation of the environment".  
261  Para 37. 
262  Para 46. 
263  Para 42. 
264  Para 50. This is comparable to the African Network case discussed above, where the EACJ noted that 

the environment is rarely fully repaired once it is damaged. See section 3.4.2.  
265  Para 53. 
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environmental issues is the determination or quantification of damages. What kind of 
value can be attached to the environment? Is that value even commensurate with the 
loss? Can the value even up a disturbed ecological balance? All these questions make the 
issue of remedying environment-related violations challenging, yet these challenges could 
create opportunities for the judiciary to be innovative in their approach to fashioning 
remedies. 

These potentially challenging issues notwithstanding, it is arguable that when dealing 
with any environmental case, and particularly those cases for which legislation might be 
silent or for which legislation contains loopholes, the end result of any remedy given by 
a court is the facilitation of justice between the warring factions. The hope is that this 
might also be beneficial to the environment.266 As Kibugi finds: 

[j]udicial institutions, especially the courts, need to venture beyond the adversarial system to 
take extraordinary steps in extraordinary circumstances, to issue orders to enforce fundamental 
rights that raise public interest concerns, including the issuing of orders suo moto.267  

 

3.5 Summary and conclusion  

This chapter has addressed the following sub-research question: how does the judiciary 
fit within the state’s governance structure and what could its specific role be in 
interpreting and giving content to the right to a healthy environment? This sub-research 
question was addressed through a discussion of the following issues: 

i. the place of courts in the governance structure within the notions of the doctrine 
of the separation of powers and trias politica, the doctrine of judicial 
independence, the rule of law and the concept of judicial precedent;268 

                                        
266  Pikis 2012 Justice and the Judiciary 52. The different kinds of remedies that courts could give in cases 

involving the right to a healthy environment include injunctions/interdicts, the award of damages, 
compliance orders/environmental restoration orders, and even imprisonment. See generally the 
discussion in May and Daly 2015 Global Environmental Constitutionalism 152-169. 

267  Kibugi 2011 “Enhanced Access to Environmental Justice in Kenya” 174. 
268  See section 3.2 below. 
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ii. the specific approaches that underpin judicial decision-making and how such 
approaches could facilitate the interpretation of the right to a healthy 
environment;269 and 

iii. the specific functions of courts in environmental protection and in advancing the 
right to a healthy environment. 

As a general point of departure, the chapter found that courts are the institutions tasked 
with dispensing justice and that they are the ultimate arbiters of what is right or wrong, 
given that their decisions are usually final. Their function in society can be performed 
only if they are independent, which independence is secured through the realisation of 
the separation of powers.270 As the case Friends of Lake Turkana Trust v AG 
demonstrates, the separation of powers allows the courts to check and balance executive 
action, something that is critical for courts in the environmental context, especially given 
their powers of reviewing environmental administrative decisions. Furthermore, the 
separation of powers was found to be connected to the rule of law, which was found to 
have both a procedural and a substantive element, meaning that it is not only about how 
a law is made, but also about the content of the law. In the environmental context, the 
rule of law would require that there be environmental laws in place; that such laws should 
be of general application; and such laws should be enforceable through the judiciary. 
Courts are thus the ultimate defenders of the environmental rule of law.271  

The chapter then emphasized the importance of judicial independence, finding that the 
overall tasks of the judiciary can be performed only if courts are independent of both 
private and government control. Thus, from a governance perspective, the hallmark of 
judicial independence is that those who make the law and those who govern according 
to the law should not be the ones to police that law. As such, independence is secured 
through means like the security of tenure for judges.272 In concluding the section on 
courts in society, the chapter argued that judicial precedent is an important aspect that 
ensures there is consistency in law and legal certainty. This could be particularly 
important in the environmental context, given that the field is not as old as human rights 

                                        
269  See section 3.3 below. 
270  See generally section 3.2.1 above. 
271  See generally section 3.2.2 above. 
272  See generally section 3.2.3 above. 
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law.273 Thus, if one court delivers a judgment that is innovative in the context of the right 
to a healthy environment, then that judgment certainly binds courts in that jurisdiction, 
and it could act as persuasive guidance for courts in other jurisdictions. This could result 
in trans-jurisdictional learning and the cross-pollination of environmental laws, as it will 
be up to the courts to facilitate the spread of innovative ways of addressing issues related 
to the right to a healthy environment. Thus, when courts cite other judgments or when 
they look to the jurisprudence of other countries, this could result in the development of 
a rich and uniform trans-border jurisprudence.   

With a view to understanding how judges make their decisions (as opposed to the 
interpretive rules they follow in making their decisions), the chapter established that 
judicial decision-making does not happen in a vacuum or in an abstract way, as there are 
factors that directly or indirectly affect the process of decision-making. The approaches 
that define these factors are broadly to be found in judicial conservatism and judicial 
activism. Judicial decisions could be conservative, with judges exercising deference to 
executive and legislative actions by restraining themselves from making decisions that 
overtly interfere with the other branches of government’s work, or decisions that could 
be confused with policy.274 As Maathai v Kenya Times showed, conservatism can result in 
courts resorting to strict textualism when interpreting law, something which could prove 
frustrating in the environmental context. The second approach hinges upon the judiciary’s 
being activist by not only conforming to the letter of the law but also unravelling the 
values that underpin legal texts.275 TEAN v BAT exemplified this, as the court in this case 
was willing to read into a constitutional provision words that allow for public interest 
litigation. Considering the abstract nature of environmental issues and the competing 
interests of environmental protection and economic development, judicial activism could 
be warranted more than conservatism in environmental disputes.276 

In this context, the chapter has established three interrelated functions that underpin the 
role of the judiciary in advancing the right to a healthy environment: 

                                        
273  See generally section 3.2.4 above. 
274  See generally section 3.3.1 above. 
275  See generally section 3.3.2 above. 
276  See generally section 3.3 above. 
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i. the development of environmental law and the expansion of the purview of the 
right to a healthy environment. The chapter argued that these functions will be 
necessary if there is going to be a consistent body of jurisprudence related to the 
right to a healthy environment. Further, when courts expand the purview of rights, 
they exercise a unique role, given that most legal text is skeletal in nature. This 
allows courts to add their voice to the interpretive task as they seek to unravel the 
contours of the right to a healthy environment.277 The example of Kemai v AG 
demonstrates how courts can be activist by going beyond the issues and invoking 
powerful narratives like “the raping of the resources endowed unto us by Mother 
Nature”.278 Further, the example of SERAC revealed how the interpretive task of 
the judiciary could result in courts actually giving content to rights, as the African 
Commission did with article 24 of the ACHPR; 

ii. the implementation of the powers of review and the facilitation of the 
environmental rule of law. These functions allow courts to hold government and 
environmental agencies to account, which is normally done through judicial review. 
Such functions also assist the court to play its role of checking and balancing 
executive and legislative actions/decisions. Also, the facilitation of the 
environmental rule of law links with courts’ powers of review, in that they will be 
tasked with determining if the environmental laws are adequate and if executive 
decisions and actions are in accordance with set environmental laws.279 With the 
aid of two cases the chapter demonstrated how these functions could work in 
unison. ACODE v AG and NEMA saw the Ugandan High Court declaring that an EIA 
was fundamental to sustainable development and that developments could not be 
undertaken without an EIA having been done. African Network had a regional court 
issuing a permanent injunction against a sovereign government (the Tanzanian 
government) in pursuance of the its environmental commitments under the EAC 
treaty; and  

iii. the fashioning of remedies when those environmental laws have been breached. 
The chapter found that upholding laws and rights generally is the quintessential 

                                        
277  See generally section 3.4.1 above. 
278  Kemai v AG, para 35. 
279  See generally section 3.4.2 above. 
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role of courts. However, challenges abound when it comes to the fashioning of 
remedies. As Leboo v Director Kenya Forest Services demonstrated, sometimes an 
award of damages is not sufficient to remediate the environment. In other 
instances, criminal sanctions might be warranted for private actions that blatantly 
flaunt clear environmental laws. The section concluded by arguing that while the 
fashioning of remedies is made difficult by factors unique to environmental law,280 
courts are also in a unique position to be innovative in their approach to 
adjudication.281  

On the whole, the chapter found that these functions are what could usher in effective 
environmental protection within states. The performance of these functions is possible, 
however, only if there is a complete separation of powers, if there is respect for the rule 
of law, and if the judiciary itself is independent.  

Ultimately, the actual interpretation and application of rights in general and specifically 
the right to a healthy environment demands more than just theoretical deductions. 
Therefore, the determination of whether the judiciaries in Uganda, Kenya, South Africa 
and Zimbabwe have tangibly contributed to the advancement of the right to a healthy 
environment can be conducted only by analysing how courts in these countries have 
engaged with safeguarding this right. Against the theory on the right to a healthy 
environment and the place of the judiciary in society, including an analysis of its role in 
promoting environmental protection generally and in the context of the right to a healthy 
environment, each of the next four chapters seeks to achieve two goals: to establish the 
constitutional frameworks that both provide for and support the right to a healthy 
environment, as well as to analyse how the courts (in view of their functions as 
established in this chapter) have interpreted and given content to the right to a healthy 
environment as part of their role in advancing the right.  

 

 

                                        
280  Like the science involved, the involvement of present and future generations and the need to balance 

between conservation and exploitation.  
281  See generally section 3.4.3 above. 
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CHAPTER 4 
THE JUDICIARY AND THE RIGHT TO A HEALTHY ENVIRONMENT 

IN UGANDA 

4.1 Introduction 

The main research question guiding this thesis is: what is the role of the judiciary in 
advancing the right to a healthy environment and how have the courts in Uganda, Kenya, 
South Africa and Zimbabwe interpreted and given content to this right? Chapters two and 
three have already dealt in broad theoretical terms with the right to a healthy 
environment and the role of courts in environmental protection and in advancing the 
right. This chapter addresses the question: how have the courts in Uganda advanced the 
right to a healthy environment? To address the question, this chapter has three main 
objectives. The first is to assess the Ugandan judicial structure and to review whether 
the Constitution of Uganda provides the necessary constitutional provisions for the proper 
functioning of the judiciary. The second objective is to explore the constitutional and 
framework environmental legislation dealing with the right to a healthy environment in 
Uganda. With the first and second objectives as a foundational basis, and in view of the 
role of courts in advancing the right to a healthy environment (as established in chapter 
3), the last objective is to evaluate the jurisprudence on the right to a healthy 
environment in Uganda in an effort to ascertain how the judiciary has interpreted and 
given content to this right.  

Structurally, the chapter is divided into five parts. For contextual purposes, the first part 
commences with a brief context overview of the political setting of Uganda. The second 
part provides a generic overview of the country’s judicial system. This is done with a view 
to establishing the structure of the courts as well as the constitutional safeguards that 
ensures that courts are able to dispense justice. The third part deals with the 
constitutional provisions and framework legislation that provides for the right to a healthy 
environment. The discussion then explores the cases in which the right to a healthy 
environment was either the primary or an incidental basis of court actions. As far as could 
be established, not much has been written on the cases that will form the subject of 
discussion. Consequently, a major part of the critique relies on own interpretation instead 
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of on commentaries. Preceding the summary, a critical analysis is undertaken to assess 
the extent to which the courts in Uganda have managed to advance the right to a healthy 
environment in that country through the performance of their adjudicative tasks.  

The analysis that follows reflects on: 

i. the structure of the Ugandan courts in terms of the Constitution of Uganda and 
the constitutional provisions that secure the independence of the judiciary;1  

ii. Uganda’s constitutional and framework environmental legislation with a view to 
establishing how it provides for the right to a healthy environment;2 

iii. the extent to which the Ugandan judiciary has advanced the right to a healthy 
environment and the challenges related to the protection, promotion, respect and 
fulfillment of the right to a healthy environment;3  

4.2 Contextual background 

Uganda was a former British protectorate from 1894, and the country was one of the first 
African countries to gain independence, having done so in 1962.4 However, Uganda has 
had a history of armed conflicts which have been characterized by gross violations of 
human rights.5 Worse still, the country’s previous constitutions were not sensitive to the 
protection of human rights. In fact, one scholar observes that Uganda’s constitutional 
history is characterized by constitutional instability.6 Much of this has changed, and the 
country is now relatively stable, with a growing population that is estimated to be 35 
million (as of 2014),7 of which 81% live outside urban areas.8 The bulk of these people 
depends on the environment for their source of livelihood,9 and the main threats to 

                                        
1  Section 4.3. 
2  Section 4.4. 
3  Section 4.5 and 4.6. 
4  Wamala 1994 “Some Reflections on Africa’s Constitutional History” 320; Mubangizi 2005 African 

Journal of Legal Studies 169; BakamaNume 2010 “Political Geography of Uganda” 185. 
5  Mubangizi 2005 African Journal of Legal Studies 169; Moehler 2006 Journal of Modern African Studies 

281. Because of how the country was able to overcome this, it is now considered a success story in 
Africa. See generally Jones 2009 Beyond the State in Rural Uganda 1. 

6  Wengi 1994 “A new Constitution in Uganda: Some Limitations and Issues” 57. 
7  NEMA 2014 National State of the Environment Report for Uganda 2014 31. 
8  See Rwabizambuga et al 2016 Uganda: 2016 13. There is, however, an increase in the migration of 

people to urban areas. NEMA 2014 National State of the Environment Report for Uganda 2014 43. 
9  NEMA 2014 National State of the Environment Report for Uganda 2014 26; Rwakakamba 2009 

Mountain Research and Development 121; AmanigaRuhanga and Manyindo 2010 Uganda’s 
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environmental sustainability in Uganda include land degradation, deforestation, soil 
erosion, loss of biodiversity and pollution.10 

The country’s first written Constitution was an annex to the Uganda Independence Act.11 
The inclusion of a Bill of Rights in this first post-colonial constitution came about because 
of the insistence on its inclusion by African delegates who attended the negotiations at 
Lancaster House in 1961.12 The right to a healthy environment was not included in this 
text, since the 1962 Constitution’s Bill of Rights provided only civil and political rights to 
the exclusion of social, economic and cultural rights.13  

In 1966 the then Prime Minister of Uganda, Milton Obote deposed the president, 
suspended the 1962 Constitution, and issued his own interim constitution.14 Mubangizi 
notes that the Bill of Rights of this constitution was rendered nugatory by the extensive 
executive powers of the president at the time (surprisingly, the president also had the 
support of the judiciary).15 Thus, political questions were often settled through armed 
conflict, which also typified the era of Idi Amin from the period 1971-1979.16 Even after 
his demise, the successive governments were described as gross violators of human 
rights in themselves.17 It was only with the accession of President Yoweri Museveni that 

                                        
Environment and Natural Resources 5. The environment has been degraded incrementally, though. 
For example, it has been observed that forest cover in 2014 was at 14%, down from 24% in 1990. 
See Rwabizambuga et al 2016 Uganda: 2016 10; BakamaNume 2010 “Economic Geography of 
Uganda” 212. 

10  Kasimbazi 2009 “Uganda” 480. Also see Matete and Bakama Nume 2010 “Climate of Uganda” 8, who 
observe that humans have interfered with the Ugandan physical environment through activities like 
poor farming, deforestation and industrialisation.  

11  This annex was passed by the British parliament and was negotiated in Lancaster. See generally Wengi 
1994 “A new Constitution in Uganda: Some Limitations and Issues” 44. 

12  Kabudi 1995 Human Rights Jurisprudence in East Africa 55; Tripp 2010 “The Politics of Constitution 
making in Uganda” 158. 

13  Mubangizi 2005 African Journal of Legal Studies 170. 
14  Wamala 1994 “Some Reflections on Africa’s Constitutional History” 321; Bakibinga 2014 “Uganda” 11; 

Tripp 2010 “The Politics of Constitution making in Uganda” 160; Mubangizi 2005 African Journal of 
Legal Studies 170. 

15  Mubangizi 2005 African Journal of Legal Studies 170. Also see Tripp 2010 “The Politics of Constitution 
making in Uganda” 160 and Moehler 2006 Journal of Modern African Studies 281. 

16  BakamaNume 2010 “Political Geography of Uganda” 195. Also see generally Mubangizi 2005 African 
Journal of Legal Studies 169 and Moehler 2006 Journal of Modern African Studies 281. 

17  Mubangizi 2005 African Journal of Legal Studies 170; Tripp 2010 “The Politics of Constitution making 
in Uganda” 160; BakamaNume 2010 “Political Geography of Uganda” 195. 
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the country became more stable and prepared for the drafting of its current 
Constitution.18 

4.2.1 The 1995 constitutional framework 

Comprised of 287 articles and 7 schedules, the Constitution of Uganda is considered one 
of the most elaborate in the world.19 “This Constitution is the supreme law of Uganda 
and shall have binding force on all authorities and persons throughout Uganda.”20 This 
suggests that all laws must be in accordance with the Constitution of Uganda. The 
supremacy clause confirms this with a provision that specifically notes that any law that 
is inconsistent with the Constitution of Uganda is invalid to the extent of its 
inconsistency.21 Constitutional supremacy was included because the Uganda 
Constitutional Commission (UCC)22 found that citizens felt there was an abuse of power 
by the executive and that this power was uncontrolled.23 To further curtail this, the 
resulting elaborate fundamental rights are to be “respected, upheld and promoted by all 
organs and agencies of Government and by all persons.”24  

4.3 The Ugandan Court Structure 

4.3.1 The hierarchy of the courts 

Like any other modern constitutional state, Uganda’s Constitution vests judicial power in 
the courts.25 The judiciary consists of three superior courts: the Supreme Court, the Court 
of Appeal and the High Court (although other courts can be created by parliament).26 
The Court of Appeal is different from the Supreme Court,27 and the former can also sit 

                                        
18  This government has been described as “reform-minded”. Jones 2009 Beyond the State in Rural 

Uganda 1. 
19  Tripp 2010 “The Politics of Constitution making in Uganda” 161. 
20  Article 2(1) of the Constitution of Uganda.  
21  Article 2(2) which reads as follows: “If any other law or any custom is inconsistent with any of the 

provisions of this Constitution, the Constitution shall prevail, and that other law or custom shall, to the 
extent of the inconsistency, be void.” 

22  This was the body that spearheaded the drafting of the 1995 Constitution of Uganda.  
23  See the discussion in Mukubwa 1994 “Some aspects of Fundamental Human rights” 78. 
24  Article 20(2). 
25  Article 126. 
26  Article 129(1). 
27  The Supreme Court is the highest Court in the land and even constitutional matters emanating from 

the Constitutional Court are taken to the Supreme Court. See article 132. 
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as the Constitutional Court. Thus, when a constitutional dispute arises, article 137(1) of 
the Constitution of Uganda requires litigants to approach the Court of Appeal, which will 
then sit as the Constitutional Court: “[A]ny question as to the interpretation of this 
Constitution shall be determined by the Court of Appeal sitting as the constitutional 
court.”28 While the Constitution of Uganda does not specify so, Uganda follows a common 
law approach to precedents.29 

4.3.2 The separation of powers, judicial independence and the rule of law 

Before the 1995 Constitution of Uganda, the UCC observed that the people felt that the 
rule of law and judicial independence were absent from society.30 Also, before the 
adoption of the Constitution of Uganda there were reports that the judiciary would make 
decisions that would be meant to please the executive.31 Thus, the UCC observed that: 

The judiciary alone is the organ of State vested with powers to interpret the law and determine all 
justiciable disputes. The rationale for this principle is derived from the doctrine of separation of 
powers as it is applied to the relations between the judiciary and other branches of government i.e. 
legislature and the executive. In order for the people to have faith that the judiciary is independent 
in interpreting the law and deciding disputes, it must be independent from the legislature and the 
executive.32  

It is for these reasons that the Constitution of Uganda notes that “[i]n the exercise of 
judicial power, the courts shall be independent and shall not be subject to the control or 
direction of any person or authority.”33 This is a clear affirmation of both the separation 
of powers and judicial independence. Specifically, the UCC observed that judicial 
independence was necessary as a way of effectively maintaining the rule of law.34 As was 
argued in chapter three, the separation of the judiciary from the other branches of 
government and judicial independence are prerequisites for the proper functioning of the 
judiciary. Thus, the above provision guarantees (at least on paper) the rule of law, the 
separation of powers,35 and the independence of the judiciary; all attributes that were 

                                        
28  Article 131(2). 
29  Bakibinga 2014 “Uganda” 14. 
30  UCC 1993 The Report of the Uganda Constitutional Commission 17.337-17.38. 
31  Mukubwa 1994 “The Judiciary as the Guardian of the Constitution” 164. 
32  UCC 1993 The Report of the Uganda Constitutional Commission 17.3. 
33  Article 128(1). 
34  UCC 1993 The Report of the Uganda Constitutional Commission 5.59. 
35  In its findings, the UCC noted that preciously, the executive had extraordinary power and would 

override or abuse other organs of state. See UCC 1993 The Report of the Uganda Constitutional 
Commission 5.57. 
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historically absent in Uganda.36 Kanyeihamba has consequently argued that with the 
Constitution of Uganda, judges are now able to engage in judicial activism as a way of 
protecting human rights.37 Another scholar has observed that “[t]hrough judicial activism 
and creativity, the judiciary may scrutinise government policies with a view to determining 
the extent to which they promote and protect” rights.38 However, Dennision seems to 
offer a differing opinion. He situates his argument first in article 1 of the Constitution of 
Uganda, which holds that: 

1. Sovereignty of the people. 
(1) All power belongs to the people who shall exercise their sovereignty in accordance with this 
Constitution. 
(2) Without limiting the effect of clause (1) of this article, all authority in the State emanates from 
the people of Uganda; and the people shall be governed through their will and consent. 
(3) All power and authority of Government and its organs derive from this Constitution, which in turn 
derives its authority from the people who consent to be governed in accordance with this 
Constitution. 

Dennison juxtaposes this provision with article 126(1), which requires the judiciary to 
exercise judicial power in the name of the people, since such power derives from the 
people.39 Dennison suggests that these provisions are “a forceful manifesto of popular 
constitutionalism and the supremacy of the political will of the people as manifested 
through elected officials.”40 For this reason, he concludes that courts often defer to the 
executive and legislature issues that involve the “political question”,41 meaning that there 
is not much room for judicial activism.42 This could be attributed to the country’s history, 
which did not “engender confidence in judicial activism or the durability of constitutional 
rule of law.”43 Whether the courts are conservative or activist in the environmental context 

                                        
36  Historically, the executive was powerful and the courts powerless. It should be noted, though, that 

there have since been incidents that have threatened the independence of the judiciary. For example, 
the main opposition leader was arrested before the 2006 elections. After the High Court had granted 
him bail, the authorities immediately rearrested him and the military besieged the courts, seeking to 
have him tried by a military court. See Kanyeihamba 2010 Constitutional and Political History of Uganda 
280 and Lugalambi, Mwesige and Bussiek 2010 Uganda 8. 

37  Kanyeihamba 2010 Constitutional and Political History of Uganda 280. 
38  Twinomugisha 2007 African Human Rights Law Journal 306. 
39  The article specifically reads as follows: “Judicial power is derived from the people and shall be 

exercised by the courts established under this Constitution in the name of the people and in conformity 
with law and with the values, norms and aspirations of the people.” 

40  Dennison 2014 Law, Democracy & Development 280. 
41  Dennison justifies his argument by noting that the prudent use of the doctrine can actually assist the 

judiciary, especially in those situations where the judiciary is fragile. See Dennison 2014 Law, 
Democracy & Development 281. 

42  Dennison 2014 Law, Democracy & Development 283. 
43  Dennison 2014 Law, Democracy & Development 283. 
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will be determined by reference to the case law discussed below, on the right to a healthy 
environment. 

The Constitution of Uganda contains a section titled “National Objectives and Directive 
Principles of State Policy”. The section is not a Bill of Rights, but it does detail the 
strategies and directives that are to inform and guide government policies and legal 
frameworks.44 In terms of this section, the state is required to guarantee and respect 
institutions which have the constitutional responsibility to protect and promote human 
rights by providing them with adequate resources to function effectively.45 This is a direct 
requirement for the state to support and respect the work and decisions of institutions 
such as the judiciary. The section is further supported by a provision that obliges the 
state and its agencies to specifically support the judiciary: “[a]ll organs and agencies of 
the State shall accord to the courts such assistance as may be required to ensure the 
effectiveness of the courts.”46 As was noted in chapter 3, the separation of powers also 
envisages to some degree that the three separate branches of government are 
interdependent and might support one another in certain circumstances.47  

Thus far, it is clear that the Constitution of Uganda provides for the separation of powers 
and judicial independence. However, as far as the rule of law is concerned, specific 
emphasis is placed on citizens: “…it shall be the duty of every citizen to - (f) to promote 
democracy and the rule of law”.48 There is no other mention of the rule of law in relation 
to the courts, the executive or the legislature, which is curious considering that rule of 
law obligations usually (also) apply to public authorities and not exclusively only to private 
parties. It seems, however, that the rule of law in Uganda has been on a steady decline, 
as echoed by the Uganda Law Society.49 This is attributed to constant attacks levelled 
against the judiciary and also the blatant disregard of judicial decisions.50 For this reason, 

                                        
44  See part I(i). In fact, this is a constitutional requirement as espoused in article 8A of the Constitution. 
45  See part V(i).  
46  Article 128(3). 
47  See section 3.2.1 above. 
48  See s XXIX of the National Objectives and Directive Principles of State Policy under the heading “Duties 

of a citizen.” This provision was taken directly from the recommendations of the UCC. See UCC 1993 
The Report of the Uganda Constitutional Commission 6.112. 

49  Kampala Law Monthly 2017 http://kampalalawmonthly.com/the-state-of-rule-of-law-in-uganda/.  
50  The Uganda Law Society notes that at times when suspects are released on bail, they are immediately 

rearrested. Kampala Law Monthly 2017 http://kampalalawmonthly.com/the-state-of-rule-of-law-in-
uganda/. 

http://kampalalawmonthly.com/the-state-of-rule-of-law-in-uganda/
http://kampalalawmonthly.com/the-state-of-rule-of-law-in-uganda/
http://kampalalawmonthly.com/the-state-of-rule-of-law-in-uganda/
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the Uganda Law Society has committed itself from 2017 to publishing quarterly reports 
on the rule of law titled “State of the Rule of Law Report”,51 which among other things, 
evidences the seriousness of the threat against the rule of law.  

Article 20(2) of the Constitution requires the rights and freedoms of the individual to be 
respected, upheld and promoted by all organs of state as well as all persons.52 If such 
rights and freedoms are not respected, upheld or promoted, the Constitution of Uganda 
allows for citizens to approach the courts for the vindication of their rights. The criteria 
for who may approach the courts in pursuance of enforcing the rights is covered by article 
50: 

(1) Any person who claims that a fundamental or other right or freedom guaranteed under this 
Constitution has been infringed or threatened, is entitled to apply to a competent court for redress 
which may include compensation. 
(2) Any person or organisation may bring an action against the violation of another person’s or 
group’s human rights. 
(3) Any person aggrieved by any decision of the court may appeal to the appropriate court. 

Through article 50 of its Constitution, Uganda has been described as liberal in its 
treatment of locus standi.53 This is in direct contrast to the period before the 1995 
Constitution of Uganda.54 During that time, any person claiming a violation of rights had 
to show direct interest in the matter.55 As noted in chapter 3, with a provision as liberal 
as the above, the potential pool of claimants is wide enough to allow for varied claims.56 
Interestingly, the drafters of the Ugandan Constitution were specifically aware of how 
cases are often lost or dismissed based on technicalities.57 Thus, the Constitution 

                                        
51  Kampala Law Monthly 2017 http://kampalalawmonthly.com/the-state-of-rule-of-law-in-uganda/. 
52  Article 20 reads as follows: “(2) The rights and freedoms of the individual and groups enshrined in this 

Chapter shall be respected, upheld and promoted by all organs and agencies of Government and by 
all persons.” 

53  Kameri-Mbote and Odote 2009 Sustainable Development Law & Policy 34. Also see Mubangizi 2005 
African Journal of Legal Studies 175. This provision is thin, however, in comparison with provisions 
from other countries. See for instance Article 22 of Constitution of Kenya; s 38 of the Constitution of 
South Africa and s 85 of the Constitution of Zimbabwe.  

54  It must be noted, though, that the executive is considered very powerful and has been accused on 
many occasions “arm-twisting” the judiciary where decisions have gone against the government. Olum 
cites a 2005 example where some armed people stormed the High Court of Uganda to re-arrest some 
rebel suspects who had been granted bail by the courts. See Olum 2011 “The Annual State of 
Constitutionalism in Uganda” 213. Also see generally Tripp 2010 “The Politics of Constitution making 
in Uganda” 158. 

 
55  Twinomugisha 2007 Law, Environment and Development Journal 251. 
56  See section 2.6.1 above. 
57  UCC 1993 The Report of the Uganda Constitutional Commission 17.31. 

http://kampalalawmonthly.com/the-state-of-rule-of-law-in-uganda/
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addresses this concern through the provision that “substantive justice shall be 
administered without undue regard to technicalities.”58  

With the above as background, the following section assesses the legal framework that 
sets out the right to a healthy environment.  

4.4 Constitutional and framework environmental provisions on the right to a 
healthy environment  

The early post-colonial environmental legal framework of Uganda mirrored that of the 
colonial period.59 It was exploitative in that those in government sought to reap the 
maximum possible benefits from resource exploitation with as little regulation as 
possible.60 As will be shown below, the 1990s brought several welcome changes. 

4.4.1 The constitutional framework on the right to a healthy environment 

The report by the UCC reveals the stages that were taken leading to the eventual 
codification of the right to a healthy environment in Uganda. During the negotiations and 
planning stages, the environment was envisioned to be cast in human rights terms.61 
Having noted how the environmental right is codified in article 24 of the ACHPR, and 
having noted how this right is stated in general terms,62 the UCC made the following 
recommendation:  

The new Constitution should affirm, as a general principle, that every person should have the right 
to an environment of a quality that permits a life of dignity, promotes development and allows for 
the enjoyment of physical and mental health. Every person should be entitled to a clean and safe 
environment.63 

The UCC thus acknowledged the necessity of constitutionalising the right to a healthy 
environment. Implicit in this recommendation is the acknowledgment of the need to strike 
a balance between development and a healthy environment. This confirms the findings 
in chapter two that African countries are aware of the need to develop and also to protect 

                                        
58  Article 126(2)(e). 
59  Twinomugisha 2007 Law, Environment and Development Journal 246. 
60  Twinomugisha 2007 Law, Environment and Development Journal 246. 
61  UCC 1993 The Report of the Uganda Constitutional Commission 26.53. 
62  The UCC acknowledged that this is so because the rights are difficult to define and enforce. See UCC 

1993 The Report of the Uganda Constitutional Commission 26.54. 
63  UCC 1993 The Report of the Uganda Constitutional Commission 26.56. 



131 

their environment, at least theoretically.64 Also, aspects of mental and physical health 
could be linked to the meaning of “well-being”, as established in chapter two. However, 
as will be seen below, well-being was not included in the eventual wording of the right.65  

Following the recommendations of the UCC,66 the Constitution of Uganda codified the 
right to a healthy environment by including the right in the Bill of Rights. The codified 
right reads as follows: “[e]very Ugandan has a right to a clean and healthy 
environment.”67 A few issues can be observed concerning this right. First, it will be 
recalled from chapter two that rights which are constitutionalised potentially provide 
better protection and firmer avenues for enforcement than statements of policy.68 Thus, 
as the right is situated under the Bill of Rights, as opposed to the section “National 
Objectives and Directive Principles of State Policy”, the right to a healthy environment is 
justiciable and is an entitlement of everyone. Second, chapter two established that the 
right to a healthy environment is generally anthropocentric.69  This provision is a typical 
example of an anthropocentric right to a healthy environment. While most provisions 
contain the term “everyone”, Uganda is unique in according the right to a healthy 
environment to every Ugandan.70  

Third, what is also noticeable about the right is that it does not have further provisions 
that detail the need to strike a balance between development and environmental 
protection, aspects that were established in chapter two as being usually supportive to 
most formulations of the right to a healthy environment,71 as well as in the UCC 
document. This notwithstanding, sustainable development is mentioned in the 
Constitution of Uganda but not under the Bill of Rights. Under the National Objectives 
and Directive Principles of State Policy, there is a section requiring the state to “promote 

                                        
64  See section 2.5 above. 
65  See section 2.3.4 above. 
66  UCC 1993 The Report of the Uganda Constitutional Commission 26.53. 
67  See Article 39 of the Constitution of Uganda. 
68  See section 2.2 above. 
69  See section 2.4.2 above. 
70  This contrasts with the recommendation of the UCC, which had noted “every person”. See UCC 1993 

The Report of the Uganda Constitutional Commission 26.55. This raises the question whether an 
individual who is not a citizen of the country could approach the courts for vindication of his/her rights. 
Arguably, for as long as non-citizens are within Ugandan territory, it should be possible for them to 
approach the courts for the protection of their right to a healthy environment.  

71  See section 2.5 above. 
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sustainable development and public awareness of the need to manage land, air and water 
resources in a balanced and sustainable manner for the present and future 
generations.”72 The section also requires the state to utilize resources in a sustainable 
manner that meets the developmental and environmental needs of the present and future 
generations. The state must do so by taking “all possible measures to prevent or minimise 
damage and destruction to land, air and water resources resulting from pollution or other 
causes.”73 This objective is given impetus through article 245 of the Constitution of 
Uganda, which requires parliament to take specific actions concerning the environment: 

Parliament shall, by law, provide for measures intended— 
(a) to protect and preserve the environment from abuse, pollution and degradation; 
(b) to manage the environment for sustainable development; and 
(c) to promote environmental awareness. 
 

This provision validates the point made in chapter two, that the fact that a right to a 
healthy environment is couched in anthropocentric terms does not mean that the 
environment itself does not need protection.74 In fact, the right to a healthy environment 
also often comes with duties. Consequently, in addition to the provision on the right to a 
healthy environment and the duties of the state in relation to providing measures for 
environmental protection (article 245), the Constitution has a provision that specifically 
creates a duty on every citizen to protect the environment: “[it] is the duty of every citizen 
of Uganda to create and protect a clean and healthy environment.”75 This shows the 
character of the right to a healthy environment in that for its proper realisation, duties 
are required of both the state and individuals. In other words, the right to a healthy 
environment is not only about entitlements, but also about public and private obligations 
related to the protection of the environment.  

4.4.2 The right to a healthy environment in the framework environmental law 

After recommending the codification of the right to a healthy environment, the UCC noted 
the following: 

                                        
72  See Part XXVII(i). 
73  See part XXVII(ii).  
74  See section 2.4.2.3 above. 
75  Article 17(j). 
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If the right of people to a clean and healthy environment is to have meaning, then there should be 
mechanisms for making those responsible for polluting the environment pay for cleaning up the 
environment and providing redress and remedy to those affected by their action.76 

Thus, following the 1995 Constitution, the NEA also provides for the right to a healthy 
environment and specific measures and tools for remedies and redress. The NEA also 
extends it somewhat and elaborates on the original constitutional provision: 

3. Right to a decent environment.  
(1) Every person has a right to a healthy environment.  
(2) Every person has a duty to maintain and enhance the environment, including the duty to inform 
the authority or the local environment committee of all activities and phenomena that may affect the 
environment significantly.  
(3) In furtherance of the right to a healthy environment and enforcement of the duty to maintain 
and enhance the environment, the authority or the local environment committee so informed under 
subsection (2) is entitled to bring an action against any other person whose activities or omissions 
have or are likely to have a significant impact on the environment to...77 

As a starting point, unlike the constitutional provision which notes that every Ugandan” 
has the right to a clean and healthy environment, the NEA provision extends the right to 
everyone. The provision goes further in fleshing out the constitutional duty of everyone 
to enhance the environment by requiring individuals to inform the environmental 
authority, after which the authority (NEMA Uganda78 or the local environment 
committee)79 could then institute an action. Thus, this provision could be used in some 
way in addition to article 50 of the Constitution for the enforcement of the right to a 
healthy environment. After all, the thesis has established that wide provisions on locus 
standi are meant to allow a varied pool of potential claimants to vindicate their right to a 
healthy environment.80  

True to its nature as a framework law, the NEA also defines concepts like the 
environment,81 although other words like “clean” and “healthy” are not defined. The NEA 
also contains provisions on principles of environmental management. These include, 
among others, the requirement of EIA for any proposed projects; the encouragement of 

                                        
76  UCC 1993 The Report of the Uganda Constitutional Commission 26.57. 
77  S 3 of the NEA. 
78  This authority is established in terms of s 4 of the NEA. 
79  Also see Twinomugisha 2007 Law, Environment and Development Journal 252. 
80  See section 3.2.3.1 above. 
81  In terms of s 1, the environment is defined as “the physical factors of the surroundings of human 

beings, including land, water, atmosphere, climate, sound, odour, taste, the biological factors of 
animals and plants and the social factor of aesthetics and includes both the natural and the built 
environment”.  
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public participation in the development of plans, policies and environmental management 
processes; the conservation of cultural heritage and the use of the environment for the 
present and future generations; the provision of access to environmental information and 
the assurance that polluters are responsible for the true and total costs of environmental 
pollution.82 The NEA thus serves its functional purpose of supporting and building on from 
the constitutional right to a healthy environment.83  

As far as the enforcement of the right to a healthy environment is concerned, in the event 
that claimants have managed to satisfy standing requirements under article 50 of the 
Constitution (and have also succeeded in arguing their matter), the courts could make a 
unique order (as part of the remedies for a violation of the right to a healthy 
environment), termed “an environmental restoration order”.84 Section 71(1) is instructive 
in this instance: “the court may, in any proceedings brought by any person, issue an 
environmental restoration order against a person who has harmed, is harming or is 
reasonably likely to harm the environment.” This is an order that seeks, as far as possible, 
to return the environment to the state it was in before the offending action or change. 
Also, as established in chapter two, this section demonstrates that environmental 
protection must be viewed not only as a means to facilitate the fulfillment of other rights, 
but also as a goal in itself.85 

Overall, it seems that Uganda’s framework environmental law provides sufficient statutory 
support for, and elaborates on, the constitutional right to a healthy environment. The 
next section seeks to interrogate the extent to which the judiciary has been instrumental 
in advancing the right through its traditional functions of interpretation and conflict 
resolution. 

                                        
82  See generally s 2. 
83  The NEA has various other provisions supporting the right to a healthy environment. These include 

provisions on environmental standards like air quality, management of the environment (lakes, 
wetlands etc) and pollution control.  

84  See s 71(1) of the NEA.  
85  See section 2.4.2.3 above 
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4.5 The courts and the right to a healthy environment  

This section investigates the jurisprudence on the right to a healthy environment within 
the Ugandan legal system. As noted in chapter 2, the right to a healthy environment is 
vindicated alongside various themes, and the relationship between these themes and the 
right to a healthy environment has already been discussed.86 Structurally, the cases will 
be summarised and an assessment will follow at the end of all the cases. As was noted 
earlier, few secondary commentaries exist on both the substance of the right to a healthy 
environment in Uganda and the role of the courts in advancing this right. Much of the 
analysis will therefore be based on an original analysis of the relevant case law and 
constitutional and legislative provisions.  

4.5.1 Locus standi and public interest litigation 

The Environmental Action Network Ltd. v The Attorney General & National Environment 
Management Authority (NEMA) (TEAN v AG and NEMA)87 dealt with whether smoking in 
public places violates the right to a clean and healthy environment and the right to life of 
non-smokers and children.88 The applicants, a public interest litigation group, brought 
the action (by notice of motion) on their and other members of the public’s behalf under 
article 50(2)89 of the Constitution of Uganda. They specifically sought to enforce the right 
to a clean and healthy environment (under article 39) and the right to life (under article 
22) of non-smoking Ugandans.90 The applicants based their arguments on various 
international documents, including the World Health Organisation’s reports, highlighting 
the dangers of passive smoking, particularly with respect to children.91 The respondents 
raised four preliminary objections; the relevant ones for this section being that the 

                                        
86  See section 2.6 above. 
87  HC. Misc. Appl. No. 39 of 2001. 
88  See page 5. 
89  The whole section reads as follows:  
 “50. Enforcement of rights and freedoms by courts. 
 (1) Any person who claims that a fundamental or other right or freedom guaranteed under this 

 Constitution has been infringed or threatened, is entitled to apply to a competent court for redress 
which may include compensation. 

 (2) Any person or organisation may bring an action against the violation of another person's or group's 
human rights. 

 (3) Any person aggrieved by any decision of the court may appeal to the appropriate court. 
 (4) Parliament shall make laws for the enforcement of the rights and freedoms under this Chapter.” 
90  See page 3. 
91  See page 5. 
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applicant could not claim to represent the Ugandan public, and that notice was not given 
to the respondents about the impending action against them.92 

Concerning the issue of notice to the respondents, the court accepted that generally, 
notice must be given to the state to allow it to do its own investigation as a way of 
avoiding costly litigation through state resources. However, the court found that where 
rights are concerned, this cannot be the case: 

This rationale cannot apply to a matter where the rights and freedoms of the people are being or 
about to be infringed. The people cannot afford to wait 45 days before pre-emptive action is applied 
by Court. They would need immediate and urgent redress…. To demand from the aggrieved party a 
45 days’ notice is to condemn them to infringement of their rights and freedoms for that period 
which this Court would not be prepared to do. Any alleged infringement must be investigated 
expeditiously before damage is done.93  

Concerning the objection against TEAN’s representing the Ugandan public, the court cited 
with approval the Tanzanian case of Rev. Christopher Mtikila v The Attorney General,94 
which found that public interest litigation was crucial in countries where the majority do 
not know their rights or how to enforce them.95 The court also found that article 50 of 
the Constitution did not require the person applying to the court to have a direct interest; 
neither was there a need for the party to inform all those they claimed to represent. Thus, 
the court ruled that the matter should go on trial because “the interest of public rights 
and freedoms transcends technicalities, especially as to the rules of procedure leading to 
the protection of such rights and freedoms.”96 As far as the court’s take on public interest 
litigation is concerned, Kasimbazi says “[b]y giving a courageous and liberal interpretation 
to the 1995 Constitution’s locus standi provisions, this decision appears to have potentially 
opened the floodgates for public interest litigation, including that of environmental 
interest”.97 Twinomungisha argues that by relaxing the laws on standing for the purposes 
of protecting the right to a healthy environment and also relaxing the rules on notice to 
government departments, the court in TEAN v AG and NEMA assumed an activist role.98  

                                        
92  Notice was required to be given to the Attorney General and NEMA Uganda. 
93  See page 7. 
94  Tanzanian Civil Suit No.5 of 1993 (unreported). 
95  See page 9. 
96  See page 9. 
97  Kasimbazi 2009 “Uganda” 489. 
98  Twinomugisha 2007 African Human Rights Law Journal   298. See further commentary on the case in 

section 4.6 below. 
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Another major case dealing with locus standi and public interest environmental litigation 
was Greenwatch v Attorney General and NEMA (Greenwatch v AG and NEMA 1).99 The 
court had to decide whether the “manufacture, distribution, use, sale, disposal of plastic 
bags, plastic containers,” and plastic food wrappers known as Kaveera plastic bags 
violated citizens’ right to a clean and healthy environment.100 

The applicants argued that the “uncontrolled and indiscriminate use and disposal”101 of 
Kaveera plastic bags were causing harm to the environment in addition to being a danger 
to human health and life.102 They thus sought declarations that NEMA Uganda should be 
ordered to develop regulations concerning Kaveera plastic bags; that an environmental 
restoration order be granted against the respondents and an order that the 
manufacturers, distributers and importers of these plastic bags should bear the costs of 
environmental restoration. The averments were that the plastics were not being used 
properly and that they were not being disposed of properly, which resulted in their being 
a major source of pollution, a danger to animals (domestic and wild) and a danger to 
food security.103 The respondents countered by raising technical objections, some of 
which include that there was no cause of action and that the applicants could not claim 
to be representing all Ugandans, as all Ugandans had not authorized the application.104  

Regarding the first objection, the court found that indeed there was a cause of action 
because every Ugandan has the right to a clean and healthy environment under article 
39, which is worthy of protection.105 Coupled with this, the fact that the applicants averred 
to the “uncontrolled and discriminate” use and disposal of plastic bags meant that article 
245 of the Constitution (which requires parliament to create laws to protect and preserve 
the environment) was in issue. For this reason, the court found that the state had 
neglected its duties of regulating the “proper use, disposal, recycling and re-use of 
plastics”.106 Further, NEMA Uganda had a duty under the NEA to promote the principles 

                                        
99  Misc. Application No. 140 of 2002. 
100  See page 1. 
101  See page 2. 
102  See page 2. 
103  See page 3. The applicants did not, however, expound on how the plastics posed a danger to food 

security.  
104  See page 2. 
105  See page 2. 
106  See page 3. The court also stated the following: “I have studied the application and the two affidavits 

filed in support and I found them pointing a finger at the State that it has failed or neglected its duty 
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of environmental management which include, among others, the assurance to the people 
of an environment adequate for their health and wellbeing; establishing adequate 
environmental standards; and ensuring that the costs of environmental pollution are 
borne by the polluter.107 

Concerning the second objection, the court noted that the application could in fact be 
representative of all the people of Uganda because the complaint was of “common and 
general interest not just to a group but to all citizens of Uganda.”108 The court cited TEAN 
v AG and NEMA with approval, noting that it could not be practical to have all Ugandans 
give consent and that even if not all Ugandans knew of the case, any concerned person 
or organisation could bring a public interest action on their behalf.109 

Several years after the court passed this judgment, the initial applicants approached the 
courts again, arguing that the actions that the government and the NEMA had undertaken 
as a way of minimising the effects of Kaveera plastics bags were insufficient. In 
Greenwatch v AG and NEMA 2110 the court made a declaration that “the manufacture, 
distribution, use, sale, disposal of plastic bags, plastic containers, plastic food wrappers, 
and all other forms of plastic commonly referred to as ‘kaveera’ violates the rights of 
citizens of Uganda to a clean and healthy environment”.111 The court then ordered that 
laws being promulgated by the government concerning such plastics bags, including laws 
relating to issues of who is liable for environmental restoration, should be finalized 
expeditiously. The court in this case rightly assumed its role of holding government and 
its agencies to account by fashioning a remedy that required the state to regulate the 
proliferation of plastic bags. 

                                        
towards the promotion or preservation of the environment. The State owes this duty to all Ugandans. 
By so failing or neglecting the Government is in breach of its duty towards the citizens of Uganda. Any 
concerned Ugandan has a right of action against the Government of the Republic of Uganda, for that 
matter against the Attorney General in his representative capacity, to seek the enforcement of that 
failed or neglected duty of the State.” 

107  See s 2 of the NEA. 
108  See page 4. 
109  See page 5. 
110  Greenwatch v Attorney General and NEMA Misc. Application No. 005 of 2011. 
111  See page 7 of the 2012 Greenwatch v AG and NEMA 2. 
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4.5.2 EIAs and the precautionary principle 

The courts in Uganda have also had the opportunity to adjudicate the importance and 
impact of EIA and the precautionary principle in relation to Uganda’s right to a healthy 
environment. In NAPE vs AES Nile Power Limited (NAPE case),112 the High Court had to 
determine whether a temporary injunction could be granted against a company that 
sought to conclude a power purchase agreement with the Government of Uganda before 
an EIA had been approved by NEMA Uganda.  

By way of motion, the applicant, an NGO called the National Association of Professional 
Environmentalists (NAPE), argued that such an agreement should not be concluded 
before an EIA had been approved by NEMA Uganda. The essence of the argument was 
that once the agreement is signed, major works would start, with the result that any 
approval of the proposed project before the EIA was finalised rendered the law 
nugatory.113 This would also mean that if the project had potential ramifications for the 
environment, then such ramifications would not be addressed or might be overlooked. 
The applicant argued that EIA was “part and parcel of public protection of the 
environment and accessing the Constitutional guarantee of the right to a clean and 
healthy environment.”114 In view of this submission, the applicant further sought a 
declaration to the effect that the EIA was a binding legal requirement, without which 
Parliament could not endorse the project.115 Regarding procedural issues, the applicants 
argued that the NEA did not provide for any procedural requirements for bringing a matter 
to court. However, section 72116 of the NEA obliged anyone to approach the courts to 
seek protection of the environment where it was being harmed or where it was likely to 

                                        
112  MISC. Cause No. 268 of 1999. 
113  In the applicant’s words: “[T]he NEMA procedure was a protective measure which the public who are 

concerned with the project would invoke as part and parcel of public protection of the environment 
and accessing the Constitutional guarantee of the right to a clean and healthy environment. …. the 
NEMA procedure was a necessary ingredient of this right and that the short cut being adopted by the 
Respondent to avoid compliance was in effect directed at violating the NEMA Statute and ultimately 
the Constitutional regime of Environmental rights in Uganda.” See page 2. 

114  Page 3. 
115  Page 1. 
116  The Act has since been amended and the provision in issue now appears under s 71(1) of the NEA. It 

reads as follows: “Without prejudice to the powers of the authority under sections 67, 68 and 69, the 
court may, in any proceedings brought by any person, issue an environmental restoration order against 
a person who has harmed, is harming or is reasonably likely to harm the environment.”  
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be harmed. In terms of this section, as noted above, the court could grant an 
environmental restoration order. 

The court noted the constitutional requirement for the state to promote sustainable 
development and environmental protection as mandated through the National Objectives 
and Directive Principles.117 The court also referred to Parliament’s constitutional duty in 
terms of article 245118 to “protect and preserve the environment from abuse, pollution 
and degradation”, among other objectives.119 The court further restated the NEMA 
provision upon which the applicants relied, which emphasized that the plaintiffs did not 
have to show that they had any rights or interests in the property or environment which 
was being harmed.120 For the court, this provision had the consequence that public 
interest litigation was allowed, because one did not have to show personal interest in the 
matter.121 The court then reasoned that while the conclusion of the agreement between 
AES Power Limited and the government might have paved the way for actions that would 
harm the environment, the agreement itself would not harm the environment: 

An injunction of this nature cannot be given in my view since the agreements per se do not alter the 
environment though the execution thereof places the respondent in a position so as to be able to 
alter the environment by commencing works. I would conclude here that if this is correct then the 
order sought relates to a matter that by itself is not proximate to environmental damage as such 
though the signed agreement could be evidence of a reasonable likelihood of possible harm about 
to be done to the environment.122  

While the court made a declaration that the EIA must be approved,123 the court did not 
mention anything about the right to a healthy environment, even though the applicants 
had raised the importance of the right in their submissions. Also, the court reasoned that 
if the law on EIA was not followed through (and the agreement signed, leading to the 
commencement of activities which could damage the environment), there would still be 
readily available remedies like writs of certiorari or a mandamus.124 For this reason, the 

                                        
117  See the discussion under section 4.3.3 above. 
118  See the discussion under section 4.3.3 above. 
119  Article 245(a). 
120  See s 71(2), which reads: “(2) For the avoidance of doubt, it shall not be necessary for a plaintiff 

under this section to show that he or she has a right of, or interest in, the property, in the environment 
or land alleged to have been harmed or in the environment or land contiguous to such environment 
or land.” 

121 See page 5. 
122  See page 5. 
123  See page 7. 
124  See page 5. 
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court did not order the injunction sought by the applicant, as doing so would interfere 
with and pre-empt executive decision making. 

In Siraji Waiswa v Kakira Sugar Works Ltd. (Waiswa v Kakira Sugar Works),125 the High 
Court had to decide whether a temporary injunction could be granted against the 
respondent for its work in the Butamira Forest Reserve (established in 1929). The work 
in the Bitumira Forest Reserve was also the subject of a main suit between the parties.126 
On his own behalf and on behalf of other peasant farmers, the applicant sought a 
temporary injunction against the respondent for works in the Butamira Forest Reserve, 
which involved evicting people and uprooting the forest to establish a sugarcane 
plantation. They argued that the continued destruction of the forest would render the 
main suit nugatory.127 On the other hand, the respondent noted that works had stopped 
more than a year before the main suit, with the result that the temporary injunction 
sought was frivolous. The applicants countered, arguing that they did not have to wait 
for the environment to be damaged to enforce their rights, since likely harm is enough 
to warrant judicial redress.  

The court found that the main suit had to do with questions concerning environmental 
concerns and the rights of individuals, which on balance showed the existence of a prima 
facie case.128 Concerning whether the environmental harm occasioned could ordinarily be 
covered by a remedy of damages, the court found that: 

…a matter to do with destruction of the environment would affect not only parties to this suit but 
also current generations to generations to come. Damages to the applicant alone would not remedy 
the injury to mankind as a whole. I would therefore find that the damage complained of is of a 
material nature, which would not adequately be compensated by an award of damages alone.129  

Accordingly, the court granted the injunction for a six-month period. This was the first 
Ugandan case to hold that citizens do not have to wait until environmental harm occurs 
before they can approach the courts.  Even though there was no guarantee that the main 
suit would be ruled in favour of the applicants, the court evidently took a precautionary 

                                        
125  Misc. Application No. 230/2001 (High Court of Uganda). 
126  See page 1. 
127  See page 1. 
128  See page 2. 
129  See page 3. 
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approach to environmental protection, going as far as invoking the rights of future 
generations to the case.  

In one of the latest and few cases in which the right to a healthy environment was an 
explicit issue in an appeal case in Uganda, the Court of Appeal sitting as the Constitutional 
Court in Uganda Network on Toxic Free Malaria Control Limited v the Attorney General 
(Toxic Free Malaria case)130 had to decide whether the unregulated use of 
Dichlorodiphenyltrichloroethane (DDT) as a method of malaria control violated the right 
to a healthy environment and the right to life of Ugandans. The court also had to decide 
whether the case involved constitutional interpretation, since it was brought under articles 
50 and 137 of the Constitution of Uganda.131 

The essence of the petitioner’s argument was that DDT as a persistent organic pollutant 
was a substance dangerous to human health and the environment, and that it was being 
used without following the correct procedures.132 The respondent (the state and its 
agencies in this case) argued that the case had been wrongly brought before the court 
because there was no constitutional issue; that the case did not disclose a cause of action; 
and that the acts complained of did not violate the right to a healthy environment.133 The 
facts as presented in court demonstrated that procedural requirements had been followed 
since an EIA and public consultations had been done.134 However, the petitioner argued 
to the contrary, that the NEA guidelines and the EIA certificate conditions were not being 
followed. 

The court found that the way in which DDT was being sprayed suggested that there was 
a violation of the EIA certificate.135 The court found, however, that the matter did not 
involve any constitutional issues which needed interpretation (and that the petitioners 
had not submitted a concrete argument on how the matter was constitutional), which 

                                        
130  Constitutional Petition No. 14 Of 2009 (Court of Appeal of Uganda). 
131  Article 137(1) reads: “Any question as to the interpretation of this Constitution shall be determined by 

the Court of Appeal sitting as the constitutional court.” 
132  See pages 2-3. 
133  See page 5. 
134  See page 7. 
135  See page 13. 
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meant that the case was in the incorrect forum, since article 137 exclusively deals with 
matters of constitutional interpretation: 

We agree with Mr. Mwebesa’s submissions that if spraying of DDT in this matter was not done in 
accordance with the guidelines and conditions set out by NEMA in the EIA Certificate, the said praying 
can be challenged in Court. However we do not agree that they raise any issues for Constitutional 
interpretation. On the other hand, they seem to raise very strong and pertinent issues for the 
enforcement of the Constitution and environment laws, specifically the National Environment Act.136 
 

Thus, the court dismissed the case, even though there was an acceptance of the possible 
violation of the right to a healthy environment.137 

Finally, Asiimwe & Others v Leaf Tobacco & Commodities (U) Ltd & NEMA (Asiimwe 
case)138 concerned the impact of smoke from a tobacco processing plant on the natural 
environment and people. The court had to determine whether the right to a healthy 
environment and section 3(1) of the NEA were violated by the continuous pollution 
emanating from a tobacco processing company operating in the proximity of a residential 
area. The applicants alleged that their right to a clean and healthy environment was being 
violated by the respondents because of the continued air pollution caused by tobacco 
smoke emissions. They also argued that the first respondent was carrying on the tobacco 
activities on grounds that neighboured the residential area of the applicants, although an 
operating licence had been issued for the activities to be carried out in an industrial 
area.139 Thus, the second respondent had violated the right to a healthy environment by 
condoning the continued tobacco activities of the first respondent.140  The applicants 
accordingly sought declarations to the effect that the second respondent had failed in its 
duties in awarding such a licence and that the first respondent was violating the right to 
a healthy environment. The first respondent argued that there were no air standards with 
which to measure if the smoke and dust could indeed harm the environment and the 
community or lead to diseases like cancer.141 

                                        
136  See page 14. 
137  See page 14. 
138  (Misc. Cause No. 43 of 2013) [2014] UGHCCD 179 (21 October 2014). 
139  See page 6. 
140  See page 6. 
141  See page 2. 
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Concerning the issue of air quality standards, the court found that the citizens were not 
responsible for establishing them and that the absence of such standards did not bar the 
applicants from claiming a violation of their right to a healthy environment: 

To say that one cannot gauge the totality of the right to a clean and healthy environment in the 
absence of standards and yet such right is provided for under the Constitution and National 
Environment Act is unacceptable by this Court, it is unrealistic and too theoretical.  And if one may 
ask, is it the Applicants to set the standards or NEMA? If NEMA has failed to do its work, and yet 
Applicants are suffering or claim to be suffering as a result of the actions of both NEMA and another, 
how long should they continue to suffer as they wait for standards to be set?142  

The court thus found that because of the tobacco operations being situated close to a 
residential area, and the second respondent’s knowing but not stopping such operations, 
NEMA Uganda had neglected its duties of protecting the right to a healthy environment 
and also in setting standards for the protection of that right.143 As for the argument by 
the first respondent that there was no evidence of cancer or any disease from the tobacco 
pollution, the court held as follows: 

This Court rejects that sort of reasoning because once a hazardous problem has been identified, one 
cannot wait for people to contract cancer and heart diseases so as to prove that the illegal location 
of the 1st Respondent’s factory in Kireka is dangerous and harmful to the surrounding 
population.  That is naïve reasoning which this Court cannot accept.144 

The court thus confirmed the Waiswa Vs Kakira Sugar Works reasoning that applicants 
do not have to wait for damage before they can approach the courts for alleging a 
violation of the right to a healthy environment. As a result, the court found that 
“prevention is better than cure”,145 because there are real and potential dangers 
associated with tobacco smoke: 

In my view, there is no other opportune time than now to apply precautionary measures to avoid 
irreversible dangers to public health associated with tobacco processing. In this regard, I reject the 
1st Respondent’s alleged contribution to the economy of this country because that is not helpful to 
people who are living in [an] unhealthy environment and people who cannot benefit when they are 
sick or threatened with highly potential sickness and even death.146 

The court declared that the first respondent must move its operations to a gazetted 
industrial area and it awarded costs to the applicants.  

                                        
142  See page 2. 
143  See page 7. 
144  See page 7. 
145  See page 8. 
146  See page 9. 
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4.5.3 Property rights and environmental conservation 

In Greenwatch and another v Golf Course Holdings Ltd (Greenwatch v Golf Course),147 
the High Court had to determine if an injunction could be granted against a company that 
sought to continue works on land that was the subject of a main suit. The applicants 
argued that the main suit was against the respondents for their intention to build a hotel 
(on their own land) on a wetland and green areas, which would destroy the 
environment.148 Thus, if the respondents could continue to work on the land before the 
suit had been finalised, any order might come too late, as the environment might already 
be damaged.149  

In its judgment the court acknowledged that the applicant was a non-governmental 
organisation (hereafter NGO) and that they met the article 50 requirement that “any 
person” can bring a suit before the courts because “any person” included “inter-alia, an 
association or body of persons corporate or incorporate.”150 Although accepting that the 
applicant’s case was public in nature and that the applicants had the right to institute the 
case, such a right was subservient to the right of ownership over the land. The result was 
that denying an owner use of the land where there is no fraud or proprietary claim would 
be illegal:151 

I am aware that the NEMA statute gives them [the applicants] the right to sue but in my view this 
does not diminish the fact that the suit property belongs to the respondents and in [the] absence of 
proved fraud their title is unimpeachable!152  

The court went on to conclude that if the Kampala City Council and the NEMA Uganda 
(public bodies tasked with the regulation of land and environmental matters respectively) 
had approved the projects after their investigations (which were done for the public 
interest and for the environment), this weighed against the applicant’s prospects of 
success in the main suit.153 Thus, no irreparable damage would be occasioned to the 
applicants by the court’s refusal to grant an injunction, since any damage to the 

                                        
147  HCCS No. 834 of 2000 (High Court of Uganda) 
148  See page 1. 
149  See page 1. 
150  See page 2. 
151  See page 3. 
152  See page 3. 
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environment would be covered by the NEA’s restoration orders. A costs order was made 
against the applicants.  

4.6 Critical assessment 

It appeared from the discussion of the case law that matters which went before the courts 
implicated constitutional rights, as opposed to the statutory rights. However, despite the 
Constitution of Uganda’s having been adopted more than 20 years ago, there are only a 
few cases that have directly and explicitly dealt with the right to a healthy environment. 
The cases on locus standi and public interest litigation demonstrate three main issues. 
First, the courts liberally rely on precedents they set themselves. For example, 
Greenwatch v AG and NEMA 1 cited TEAN v AG and NEMA with approval on the issue of 
locus standi for public interest litigation relating to the right to a healthy environment. 
This shows consistency and settled practice, which is evidence of the courts assuming 
their role of developing the law in a more uniform and consistent way. 

Second, the courts have assumed an activist role by extending public interest litigation. 
This they have done in cases were the state and its agencies have not been abiding by 
their constitutional duties to regulate in the sphere of environmental protection. This was 
the case in TEAN v AG and NEMA and in a Greenwatch v AG and NEMA 1. In other cases, 
as in Greenwatch v AG and NEMA 2, the courts have been contemptuous of the state’s 
and its agencies’ lax regulations. Thus, the courts interpreted the right to a healthy 
environment to be the basis upon which the state had to act for the realization and 
fulfilment of the right. This is evidence of the courts assuming their role of expanding the 
purview of rights through an interpretation of the duties that flow from the right to a 
healthy environment.  

Third, courts have also overruled technicalities which often hinder the determination of 
issues. This reveals another form of judicial activism that could bolster the innovative 
interpretation of environmental and associated rights and possibly afford better 
protection and enforcement of such rights. Thus, one could also argue that the courts 
interpreted the right to a healthy environment to be a right whose vindication cannot be 
stifled by technicalities. However, in none of these cases did the courts engage with the 
actual content of the right to a healthy environment and the meaning of its distinct 
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components and aspects. Save for clarifying the obligations that arise from the right, the 
courts did not make an effort to dissect the right’s content or parameters. The only real 
innovative developments were arguably related to developing provisions on standing in 
litigation associated with the right to a healthy environment. 

In the NAPE case, while the court agreed that there is a constitutional duty on the state 
to advance sustainable development, and that applicants did not have to show harm 
when alleging a violation of the right to a healthy environment, the court adopted a typical 
conservative approach (judicial restraint)154 with respect to the effect of the power 
purchase agreement.155 Arguably, the court in NAPE failed to take a precautionary 
approach, finding that if environmental damage would ensue, there would be other 
remedies available. Can one divorce an agreement that could potentially result in actions 
that damage the environment from the actual environmental damage that could ensue? 
Arguably, the reasoning followed by the court seems to be illogical and faulty in that the 
agreement is a sine qua non in relation to any environmental damage that could ensue. 
The precautionary principle, after all, “requires that policy-makers adopt an approach 
which ensures that errors are made on the side of excess environmental protection.”156 
Thus, by arguing that other remedies could be available, and that an injunction would 
preempt government actions, the court ignored the importance of erring on the side of 
environmental protection as required by the precautionary principle.157  

The court in Waiswa v Kakira Sugar Works adopted an approach entirely different from 
that of the court in the Nape case, as this was the first Uganda case that ruled that 
citizens cannot wait for harm to ensue before they can enforce their rights. This was also 
a case where a court specifically noted that while awarding damages could ordinarily be 
an appropriate remedy for rights violations, this was not going to adequately compensate 
for environmental damage in this case. Thus, rather than risking the actual occurrence of 
environmental harm, the court took a precautionary approach and granted an injunction 

                                        
154  See the discussion above in chapter 3 under section 3.3.1. 
155  See Dennison 2014 Law, Democracy & Development 265, who specifically argues that the political 

question doctrine is part of Ugandan governance. This implies that in issues that involve political 
matters, the courts defer them to the executive. 

156  Hey 1991-1992 The Georgetown International Environmental Law Review 305. 
157  Some scholars have thus argued that the judicial protection of the right to a healthy environment, 

along with other socio-economic rights, is minimal in Uganda. See generally Kasimbazi 2009 “Uganda” 
498. Twinomugisha 2007 Law, Environment and Development Journal 247. 
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for a six-month period, thereby indicating how seriously the court considered the threat 
to the environment. Noticeably, however, there was no mention of the right to a healthy 
environment, even though the threats that were complained of evidently related to the 
right. What is to be welcomed, though, is the fact that the court did not simply dismiss 
the environment-related arguments raised by the applicants. The court acknowledged 
that the injunction could be granted, with the right to a healthy environment being an 
issue to be dealt with in the main suit.  

The Toxic Free Malaria case was one where the Constitutional Court could have been 
more accommodating and not as restrictive or conservative as it was. Article 137, which 
the Constitutional Court used to dismiss the case, states the following: 

(3) A person who alleges that -  
(a) an Act of Parliament or any other law or anything in or done under the authority of any law; or 
(b) any act or omission by any person or authority, is inconsistent with or in contravention of a 
provision of this Constitution, may petition the constitutional court for a declaration to that effect, 
and for redress where appropriate.158 

Looking at this provision, and considering that the Court accepted that NEMA Uganda 
had failed in its duty to properly regulate the spraying of DDT, one could argue that this 
was a form of ‘an act’ or even ‘omission’ on the part of NEMA Uganda in fulfilling its 
constitutional duty to protect the environment. By dismissing the case on the grounds 
that there was no constitutional issue, yet agreeing that the right to a healthy 
environment could have been breached as a result of the manner in which DDT was being 
sprayed, the Court arguably missed an opportunity to add its voice to the debate on the 
nature and content of the constitutional right to a healthy environment. The Court did 
mention, however, that the petitioners’ attorneys had not crafted and developed their 
arguments properly to demonstrate how the issue could be constitutional in nature. This 
confirms the finding in chapter 3 that courts generally work with what is put before them 
and they cannot invent facts.159 This notwithstanding, this was an opportunity for the 
Court to be active and not rely on technicalities.160 As will be shown in later chapters, 

                                        
158  Article 137(3)(b). 
159  See section 3.4 above. 
160  Such decisions are what could limit judicial review by the highest courts. See generally Kasimbazi 2009 

“Uganda” 500; Twinomugisha 2007 Law, Environment and Development Journal 257; Kakuru and 
Ssekyana 2009 Handbook on Environmental Law in Uganda 110-111. Also, by restricting its inquiries 
to the procedural nature of the case without necessarily going into the substance or the merits of 
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other similarly placed courts have heard cases in which a constitutional environmental 
right to a healthy environment was in issue.161 

The court in Asiimwe was clear in its admonition of NEMA Uganda for its failure to set air 
quality standards. By finding that citizens were not responsible for establishing these 
standards, and that they could not wait for standards to be set for them to able to 
measure whether the smoke would be harmful or not, the court was activist in nature. 
This was a form of holding the executive to account, as the NEMA was directly found to 
have failed in its duty to regulate and prevent environmental harm. Another important 
aspect of Asiimwe is that the case brought to the fore the clash between economic benefit 
and environmental protection. The point was made in chapter two that courts assume 
the role of balancing the competing interests of economic development and 
environmental protection. In this case, the court dismissed the supposed added economic 
value162 of the tobacco plant at the expense of people’s health. At least in this case the 
court found that the right to a healthy environment required government agencies to 
develop standards that would ensure the right is fulfilled or protected. This was the one 
case where a court actually detailed what the right demands. Also, the court gave an 
appropriate remedy by ordering the tobacco operations to be ceased and moved to a 
designated area. 

Greenwatch v Golf Course was yet another conservative decision, where property rights 
were considered superior to environmental protection. The case did not directly refer to 
the right to a healthy environment, but it did relate to the type of duties flowing from the 
right to a healthy environment. The right to a healthy environment in terms of the 
Constitution of Uganda and the NEA has a duty attached to it. In this case, the court 
reasoned that if environmental harm ensued, it would be remedied by an environmental 
restoration order. Clearly, the court made some curious statements and seemingly 
regressive findings, especially the one where it noted that the right to land is 
unimpeachable in the absence of fraud. This reeks of conservatism and restraint, because 

                                        
public the decisions or acts, the Court limited its own capability to contribute to the development of 
the right to a healthy environment.  

161  See for example South Africa’s Fuel Retailers Association of South Africa (Pty) Ltd v. Director-General 
Environmental Management Mpumalanga and Others 2007 (10) BCLR 1059 (CC). 

162  The African Network case which followed the Assimwe case made similar findings. See the discussion 
in chapter 3.4.2 
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public concerns like the right to a healthy environment must, as a general rule, take 
precedence over proprietary interests that may harm these public concerns.163 To this 
end, the right to a healthy environment must also be respected, promoted, protected and 
fulfilled by both the state and private parties. This case is also one of those rare occasions 
where the protection of the environment itself was sought. It is accepted that wetlands 
do have beneficial human interests but the applicants framed their argument for the 
protection of the environment itself. As far as costs are concerned, the court made a 
costs order164 against the applicants in a public interest case that on the face of it 
genuinely sought to protect the environment. Many scholars have indicated that such 
findings are also possibly what deter some parties from going to court,165 which in turn 
negatively impacts on the efficacy and potential usefulness and impact of the right to a 
healthy environment.  

Overall, it seems that Uganda is coming of age, as the number of human rights cases 
heading to the country’s courts has increased.166 Noticeably, unlike in the past, this 
presence of constitutional rights has now enabled NGOs to become more active in the 
country. While they previously operated in humanitarian and welfare circles, they are now 
increasingly focusing on human rights awareness and protection in the environmental 
domain.167 As of 2009 it was reported that Uganda’s civil society had about 7000 
organisations.168 Further, calls for judicial activism and the liberal interpretation of the 
law in cases dealing with the right to a healthy environment in Uganda have been raised 
by some superior court judges and in judicial environmental training workshops.169 To 
this end, civil society in Uganda has at times taken up the role of training judicial officers 
on environmental issues. For instance, GreenWatch, one of the active environmental 
NGOs in Uganda, had a five-year tenure for training judges, magistrates, and registrars 
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on environmental law, policy, and rights.170 The goal was to equip them with the 
necessary knowledge for handling environmental cases. Needless to say, this could go a 
long way towards improving environmental knowledge and consciousness. 

4.7 Summary and conclusion  

The central question for this chapter was: how have the courts in Uganda advanced the 
right to a healthy environment? In addressing the question, the chapter discussed the 
following issues:  

i. the structure of the Ugandan courts in terms of the Constitution of Uganda and 
the constitutional provisions that secure the independence of the judiciary;171  

ii. Uganda’s constitutional and framework environmental legislation with a view to 
establishing how they provide for the right to a healthy environment;172 

iii. the extent to which the Ugandan judiciary has advanced the right to a healthy 
environment and the challenges related to the protection, promotion, respect and 
fulfillment of the right to a healthy environment.173  

As a general background, this chapter found that Uganda has managed to overcome 
years of civil wars and military rule by ushering in a constitutional dispensation that is 
underpinned by a Bill of Rights. Unlike the previous constitutions, the current Constitution 
of Uganda entrenches the supremacy of the Constitution as well as various fundamental 
rights that include civil, political and socio-economic rights. In chapter two, the argument 
was made that constitutionalised rights in a Bill of Rights are preferable to statements of 
policy. While the Constitution of Uganda has a section on policy titled “National Objectives 
and Directive Principles of State Policy”, fundamental rights are entrenched in a Bill of 
Rights that is also itself enforceable. The Constitution of Uganda specifically states that 
the rights in the Bill of Rights are to be “respected, upheld and promoted by all organs 
and agencies of Government and by all persons.”174  
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172  Section 4.4. 
173  Section 4.5 and 4.6. 
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In terms of the judicial structure, the chapter found that the Constitution of Uganda vests 
judiciary authority in the courts. These courts are divided between the superior courts 
and the lower courts. The superior courts consist of the Supreme Court, the Court of 
Appeal, which also sits as the Constitutional Court, and the High Court, while the lower 
courts consist of the magistrates’ courts. The Constitution, however, does not specify any 
exact duties expected of the courts. Nonetheless, there are specific provisions that 
separate the judiciary from the other branches of government and that also secure the 
independence of the judiciary. For instance, article 128(1) states that “in the exercise of 
judicial power, the courts shall be independent and shall not be subject to the control or 
direction of any person or authority.” The Constitution of Uganda also has liberal 
provisions on standing which depart markedly from the past by ensuring that rights can 
be enforced by a wide pool of claimants. The analysis found that, at least on paper, the 
Constitution of Uganda guarantees judicial independence, assumes that courts operate 
under the rule of law and also uphold the rule of law, and provides for the separation of 
the courts from the other branches of the state. With a system of law of precedent, 
decisions of superior courts bind lower courts.175  

The work of the UCC resulted in Uganda’s 1995 Constitution codifying the right to a 
healthy environment. From this provision emanated the framework environmental law, 
the NEA, which also codified the right to a healthy environment but added more detail 
that is not provided by the constitutional provision. The chapter noted that the right to a 
healthy environment in Uganda is anthropocentric in nature. This generally accords with 
the way the right is framed the world over, as established in chapter two. However, the 
specific wording of the right to a healthy environment in both the Constitution and the 
NEA does not make any reference to sustainable development or the need to balance 
environmental protection and socio-economic development. This notwithstanding, this 
Constitution also has provisions that specifically require parliament to enact laws that are 
meant to protect, preserve and manage the environment for sustainable development. 
The Constitution and the NEA create duties for everyone to create and protect a clean 
and healthy environment, a provision which demonstrates that the entitlement to a 
healthy environment also comes with obligations to protect it. If there is a failure to 
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protect the environment, then courts are able to issue an “environmental restoration 
order” that seeks to return the environment to its previous state. The section concluded 
with a finding that on paper Uganda does have a suitable framework that could support 
the right to a healthy environment.176 

Clearly a preventative approach is preferable to ex post facto remediative measures. 
However, in at least two cases (the NAPE and Greenwatch v Golf Course cases) there 
was a tendency almost to tolerate environmental damage, because such damage could 
be later remediated. The courts argued that damage to the environment can be covered 
by an award of damages. Along with this major challenge is the issue of costs and 
procedural technicalities which are at times observed by courts. Despite these challenges, 
the Ugandan courts have a steady collection of cases that involve the right to a healthy 
environment.  

Collectively, these cases indicate that for the most part, courts in Uganda err on the side 
of environmental protection when dealing with issues that might result in environmental 
damage. With a few exceptions, like the NAPE and Toxic Free Malaria cases, courts have 
been willing to challenge executive actions and to indict the state for its failure to act in 
fulfilment of its duty to protect, promote, respect and fulfil the right to a healthy 
environment. However, with the exception of the Asiimwe case, none of the other cases 
gave any real meaning to the right to a healthy environment. Despite there being various 
cases dealing with smoking and its impact on the right to a healthy environment,177 there 
was not a single case that attempted to define the right to a healthy environment or even 
dissect what healthy in the context of smoking could mean. On balance, though, the 
courts in Uganda have held government and its agencies to account (thereby also 
facilitating the environmental rule of law), developed and relied on their own 
jurisprudence (thereby developing to some extent the content of the right to a healthy 
environment) and at times fashioned appropriate remedies such as injunctions and orders 
against the government and private persons.  
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CHAPTER 5 
THE JUDICIARY AND THE RIGHT TO A HEALTHY ENVIRONMENT 

IN KENYA 

5.1 Introduction 

In parallel to the previous chapter, this chapter addresses how the courts in Kenya have 
advanced the right to a healthy environment. It does so mainly by contextualizing the 
judiciary and how it has dealt with the right to a healthy environment in Kenya. The first 
part of the discussion offers a background to Kenya as a country and its environmental 
outlook. The second part focuses on the set-up of the Kenyan judiciary, along with a 
discussion of the constitutional provisions that regulate its functioning. As will be shown, 
this is particularly important, given how volatile conditions surrounding the judiciary have 
been in Kenya in the past. Thereafter, the discussion turns to the framework that governs 
the right to a healthy environment. This framework is considered first from the 
constitutional perspective and then from a framework law perspective. The final two parts 
deal first with the jurisprudence of the Kenyan courts on the right to a healthy 
environment and second with an assessment and critique of these cases.  

In pursing this interrogation, the chapter considers the following issues:  

i. the structure of the Kenyan courts in terms of the Constitution of Kenya and the 
constitutional provisions that secure the independence of the judiciary;1  

ii. Kenya’s constitutional and framework environmental legislation with a view to 
establishing how they provide for the right to a healthy environment;2 

iii. the extent to which the Kenyan judiciary has advanced the right to a healthy 
environment and the challenges related to the protection, promotion, respect and 
fulfillment of the right to a healthy environment.3  
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2  Section 5.4. 
3  Section 5.5 and 5.6. 
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5.2 Contextual background 

Like Uganda, Kenya is a former British colony, having been under British control from 
1920 to 1963.4 As the largest economy in Eastern Africa, Kenya is regarded as a “Land 
of Splendour” because of its “rich historical background, great diversity of physical 
features, pleasant climate, diverse people, and magnificent wilderness areas.”5 This rich 
and diverse natural resource base is what the majority of its population (of which more 
than three quarters is rural) relies on for their livelihood.6 Statistics note that “[r]oughly 
42% of Kenya’s GDP and 70% of overall employment are dependent on sectors related 
to natural resources.”7 Kenya’s 2010 State of the Environment Report also notes that 
agriculture is the backbone of Kenya’s economy, providing both food security and 
employment.8 While observing that Kenya is in need of further development, the Report, 
in striking a cautionary tone, states the following: 

The challenge will be to ensure that the country’s forests, wetlands, marine resources and freshwater 
quality are not sacrificed in the pursuit of the increased agricultural production that will be necessary 
to accelerate the attainment of the Vision 2030 goals [which is Kenya’s main development vision for 
the future].9 

Apart from agriculture-related environmental consequences, Kenya’s general 
development has also been associated with environmental degradation, which manifests 
in the loss of forests, pollution, declining wildlife and the increased use of toxic chemicals, 
among other impacts.10 This is probably because Kenya’s productivity relies in large part 
on activities that involve the environment, like timber production, fisheries and the 
extractive industry.11 Consequently, there is an acknowledgement that the sustainable 
use of Kenya’s natural resources and environmental assets will be integral to poverty 
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alleviation.12 NEMA Kenya describes this linkage as the poverty-environment nexus.13 This 
is in line with the argument raised in chapter two,14 namely that African countries strive 
to strike a balance between economic development and environmental protection as a 
result of the need to deal with the scourge of poverty.  

Historically, Kenya gained independence from Britain in 1963.15 Its first post-colonial 
Constitution was negotiated in Lancaster between the period 1960 and 1963, with the 
Constitution being promulgated in 1963.16 Like many post-colonial constitutions (including 
Uganda’s) drafted with and often by the former colonisers, this Constitution was not 
sensitive to socio-economic rights and the critical related needs of people, including the 
right to a healthy environment. As the Committee of Experts on Constitutional Review 
(CECR), (a body that was created to oversee the constitution-making process) found, 
many Kenyans felt they had no ownership of the constitution17 because such post-colonial 
constitutions written in Lancaster were meant to “guarantee the interests of the departing 
colonialists”.18  

In the years after the 1963 Constitution, the post-colonial governments also sought to 
concentrate power within the presidential office.19 This led to a one-party state in 1982, 
where juridical/constitutional checks and balances and aspects of democracy were 
virtually annulled.20 The period 2003-2005 saw a new constitution being rejected by the 
courts on the basis that it was not accompanied by a referendum.21 This ultimately led to 
the processes that ushered in constitutional reform in 2010. Before the 2010 Constitution, 
respect for human rights was seemingly lacking. The period 2007-2008 saw high levels 
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of strife because of post-election violence,22 which also led to the current president and 
his deputy being indicted by the International Criminal Court.23 Thus, the Kenyan 
constitutional reform processes sought to depart from the past by ushering in a 
dispensation that was “aimed at improving governance through demanding greater 
respect and protection of fundamental rights and freedoms, citizens’ participation, the 
rule of law, and accountable leadership.”24  

5.2.1 The 2010 constitutional framework 

It is against this backdrop that the referendum relating to the 2010 Kenyan Constitution 
was held on the 4th of August 2010, with a 67% approval rate from the voters and the 
Constitution itself being promulgated on the 27th of August, 2010.25 Regarded as the 
country’s most significant governance achievement since 1963,26 the Constitution of 
Kenya is entrenched as the supreme law of the land,27 with the result that every law must 
comply with it. Whereas the previous constitution recognised only civil and political rights, 
the new Constitution also recognises social, economic and cultural rights, including the 
right to a healthy environment. These are enshrined in Chapter Four, titled The Bill of 
Rights, and comprise a total of 40 provisions (articles 19-59).28  The Constitution 
recognises that rights and fundamental freedoms are not granted by the state and that 
they belong to everyone.29 All these rights are justiciable horizontally between legal 
persons and vertically between the state and persons.30 Further, according to the 
Constitution, the state is required to conform to the standard duties set out by rights, 
namely observance, protection, respect and promotion: “[I]t is a fundamental duty of the 
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State and every State organ to observe, respect, protect, promote and fulfil the rights 
and fundamental freedoms in the Bill of Rights.”31  

By and large, Kenya’s constitutional reform has been considered a success and the 
country held its first peaceful elections under the 2010 Constitution in 2013.32  

5.3 The Kenyan Court Structure 

5.3.1 The hierarchy of the courts 

The 1963 Independence Constitution vested executive power in the president and 
legislative power in Parliament, with judicial power not being defined at all.33 In a marked 
departure from this previous setup, Kenya’s judicial authority is now expressly vested in 
the courts and tribunals established by and through the Constitution of Kenya.34 Unlike in 
Uganda, the courts in Kenya are required to operate according to specific constitutional 
guidelines: 

In exercising judicial authority, the courts and tribunals shall be guided by the following principles— 
(a) justice shall be done to all, irrespective of status; 
(b) justice shall not be delayed; 
(c) alternative forms of dispute resolution including reconciliation, mediation, arbitration and 
traditional dispute resolution mechanisms shall be promoted, subject to clause (3);35 
(d) justice shall be administered without undue regard to procedural technicalities; and 
(e) the purpose and principles of this Constitution shall be protected and promoted.36 

Further, when courts apply the Bill of Rights, they are specifically required to do the 
following: 

In applying a provision of the Bill of Rights, a court shall -  
(a) develop the law to the extent that it does not give effect to a right or fundamental freedom; and  
(b) adopt the interpretation that most favours the enforcement of a right or fundamental freedom. 
(4) In interpreting the Bill of Rights, a court, tribunal or other authority shall promote–– 
(a) the values that underlie an open and democratic society based on human dignity, equality, equity 
and freedom; and 
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(b) the spirit, purport and objects of the Bill of Rights.37 

These are provisions that spell out what courts must do and how courts should operate. 
A major benefit of such provisions is that they provide markers through which judicial 
functions could be determined and guided. Significantly for the present purposes, it is 
also clear from these provisions that the primary task of a court is to uphold and defend 
the Bill of Rights. 

As far as hierarchy is concerned, the Kenyan judiciary is divided into superior and 
lower/subordinate courts. The superior courts consist of the Supreme Court, the Court of 
Appeal, the High Court, and other legally established courts.38 The lower courts consist 
of the Magistrates’ Court, the Kadhis’ courts, Courts Martial and any other local courts.39  
Of the superior courts, the Supreme Court is the highest court in Kenya. The country 
does not have a Constitutional Court and all constitutional issues are exclusively reserved 
for the Supreme Court and High Court.40 As noted above, the Constitution of Kenya also 
provides for the establishment of two specialised courts which are superior courts, having 
the status of a High Court. These courts include the Employment and Labour Relations 
Court and the ELC.41 

The ELC is particularly relevant in the context of the study.42 Through article 165(5)(b), 
the Constitution of Kenya explicitly removes the jurisdiction of the High Court in land and 
environmental matters and gives it to a specialized court.43 In pursuance of this article 
165(5)(b), the Environment and Land Court Act44 was promulgated to create the ELC.45 
Such a move towards the creation of specialized environmental courts is necessitated by 
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the complexity of environmental matters.46 Thus, the Environment and Land Court Act 
specifically notes that those who could be appointed to this court as judges must have 
“at least ten years’ experience as a distinguished academic or legal practitioner with 
knowledge and experience in matters relating to environment or land.”47 In terms of its 
jurisdiction, the Environment and Land Court Act stipulates that the ELC can hear varied 
land and environment matters, including disputes relating to “environmental planning and 
protection, climate issues, land use planning, title, tenure, boundaries, rates, rents, 
valuations, mining, minerals and other natural resources”.48 Thus, issues related to the 
environment and a claim for a violation of the right to a healthy environment must be 
taken to this court. To this end, section 13(3) of the Environment and Land Court Act 
provides that: 

Nothing in this Act shall preclude the Court from hearing and determining applications for redress of 
a denial, violation or infringement of, or threat to, rights or fundamental freedom relating to a clean 
and healthy environment under Articles 42, 69 and 70 of the Constitution. 

The ELC is also an appellate court, dealing with all issues relating to land and environment 
matters.49 The court is empowered to make orders, which include interim or permanent 
preservation orders such as injunctions, prerogative orders, an award of damages, 
compensation, specific performance, restitution, declaration and cost orders.50 Currently, 
the ELC has 15 judges assigned to it,51 and any appeals against a decision of this court 
lie with the Court of Appeal.52 With a common law legal system that is reliant on 

                                        
46  Odote 2012 IUCNAEL EJournal 141; Wanende 2013 “Assessing the Role of Traditional Justice Systems” 

34.  
47  See s 7(1)(b). 
48  See s 13(2)(a). 
49  See s 13(1). When there are cases that raise a ‘substantial question of law’ or concerning ‘impact on 

the environment and land’, the ELC is required to hear such cases with an uneven number of judges 
adjudicating the matter. See s 21(2).  

50  See s 13(7). 
51  The Judiciary 2017 http://www.judiciary.go.ke/. Also see Kituku 2014 “The State of Constitutionalism 

in Kenya – 2013” 70. It is not immediately clear from the Kenyan judiciary site how cases the Court 
has heard thus far. 

52  See s 16 of the Act. Apart from these courts, two separate bodies that deal with environmental issues 
exist. The EMCA had previously set up the Public Complaints Committee (PCC, now renamed the 
National Environmental Complaints Committee) and the National Environmental Tribunal (ss 31 and 
125 of the EMCA as amended by the Environmental Management and Co-ordination (Amendment) 
Act, 2015. The PCC operates on an informal basis where rules are not required to stifle the hearing 
and determination of environment related complaints. The National Environmental Complaints 
Committee was set up to hear disputes related to the administration of the EMCA. It thus adjudicates 
technical issues also related to the NEMA. See s 126 and Odote 2013 IUCNAEL EJournal 173. As noted 
in chapter one (section1.5), however, a critique of such bodies is beyond the scope of focus in this 
study. For a discussion of the bodies though, see generally Kibugi 2011 “Development and the 

http://www.judiciary.go.ke/


161 

precedents,53 the work of the ELC could be particularly important for the development of 
jurisprudence related to the right to a healthy environment.54 Whether this is the case, is 
investigated below. 

5.3.2 The separation of powers, judicial independence and the rule of law 

For a long time the trias politica in Kenya were the subject of negative scrutiny from the 
public.55 This was because the judiciary was manipulated by the executive, which would 
swiftly fire those judges considered to be progressive and potentially acting against the 
interests of the government.56 The significant impact the executive had on the judiciary 
led to high levels of judicial restraint, in which the courts did not pronounce on issues 
that might go against the executive.57 Thus, as the courts adopted a conservative 
approach to human rights issues and repression, Akech and Kameri-Mbote conclude that 
they aided such repression.58 As a result of this past experience, the Constitution of Kenya 
now gives sovereign power to the people, and holds that such power is to be exercised 
on behalf of the people by three separate arms of the state.59 The interpretive role of the 
courts in relation to the actions of the two other arms of the state “is the power to set 
the conduct of other branches of government against the constitution so as to determine 
the consistency of such conduct with the constitution”.60 As established in chapter three, 
this means that the court serves as a watchdog of the other branches of government.  

In view of the fact that the power to appoint judges used to be vested in the president, 
a fact which often blurred the lines of separation between the president and the judges,61 
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the Constitution of Kenya established a separate body that is to run the judiciary in the 
background, as it were. Through article 171 of the Constitution of Kenya, the Judicial 
Service Act62 was promulgated, which also established the Judicial Services Commission.63 
This Commission is tasked with promoting and facilitating judicial independence and 
accountability through the “the efficient, effective and transparent administration of 
justice”.64 The Commission, for instance, spearheaded the removal of the former deputy 
chief justice over allegations of public misconduct.65 Thus, the separation of powers in 
the Kenyan structure envisages a system of checks and balance, with each branch 
deferring66 to the other, as mandated through the Constitution.67 However, as noted in 
chapter three, the branches of government will invariably overlap at some point since the 
idea of the separation of powers and its practical effect are not absolute.68 In the Kenyan 
case, one provision on the fulfilment of socio-economic rights is instructive to this end: 

20(5) In applying any right under Article 43, if the State claims that it does not have the resources 
to implement the right, a court, tribunal or other authority shall be guided by the following principles 
- 
(a) it is the responsibility of the State to show that the resources are not available; 
(b) in allocating resources, the State shall give priority to ensuring the widest possible enjoyment of 
the right or fundamental freedom having regard to prevailing circumstances, including the 
vulnerability of particular groups or individuals; and 
(c) the court, tribunal or other authority may not interfere with a decision by a State organ concerning 
the allocation of available resources, solely on the basis that it would have reached a different 
conclusion. 

There is an acknowledgement in the section that the state has the primary responsibility 
for making policy choices and decisions; yet there is also an acknowledgment that courts 
can review such actions. However, by barring the court from replacing its own decision 
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with that of the state, the Constitution is clearly demarcating the boundaries of each 
arm’s power.69  

The Constitution of Kenya entrenches the independence and impartiality of the judiciary: 
“[I]n the exercise of judicial authority, the Judiciary, as constituted by article 161, shall 
be subject only to this Constitution and the law and shall not be subject to the control or 
direction of any person or authority.”70 The section also includes provisions that provide 
security of tenure71 as well as insulation from victimization or prosecution for judges 
performing their work in good faith.72 In other words, because the courts are subjected 
only to the Constitution, one could argue that the rule of law, the independence of the 
judiciary and the separation of powers are all imperatives flowing from article 160(1). But 
the rule of law is also evident very clearly in several other provisions of the Constitution. 
Starting with the Preamble, the Constitution of Kenya acknowledges that the people have 
aspirations for a government based on essential values that include the rule of law. 
Building on from this, a substantive provision requires all organs of state to be bound by 
the rule of law as a value and principle of governance.73 Yet another provision requires 
any interpretation of the Constitution to be done in a manner that advances the rule 
law.74 This is in contrast to Uganda, which has minimal reference to the concept of the 
rule of law in its 1995 Constitution. 

A concern, though, is that the rule of law in Kenya is generally described to be weak.75 
Before the current president ran for office, whilst he was under investigation by the 
International Criminal Court, there were reports that the Kenyan Chief Justice had been 
threatened just before the Supreme Court had to rule on whether the then presidential 
aspirant would run for office.76 However, a recent event in which the Kenyan Supreme 
Court nullified the presidential elections in 2017 could be a signal that the rule of law 
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might be returning to the country.77 How these issues play out in the environmental 
context will be addressed below. 

With respect to locus standi, Kenyan constitutional law provides detailed and liberal 
provisions. Article 22 deals with the enforcement of the Bill of Rights and states as follows: 

(1) Every person has the right to institute court proceedings claiming that a right or fundamental 
freedom in the Bill of Rights has been denied, violated or infringed, or is threatened. 
(2) In addition to a person acting in their own interest, court proceedings under clause (1) may be 
instituted by–– 
 (a) a person acting on behalf of another person who cannot act in their own name; 
 (b) a person acting as a member of, or in the interest of, a group or class of persons; 
 (c) a person acting in the public interest; or 
 (d) an association acting in the interest of one or more of its members.78 

 

The provision also requires the Chief Justice to see to it that rules are created which 
would facilitate access to courts, the relaxation of formalities, and the easement of 
procedural technicalities.79 In terms of article 22, the courts are constitutionally 
empowered to make several orders: a declaration of rights, an injunction, a conservation 
order, a declaration of the invalidity of any inconsistent law, an order for compensation, 
and an order for judicial review.80 Kenya’s provision on standing is slightly more detailed 
than that of Uganda. For instance, there is specific mention that fees are not necessary 
for filling actions,81 which is a good thing for environmental matters, since it is generally 
the poor who suffer the most from environmental degradation. The Constitution of Kenya 
also follows the Ugandan provision on expedited access to justice, requiring its courts to 
administer justice in the quickest way possible “without undue regard to procedural 
technicalities.”82 This is beneficial to litigation related to the right to a healthy 
environment, since most respondents, as will be shown, raise procedural issues as a way 
of trying to have the cases dismissed. 
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5.4 Constitutional and framework environmental provisions on the right to a 
healthy environment  

Prior to the 2010 Constitution Kenya developed a national development vision at the same 
time as its constitutional reform processes were taking place. While largely covering other 
governance issues, Vision 2030 also notes that Kenya “aims to be a nation that has a 
clean, secure and sustainable environment by 2030.”83 This Vision was developed well 
before the country had a constitutional right to a healthy environment.84 Now, Kenya is 
considered to have a “green” constitution because of the environmental provisions in the 
Constitution.85  

5.4.1 The constitutional framework on the right to a healthy environment 

Starting with the Preamble, the Constitution of Kenya accepts that the environment is the 
country’s heritage, which the country is determined to sustain “for the benefit of future 
generations”.86 Sustainable development forms part of the Constitution’s “national values 
and principles of governance”.87 A key feature of these values and principles is that, much 
like Uganda’s National Objectives and Directive Principles of State Policy, they are used 
for guidance in the interpretation and enforcement of rights, including the right to a 
healthy environment.88 The judiciary in particular is required to interpret the Constitution 
in a manner that accords with the constitutional values and principles enshrined in article 
10.89  
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Importantly, the right to a healthy environment forms part of the Bill of Rights, and there 
is a specialised court to adjudicate this right. The Constitution of Kenya specifically 
entrenches the right to a healthy environment in the following manner:  

42. Every person has the right to a clean and healthy environment, which includes the right -  
(a) to have the environment protected for the benefit of present and future generations through 
legislative and other measures, particularly those contemplated in Article 69; and 
(b) to have obligations relating to the environment fulfilled under Article 70.90 

A few issues stand out from this provision. The use of the phrase “every person” has 
been described to mean that emphasis is placed on the individual rather than on groups.91 
As established in chapter two, the right belongs to people, which confirms the 
anthropocentricity of the right, with human beings at the centre of its concern.92 As far 
as the meaning of “clean” is concerned, Larkin comments on the Kenyan provision that:  

… ‘clean’ incorporates non-anthropocentric rights and consequently has far greater applicability. It 
is conceivable that ‘clean’ incorporates concepts such as conservation of wildlife and other important 
environmental concerns that may only be tangentially related to human health.93 

This is instructive considering that what might be “clean” for humans might not 
necessarily be considered to be “clean” for non-human species. What is clear is that the 
Constitution itself does not provide any clarity on what it considers to be “clean” in the 
context of this right.  

Related to the above, “healthy” in the context of the right in Kenya has been described 
as being people-centred.94 As one scholar observes, the right is geared towards 
“maintaining an environment fit for human habitation that poses no, or minimum, threat 
to human life.”95 Needless to say, “healthy” in this context would typically mean being 
free from the harmful effects caused by pollution or waste disposal, for example.96 
Further, “for the benefit of present and future generations” brings to the fore issues of 
intergenerational equity.97 To this end, although the right commences with the words 
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“every person”, it does acknowledge through reference to the present and future 
generations that the right goes beyond the individual.  

Kibugi further argues that the wording of article 42 suggests that the drafters did not 
intend to have the right to a healthy environment burdened by doctrines or principles like 
“the progressive realization of rights”, as is the case in Zimbabwe.98 This is so because 
“the drafters of the Constitution considered environmental degradation to be a major 
challenge, and a threat to human survival”.99 Action towards the environment should be 
immediate and not delayed or “progressive”, to be achieved over a long period of time. 
Elsewhere, Kibugi also argues that the wording of the right suggests that the people of 
Kenya are entitled to development that is sustainable, and that those who act or make 
decisions that affect the environment “must only prosper within limits of sustainability”.100 
This is also arguably why article 42 is complemented by other provisions that facilitate 
and guide the fulfilment of the right to a healthy environment. Parts of article 69, for 
example, state the following: 

69. (1) The State shall - 
 … 
 (b) work to achieve and maintain a tree cover of at least ten per cent of the land area of 
 Kenya; 
 … 
 (f) establish systems of environmental impact assessment, environmental audit and 
 monitoring of the environment; 
 (g) eliminate processes and activities that are likely to endanger the environment; and 
 … 
(2) Every person has a duty to cooperate with State organs and other persons to protect and 
 conserve the environment and ensure ecologically sustainable development and use of 
 natural resources. 

No other country investigated in this thesis has such a detailed account of state 
responsibilities towards environmental protection. Provisions requiring EIA, for example, 
would normally be found in framework legislation, but Kenya is providing for this in its 
apex law, which suggests that it wishes to afford this statutory instrument constitutional 
power. To this end it has been argued that the drafters of the Constitution sought to 
strike a balance between the right to utilize environmental resources and the duty to 
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ensure environmental sustainability.101 Indeed, the foregoing provision even mandates 
every person to specifically cooperate with the state in the protection and conservation 
of the environment. This implies that the right to a healthy environment in Kenya has 
horizontal application among citizens.102 This brings citizens into the business of 
conserving the environment, and even gives them a stewardship responsibility for the 
environment.103 The Constitution of Kenya specifically clarifies the meaning of “person”, 
defining it as “a company, association or other body of persons, whether incorporated or 
unincorporated”.104 This has obvious benefits for public interest litigation, as this would 
allow environmental NGOs to be active in seeking to protect the right to a healthy 
environment, as they have done in Uganda. 

Whereas the enforcement of the right to a healthy environment in other countries is 
provided for through the general enforcement provisions of all rights,105 Kenya has an 
additional provision specifically related to the enforcement of the right to a healthy 
environment. Article 70 states: 

70. (1) If a person alleges that a right to a clean and healthy environment recognised and 
 protected under Article 42 has been, is being or is likely to be, denied, violated, infringed or 
 threatened, the person may apply to a court for redress in addition to any other legal 
 remedies that are available in respect to the same matter. 
(2) On application under clause (1), the court may make any order, or give any directions, it 
 considers appropriate - 
 (a) to prevent, stop or discontinue any act or omission that is harmful to the environment; 
 (b) to compel any public officer to take measures to prevent or discontinue any act or 
 omission that is harmful to the environment; or 
 (c) to provide compensation for any victim of a violation of the right to a clean and healthy 
 environment. 
(3) For the purposes of this Article, an applicant does not have to demonstrate that any person 
 has incurred loss or suffered injury. 

Of all the rights in the Bill of Rights, only the right to a healthy environment has a provision 
related to its enforcement, and of the countries discussed only Kenya has this kind of 
provision. Commenting on this, Bosek notes that the wording of article 70(3) suggests 
that for environmental matters there is a wide locus standi, since one does not need to 
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demonstrate personal loss or injury.106 Arguably, this could also make it easier to win a 
claim, since there is no need to prove actual damage. It should be noted that pursuant 
to article 165(5)(b) (which assigns the jurisdiction of land and environmental matters to 
the ELC) and section 13(3) of the Environment and Land Court Act (which assigns to the 
ELC the jurisdiction to adjudicate on claims for a violation of the right to a healthy 
environment), reference to the word “court” in article 70 is in relation to the ELC.  

5.4.2 The right to a healthy environment in the framework environmental law 

While Uganda adopted its framework environmental management Act (the NEA) in 1995 
(following its Constitution’s recognition of the right to a healthy environment), Kenya did 
so in 1999 through the Environmental Management and Co-ordination Act.107 Before this, 
there existed an array of sectoral legislation which was largely uncoordinated.108 More 
pertinent for the present purposes, the EMCA provides the framework within which 
environmental litigation can be instituted.109  

The EMCA has now been amended for the purposes of aligning it with the Constitution 
of Kenya. Section 3 is detailed and reads in part that: 

3. Entitlement to a clean and healthy environment 
(1) Every person in Kenya is entitled to a clean and healthy environment in accordance with the 
Constitution and relevant laws and has the duty to safeguard and enhance the environment. 
…… 
(3) If a person alleges that the right to a clean and healthy environment has been, is being or is 
likely to be denied, violated, infringed or threatened, in relation to him, then without prejudice to 
any other action with respect to the same matter which is lawfully available, that person may on his 
behalf or on behalf of a group or class of persons, members of an association or in the public interest 
apply to the Environment and Land Court for redress and the Environment and Land Court may make 
such orders, issue such writs or give such directions as it may deem appropriate...110 

As noted above, all law must be aligned with or be consistent with the Constitution of 
Kenya.111 Kibugi confirms the relationship between the constitutional right to a healthy 
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environment and the right as it is enshrined in the EMCA, observing that although the 
constitutional right now supersedes all other laws related to the environment, the right 
in the EMCA “still provides alternative access to the High Court by ordinary suit.”112 In 
fact, the right itself indicates its subservience to the Constitution of Kenya and the direct 
relationship that exists with the words “..in accordance with the Constitution”. This phrase 
was added with the 2015 amended as a way of directly aligning the EMCA with the 
constitutional provisions.113 

It is also noticeable from the wording of section 3 that whereas the EMCA environmental 
provisions before the 2010 Constitution did not have liberal standing provisions, the 
amendment now explicitly extends locus standi by allowing a person to bring an action 
on behalf of other people and to bring an action for public interest purposes. As has been 
argued in chapter three, liberal standing provisions are necessary for the full realization 
of the right to a healthy environment.114  

All these provisions demonstrate how far Kenya has come with respect to constitutionally 
entrenching environmental protection. The provisions identified above demonstrate the 
aspiration of the Kenyan people to have a government that is subject to the rule of law 
and which respects the environment for its own worth and for the benefit of human 
beings. As Kibugi argues, the Constitution “anchors the legal basis for environmental, 
political and economic decision-making processes to consider, and balance interests.”115 
The discussion below describes whether and if so, to what extent, these provisions have 
had any meaningful impact within the environmental context.  

5.5 The courts and the right to a healthy environment  

The Kenyan jurisprudence related to the right to a healthy environment can be found 
mostly associated with the themes of locus standi and public interest litigation; EIAs and 
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the precautionary principle; property rights and environmental conservation; and 
litigation costs.116 

5.5.1 Locus standi and public interest litigation 

The reference point for conservative judgments related to standing in public interest 
environmental litigation in Kenya is Maathai v Kenya Times, which has already been 
discussed.117 In Leboo v Director Kenya Forest Services,118 the ELC followed an entirely 
different approach. The facts of the case have already been discussed above,119 but 
several pertinent aspects are repeated below. The ELC had to determine whether a 
permanent injunction could be granted against the defendants for their harvesting of 
trees from certain blocks of forest without a management plan and an EIA.120 The 
plaintiffs argued that since the felling was against forest laws concerning management 
plans and EIAs,121 they would suffer irreparable loss if the continued felling of trees 
continued. They also argued that no consultations had been done with the community. 

The respondents argued, among other things, that the plaintiffs had no locus standi and 
that they were under no obligation to do consultations with the council elders of the 
community before they could harvest the trees.122 In dismissing the argument that the 
plaintiffs had no locus standi, the court referred to the right to a healthy environment as 
espoused in article 42 of the Constitution of Kenya as well as the enforcement provision 
in article 70: 

Litigation aimed at protecting the environment, cannot be shackled by the narrow application of the 
locus standi rule, both under the Constitution and statute, and indeed in principle. Any person, 
without the need of demonstrating personal injury, has the freedom and capacity to institute an 
action aimed at protecting the environment. … any person who alleges a violation of any law touching 
on the environment is free to commence litigation to ensure the protection of such environment.123  
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The court thus set the standard for very liberal public interest environmental litigation, 
which is also to say that standing in such instances must be granted as a matter of 
“principle”.124 

5.5.2 EIAs and the precautionary principle 

Judgments concerning EIAs and their connection to the precautionary principle have also 
been made in Kenya in two important cases. In Mwaniki & 2 others v Gicheha & 3 others 
(Mwaniki v Gicheha),125 the court had to determine whether the continued construction 
of a slaughterhouse/abattoir by the defendants on a parcel of land before they had 
obtained a licence for discharging effluents or undertaken an EIA violated the plaintiff’s 
right to a healthy environment in terms of section three of the EMCA. 

The initial application by the plaintiffs had been dismissed because they could not find 
security for costs before the issue could be determined.126 In this instance, the plaintiffs 
argued that the smell from the slaughterhouse and the runoff blood and other animal 
waste would contaminate the land and environment as the slaughterhouse bordered their 
lands, including a children’s home and a church.127 Evidence was produced to the effect 
that complaints had been made to NEMA Kenya, the Ministry of Environment and the 
municipality, but they had all gone unheeded. It came to light that the land had been 
earmarked for a cemetery and had thus been acquired illegally by the respondents. A 
witness from the municipality noted that several meetings had been conducted and that 
it was resolved that an EIA must be done to determine if the slaughtering could continue 
in the already erected buildings.128 However, although the impact assessment was done, 
it did not involve the community and was never made public.129  

For their part, the defendants argued that the slaughterhouse was “constructed to 
International Standards and with specific regard to water, waste disposal and in 

accordance with all relevant provisions of the law and council by-laws”.130 The court 
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rejected this argument, finding that the defendants had not obtained an EIA in terms of 
the EMCA.131 They were thus likely to infringe on the right to a healthy environment of 
the plaintiffs:  

In order to preserve a ‘clean and healthy environment’, in this locality, as spelt out in the Act, I grant 
a further injunction order to restrain the defendants, their agents and or servants from commencing 
the slaughter of animals in the building they have been constructing and are about to complete.132  

The right to a clean and healthy environment was thus used as a basis upon which the 
injunction could be granted. This was a clear affirmation of the need for an EIA when 
developments on land are contemplated; as well as an affirmation of how an EIA could 
be used to protect those interests embraced by the right to a healthy environment. It 
also shows that an EIA could be a useful instrument to give practical effect to the 
objectives of the right to a healthy environment. As with the Ugandan cases discussed 
earlier, this case took on a precautionary approach, opting to halt the slaughterhouse 
activities before any harm could be occasioned to the environment.133  

In Moffat Kamau & 9 others v Aelous Kenya Limited & 9 others (Kamau vs Aelous Kenya 
Limited)134 the ELC had the occasion to deal with a constitutional petition in which the 
right to a healthy environment was in issue. The relevant facts are that the 1st respondent 
had been licensed to develop a 30 megawatt wind project in an area that was situated 
very close to the petitioners.135 Later the respondents up-scaled the operation from 30 to 
60 megawatts. However, this was done without a requisite EIA detailing the potential 
impact of such an up-scaled project and without consulting the people.136 The petitioners 
then lodged the petition with the ELC, arguing that the project would violate their article 
42 right to a clean and healthy environment in that their agrarian habitat would be 
converted into an industrial site for the generation of electricity.137 Their argument thus 
hinged on the fact that whatever EIA the 1st respondent had received for the initial project 
and for the up-scaling was illegal, given that proper procedures were not followed. They 
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thus argued that if the project were to commence, there must be at least a distance of 
1000 metres between the project’s generators and the residential premises.138  

The respondents argued that the project fell under the auspices of Kenya’s economic 
blueprint document, Vision 2013, and was supported by the government.139 They also 
argued that it was a green project in that it relied on wind, which would not pollute the 
surrounding environment.140 Further, they averred that the development would produce 
green energy which would be sold as electricity to Kenya Power for the benefit of the 
Kenyan economy.141 

While accepting that NEMA Kenya had the general discretion of deciding how to vary an 
EIA and licence, the ELC found that such discretion had to be exercised reasonably.142 
The ELC found that the changes in the location of the wind project, the size of the project 
as well as the amount of megawatts in question meant that rather than a variation, there 
had to be a new EIA process altogether.143 The ELC made the observation that where an 
EIA has not been undertaken, “then an assumption may be drawn that the right to a 
clean and healthy environment is under threat.”144 Having accepted that the project might 
indeed have been a “Green Project” which could have obvious benefits, the court went 
further in arguing for a precautionary approach: 

I have no doubts about the benefits of such project. However, all projects, whether ‘Green’ or not, 
and however beneficial, must be implemented in accordance with the environmental laws of the 
country. There should be no shortcuts taken. Where an EIA is required, let that be done, and let the 
same be done properly. This court is not going to overlook the importance of such a process, on the 
arguments that the project at hand is of immense economic benefit to the country. True, we need 
to develop, and we need to take strides towards achieving our development goals. But this needs to 
be done within the proper legal framework, so that we do not commit the same mistakes that have 
been committed by our predecessors, which mistakes have led to the degradation of the 
environment, not to mention climate change. The world is now struggling to mitigate such 
aftershocks and it falls upon this generation to do things right in so far as the protection of the 
environment is concerned. The starting point is of course following all proper procedures as outlined 
in the law relating to environmental protection. This court is not going to be shy to point out mistakes 
where they have occurred and to require proper procedure to be followed, the importance of the 
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project notwithstanding, for we have a higher mandate to ensure that the environment is protected 
for this and the future generations.145 

With the above words the ELC essentially held that environmental laws are a standard 
which cannot be bypassed when development projects are made, even if such 
developments are “green”. The ELC thus affirmed its role of ensuring that the rule of law 
is upheld. By reasoning that issues like the distance between the wind projects and the 
residential areas was something that would be done by NEMA Kenya and its experts,146 
the ELC took an approach that was sensitive to the separation of powers doctrine. The 
ELC, however, made the declaration (among a host of others), that the failure to abide 
by the EIA regulations potentially violated the petitioners’ right to a clean and healthy 
environment under article 42.147 Mere potential and not actual violation was thus 
considered sufficient to warrant a declaration. 

In one of the latest Kenyan environmental court cases, the ELC had to determine a 
constitutional petition in which the petitioners sought to enforce their right to a clean and 
healthy environment. The argument of the petitioners in African Centre for Rights and 
Governance (ACRAG) &3 others v Municipal Council of Naivasha (ACRAG case)148 was that 
the right to a healthy environment under article 42 of the Constitution required the 
respondent149 to “establish and maintain proper sanitary services and provision for 
disposal of refuse”.150 Thus, for the petitioners, the respondent had failed in its 
constitutional duty by condoning the indiscriminate disposal of waste at a dumpsite 
without providing an alternative appropriate space for waste disposal.151 They thus 
sought, among other prayers, a restoration order, a mandatory injunction for the 
relocation of the dumpsite, and a prohibitory injunction to cease any dumping around the 
area complained of by the petitioners.152  

The respondent argued that the site of the dump had been considered the most 
appropriate after their own evaluations and that they had employed the services of the 
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National Youth Service to collect garbage and prevent the same from being scattered by 
the wind.153 The respondent further argued that the costs were prohibitive and that they 
had petitioned the national government for assistance. Having visited the site for 
inspection, the court itself described the place as shocking:  

I am unable to find the proper words to express what I saw at the dumpsite. Maybe ‘shocking’ comes 
close, but does not quite express my impression of the dumpsite. …The dumpsite is an open surface 
dump and not a landfill. … You will not believe it, but there were cows having their fill both in and 
around the dumpsite. Need I say that these are the same cows that will tomorrow be slaughtered 
and their meat put on the table to be consumed by people.154 

The ELC reasoned that operating a dumpsite required a permit in terms of the EMCA after 
an EIA had been done, and that since the respondent could not produce such a permit, 
it stood to reason that the dumpsite was illegal.155 As a result of this finding and what the 
ELC had seen during the inspection, the court concluded that the right to a healthy 
environment in terms of article 42 of the Constitution had been violated.156 However, 
realising the difficulties being faced by the respondent, the ELC noted the following: “it 
is the role of the courts, especially, the Environment and Land Court, to be a part of the 
solution and not part of the problem, in so far as tackling environmental challenges is 
concerned.”157 The ELC then made several orders which included giving directions to the 
respondent to apply for the requisite licence, and giving directions to NEMA Kenya to 
ensure that a thorough EIA was done. If an alternative space was found, the respondent 
was to restore the environment to its original state within 90 days.158 In addition, and in 
an effort to become part of the solution, the ELC required NEMA Kenya to report back to 
the Court. The ELC was then going to determine of the measures taken by the authorities 
were sufficient.159  

5.5.3 Property rights and environmental conservation 

In Park View Shopping Arcade v Kang’ethe (Park View Shopping Arcade),160 the High 
Court had to determine the legality of the defendant’s occupation of land upon which the 
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plaintiff claimed ownership. The plaintiff argued that the respondents were trespassing 
on their land and that they were doing so without permission.161 They argued that they 
had absolute ownership to the exclusion of all others, with the result that any other 
interest on the land fell subservient to the owner’s title to it. The defendants argued that 
the land was public and that their occupation was lawful because of a trading licence 
given to them.162 They also argued that the disputed land was a wetland that was situated 
in “an ecologically sensitive zone lying by a river tributary.”163 As a result, the defendants 
considered themselves “custodians of the environment” on the land in the public’s 
interests.164  

In its ruling, the court alluded to the fact that the right to a healthy environment comes 
with duties as contemplated in section 3(1)165 of the EMCA: “[E]nvironmental 
conservation, by its intrinsic character, cannot be supposed to be a task for Government 
alone, and all citizens have a right and a duty to make an input.”166 However, it found 
that the defendants were not the only ones who could be tasked with environmental 
conservation because they had not produced evidence to that effect. Thus, it could be 
reasonably assumed that the applicants who owned the land could be tasked with the 
duty of conserving the environment.167 Also, the court noted that the state could 
constitutionally acquire the land in the public interest if need be, with the result that the 
defendants, in pursuance of section 3(1), could have approached the Ministry of 
Environment to have it acquire the land.168 Among other orders, the court instructed the 
environment Minister to undertake a “professional and policy assessment” of the land in 
terms of section 42(2) of the EMCA.169 
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It appears that criminal cases could also have clear environmental relevance. A case in 
point is Waweru v Republic,170 (Waweru) which was a challenge to an imminent criminal 
case against the applicant. The applicant had been charged in terms of Kenya’s public 
health laws for discharging raw sewage into a public water source and into the 
environment.171 The applicant’s challenge rested on three main issues: that he had been 
indiscriminately singled out for prosecution, that it was the duty of the local authority to 
construct drainage, and that the costs of treatment works on his plots were prohibitive.172 

The inspections were done by public health officials after complaints had been raised in 
several quarters concerning the “indiscriminate discharge of offensive smelling waste 
matters within the trading centre flowing out of various premises into open channels 
along the environment and to the Kiserian River.”173 The applicant, together with 102 
other residents, were given three months’ notice to stop the discharge, which was found 
to require treatment before it could be released into the environment and water bodies.174 

First, the court found that the selection of the applicant and 23 other accused for 
prosecution out of more than 100 property owners was arbitrary and oppressive since it 
was not based on any objective criteria.175 Second, the court found that the responsibility 
to construct water works treatment and sewage facilities fell to the local authorities.176 
Third, the court rejected the argument that the applicants could not comply with the 
requirement to have treatment works at their plots because the costs would be 
prohibitive. In doing so, the court invoked the notion of sustainable development, which 
is a central concept of the right to a healthy environment. To be sure, the Court rejected 
the applicant’s argument: “firstly because sustainable development has a cost element 
which must be met by the developers and secondly because they have not stated that 
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they have thought of other alternatives which could be more environmentally friendly to 
deal with the problem.”177 

Interestingly, the court went beyond the issues sought by the applicants by making 
further comments in its obiter. The court cautioned that the applicants had not won the 
case, but that even though their offences were quashed, there remained “serious 
environmental issues and challenges” related to their actions, the main one being that 
the applicant and other residents were discharging effluents into a river.178 The basis of 
this was that other people (who were not even mentioned by the applicants) were entitled 
to the right to a clean and healthy environment in terms of section 3(1) of the EMCA 
Act.179 In a clear affirmation of the inseparable link between a clean environment and 
life, the court then held that “[t]he right to a clean environment is primary to all creatures 
including man, it is inherent from the act of creation”. The court referred to sustainable 
development, the precautionary principle, and the polluter pays principle as well as the 
public trust doctrine to hold that the life and the environment are inseparable, and the 
word “life” means much more than keeping body and soul together.”180 In no unclear 
terms the court found that: 

Given that the township sits on a water-table we consider that the environmental damage which is 
likely to result is immense and for this reason we do urge the relevant ministries and lead agencies 
as identified above to seriously reflect on the situation and come up with both short term and long-
term scientific solutions to what appears a monumental problem. For now the fact that this Court 
was not told of any death of livestock or persons downstream Kiserian River is no reason for the 
government and the lead agencies including NEMA not to exercise maximum caution in approving 
any future development including stopping further development until the facilities are in place. 
Instead this is a case where they should put an end to further development and also deal with the 
existing development. They should apply section 3 of EMCA and especially the precautionary principle 
in halting further development.181  

As a result of the court’s going out of its way in considering environmental issues, and 
despite the case having been a criminal matter, the case has been considered a landmark 
in Kenyan jurisprudence.182  
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5.5.4 Litigation costs 

It has been shown above that claimants have had challenges with the issue of the costs 
of litigation. In Fadhila S. Ali & 2 Others V National Housing Corporation & Another (Ali v 
National Housing Corporation)183 the ELC had to determine whether security for costs 
could be granted in favour of the defendants in a case in which an alleged violation of 
the right to a healthy environment was in issue.  

The first defendant was constructing buildings on land that was near the applicants’ 
houses. The plaintiffs sought an injunction against the construction of the buildings, 
arguing that the continued construction before the main suit was dispensed with would 
facilitate the continued violation of their right to a healthy environment in terms of section 
42 of the Constitution of Kenya, 2010.184 The defendants, while agreeing to abide by the 
injunction, argued that they required security for costs, such that if the main suit was 
ruled in their favour, they would be able to recover any damages that would have accrued 
as a result of the injunction having been granted against them.185  

The court found that generally the defendant would indeed be entitled to security for 
costs, but when constitutional rights were in issue, especially those that had to do with 
the right to a healthy environment, then the normal rules could be dispensed with. 
Requiring security for costs in such circumstances would defeat the need for access to 
justice in environmental matters: 

Having found that the right pursued or sought to be enforced by the Plaintiffs is a constitutional right 
under the Bill of Rights (Article 42) for a clean and healthy environment for which access is 
guaranteed under both Article 48 on the general access to justice and specifically under Article 70 
of the Constitution on enforcement of environmental law matters, I find that to require the provision 
of undertaking in damages or other security contemplated under Order 40 rule 2 (2) of the civil 
Procedure Rules would unduly hamper the right of access to justice in that if the injunction is refused 
because the Plaintiffs cannot undertake in damages they will be compelled to undergo what may 
turn out to be an unclean and unhealthy environment for the period of trial before their right can be 
enforced by a final order. Such a scenario would render the constitutional protection under the Bill 
of Rights illusory and of no meaningful effect: a complainant would be required to suffer a violation 
until a declaration after hearing of the suit outlaws the offending act by which time the injury may 
be complete irreversible and irreparable.186  

                                        
183  Environmental & Land Case 5 of 2012 [2012] eKLR. 
184  Para 5. 
185  Para 2. 
186  Para 6. 
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For this reason, the court declined to order the plaintiffs to provide security for costs.187  

5.6 Critical assessment  

As a starting point, it is evident from the discussion that there were cases that were 
adjudicated on the basis of a violation of the right to a healthy environment under the 
EMCA and later on under the Constitution of Kenya. Maathai v Kenya Times did not even 
rely on any of the two since it came before the right to a healthy environment was codified 
in Kenyan law. What we see from the two different approaches was that the right to a 
healthy environment was crucial both before the Constitution of Kenya was promulgated 
and after it was promulgated. Mwaniki v Gicheha and Kamau vs Aelous Kenya Limited for 
example were instituted on the basis of a violation of the right to a healthy environment 
in terms of the EMCA and the constitution if Kenya respectively. The first case came long 
before the Constitution of Kenya was promulgated, while the second case relied on the 
constitutional right to a healthy environment. In Mwaniki v Gicheha, the EMCA’s right to 
a healthy environment provision was given the currency that is often associated with 
constitutional rights, as was the case in Kamau vs Aelous Kenya Limited.  In other words, 
both courts accepted that EIA was necessary for environmental protection and that were 
it has not been done, there is a potential for the violation of the right to a healthy 
environment. for that reason, the cases demonstrate that the right to a healthy 
environment in Kenya, whether under the EMCA or under the Constitution is powerful as 
a measure of ensuring environmental protection.  

As far as the substance of the cases is concerned, Leboo v Director Kenya Forest Services 
showed that there must be wide standing when matters relating to the right to a healthy 
environment are in issue. What is particularly interesting is that the ELC held that apart 
from the constitutional and legislative provisions allowing for public interest litigation in 
environmental litigation, standing should ordinarily be granted as a matter of principle. 
In other words, the ELC essentially believed that litigation relating to the right to a healthy 
environment is critically important, even in the absence of laws on standing. Further, by 
finding that any person has the freedom, without the need to demonstrate personal 
injury, to institute action aimed at protecting the environment,188 the ELC acknowledged 

                                        
187  See the brief commentary below. 
188  Para 50. 
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the fact that environmental protection is not just about how beneficial it is for humans, 
but about the protection of the environment itself. This is based on the argument made 
in chapter two, that environmental protection must not be measured by the extent to 
which it will benefit us, but rather that it is a goal in itself.189 Noticeably, this case was in 
stark contrast to Maathai v Kenya Times, where the courts took a conservative approach 
by relying on the letter of the law. As a result, based on Leboo v Director Kenya Forest 
Services, and given that the case was decided in the newly established ELC, it is arguable 
that the issue of standing in public interest environmental litigation in Kenya is now 
settled. In other words, the courts have developed this law sufficiently in line with the 
constitutional provisions. 

Mwaniki v Gicheha did not elaborate on how the smell, the run-off blood and waste could 
be linked to the violation of the right to a healthy environment. One could argue, though, 
that if well-being could involve the welfare, comfort and contentment of a person (as was 
suggested in chapter two), then the High Court missed an opportunity to clarify how the 
run-off blood, for example, could result in the right to a clean and healthy environment 
being harmed in its broadest sense. This missed opportunity is similar to that in Asiimwe 
(Uganda), where the court failed to indicate or relate how smoke specifically affects the 
health of citizens. On a more positive note, the fact that the court acknowledged that the 
failure to undertake an EIA could result in the right to a healthy environment being 
violated indicates the realisation on the part of the court of the necessity to have 
precautionary measures in place. The environmental rule of law was thus promoted, since 
the courts found that EIAs, as required by law, had not been obtained and that activities 
that continue without this legal requirement’s being fulfilled are illegal.  

In Kamau vs Aelous Kenya Limited the ELC balanced the interests of environmental 
protection and economic development by erring on the side of environmental protection. 
This is the same approach as that taken by the Ugandan High Court in the Asiimwe case, 
where that court ruled the cost of economic development on the environment should 
never be higher than the benefits to be accrued from the developments. By even invoking 
concerns such as climate change suo moto, the court was proactive in its approach to 
justifying its decision. As a result, the court reasoned that the right to a healthy 

                                        
189  See section 2.4.2 above. 
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environment requires that those in decision-making positions must act with caution. 
Further, by reasoning that there was a “higher mandate” on all to protect the environment 
for future generations, the court interpreted the right to a healthy environment to mean 
that there is a profound and elevated duty of stewardship on all to protect the 
environment. Arguably, this “higher mandate” is on all, the state and citizens alike, to 
ensure that the environment is protected, promoted, respected and fulfilled. This 
suggests that there is benefit to be derived from protecting the environment in the long 
run, even at the expense of economic benefit in the short term. Importantly, in refusing 
to order that the project should be situated at any specific distance, the court realised its 
own limitations. By wisely steering away from a policy issue and recognising that other 
organs are better placed to make specific judgments on this issue, the ELC showed 
reverence to the trias politica. This confirms the findings in chapter three, that the whole 
basis of the separation of powers is knowing what powers an organ has and the limitation 
of such powers. Restraint is thus not always undesirable, but can be used wisely and 
innovatively by allowing an expert governance agency to step into the fray and to act in 
support of the environment where the court is unable to do so.  

As in previous judgments, the ELC in ACRAG confirmed that EIA is a prerequisite for the 
commencement of any activities that would have an impact on the environment. By taking 
the trouble to actually visit the dumping sight, the ELC showed that it took the matter 
seriously. The failure to obtain an EIA in this case was by a county government. While 
clearly disapproving of the government for the violation of the right to a healthy 
environment, the ELC showed an appreciation of its place in the governance structure, 
as was the case in Kamau vs Aelous Kenya Limited. By reasoning that the court should 
be part of the solution and not the problem, the ELC essentially realised that making an 
order that would require the ceasing of the dumping at the site complained of would not 
have been feasible. Such reasoning led the court to devise a strategy that would have 
the executive report to the ELC for the purposes of determining if sufficient actions were 
being taken by the executive. Thus, the case demonstrates that in fashioning remedies, 
the solution is not always to punish those who have been implicated in violating the right 
to a healthy environment. Sometimes proper remedies require that there be collaboration 
and cooperation between organs of state, especially in cases where there is clear proof 
that awarding damages will not suffice. 
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To summarise, the cases on EIA and the precautionary principle in relation to the right 
to a healthy environment illustrate the extent to which Kenyan courts consider the 
environmental rule of law as integral to environmental protection. Mwaniki v Gicheha, 
Kamau vs Aelous Kenya Limited and ACRAG found that likely harm, even where there is 
no proof that it will actually occur, triggers the right of anyone to sue on the basis of the 
right to a healthy environment. In Kamau vs Aelous Kenya Limited, the ELC specifically 
found that the lack of an EIA triggered the assumption that the right to a clean and 
healthy environment is likely to be threatened. In other words, EIA is a necessary 
requirement for activities that pose a threat to the environment and where it is absent, 
the right to a healthy environment could be violated. Interestingly, the three cases dealing 
with EIA and the precautionary principle in relation to the right to a healthy environment 
run from 2006 to 2017. The cases have shown a consistent and progressive practice by 
Kenyan courts to order an EIA and to order precautionary action as a way of protecting 
the environment.  

Park View Shopping Arcade was important for confirming that the right to a healthy 
environment has both vertical and horizontal duties attendant on its fulfilment. By holding 
that the duty to protect the environment falls on everyone, including private property 
owners, the High Court in this case took a different approach from that of the Ugandan 
High Court in Greenwatch v Golf Course. The case was instructive in taking a more liberal 
approach that acknowledged that the private ownership of land is not absolute, but could 
be limited for the purposes of environmental protection. Also, very significant is that the 
Court ordered the highest official for the environment (the Minister) to become involved, 
even though the Minister was not even part of the dispute. This showed how serious the 
Court considered the issue, going even as far as ordering the executive to take action. 
Arguably, this innovatively extends what courts can do as a significant part of the trias 
politica. The court, however, did not clarify what the right to a healthy environment would 
demand of the owners of land in relation to what they can or cannot do with their land. 

Waweru demonstrates how activism on the part of courts could be indispensable for 
environmental protection. The case was a criminal matter, yet the court emphasized that 
authorities do not have to wait for damage to occur before they regulate, and that citizens 
do not have to wait for environmental harm to occur before they can seek enforcement 
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of their rights.190 As Kibugi observes, the court discussed these issues suo moto, despite 
their not being raised in the arguments. The court also made a mandamus order, even 
though it was not included in the prayers.191 Also, instead of relating the environmental 
issues that arose from the case to the parties in the proceedings, the court went as far 
as invoking the rights of other Kenyans and future generations by equating the right to 
a healthy environment with the right to life.192 Clearly the court adopted an activist 
approach to this case, as opposed to following a conservative approach. A judge’s task 
cannot be mechanical. As such, it is approaches like these that clearly demonstrate that 
there are progressive judges out there willing to go beyond the axiomatic confines of 
conservatism in favour of environmental protection. It is arguably only through “liberal 
thinking and interpretation”193 that courts could be able to bring the authorities to task 
even more. 

Finally, the issue of costs normally deters many individuals and organisations from 
instituting legal proceedings. The ELC was well aware of this in Ali v National Housing 
Corporation. If those who bring actions to protect the environment are burdened with 
the costs at the end of the trial (as was the case in Uganda’s Greenwatch vs Golf Course), 
and if they are required to furnish security for costs before actions are instituted, then 
environmental protection will not be advanced. This is because there will be less litigation 
related to the right to a healthy environment. As such, by finding that litigation focusing 
on the right to a healthy environment must be freed from the normal rules of security for 
costs, the ELC took a liberal and activist approach. As was argued earlier, decisions like 
these are what show that Kenyan courts are becoming less mechanical and more 
pragmatic in their approach to those challenges confronting the successful enforcement 
of the right to a clean and healthy environment. 

                                        
190  See the discussion of the Asiimwe case under section 4.5.3 above. 
191  Kibugi 2011 “Enhanced Access to Environmental Justice in Kenya” 173. 
192  Kibugi 2011 “Enhanced Access to Environmental Justice in Kenya” 172. 
193  Kibugi 2011 “Enhanced Access to Environmental Justice in Kenya” 173. 
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5.7 Summary and conclusion  

The question guiding this chapter was the following: how have the Kenyan courts 
advanced the right to a healthy environment? This question was addressed through an 
evaluation of three issues:  

i. the structure of the Kenyan courts in terms of the Constitution of Kenya and the 
constitutional provisions that secure the independence of the judiciary;  

ii. Kenya’s constitutional and framework environmental legislation with a view to 
establishing how they provide for the right to a healthy environment; 

iii. the extent to which the Kenyan judiciary has advanced the right to a healthy 
environment and the challenges related to the protection, promotion, respect and 
fulfillment of the right to a healthy environment.  

In answering the questions, the chapter commenced by noting that despite its having an 
economy that relies in large part on environment-related activities, Kenya has the largest 
economy in Eastern Africa. According to the country’s State of the Environment Report, 
many of the threats to its environment include pollution, loss of wildlife and land 
degradation.194 Kenya is a former British colony whose first post-colonial constitution did 
not include the right to a healthy environment. Based on years of mismanagement and 
election violence, the 2010 Constitution of Kenya sought to establish a new governance 
era that is governed by a Bill of Rights, complete with civil, political and socio-economic 
rights.195 

Judicial authority in Kenya is vested in the courts, which are divided between superior 
and lower courts. At the top end is the Supreme Court and at the lower end magistrates’ 
courts. In between there is the Court of Appeal, the High Court, and specialised courts 
that are equivalent to the High Court. One such specialised court is the ELC, which has 
exclusive original jurisdiction to deal with environment and land matters. Specifically, the 
Environment and Land Court Act provides that an issue related to the enforcement of the 
right to a healthy environment will be heard by this Court. Arguably, such specialisation 
is an innovative move that places environment and land matters in the hands of a 

                                        
194  NEMA 2011 Kenya: State of the Environment and Outlook 33. 
195  See section 5.2 above. 
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consistent, select number of judges with specific expertise, thereby allowing for the 
development of a consistent jurisprudence and expertise on environmental issues. 

There seems to be a clear separation of powers in Kenya, and judicial independence is 
secured by a provision that subjects the judiciary only to the Constitution: “[I]n the 
exercise of judicial authority, the Judiciary, as constituted by article 161, shall be subject 
only to this Constitution and the law and shall not be subject to the control or direction 
of any person or authority.”196 This provision, as was argued, subjects the courts to the 
rule of law and simultaneously designates courts as being independent of other branches 
of government. The section concluded with a description of Kenya’s provisions on the 
enforcement of rights. Such provisions were found to be wide enough to allow for public 
interest litigation. The totality of these issues led to the conclusion that Kenya has sought 
to radically move away from a past that had the judiciary under the control of the 
executive. With decisions like the recent nullification of the 2017 elections in Kenya, one 
could argue that at last the provisions of the 2010 Constitution might be bearing some 
tangible fruits.197 

Unlike the previous Independence Constitution, the 2010 Constitution entrenches the 
right to a healthy environment. The right comes with elaborate provisions on state duties, 
some of which include managing a tree cover of at least ten per cent of Kenya’s land 
area.198 This, as was noted, is something that is not seen anywhere else within the 
countries studied. It also signifies the extent to which the Kenyan people valued 
environmental protection during the constitutional reform processes. The right itself is 
justiciable since it is included in a Bill of Rights. What is peculiar about Kenya’s right to a 
heathy environment is that in addition to the general enforcement provisions applicable 
to all other rights, the right also has its own enforcement provision. This is also another 
innovative arrangement not seen in the other countries studied and which demonstrates 
the extent to which the environment is considered a priority not just for human 
development but also for conservation and sustainability. The section concluded by 
observing that the EMCA had the right to a healthy environment codified some time 

                                        
196  See article 160(1).  
197  See generally section 5.3 above. 
198  See article 69(1)(b). 
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before the 2010 Constitution, but it has since been amended for the purposes of aligning 
it with the Constitution and the Environment and Land Court Act.199 

The cases surveyed are instances of judicial innovation and creativity through activism, 
and some also show how the courts can wisely navigate the thin line that separates the 
tria politica. Through cases like Kamau vs Aelous Kenya Limited and especially the ACRAG 
case, the ELC assumed its important role of reviewing government action and facilitating 
the environmental rule of law. Yet the court was also aware that its role was not only to 
indict but also to contribute to the solution. In other words, the ELC realised that court 
orders granted in environment-related litigation must be at least feasible and practicable, 
otherwise the orders would be nugatory. 

As a general finding, the cases surveyed demonstrate that the right to a healthy 
environment comes with duties, which confirms the vertical and horizontal application of 
the right. Thus, the right is not one where citizens are merely entitled without giving 
something back, as it were. In relation to EIA and the precautionary principle, the courts 
have, through a series of cases, confirmed their role of developing the law and facilitating 
the environmental rule of law. In all the cases discussed the courts were able to dispense 
with obstructive technicalities, thereby displaying an awareness of the importance of 
environmental protection. It is this realisation and acceptance that allowed the courts in 
cases like Waweru and Kamau vs Aelous Kenya Limited to act suo moto in crafting 
analogies that are meant to raise awareness of the duty which the current generation 
has to safeguard the environment for future generations. 

 

 

  

                                        
199  See generally section 5.4. 
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CHAPTER 6 
THE JUDICIARY AND THE RIGHT TO A HEALTHY ENVIRONMENT 

IN SOUTH AFRICA 

6.1 Introduction 

The previous two chapters have sought to illustrate the role of the courts in relation to 
the right to a healthy environment in Uganda and Kenya. This chapter follows the same 
approach in seeking to determine how the courts in South Africa have advanced the right 
to a healthy environment. Three objectives underpin the chapter. The first involves 
describing South Africa’s judiciary and how it is constitutionally structured for the 
purposes of adjudicating disputes and vindicating rights. The second objective involves 
analysing the right to a healthy environment as it is provided for in the Constitution and 
the subsequent framework law, the NEMA. Having done so, the third objective is to 
determine the extent to which the courts have advanced the right to a healthy 
environment. 

Structurally, the chapter starts with a brief historical overview of the country for the 
purpose of contextualising the Constitution of South Africa. Pertinent aspects of this 
Constitution relating to the composition of the judiciary are then surveyed, after which 
there is a discussion of the country’s legal framework setting out the right to a healthy 
environment. The chapter then reviews the cases in which the right to a healthy 
environment has been the focus. The chapter concludes with an assessment of the cases 
and how the courts have advanced the right to a healthy environment. 

As with the previous chapters, the following issues are canvassed: 

i. the structure of the South African courts in terms of the Constitution of South 
Africa and the constitutional provisions that secure the independence of the 
judiciary;1  

ii. South Africa’s constitutional and framework environmental legislation with a view 
to establishing how they provide for the right to a healthy environment;2 

                                        
1  Section 6.3.  
2  Section 6.4. 
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iii. the extent to which the South African judiciary has advanced the right to a healthy 
environment and the challenges related to the protection, promotion, respect and 
fulfillment of the right to a healthy environment.3  

6.2 Contextual background 

South Africa was established as a unified, self-governing state in 1910, with the creation 
of the Union of South Africa.4 The country is currently estimated to be occupied by around 
55.6 million people,5 making it one of the most populated countries in Africa.6 It is one 
of the most biodiverse countries in the world,7 and has been at the forefront of important 
environmental developments and initiatives on an international level. These include South 
Africa’s hosting the Earth Summit in 2002, where the Johannesburg Principles on the Role 
of Law and Sustainable Development were adopted.8 South Africa also chaired the Group 
of 77 and China in 2015 during COP21.9  

According to the DEA, South Africa’s principal national environmental agency, the main 
environment-related problems affecting South Africa include pollution and the destruction 
of natural habitats, acid mine drainage, urban expansion and inefficient land use.10 The 
DEA goes as far as painting a dark picture, observing that on a general level, human 

                                        
3  Sections 6.5 and 6.6. 
4  MarketLine “South Africa: In-depth PESTLE insights” 29. 
5  STATS Date Unknown http://cs2016.statssa.gov.za/.  
6  DEA 2nd South Africa Environment Outlook 64. Worldometers 2017 

http://www.worldometers.info/population/countries-in-africa-by-population/. 
7  DEA 2nd South Africa Environment Outlook 6. South Africa is the second most biodiverse country in 

Africa after the Democratic Republic of Congo. See HowAfrica 2016 http://howafrica.com/africas-
biodiverse-countries/. Also see MarketLine “South Africa: In-depth PESTLE insights” 60. 

8  WSSD: Johannesburg Principles on the Role of Law and Sustainable Development, 2002, Department 
of Foreign Affairs, Republic of South Africa available at 
http://www.dirco.gov.za/docs/2002/wssd0828a.htm accessed 12 June 2017. Glazewski 2005 
Environmental Law in South Africa 35. 

9  This a group of 134 developing countries that are or will be worst affected by climate change.  Kumo, 
Leigh and Minsat 2017 South Africa 2017 10. 

10  DEA 2nd South Africa Environment Outlook 7; Glazewski 2005 Environmental Law in South Africa 5. 
The DEA also notes that many of the environmental problems the country faces can also be traced to 
its large reliance on fossil fuels, especially coal. All the effects can in general be categorised into three 
groups, ‘(i) the use of environmental resources; (ii) changes in land use; and (iii) emissions (of 
chemicals, waste, radiation, noise) to air, water and soil.’ See DEA 2nd South Africa Environment 
Outlook 30. 

http://cs2016.statssa.gov.za/
http://www.worldometers.info/population/countries-in-africa-by-population/
http://howafrica.com/africas-biodiverse-countries/
http://howafrica.com/africas-biodiverse-countries/
http://www.dirco.gov.za/docs/2002/wssd0828a.htm%20accessed%2012%20June%202017
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actions have been changing the environment in such a way that human survival is under 
threat.11   

The first constitution that South Africa adopted was in 1910, with other constitutions 
being promulgated in the subsequent decades till the 1990s.12 The protection of human 
rights through the courts was virtually impossible throughout these times, because the 
constitutions did not provide for human rights.13 The country’s apartheid history, record 
of severe human rights abuse, its system of parliamentary sovereignty, and its lack of the 
rule of law were all considerations that meant that the observance of human rights and 
environmental protection were weak.14 However, the 1990s ushered in an era of change. 
With a vision aimed at turning away from a history that was marred by the apartheid 
system of government, the Conference for a Democratic South Africa (CODESA) led the 
constitution-making process which resulted in the establishment of the Constitution of 
the Republic of South Africa 200 of 1994 (Interim Constitution).15 After CODESA, the 
Constitutional Assembly was tasked with negotiating the final constitution within a set of 
34 principles, after which the newly constituted Constitutional Court would certify the 
final Constitution.16 The Constitution of South Africa was voted for in Parliament, with 80 
of the 90 Senators and 321 of the 400 National Assembly members adopting the final 
Constitution.17 To demonstrate how the judiciary had now been set as the ultimate 
defender of the new constitutional era, the Constitutional Court had to certify the 
Constitution and render it legitimate following its adoption by Parliament.18 

                                        
11  DEA 2nd South Africa Environment Outlook 30. 
12  There were two other constitutions in between. Currie and de Waal 2009 The Bill of Rights Handbook 

3. For a brief general historical context see Corder 2014 “Constitutional Reform in South African 
History” 182-184. 

13  Dugard and Alcaro 2013 South African Journal on Human Rights 15; Kotzé 2008 Tilburg Law Review 
299; Currie and de Waal 2009 The Bill of Rights Handbook 2 

14  Kotzé 2008 Tilburg Law Review 301. 
15  De Klerk 1994 “The Process of Political Negotiation” 7; Currie and de Waal 2009 The Bill of Rights 

Handbook 5; Christiansen 2013 Stanford Environmental Law Journal 221; Corder 2014 “Constitutional 
Reform in South African History” 185. 

16  Currie and de Waal 2009 The Bill of Rights Handbook 6; Christiansen 2013 Stanford Environmental 
Law Journal 222. De Villiers 1994 “The Constitutional Principles” 41. 

17  Corder 2014 “Constitutional Reform in South African History” 285. Christiansen 2013 Stanford 
Environmental Law Journal 224. 

18  Corder 2014 “Constitutional Reform in South African History” 285. Christiansen 2013 Stanford 
Environmental Law Journal 224. 



192 

6.2.1 The 1996 constitutional framework 

The 1996 Constitution departs in every respect from apartheid era laws, such that in 
relation to its structure and elaborate Bill of Rights, this Constitution has been hailed as 
one of the most progressive in the world.19 The first provision lists the values that 
underpin democracy and the governance vision of the country. These include, among 
other ideals, human dignity, equality, human rights, non-racialism and non-sexism, the 
supremacy of the constitution, and the rule of law.20 Thus, having replaced the previous 
system of parliamentary sovereignty with that of constitutional sovereignty,21 the 
Constitution of South Africa sets itself as the supreme law of the land: “[t]his Constitution 
is the supreme law of the Republic; law or conduct inconsistent with it is invalid, and the 
obligations imposed by it must be fulfilled.”22 Along with a provision that sets the Bill of 
Rights as the cornerstone of democracy in the country,23 and one that binds all law and 
all organs of state to the Bill of Rights,24 it stands to reason that any law must be in line 
with the Constitution or must advance the Constitution. This implies that any framework 
law that builds on from the Constitution can serve only to further the objectives of the 
constitutional provision from which it flows.25 

Also, the state is mandated to “respect, protect, promote and fulfil” all the rights 
enshrined in the Bill of Rights.26 This provision is the impetus for the state to act positively 
for the purposes for example of protecting and enforcing the rights and, negatively, by 
desisting from infringing upon the rights. 

                                        
19  Christiansen 2013 Stanford Environmental Law Journal 217; Klare 2008 Constitutional Court Review 

129. 
20  See generally s 1. 
21  Currie and de Waal 2009 The Bill of Rights Handbook 2. 
22  See s 2. 
23  See s 7(1), which reads as follows, “(1) This Bill of Rights is a cornerstone of democracy in South 

Africa. It enshrines the rights of all people in our country and affirms the democratic values of human 
dignity, equality and freedom.” 

24  See s 8(1), which reads as follows, “(1) The Bill of Rights applies to all law, and binds the legislature, 
the executive, the judiciary and all organs of state.” 

25  See generally Currie and de Waal 2009 The Bill of Rights Handbook 49. 
26  S 7(2).  
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6.3 The South African Court Structure 

6.3.1 The hierarchy of the courts 

South African judicial authority is vested in the courts.27 Unlike in Kenya (but as in 
Uganda), the South African Constitution does not have a provision that details how the 
courts are to dispense justice or even the values that are to underpin their decision 
making.28 However, there is a provision that details how the courts should use the Bill of 
Rights when it is being applied to a natural or juristic person: 

When applying a provision of the Bill of Rights to a natural or juristic person in terms of subsection 
(2), a court- 
 (a) in order to give effect to a right in the Bill, must apply, or if necessary develop, the common 
law to the extent that legislation does not give effect to that  right; and 
 (b) may develop rules of the common law to limit the right, provided that the limitation is in 
accordance with section 36 (1).29 

Thus, as in Kenya, provisions like these imply that the overarching task of the judiciary is 
to apply and defend the Bill of Rights within the tenets of the country’s democratic values.  

Structurally, the courts are divided into the Constitutional Court, the Supreme Court of 
Appeal, the High Courts, the Magistrates’ Courts, and any other courts established in 
terms of an act of Parliament.30 This delineates the powers and hierarchical structure of 
the courts, and with the system of precedents in operation in the country, decisions of 
the higher courts bind the lower courts all the way down.31 An important change, 
however, is that formerly the Constitutional Court was the highest court in constitutional 
matters with the Supreme Court of Appeal being the highest court in all other matters. A 
recent amendment now has the Constitutional Court as the highest Court in the land in 
constitutional matters and other matters that raise “an arguable point of law of general 
public importance which ought to be considered”32 by the Court. The implication is that if 
there is an environment-related appeal from the High Court which is of general public 
importance (and issues concerning the right to a healthy environment arguably almost 

                                        
27  S 165. 
28   For comparison, see article 159(2) of the Constitution of Kenya. 
29  See s 8(3). 
30  S 166. 
31  See generally Van Niekerk JP “An Introduction to South African Law Reports and Reporters, 1828 to 

1910” 2013 Fundamina 19:1, 106-145 and O’Regan K “Change v certainty: precedent under the 
Constitution” 2001 Advocate 21-33. 

32  S 3(b)(ii) of the Constitution Seventeenth Amendment Act, 2012. 
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always are), one could directly take the issue to the Constitutional Court rather than the 
Supreme Court of Appeal. 

As far as the courts and environmental specialisation are concerned, it is worth noting 
that at some point South Africa had an environmental court, the Hermanus court, but the 
court was shut down after only three years of operation.33 The court had showed a 
considerable degree of effectiveness, having heard and disposed of more than 400 cases 
in its three-year tenure.34 However, the court was specialised in that it dealt only with 
environmental crimes and no other issues such as the right to a healthy environment.35 

6.3.2 The separation of powers, judicial independence and the rule of law 

The Constitution of South Africa is committed to the separation of powers along the lines 
of the trias politica.36 The first indication of the existence of the trias politica is to be found 
in section 8(1) of the Constitution. This section provides that the Bill of Rights applies to 
all law and binds the executive, the legislature and the judiciary. This is a clear 
demarcation of the organs that are tasked with executive authority,37 legislative 
authority38 and judicial authority.39 Within this grouping, the importance of the judiciary 
in enforcing and applying the Bill of Rights is to be found in the provision which specifically 
tasks the courts with developing law in line with the Bill of Rights.40 This confirms the 
findings in chapter three, that the courts act as the vanguards of rights,41 and importantly, 
as the “watchdog” over other organs of state.  

                                        
33  Kotzé and Du Plessis 2010 Journal of Court Innovation 161. Also see Hauck and Kroese 2006 Marine 

Policy 78. 
34  Kotzé and Du Plessis 2010 Journal of Court Innovation 161. The authors also note the setting up and 

subsequent disbanding of a similar court in the Eastern Cape province of South Africa. Both courts 
were disbanded because the Department of Justice and Constitutional Development could not provide 
extra personnel and resources to the courts, since they had not been set up through an Act of 
Parliament. Also see Hauck and Kroese 2006 Marine Policy 78. 

35  It should be noted, though, that the violation of the right to a healthy environment could constitute 
an environmental crime. See generally Craigie F, Snijman P and Fourie M “Dissecting Environmental 
Compliance and Enforcement” in Paterson AR and Kotzé LJ (eds) Environmental Compliance and 
Enforcement in South Africa: Legal Perspectives (Juta Cape Town 2009) 41-64 

36  See the general discussion under section 3.2.1. 
37  S 85 of the Constitution. 
38  S 43(a) of the Constitution. 
39  S 165 of the Constitution. 
40  S 83(3) of the Constitution. 
41  See the discussion in section 3.2 above. 
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As is the case in Uganda and Kenya, there are clear constitutional provisions that show 
that although there is a separation of powers, the organs of state are ultimately 
connected. For example, section 171 of the Constitution states that the courts function 
in terms of national legislation.42 Legislative authority is vested in parliament.43 The 
Constitution states that the president appoints judges after consultation with the Judicial 
Service Commission,44 yet the courts are able to pronounce on and review executive 
action.45 Arguably, then, the Constitution envisioned the trias politica to be a functional 
system that is greater than its individual parts. What is also important to note, though, 
especially for the discussion on the right to a healthy environment, is that the judiciary 
will for the most part be dependent on the executive for the enforcement and 
implementation of its orders, since the courts often cannot give practical effect to their 
orders. This is also the case in all the other countries discussed in this thesis.  

As far as judicial independence is concerned the Constitution, through section 165, 
provides that courts are independent and subject only to the law.46 There is also a 
provision that states that the courts will not be subjected to any control from any person 
or any organ of state.47 Further, section 165(4) requires organs of state to assist and 
protect the judiciary for the purposes of ensuring its independence, impartiality and 
dignity.48 At least theoretically these provisions are to be commended, because in the 
previous dispensation the courts were subservient to parliament, with the result that they 
could not even declare an Act of parliament unconstitutional, even if the Act violated 
human rights.49 Thus, what is interesting about judicial independence is that its presence 
or absence has a direct impact on judicial decisions. As was argued in chapter two, judicial 

                                        
42  The section reads as follows: “All courts function in terms of national legislation, and their rules and 

procedures must be provided for in terms of national legislation.” 
43  See s 43 of the Constitution.  
44  See s 174(6) of the Constitution. 
45  See s 167(4). For a discussion of an argument that supports the existence of the separation of powers 

in South Africa, see Mojapelo PM “The doctrine of separation of powers: A South African perspective” 
2013 Advocate 37-46. 

46  See s 165(2), which reads as follows: “The courts are independent and subject only to the Constitution 
and the law, which they must apply impartially and without fear, favour or prejudice.” 

47  S 165(3) reads as follows: “No person or organ of state may interfere with the functioning of the 
courts.” 

48  The section reads as follows: “Organs of state, through legislative and other measures, must assist 
and protect the courts to ensure the independence, impartiality, dignity, accessibility and effectiveness 
of the courts.” 

49  Currie and de Waal 2009 The Bill of Rights Handbook 3. 
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independence is a symbol of a free society.50 If this is true, then where the judiciary is 
independent, courts are able to pronounce on executive actions without fear. A good 
example is Executive Council of the Western Cape Legislature v. President of the Republic 
of South Africa,51 where the Constitutional Court found that the president’s decision to 
establish election districts in the Western Cape was ultra vires.52 The court was able to 
declare that the executive had overstepped its powers. 

Interestingly, the Chief Justice of South Africa has commented that there is a link between 
judicial independence and efforts to attain sustainable economic development: “[w]hen 
the judiciary enjoys both individual and institutional independence and is faithful to its 
constitutional mandate, then peace, good governance and sustainable economic 
development is achievable.”53 This is so because the judiciary can balance competing 
interests (for example, economic and environmental interests) only when it is free from 
both internal and external pressures.54 Judicial independence in the South African 
environmental context is important for this reason, because the courts deal with many 
applications for the review of executive decisions.55 

Like the separation of powers and judicial independence, the rule of law takes on an 
important place in the South African governance and constitutional structure, especially 
considering the country’s apartheid history. One of the founding provisions, which also 
happens to be the first provision in the Constitution, lists the rule of law as a value upon 
which South Africa is founded.56 Further, while declaring that courts are independent, 
section 165(2) also promotes the rule of law by stating that the courts are subject only 
to the constitution. While the judiciary is the institution to uphold the rule of law, all the 
other organs must be guided by the rule of law, knowing that the courts are there to 
review their actions. As the Chief Justice observed, “[w]hen the other branches of 

                                        
50  See section 3.2.3 above. 
51  1995 (4) SA 877 (CC). 
52  Para 6. 
53  Mogoeng 2013 “The Rule of Law in South Africa” 3. 
54  Politicians have made statements which have been considered as veiled threats against the judiciary 

and as aimed at undermining the judiciary’s independence. Some of these include the argument that 
the powers of the Constitutional Court must be reviewed. See comments by Siyo and Mubangizi 2015 
Potchefstroom Electronic Law Journal 836; Ellmann 2015-2016 New York Law School Law Review 98 

55  See the case analyses that follows below. 
56  See s 1(c) of the Constitution.  
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government know that courts as the guardians of the constitution will always do their job 
without fear, favour or prejudice, they will observe and promote the rule of law.”57 

There are various examples of cases in which the courts have taken the executive to task 
for failing to make decisions within the confines of the rule of law. For example, in 2013 
the Constitutional Court found that the president had erred in appointing Menzi Simelane 
as the National Director of Public Prosecutions.58 This was because, according to the law, 
to occupy that position a person had to have certain qualities, which included being fit 
and proper.59 Thus, even though the president had the power to make the appointment, 
he could not make the appointment outside the parameters of the law. Despite decisions 
like these and the existence of constitutional provisions that enable the rule of law, there 
are some recent incidents that might suggest that the rule of law is under threat in South 
Africa. A case in point is the recent Omar Al Bashir saga, where the state blatantly 
disregarded its international law obligations in relation to the arrest of the Sudanese 
president.60 As could be expected, the High Court was scathing of the state for its 
actions.61 The courts have thus generally played their part in ensuring that the state 
observes and makes decisions within the tenets of the rule of law, even in cases dealing 
with the right to a healthy environment (as will be shown below).  

When it comes to adjudicating rights, the Constitution of South Africa expanded the 
purview of locus standi: 

Anyone listed in this section has the right to approach a competent court, alleging that a right in the 
Bill of Rights has been infringed or threatened, and the court may grant appropriate relief, including 
a declaration of rights. The persons who may approach a court are - 
 (a) anyone acting in their own interest; 
 (b) anyone acting on behalf of another person who cannot act in their own name; 
 (c) anyone acting as a member of, or in the interest of, a group or class of persons; 
 (d) anyone acting in the public interest; and 
 (e) an association acting in the interest of its members.62 
 

                                        
57  Mogoeng 2013 “The Rule of Law in South Africa” 3. 
58  See the case Democratic Alliance v. President of the Republic of South Africa 2013 (1) SA 248 (CC). 
59  The fitness and properness of Simelane were in question in this case. 
60  The International Criminal Court had issued a warrant of arrest for Omar Al Bashir for gross human 

rights violations in his country. See Ellmann 2015-2016 New York Law School Law Review 99; Siyo 
and Mubangizi 2015 Potchefstroom Electronic Law Journal 838.  

61  See The Southern Africa Litigation Centre v The Minister of Justice and Constitutional Development 
and Others case number 27740/2015 (GNP) (24 June 2015). 

62  S 38. 
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As opposed to the pre-1994 period where common law restricted locus standi by requiring 
direct harm or a connection to harm,63 the above provision is clearly liberal and follows 
general trends in locus standi provisions.64  

Overall, an argument can be made that the South African judicial system is well able to 
advance the rule of law. In fact, the South African judiciary has over the years been the 
subject of criticism from political circles, especially concerning the courts’ powers of 
reviewing legislation and executive actions and orders.65 As has been demonstrated 
already in other cases, the right to a healthy environment requires the state to act in 
protecting the right. Thus, if a state is to respect, protect, promote and fulfil the right to 
a healthy environment, there is a need for the separation of powers, an independent 
judiciary, respect for the rule of law, and legal provisions that allow people to enforce the 
right.  

6.4 Constitutional and framework environmental provisions on the right to a 
healthy environment  

Before 1994 the environmental governance regime was weak because the economy was 
centred on growth without bounds and mostly based on mineral extraction.66 In fact, for 
a long time the South African apartheid regime was able to sustain itself even when there 
was international pressure because of the mineral resources the country had.67 For this 
reason the country has what is termed the “environmental legacy of apartheid”,68 which 
essentially saw the separation of people based on race, notably with the black-populated 
and rural areas experiencing severe environmental pressures.69 The resulting poverty was 

                                        
63  Kotzé and Du Plessis 2010 Journal of Court Innovation 163. 
64  See for example s 85 of the Constitution of Zimbabwe; article 50 of the Constitution of Uganda and 

article 22 of the Constitution of Kenya. 
65  See generally Olivier 2014 “Competing Notions of the Judiciary’s Place” 71-73; Corder 2014 

“Constitutional Reform in South African History” 191. 
66  Christiansen 2013 Stanford Environmental Law Journal 225. What was peculiar also was that historical 

polluters were not always held accountable for that pollution. See Du Plessis and Kotzé 2007 
Stellenbosch Law Review 161. 

67  Du Plessis and Kotzé 2007 Stellenbosch Law Review 161. The country was able to sustain itself through 
the Minerals-Energy Complex. See Soyapi and Kotzé 2016 Verfassung und Recht in Übersee 403-404. 

68  Kotzé 2008 Tilburg Law Review 311. Also see Stull, Bell and Ncwadi 2016 Journal of Rural Studies 370, 
for the view that South Africa suffered from environmental apartheid.  

69  Christiansen 2013 Stanford Environmental Law Journal 226; Stull, Bell and Ncwadi 2016 Journal of 
Rural Studies 373 and Wisner 1995 Human Ecology 262. Many of these black-populated spaces would 
experience overpopulation. 
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directly related to the conditions of survival, which were ultimately linked to the 
environment within which the majority of the people lived.70  

6.4.1 The constitutional framework on the right to a healthy environment 

When one considers how the right to a healthy environment was framed in the Interim 
Constitution, and how it was later framed in the final Constitution, it is possible to see 
just how the right evolved. The Interim Constitution provided for the following right: 
“[e]very person shall have the right to an environment which is not detrimental to his or 
her well-being”.71 Noteworthy in this formulation is that the right was individualistic rather 
than collective; it portrayed a negative right with no positive duties on the state and it 
did not provide any measures for environmental protection or sustainable development.72 
All these shortcomings were addressed in the final outcome, the 1996 Constitution: 

Everyone has the right 
(a) to an environment that is not harmful to their health or wellbeing; and 
(b) to have the environment protected, for the benefit of present and future generations, through 
reasonable legislative and other measures that 
 (i) prevent pollution and ecological degradation; 
 (ii) promote conservation; and 
 (iii) secure ecologically sustainable development and use of natural resources while 
 promoting justifiable economic and social development.73 

 

Looking at the formulation of the right, a number of observations can be made. On a 
general level, this formulation demonstrates that there is a recognition that pollution is 
inevitable in a country that is seeking to develop and fight poverty through socio-
economic development.74 The right also demonstrates that there will always be a need 
for the balancing of rights/interests, especially between the right to a healthy 
environment and economic development.75 Further, the right has both positive and 
negative duties. The former appear from the phrases like “promote conservation” and 

                                        
70  Glazewski 2005 Environmental Law in South Africa 6; Christiansen 2013 Stanford Environmental Law 

Journal 227. This confirms the argument raised in chapter three that African countries’ perceptions 
and attitudes towards environmental protection and economic development must be considered within 
the frameworks of the continent’s immediate past. 

71  S 29. 
72  Kotzé 2008 Tilburg Law Review 302; Christiansen 2013 Stanford Environmental Law Journal 233-235. 
73  S 24 of the Constitution.   
74  Kotzé 2008 Tilburg Law Review 304.  
75  S 24(b). Also see Feris 2008 South African Journal on Human Rights 43; Christiansen 2013 Stanford 

Environmental Law Journal 244. 
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the latter from phrases like “prevent pollution”.76 The right also has both horizontal and 
vertical application, with individuals afforded the right to challenge both the state and 
private parties for violation of the right.77  

As was observed in chapter two,78 it could be difficult to measure the extent of “harmful” 
or “healthy”, yet a reasonable assumption is that the phrase “harmful to health” in this 
formulation relates to a human condition that is free from environment-related ills like 
pollution and toxic contamination.79 “Well-being”, on the other hand, goes beyond 
“healthy” and includes a person’s general welfare.80 As was observed in chapter two,81 
noise could be regarded as disturbing the well-being of a person within the context of 
the right to a healthy environment, yet such noise might not be harmful to health. Thus, 
one could argue that the right is two-pronged and could be called upon when there is an 
activity that is harmful to either health or well-being, as explained above.82 

“Legislative measures” assumes that the state is supposed to promulgate legislation 
based on the right to a healthy environment, and the NEMA is one such act. Further, the 
DEA notes that section 24 creates a constitutional obligation that requires the state to 
put systems in place for monitoring and reporting as a way of facilitating the fulfilment 
of the right to a healthy environment.83 Thus, reports like the DEA’s 2nd South Africa 
Environment Outlook report could be considered as constituting reasonable “other 
measures”. This is because such reports can be used to measure the extent to which 
government programmes or visions are performing to ensure ecological sustainability.  

As far as the meaning of “ecologically sustainable development” is concerned, the DEA 
describes it as follows: 

In the first instance, it recognises that the maintenance of healthy ecosystems and natural resources 
are preconditions for human wellbeing. In the second instance, it recognises that there are limits to 

                                        
76  Christiansen 2013 Stanford Environmental Law Journal 244; Du Plessis 2011 South African Journal on 

Human Rights 299; Kidd 2011 Environmental Law 23. 
77  Kotzé 2008 Tilburg Law Review 306. 
78  See section 2.3.4. Also see Feris 2008 South African Journal on Human Rights 35, who observes that 

words like environment, healthy, well-being and adequate are elusive. 
79  Kotzé and Du Plessis 2010 Journal of Court Innovation 166; Du Plessis 2011 South African Journal on 

Human Rights 294. 
80  Du Plessis 2011 South African Journal on Human Rights 295. 
81  See section 2.3.4. 
82  Kotzé 2008 Tilburg Law Review 307. 
83  DEA 2nd South Africa Environment Outlook 9. 
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the goods and services that can be provided. In other words, ecological sustainability acknowledges 
that human beings are part of nature and not a separate entity.84 

Sustainable development is thus seen as the vehicle to achieve ecological sustainability 
in that it “implies the selection and implementation of a development option, which allows 
for appropriate and justifiable social and economic goals to be achieved, based on the 
meeting of basic needs and equity, without compromising the natural system on which it 
is based.”85 Noticeably, however, unlike the constitutions of Kenya and Uganda, which 
explicitly refer to the duty of citizens towards the environment, the South African 
Constitution does not relate duties to individuals at all. In fact, a literal reading of the 
wording of the right to a healthy environment suggests that it is laden solely with 
entitlements.  

6.4.2 The right to a healthy environment in the framework environmental law 

Apart from the Constitution there is the NEMA,86 which serves as the country’s framework 
environmental legislation. The NEMA takes its cue from section 24: “[t]he entire South 
African environmental law and governance framework is premised on the environmental 
right. This right is therefore the rationale behind, justification for, and foundation and 
impetus of environmental governance in South Africa.”87 Like the Constitution, section 32 
of the NEMA also has broad provisions on standing. The section, however, has a further 
provision that allows anyone to bring an action in “the interest of protecting the 
environment.”88 This is an interesting provision in that it extends the scope of 
environmental protection beyond the anthropocentric scope.89 Thus, one could institute 
an action where no harm at all might befall the applicant.90 Also, none of the other 
countries analysed have a similar provision. However, unlike the framework legislation of 
other countries, the NEMA does not provide for the right to a healthy environment in 

                                        
84  DEA National Strategy for Sustainable Development and Action Plan 8. 
85  DEA National Strategy for Sustainable Development and Action Plan 8. 
86  National Environmental Management Act 107 of 1998. 
87  Du Plessis and Kotzé 2007 Stellenbosch Law Review 172; Kotzé and Du Plessis 2010 Journal of Court 

Innovation 166. Also see Fuel Retailers Association of South Africa (Pty) Ltd v. Director-General 
Environmental Management Mpumalanga and Others 2007 (10) BCLR 1059 (CC), para 59. 

88  S 32(1)(e). 
89  Kotzé and Du Plessis 2010 Journal of Court Innovation 165. 
90  This is the approach that was taken in the African Network case. 
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explicit terms.91 It is not immediately clear why this is the case, but the implication is that 
one can directly rely on the constitutional provision for the vindication of the right to a 
healthy environment.  

Another important provision in the NEMA is that which gives courts the discretion to 
decide whether or not to award a cost order against an applicant who would have 
genuinely sought to raise issues of public interest. The court must be: 

of the opinion that the person or group of persons acted reasonably out of a concern for the public 
interest or in the interest of protecting the environment and had made due efforts to use other 
means reasonably available for obtaining the relief sought.92 

This provision will probably encourage people to take issues to court. It is reasonable to 
assume that people will be more likely to bring matters to court if there is a chance that 
they will not be burdened with a costs order. Public interest litigation and specifically 
environmental litigation might possibly benefit the most from this provision, given that 
violations of the right to a healthy environment often go beyond the individual.93 To take 
the example of the Ugandan Toxic Free Malaria case, a ruling that the spraying of DDT 
is detrimental to health is beneficial not only to the applicants but also to the public at 
large. 

Overall, the discussion thus far has shown that South Africa has the necessary judicial 
structure as well as the environmental framework that could be used to advance the right 
to a healthy environment. Based on the above discussion, the next section ventures into 
the jurisprudence on the right to a healthy environment for the purposes of determining 
if and how the judiciary has advanced the right to a healthy environment.   

6.5 The courts and the right to a healthy environment  

The cases that touch on the right to a healthy environment in South Africa are to be 
found in three areas: EIAs and the precautionary principle; property rights and 
environmental protection; and litigation costs. The cases are analysed below. 

                                        
91  See for example s 3 of Kenya’s EMCA as amended by the Environmental Management and Co-

ordination (Amendment) Act, 2015; s 3 of Uganda’s NEA and s 4(1)(a) of Zimbabwe’s EMA. The only 
mention of the right to a healthy environment is in the preamble of the NEMA. 

92  S 32(2). 
93  See section 2.4.1 above. 
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6.5.1 EIAs and the precautionary principle94 

Director: Mineral Development, Gauteng Region, and Another v Save the Vaal 
Environment and Others (Save the Vaal)95 was an appeal (to the Supreme Court of 
Appeal) concerning the question of whether environmental objections (by interested 
parties) to the issuance of a mining licence could be heard by the designated authority 
(the Director).96 The second appellant (Sasol) had applied for a licence to extend its coal 
mining activities (via open cast mining) in an area that was close to the southern bank of 
the Vaal River.97 The first respondent was an unincorporated association of people who 
lived along the Vaal River. The constitution of the association noted that the group’s 
purpose included protecting and maintaining “the environmental integrity of the Vaal 
River and its environs for current and future generations”.98 Despite the respondents 
having approached the Director requesting to be heard, the Director had refused to meet 
them and had gone ahead and issued the licence.  

In the Supreme Court of Appeal the respondents argued that mining would pose a 
number of threats, which included the disturbance and destruction of a wetland, threats 
to fauna and flora, pollution, a loss of water quality and the decreased value of 
properties.99 The court ruled that the legal framework relied on by the Director in issuing 
the licence required of him to take into account environmental considerations, of which 
the ones the respondents had raised were legitimate.100 Thus, the audi alteram partem 
rule would apply, with the Director being required to hear the respondents and their 
concerns.101 In dismissing the case in Save the Vaal, the court concluded its judgment 
with the following remarks: 

Our Constitution, by including environmental rights as fundamental, justiciable human rights, by 
necessary implication requires that environmental considerations be accorded appropriate 
recognition and respect in the administrative processes in our country. Together with the change in 

                                        
94  Other cases dealing with these issues but which are not discussed here include All the Best Trading 

CC trading as Parkville Motors and Others v. S N Nayagar Property Development and Construction CC 
and Others [2005] 3 SA 396 T; MEC for Agriculture Conservation, Environment and Land Affairs v. 
Sasol Oil (Pty) Ltd and Another, [2006] 5 SA 483 SCA. 

95  1999 2 SA 709 (SCA). 
96  Para 1. 
97  Para 3. 
98  Pare 4. 
99  Para 6. 
100  Para 13. 
101  Para 14. 
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the ideological climate must also come a change in our legal and administrative approach to 
environmental concerns.102 

This was a clear affirmation of the importance of the right to a healthy environment as a 
right which would demand precautionary measures to be taken if the interests the rights 
seek to cover are to be protected against administrative decisions. The result was that 
objectors should be heard before the licence could be issued, since the issuance of a 
licence itself would directly lead to the licence holder potentially starting mining activities 
which could violate the right to a healthy environment.103  

In BP Southern Africa (Pty) Ltd v. MEC for Agriculture, Conservation and Land Affairs (BP 
Southern Africa),104 the South African High Court had to review the decision of an 
environmental authority,105 after the authority had refused to issue a permit for the 
establishment of a fuel station on the applicant’s property. The applicant was of the view 
that the authority had to restrict its decision to the environmental issues, and not socio-
economic considerations as the authority had done. The environmental authority had 
used measures that included the “distance stipulation”,106 while the applicant argued that 
this rule had been incorrectly applied.107 In this specific case, there were two existing 
service stations in close proximity to the applicants: one was 1,8 kilometres away while 
the other was 1,4 kilometres away.108 In its refusal to grant the authorisation, the 
environmental authority noted that its responsibility involved adopting a risk-averse 
approach and placing “emphasis on point source pollution, cumulative impacts and social 
impacts.”109 The environmental authority essentially made its decision based on two 
precautionary grounds:110 the economic viability of filling stations proliferating111 and the 

                                        
102  Para 20. 
103  Para 17. 
104  2004 5 SA 124 (W). 
105  The Gauteng Provincial Department of Agriculture, Conservation, Environment and Land Affairs 

(environmental authority). 
106  This rule was in terms of its EIA guidelines. The rule was to the effect that applications for the 

construction of filling stations would not be approved if they were situated within three kilometres of 
another filling station in urban or residential areas. See page 2 of the case. 

107  Page 2. 
108  Page 7. 
109  Page 9. 
110  These are considered the relevant ones in the context of the thesis. 
111  Page 10. The reasoning behind this distance rule was that there can be cumulative effects to having 

so many filling stations within a short space of each other. Such cumulative effects in the 
environmental context could include effects on ground water and soil contamination.  
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potential for land and water contamination by filling stations.112 The applicant, however, 
argued that the real ground for the refusal was the former reason.113 

In coming to its decision, the court cited with approval the decision in Save the Vaal,114 
where the Supreme Court of Appeal noted that the inclusion of the right to a healthy 
environment as a fundamental right in the Constitution meant that environmental 
considerations could no longer be ignored in any administrative decision making.115 For 
that reason, section 24(b)(iii) of the Constitution was particularly relevant.116 The court 
also found that such consideration had to involve the present and future generations and 
issues related to sustainable development: 

Pure economic principles will no longer determine in an unbridled fashion whether a development is 
acceptable. Development, which may be regarded as economically and financially sound, will in 
future be balanced by its environmental impact, taking coherent cognisance of the principle of 
intergenerational equity and sustainable use of resources in order to arrive at an integrated 
management of the environment, sustainable development and socioeconomic concerns. By 
elevating the environment to a fundamental justiciable human right, South Africa has irreversibly 
embarked on a road, which will lead to the goal of attaining a protected environment by an integrated 
approach, which takes into consideration inter alia socio-economic concerns and principles.117 

Thus, the court found that evaluating the socio-economic factors in authorisations was 
an integral part of the environmental authority’s environmental responsibility.118 A 
balancing of interests was, in the circumstances, an inevitable result of such an 
evaluation.119  

Perhaps the most celebrated environmental case to have been adjudicated by the South 
African judiciary is Fuel Retailers Association of South Africa (Pty) Ltd v. Director-General 
Environmental Management Mpumalanga and Others (Fuel Retailers).120 The case 

                                        
112  Page 12. 
113  Page 13. 
114  Director: Mineral Development, Gauteng Region, and Another v Save the Vaal Environment and Others 

1999 2 SA 709 (SCA). 
115  Page 22. 
116  S 24(b)(iii) reads as follows: “Everyone has the right …(b) to have the environment protected, for the 

benefit of present and future generations, through reasonable legislative and other measures that… 
(iii) secure ecologically sustainable development and use of natural resources while promoting 
 justifiable economic and social development”. 

117  Page 25. 
118  Page 36. 
119  Page 46. 
120  2007 (10) BCLR 1059 (CC). 
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concerned an appeal from a decision of the Supreme Court of Appeal.121 The relevant 
facts are that the applicants, having failed in the High Court and the Supreme Court of 
Appeal, approached the Constitutional Court in seeking the determination of the nature 
and scope of the obligations of environmental authorities in their decision-making when 
such decisions involve activities that might have “a substantial detrimental impact on the 
environment.”122 Unlike in BP Southern Africa, the environmental authority had issued an 
approval/authorisation for the construction of a filling station,123 pursuant to some 
statutory guidelines that set out activities that needed authorisation before they could be 
commenced.124  

Fuel Retailers sought to challenge the issuance of the authorisation on the ground that 
the environmental authority was obliged, but had failed, to consider the socio-economic 
impact and sustainability of the proposed development.125 Relying on section 24(b)(iii) of 
the Constitution,126 the applicant argued that the viability of the proposed project had not 
been tested, as there were six other fuel stations within a five kilometre radius of the 
proposed project, and that there was already a decline in fuel consumption within the 
area.127 Thus, the issues which the environmental authority had to take into account in 
its consideration of the authorisation request were “need, desirability and 
sustainability”.128 The environmental authority argued that there was no need for it to 
consider the question of “need, desirability and sustainability” since such considerations 
would have already been considered by the local authority, which was standard 

                                        
121  The High Court case is reported as Fuel Retailers Association of South Africa (Pty) Ltd v Director 

General Environmental Management & Others (35064/2002) [2005] ZAGPHC 288. The Supreme Court 
of Appeal case is reported as Fuel Retailers Association of SA (Pty) Ltd v Director General, 
Environmental Management Mpumalanga and Others 2007 (10) BCLR 1127 (SCA). 

122  Para 1. 
123  The developers had submitted all of the documents required, including scoping, technical, feasibility 

and environmental remediation reports. See paras 12-15. 
124  These statutory requirements were in terms of the Environment and Conservation Act 73 of 1979. S 

22(1) forbids the carrying on of activities (without authorisation) that are listed as having the potential 
to be substantially detrimental to the environment. 

125  Para 5. 
126  The section reads as follows: “[e]veryone has the right… (b) to have the environment protected, for 

the benefit of present and future generations, through reasonable legislative and other measures that 
(iii) secure ecologically sustainable development and use of natural resources while promoting 
 justifiable economic and social development.” 

127  Para 16. 
128  Para 24. 
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practice.129 This argument had been accepted by both the High Court and the Supreme 
Court of Appeal. 

The Constitutional Court commenced by affirming the requirement for development to be 
sustainable: 

… development cannot subsist upon a deteriorating environmental base. Unlimited development is 
detrimental to the environment and the destruction of the environment is detrimental to 
development. Promotion of development requires the protection of the environment. Yet the 
environment cannot be protected if development does not pay attention to the costs of 
environmental destruction.130  

Having construed the meaning of sustainable development,131 the Court then went on to 
unravel what sustainable development would mean for the country. The Court also 
confirmed that the NEMA requires a consideration, assessment and evaluation of the 
social, economic and environmental impact of any proposed development.132 This, 
according to the Court, is to be done through the framework of integrated environmental 
management.133  

Concerning the nature of the scope and obligation to consider socio-economic conditions, 
the Court found that the objective of such a consideration was not to stamp out 
competition, but “to ensure the economic, social and environmental sustainability of all 
developments, both proposed and existing ones.”134 Thus, “a risk averse and cautious 
approach” had to be applied by all decision-makers when they considered the 
environmental and socio-economic consequences of any proposed work.135 Contrary to 
their assumptions, the environmental authorities were required to consider the socio-
economic impact of the proposed development because such consideration went beyond 

                                        
129  Para 25. Their point of departure was that there was no need to duplicate responsibilities, because 

“the practice of leaving the consideration of need and desirability to the local authority is consistent 
with the principle of intergovernmental co-ordination and harmonisation of policies, legislation and 
actions relating to the environment.”  

130  Para 44. 
131  In over 6 pages, the court consulted many sources in detailing the meaning of sustainable 

development. Some of these include the Stockholm Conference, the Brundtland Report, the Rio 
Declaration and even international cases like the Gabčíkovo-Nagymaros Project (Hungary/Slovakia) 37 
I.L.M. 162 (1998). 

132  S 2(4)(i). 
133  Para 69. Also see ss 23-24 of the NEMA. 
134  Para 78. 
135  Para 81. Thus, the cumulative effect of the proposed development on the environment had to be 

considered. See further Para 82. 
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mere consideration of “need and desirability”.136 This is in contrast to the Ugandan 
Greenwatch v Golf Course case where the court noted that if the authorities had approved 
projects, that alone weighed against the applicants’ issues.137 

In concluding the judgment,138 the Court made some observations related to the roles 
and duties of courts in environmental protection: 

The role of the courts is especially important in the context of the protection of the environment and 
giving effect to the principle of sustainable development. The importance of the protection of the 
environment cannot be gainsaid. Its protection is vital to the enjoyment of the other rights contained 
in the Bill of Rights; indeed, it is vital to life itself. It must therefore be protected for the benefit of 
the present and future generations. The present generation holds the earth in trust for the next 
generation. This trusteeship position carries with it the responsibility to look after the environment. 
It is the duty of the court to ensure that this responsibility is carried out.139  

With this statement, the Court in this case placed itself right at the centre of efforts to 
sustainably protect the environment.  

6.5.2 Property rights and environmental conservation 

The right to property140 and the right to a healthy environment were in issue in HTF 
Developers (Pty) Ltd v. Minister of Environmental Affairs and Tourism and Others (HTF 
Developers).141 The Gauteng environmental provincial authority had issued an 
administrative directive, the legality of which was being challenged.142 The applicant was 
the owner of a property which the applicant sought to subdivide into residential units. 
The applicant had obtained approval for this development from the local government 
authority.143 However, the provincial authority had issued a directive to the effect that the 
applicant was undertaking an illegal activity since there was no authorisation from the 

                                        
136  Para 86. The Court came to this conclusion after agreeing with the applicants that the local authority’s 

consideration of need and desirability fell short of the requirement to assess, consider and evaluate 
the socio-economic and environmental impacts of any proposed development.  

137  See the discussion of Greenwatch v Golf Course in chapter 2,  
138  In a separate judgment, Justice Sachs argued that the issue was not so much about the environment, 

but about commercial sustainability. He thus reasoned that “commercial sustainability only becomes 
a relevant factor under NEMA when it touches on actual or potential threats to the environment.” See 
para 116-119.  For a discussion of the value of the Sachs judgment, see Feris 2008 Constitutional 
Court Review 251-253. 

139  Para 102. Emphasis added.  
140  As enshrined in s 25 of the Constitution of South Africa. 
141  2006 5 SA 512 (T). For a commentary on the case, see Feris L “The socio-economic nature of section 

24(b) of the Constitution – some thoughts on HTF Developers (Pty) Ltd v Minister of Environmental 
Affairs and Tourism (HTF)” 2008 Southern African Public Law 23, 194-207. 

142  Para 1. 
143  Para 3. 
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provincial authority. Further, one of the provincial authority’s objections to the 
development was that the better part of the site was located on an untransformed ridge 
that was “considered to be a sensitive environment, characterised by high biodiversity”.144 
The authority thus directed the applicant to design and implement a plan for the 
rehabilitation of the land. 

Relying on the right to a healthy environment, the court found that the provision had two 
component parts. Section 24(a) accorded the right to an environment that is not harmful 
to health and well-being. Section 24(b) had the nature of a directive principle which has 
the character of a second generation right, and which imposes positive obligations on the 
state for the fulfilment of rights.145 The court noted that section 24(b) has an “aspirational 
form”,146 as if to assume that the state is not obliged to follow through with the 
imperatives of the right to a healthy environment. The court then found that authorities 
and people have a stewardship role as custodians or trustees of the environment for 
future generations.147 This implied that “[a]n owner may not use his or her land in a way 
which may prejudice the community in which he or she lives, because to a degree he or 
she holds the land in trust for future generations”. 148 For this reason, the power accorded 
to the authority to direct anyone to stop activities that may harm the environment (even 
on their own land) was derived from section 24(b), and therefore legitimate.149  

As in HTF Developers, the respondents in Khabisi NO and Another v Aquarella Investment 
83 (Pty) Ltd and Others (Khabisi v Aquarella),150 were owners of properties upon which 
they sought to construct buildings. The applicants issued compliance notices requiring 

                                        
144  Para 8. The authority also argued that there were red data species of plants and biodiversity on the 

ridge in question which could have already been disturbed by the earthworks and infrastructural 
developments made by the applicant. 

145  Para 17. Also see section 2.4.2 in chapter two for a description of second generation rights. 
146  The court observed the following, “[d]espite its aspirational form, or perhaps because of it, section 

24(b) gives content to the entrenched right envisaged by specifically identifying the objects of 
regulation, namely: the prevention of pollution and environmental degradation; the promotion of 
conservation; and the securing of ecologically sustainable development and use of natural resources 
while promoting justifiable economic and social development.” See Feris 2008 Southern African Public 
Law 205 and Kotzé and Du Plessis 2010 Journal of Court Innovation 172 for a critique of this. 

147  For a discussion of the public trust doctrine and stewardship in South Africa, see generally Van der 
Schyff E “Stewardship Doctrines of Public Trust: Has the Eagle of Public Trust Landed on South African 
Soil” 2013 South African Law Journal 130, 369-389. 

148  Para 19. 
149  Para 32. 
150  [2008] (4) SA 195 (T). 
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the respondents to cease all construction activities because they were constructing on a 
place that had sensitive ridge ecosystems and biodiversity.151 Such notices were to the 
effect that the respondents had not obtained the required EIA authorisations in terms of 
the NEMA.152 The respondents ignored the order and continued construction,153 despite 
there being a procedure they could have followed in challenging the issuance of the 
notices.154 Their argument was essentially that they had a right to construct on their own 
property. 

The court rejected the argument of the respondents, finding that environmental 
authorities have an onerous constitutional duty stemming from section 24(b)(ii) which 
would require them to regulate for the purposes of ensuring a healthy environment as 
well as sustainable development.155 As a result, their decision to issue compliance notices 
could not have been mala fide, but were actions aimed at protecting the present and 
future generations by preventing pollution and ecological degradation.156 In a 
reprimanding manner, the court reasoned that it “shudders to imagine the amount of 
damage to the environment and ecology which would result if all people who owned 
properties were to develop them as they wished, much against any objections raised by 
a competent environmental authority.”157  

6.5.3 Litigation costs  

The Constitutional Court had the occasion to pronounce on the issue of costs as they 
related to public interest litigation in a case that involved access to environmental 
information. In Biowatch Trust v Registrar Genetic Resources and Others (Biowatch II),158 
the Constitutional Court had to decide if the making of a cost order against an 
environmental watchdog (when their request for access to information had been upheld 
by the courts) was consistent with the proper judicial approach to costs in constitutional 

                                        
151  Para 27. 
152  S 24(2)(a). The section authorises the Minister to identify activities that may not be commenced unless 

an environmental authorisation has been issued by a competent authority. 
153  Para 7. 
154  The procedure is laid out in s 31M of the NEMA. 
155  Para 27. 
156  Para 27. 
157  Para 27. 
158  2009 (6) SA 232 (CC). 



211 

litigation. While the High Court had ruled that the Registrar for Genetic Resources had 
defaulted in some respects in relation to Biowatch’s request for information related to 
genetic resources,159 the court had gone on to award no costs as a way of showing its 
displeasure at Biowatch’s inept requests for the information.160 Thus, when the case went 
to the Constitutional Court, three NGOs161 applied to be granted amicus curiae status as 
a result of what the court described as a “shockwave” reaction from the costs order.162  

In the words of the court, there was a need to delineate the starting point for the 
determination of costs in cases that involved the right to a healthy environment.163 As a 
starting point, the court ruled that “[t]he primary consideration in constitutional litigation 
must be the way in which a costs order would hinder or promote the advancement of 
constitutional justice.”164 According to the court, the protection of the right to a healthy 
environment will depend not only on the diligence of public officials, but also on the 
existence of a lively civil society willing to litigate in the public interest.165 The court then 
went on to allude to the NEMA166 provision that provides that courts may decide within 
their own discretion not to award costs against unsuccessful litigants who act in the public 
interest and to protect the environment.  

The court found that it was the duty of the state to regulate, and if private parties took 
issue with how the state was regulating a specific issue, then such parties should not be 
punished for requiring the state to observe its constitutional duty.167 As a result, the 
general rule would be that if a private party was successful against the state, the state 
should be ordered to pay the costs, and if the party was unsuccessful, each party was to 
pay its own costs.168 Consequently, having found that Biowatch was successful in 

                                        
159  On balance, Biowatch had actually been successful on its request for information. See para 4. 
160  And also Biowatch’s lack of precision in determining which information it needed. Para 2-3. 
161  These NGOs were the Centre for Child Law, Lawyers for Human Rights and the Centre for Applied 

Legal Studies. The latter specifically raised arguments related to how important it was to facilitate 
public interest litigation in relation to the right to a healthy environment.  

162  Para 5. 
163  Para 9. 
164  Para 16. 
165  Para 19. 
166  S 32(2). 
167  Para 26-28. 
168  Para 43-44. 
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obtaining the environmental information it sought, the court quashed the High Court cost 
orders and instructed the state to pay the costs of Biowatch.169  

6.6 Critical assessment 

The preceding case law showed that violations of the right to a healthy environment were 
argue don the basis of section 24, the constitutional right to a healthy environment. There 
was thus no reliance on the statutory provision. In Save the Vaal, the Supreme Court of 
Appeal was proactive in finding that the inclusion of the right to a healthy environment 
in the Constitution changed the face of administrative environmental decision-making. 
Gone are the days when decisions could be made without due regard to the objections 
of those who might be affected by the resulting violation of the right to a healthy 
environment caused by development activities. Thus, Kotzé observes that this case 
“indirectly, contributed to redirecting future governance efforts by emphasizing that 
governance and legal processes be based on an environmental right and on the concept 
of sustainability provided in this right.”170 Arguably, the relevance of the right to a healthy 
environment would be nugatory if environmental concerns did not form part of the 
decision-making process when decisions that affect that environment were being 
considered. It should be noted also that in coming to its findings the Supreme Court of 
Appeal made a particularly interesting finding that can be contrasted with a decision of 
the Ugandan courts in the NAPE case. In finding that an agreement between the 
government of Uganda and AES could not be challenged because the agreement itself 
would not harm the environment, the Ugandan High Court reasoned as follows: 

An injunction of this nature cannot be given in my view since the agreements per se do not alter the 
environment though the execution thereof places the respondent in a position so as to be able to 
alter the environment by commencing works. I would conclude here that if this is correct then the 
order sought relates to a matter that by itself is not proximate to environmental damage as such 
though the signed agreement could be evidence of a reasonable likelihood of possible harm about 
to be done to the environment171 

The court in Save the Vaal went in the opposite direction, arguing that the issuance of a 
licence itself would directly lead to the licence holder potentially starting mining activities, 
which could alter the environment. Thus, the argument was made earlier that the courts 

                                        
169  For a commentary of the case, see Humby T “The Biowatch Case: Major Advance in South African Law 

of Costs and Access to Environmental Justice” 2012 Journal of Environmental Law 22:1, 125-134. 
170  Kotzé 2007 Review of European, Comparative & International Environmental Law 309. 
171  See para 5 of the NAPE case. 
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in the NAPE case had exercised too much restraint by detaching the conclusion of an 
agreement from the commencement of works, with the possible environmental harms 
that could ensue from the works. This is because for as long as there is environmental 
damage that ensues as a result of works commenced after the agreement is signed, then 
the agreement could be considered a sine quo non of that resulting environmental 
damage. As a result, the court in Save the Vaal properly construed its review role, thereby 
associating itself with two of the roles of the judiciary generally: reviewing 
governmental/agency decisions and facilitating the environmental rule of law. Except for 
alluding to the consequences that were created by the inclusion of the right in the 
Constitution, the Supreme Court did not dissect the right or give content to the 
component parts of the right.   

BP Southern Africa came a few years after Save the Vaal. By citing Save the Vaal, the 
High Court showed reverence to the doctrine of precedent. This demonstrated that the 
necessity of including environmental considerations in administrative decision making was 
now settled practice. In other words, a presumption could be made that the right to a 
healthy environment might be violated if environmental considerations are not factored 
into the decision-making process as required by law. Although not much was said about 
the right to a healthy environment, this case broadly confirmed issues that are directly 
implicated in the right to a healthy environment: the relationship between socio-economic 
factors, people and the environment; that the right to a healthy environment must be 
interpreted within the context of sustainable development and intergenerational equity; 
that environmental and socio-economic concerns are at the centre of an integrated 
approach when it comes to the state’s positive duties relating to the right to a healthy 
environment; and that constitutional protection of the environment requires the balancing 
of interests.172 Clearly, the court expanded the purview of section 24(b) in the way it 
applied the provision to the duty of the authority. In doing so, the court assumed its role 
of reviewing agency decisions and the court also partly facilitated the environmental rule 
of law in its insistence on the relevance of future generations as mandated by the right 
to a healthy environment. 

                                        
172  For a full discussion of these issues, see the discussion in Du Plessis and Kotzé 2007 Stellenbosch Law 

Review 171. 
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The point was made that Fuel Retailers is perhaps the most celebrated decision relating 
to the right to a healthy environment in South Africa. It is no wonder that this case has 
garnered considerable attention.173 The case was particularly important because it 
presented the Constitutional Court with an opportunity to stamp its authority on the 
content and parameters of the right to a healthy environment. The Constitutional Court 
made a valid point about the need to balance interests, by holding that development is 
sustainable only if it is properly balanced with an environmental base that is not 
deteriorating. By making such a finding, the Constitutional Court essentially reasoned that 
section 24 envisaged a situation where environmental protection would be balanced with 
socio-economic development through the lens of sustainable development.174 As was 
shown earlier, the DEA considers sustainable development to be the vehicle to achieve 
ecological sustainability. The Court then came to the same conclusion as various other 
courts in Kenya and Uganda, namely, that a risk-averse approach (or erring on the side 
of excess environmental protection) was critical when decision-makers made decisions 
that could affect the environment.  

What is abundantly clear, though, is that not much was said about the content of the 
right to a healthy environment. For instance, Tladi criticises the court for assuming a link 
existed between the “well-being of human beings” and “socio-economic rights”;175 yet the 
court made no effort to reveal the link.176 Feris observes that the case is much more about 
sustainable development than the right to a healthy environment.177 Indeed, this case 
can be celebrated for the role the court played in fleshing out the meaning of sustainable 
development, which is a fundamental aspect of the right to a healthy environment.178 

                                        
173  See for example Feris L “Sustainable Development in Practice: Fuel Retailers Association of Southern 

Africa V Director-General Environmental Management, Department of Agriculture, Conservation and 
Environment, Mpumalanga Province” 2008 Constitutional Court Review 1, 237-253; Tladi D “Fuel 
Retailers, Sustainable Development & Integration: A Response to Feris” 2008 Constitutional Court 
Review 1, 255-258; Kotzé LJ “The Judiciary, the Environmental Right and the Quest for Sustainability 
in South Africa: A Critical Reflection” 2007 Review of European, Comparative & International 
Environmental Law 16:3, 298-311; Kotzé LJ and Du Plessis AA “Some brief Observations on Fifteen 
Years of Environmental Rights Jurisprudence in South Africa” 2010 Journal of Court Innovation 157-
176. 

174  Specifically, s 24(b)(iii).  
175  Para 44 of the case. 
176  Tladi 2008 Constitutional Court Review 256. 
177  Feris 2008 Constitutional Court Review 236. 
178  Feris 2008 Constitutional Court Review 236; Kotzé and Du Plessis 2010 Journal of Court Innovation 

174; Kotzé 2007 Review of European, Comparative & International Environmental Law 311; 
Christiansen 2013 Stanford Environmental Law Journal 258. The latter argues that the court 
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Arguably, the detail with which the concept was discussed is the kind of detail that is 
required for courts to fulfil their role of advancing the jurisprudence on the right to a 
healthy environment. The case can also be celebrated for the emphasis placed on the 
need to balance competing interests insofar as the environment and socio-economic 
concerns are in issue. For this reason, Kotzé and du Plessis conclude that the case 
confirms the role courts play in upholding environmental rule of law in that it sets out to 
determine whether the authorities had made their decisions according to the precepts 
and tenets of environmental law within the parameters of the concept of sustainable 
development.179 Indeed, the case shows that government and environmental authorities 
will be taken to task for failing to make their decisions according to set environmental 
laws and guidelines. The main contribution of the case, then, is in how the Constitutional 
Court construed the obligations flowing from section 24(b) of the Constitution.  

HTF Developers and Khabisi v Aquarella confirm that private property rights can be limited 
for the purposes of environmental protection, which in this case stems from section 24(b). 
However, holding that section 24(b) has an “aspirational” character (HTF Developers),180 
could be thought to mean that the state is not obliged to follow through with the 
obligations of the right to a healthy environment. Instead, section 24(b) has a mandatory 
character, especially given that the Constitution does not accord duties to individuals for 
environmental protection. Like the Kenyan case of Park View Shopping Arcade,181 the 
court confirmed that private property concerns cannot supplant environmental concerns 
and that the right to property can be limited for the purposes of preventing pollution and 
ensuring sustainable development. 

                                        
“constitutionalizes” the concept of sustainable development in the way it handles the concept and 
relates it back to constitutional tenets. 

179  Kotzé and Du Plessis 2010 Journal of Court Innovation 174. 
180  The court observes the following, “[d]espite its aspirational form, or perhaps because of it, section 

24(b) gives content to the entrenched right envisaged by specifically identifying the objects of 
regulation, namely: the prevention of pollution and environmental degradation; the promotion of 
conservation; and the securing of ecologically sustainable development and use of natural resources 
while promoting justifiable economic and social development.” See Feris 2008 Southern African Public 
Law 205 and Kotzé and Du Plessis 2010 Journal of Court Innovation 172 for a critique on this. 

181  See the discussion of the case under section 5.5.3 above. 
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Biowatch II is similar to what the Kenyan courts found in Ali v National Housing 
Corporation, a case in which security for costs was required by the defendant.182 To put 
the case in context, a challenge against the state related to the violation of the right to a 
healthy environment would ordinarily be one that directs the state to properly undertake 
its role in terms of section 24(b). Thus, the Constitutional Court essentially ruled that the 
state cannot be awarded costs when the case arose out of the necessity to force the state 
to observe its obligations of promoting, protecting, respecting and fulfilling the right to a 
healthy environment. As with the other judgments discussed above, this case 
demonstrates how the courts are prepared to challenge the state and its agencies for 
failing to abide by its constitutional duties. Also, it shows how activism on the part of the 
courts is required if justice is to be achieved. 

6.7 Summary and conclusion 

The main question which this chapter sought to address was the following: how have the 
courts in South Africa advanced the right to a healthy environment? The question was 
answered through discussing the following issues: 

i. the structure of the South African courts in terms of the Constitution of South 
Africa and the constitutional provisions that secure the independence of the 
judiciary;  

ii. South Africa’s constitutional and framework environmental legislation, with a view 
to establishing how they provide for the right to a healthy environment; 

                                        
182  The court in Ali v National Housing Corporation held the following: “Having found that the right pursued 

or sought to be enforced by the Plaintiffs is a constitutional right under the Bill of Rights (Article 42) 
for a clean and healthy environment for which access is guaranteed under both Article 48 on the 
general access to justice and specifically under Article 70 of the Constitution on enforcement of 
environmental law matters, I find that to require the provision of undertaking in damages or other 
security contemplated under Order 40 rule 2 (2) of the civil Procedure Rules would unduly hamper the 
right of access to justice in that if the injunction is refused because the Plaintiffs cannot undertake in 
damages they will be compelled to undergo what may turn out to be an unclean and unhealthy 
environment for the period of trial before their right can be enforced by a final order. Such a scenario 
would render the constitutional protection under the Bill of Rights illusory and of no meaningful effect: 
a complainant would be required to suffer a violation until a declaration after hearing of the suit 
outlaws the offending act by which time the injury may be complete irreversible and irreparable.” At 
para 6. 
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iii. the extent to which the South African judiciary has advanced the right to a healthy 
environment and the challenges related to the protection, promotion, respect and 
fulfillment of the right to a healthy environment.  

The general background revealed that South Africa had a past that was marred by gross 
human rights violations perpetrated through the system of apartheid. It is this system 
and the desire to completely move away from it that provided the impetus for the 
negotiation of a new constitution. The resulting 1996 Constitution has been considered 
world leading as it comes complete with an elaborate Bill of Rights which has to be 
respected, protected, promoted and fulfilled by the state and in some instances by private 
parties to the extent that it operates horizontally. The Constitution itself is set as the 
supreme law of the land, meaning that it sets the benchmark for all law and conduct in 
South Africa.  

In terms of judicial structure, the chapter found that the Constitution vests judicial 
authority in the judiciary, which is divided between superior courts and lower courts. The 
superior courts consist of the Constitutional Court, the Supreme Court of Appeal, the High 
Court and any other similarly placed court. The lower courts consist of the Magistrates’ 
Courts. While in the past the Constitutional Court was the highest court in constitutional 
matters, a recent constitutional amendment has now given the Constitutional Court the 
jurisdiction to hear any matter that has an arguable point of law of general public 
importance. The section concluded by noting that while South Africa had an 
environmental court at some point, this court was disbanded after a few years. This 
means that, unlike he situation in Kenya, cases that have to do with the right to a healthy 
environment are determined by the general courts.  

The next section demonstrated that the trias polica exists in South Africa, as the 
Constitution vests three different powers in three different bodies. Judicial authority lies 
with the courts, executive authority is given to the executive, and legislative authority is 
given to Parliament. Following the discussion in chapter three, it was noted that the 
judiciary in South Africa serves as a watchdog over other organs of state. On judicial 
independence, the section observed that it is entrenched in South Africa through 
elaborate provisions like section 165(2): “[t]he courts are independent and subject only 
to the Constitution and the law, which they must apply impartially and without fear, 
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favour or prejudice.” Such a provision does two things: it distinguishes the courts from 
the other branches and subjects the courts to the law. The section concluded with a 
description of the provision that allows for the enforcement of rights. These provisions 
were found to be expansive in nature, allowing for individual, group as well as public 
interest litigation. Overall, despite there being legitimate threats to the separation of 
powers and judicial independence, the South African Constitution has sufficient provisions 
that could be used to counter such threats.  

With the above as background, the discussion then turned to the right to a healthy 
environment. The chapter observed that the 1996 Constitution’s Bill of Rights came 
complete with a provision on the right to a healthy environment. The wording of the right 
revealed a number of issues. First, the right is anthropocentric. Second, the right accepts 
that there must be development, but that such development must be balanced with 
environmental protection. Third, the right creates obligations for the state to protect the 
environment even for future generations. However, nowhere in the Constitution are there 
duties created for individuals to protect the environment. The NEMA, the framework law, 
does not provide for the right to a healthy environment. In contrast, both the 
Constitutions of Uganda and Kenya provide individual duties for environmental protection 
and both countries’ framework laws reiterate the right to a healthy environment. 
However, the NEMA has a specific provision that allows for litigants to bring actions for 
the protection of the environment.183 Also, this framework gives the courts the discretion 
when to award costs, depending on the nature of the environmental litigation.184 The 
section concluded by observing that judicial structures are in place, and a framework for 
the right to a healthy environment exists, both of which are necessary for environmental 
protection. 

Concerning the case law, there is general agreement amongst a number of scholars that 
the scope and meaning of section 24 have not been fully clarified by the courts.185 Indeed, 
despite the many years for which the right to a healthy environment has existed, there 

                                        
183  See s 32(1)(e) of the NEMA. 
184  S 32(2). 
185  Kidd 2006 Potchefstroom Electronic Law Journal 89; Kotzé and Du Plessis 2010 Journal of Court 

Innovation 169; De Wet and du Plessis 2010 African Human Rights Law Journal 362; Feris 2008 South 
African Journal on Human Rights 38; Du Plessis 2011 South African Journal on Human Rights 281 
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is not much in the way of case law that has dealt with the right to a healthy environment 
in any meaningful measure of detail regarding its meaning and component parts. Yet, 
what is striking about the cases that have been surveyed is that in all of them, there was 
a demonstrable effort on the part of the courts to develop the law relating to 
administrative decision making in relation to environmental matters. Did the courts 
interpret or give content to the right to a healthy environment? Perhaps not, because 
apart from what we already know about health or well-being (within the context of the 
whole thesis), the courts in South Africa, as in other countries discussed thus far, have 
not added their voice to these issues. However, what the courts did in all the cases 
assessed was to interpret and explain the nature of the obligations flowing from article 
24. This in itself is a worthy contribution for two main reasons: it creates a consistent 
precedent for courts and it gives direction to the executive for future environmental 
decision making.  
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CHAPTER 7 
THE JUDICIARY AND THE RIGHT TO A HEALTHY ENVIRONMENT 

IN ZIMBABWE 

7.1 Introduction 

This chapter investigates the Zimbabwean courts and how the courts have dealt with the 
right to a healthy environment. As far as could be established, there is little in the way of 
scholarship and commentary on the right to a healthy environment in Zimbabwe or on 
the cases in which the right has been an issue. A considerable part of the analysis is 
therefore original scholarship and interpretation.  

The chapter commences with a background on Zimbabwe. This background reveals 
Zimbabwe’s environmental conditions and its governance and constitutional history. This 
sets the tone for a discussion of the country’s judicial structure, including the types of 
courts existing in the country and the constitutional parameters within which these courts 
operate in deciding cases. Thereafter, the discussion considers the laws providing for the 
right to a healthy environment and the jurisprudence that has dealt with the right.1 As 
with the other chapters, the final part offers a critical assessment of the way the courts 
have dealt with the right to a healthy environment.  

In keeping with the previous format and analytical approach, the discussion in this 
chapter assesses the following issues: 

i. the structure of the Zimbabwean courts in terms of the Constitution of Zimbabwe 
and the constitutional provisions that secure the independence of the judiciary;2  

ii. Zimbabwe’s constitutional and framework environmental legislation with a view to 
establishing how they provide for the right to a healthy environment;3 

                                        
1  Many of the cases that are discussed in this chapter were unreported. They were obtained by the 

author from the organisations which were involved in the cases (the Zimbabwe Environmental Law 
Association and the Environmental Management Agency). The cases and their summaries are all on 
record with the author.  

2  Section 7.3. 
3  Section 7.4. 
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iii. the extent to which the Zimbabwean judiciary has advanced the right to a healthy 
environment and the challenges related to the protection, promotion, respect and 
fulfillment of the right to a healthy environment.4  

7.2 Contextual background 

Zimbabwe is a former British colony and was called Southern Rhodesia before the period 
1980.5 This colonial period was characterized by a development model that was skewed 
in favor of economic development at the expense of the environment and natural 
resources.6 This partly changed after independence in 1980, with Zimbabwe transitioning 
to becoming the so-called “breadbasket of Southern Africa”.7 The period was short-lived, 
though, as “the country has turned from a paragon of post-colonial development to the 
other extreme of being a model of post-colonial misrule and confusion”.8 Despite this 
unfortunate turn of events, Zimbabwe still has an extensive natural resource base which 
consists of mineral extraction, agricultural activities, water resources and wildlife.9 
Estimates suggest that the proportion of Zimbabweans living in rural areas and relying 
on the environment and this natural resource base for their livelihoods is 70%.10 Currently 
the country’s economy is largely dependent on the environment and this natural resource 
base.11 For example, the largest contributors to the GDP in 2016 were minerals and 
tobacco.12 Consequently, related environmental problems (as identified by EMA 
Zimbabwe) include deforestation, droughts, desertification, soil erosion, fires, water 
pollution, loss of biodiversity, air pollution and poor waste management.13  

                                        
4  Sections 7.5 and 7.6. 
5  Martin 2006 The Round Table 241. 
6  Murombo 2011 “Balancing Interests” 559. 
7  Sachikonye 2002 Review of African Political Economy 13; Maphosa 1994 Nordic Journal of African 

Studies 53. 
8  Murombo 2011 “Balancing Interests” 557. 
9  Dhliwayo 2016 “A Critical Examination of the Scope, Content and Extent of Environmental Rights” 2; 

Brazier 2015 Climate Change in Zimbabwe 8; ZELA 2014 Strategic Interventions and Focus Issues 11. 
10  Dhliwayo 2016 “A Critical Examination of the Scope, Content and Extent of Environmental Rights” 3; 

Brazier 2015 Climate Change in Zimbabwe 126. 
11  Brazier 2015 Climate Change in Zimbabwe 21. 
12  Monyau and Bandara 2017 Zimbabwe 2; Brazier 2015 Climate Change in Zimbabwe 20; Raftopoulos 

2013 Journal of Southern African Studies 974. 
13  Monyau and Bandara 2017 Zimbabwe 11. This is even exemplified through the country’s current 

economic blueprint: Zimbabwe Agenda for Sustainable Socio–Economic Transformation (ZIMASSET). 
While this economic blueprint is predisposed towards the exploitation of natural resources, ZIMASSET 
does acknowledge the bad state of Zimbabwean environmental management, noting that the 
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Better known as the Lancaster House Constitution, Zimbabwe’s first post-colonial 
constitution was created in 1979 in Lancaster as the Schedule to the Zimbabwe 
Constitution Order 1979.14 This Constitution was described as a cease-fire constitution,15 
one that typified most post-colonial Lancaster House-architectured constitutions. As with 
other such Lancaster House constitutions (like those of Uganda and Kenya), Zimbabwe’s 
post-colonial constitution was shallow, ineffective and “honoured in the breach rather 
than in the observance.”16 This post-colonial Zimbabwean Constitution has been amended 
at least 19 times,17 often in response to political whims and to efforts by the courts to 
advance human rights protection.18 For instance, the Lancaster House Constitution was 
amended in such a way that it no longer reflected corporal punishment as being inhuman 
and, degrading after the Supreme Court ruled in S v A Juvenile19 that corporal punishment 
violated section 15 of the Lancaster House Constitution.20 Other controversial 
amendments would also be made. An example is Amendment 17, which allowed for the 
compulsory acquisition of land without compensation while expressly excluding the 
jurisdiction of any court to entertain a challenge to such acquisitions.21 This meant that 
the role of the courts in the determination of the legality of the amendments was 
effectively curtailed. As will become evident, it became something of a trend to cut the 
judiciary’s feet off from under it.  

Consequently, people gradually began to perceive the Lancaster House Constitution as 
illegitimate and unacceptable.22 Faced with political pressures, the Zimbabwean 
government initiated a constitutional reform process that resulted in the Constitutional 

                                        
challenges (like EMA Zimbabwe) include pollution, poor waste management, deforestation, land 
degradation and biodiversity loss. Government of Zimbabwe 2013 ZIMASSET 24. 

14  (SI 1979/1600 of the United Kingdom) 
15  Murombo 2011 African Human Rights Law Journal 122; Dzinesa 2012 Zimbabwe’s Constitutional 

Reform Process 1; ZLHR and NCA 2009 Economic, Social and Cultural Rights in Zimbabwe 2. 
16  Murombo 2011 African Human Rights Law Journal 122. 
17  Madebwe 2015 Law, Environment and Development Journal 115; Dzinesa 2012 Zimbabwe’s 

Constitutional Reform Process 2; Murombo 2011 “Balancing Interests” 562. 
18  Dzinesa 2012 Zimbabwe’s Constitutional Reform Process 2; Murombo 2011 African Human Rights Law 

Journal 137.  
19  1989 (2) ZLR 61 (S). 
20  The provision offered protection against torture and inhuman and degrading punishment and 

treatment. This was a clear violation of the rule of law as discussed in chapter 3 above. It will be 
recalled that the rule of law does not allow for retrospective legislation as a way of avoiding court 
judgments. See Turpin and Tomkins 2007 British Government and the Constitution 87; Martin 2006 
The Round Table 248. 

21  See s 16B(3)(a). This was related to the then initiated Fast Track Land Reform Programme (FTLRP). 
22  Madebwe 2015 Law, Environment and Development Journal 115 
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Commission’s Draft Constitution, 2000.23 The president, however, did not agree with this 
draft constitution and he amended parts of it, retaining an all-powerful presidency and 
severely restricting the rights to private ownership of land.24 This draft constitution was 
rejected outright by 54.31 % of those who participated in a referendum.25 In 2009 
Zimbabwe formed an entity that would be tasked with spearheading a new constitutional 
reform process: the Select Committee of Parliament on the New Constitution (COPAC). 
The group was even forced to take lessons in constitution-drafting processes.26 In 
addition, through COPAC, a coalition of environmental civic organisations27 was created 
for the purpose of contributing to the constitutional debate on environmental rights 
generally.28 Thus, until 2013 no Zimbabwean constitution had codified the right to a 
healthy environment.  

7.2.1 The 2013 constitutional framework 

The Constitution of Zimbabwe came into being through a referendum that was held 
throughout the country and was approved by roughly 95% of those who participated.29 
This Constitution is the supreme law of the land, requiring all laws and conduct to accord 
with it.30 As is the case in all the other countries in this study, this implies that any law 
has to be in line with the provisions of the Constitution and advance constitutional 
aspirations. In terms of the Constitution, it is a duty of the state, all its institutions and 

                                        
23  Ncube 2013 Africa Spectrum 102; Dzinesa 2012 Zimbabwe’s Constitutional Reform Process 3; 

Murombo 2011 “Balancing Interests” 564. 
24  Dzinesa 2012 Zimbabwe’s Constitutional Reform Process 3. 
25  Dzinesa 2012 Zimbabwe’s Constitutional Reform Process 4. There were some other endeavors at 

constitutional reform. These included the National Constitutional Assembly’s 2001 Draft Constitution, 
which was more liberal, and the 2007 Kariba Draft Constitution, which was negotiated by the ruling 
party and the opposition parties in secret. Both these constitutions were never even put to a public 
referendum.   

26  Dzinesa 2012 Zimbabwe’s Constitutional Reform Process 6. 
27  This group was the Land, Environment and Natural Resources Civil Society Cluster on Constitutional 

Reform.  
28  The 2000 Draft Constitution had an environmental right as part of the state’s National Objectives, 

rather than in the Bill of Rights. This was the same with the Kariba Draft Constitution of 2008, which 
also had an environmental right under National Objectives. 

29  Raftopoulos 2013 Journal of Southern African Studies 974; BBC 2013 
http://www.bbc.co.uk/news/world-africa-21845444. More than 3 00 000 people participated, which 
represented almost half of those registered to vote.  

30  See s 2. Traditionally, however, one of the main problems with the Zimbabwean legal structure is that 
parliament has always been powerful. It amended the post-colonial constitution on many occasions. 
Murombo has therefore voiced concern over whether the government would respect the 2013 
Constitution. Murombo 2011 African Human Rights Law Journal 137. 

http://www.bbc.co.uk/news/world-africa-21845444
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agencies, and every person and juristic person to “respect, protect, promote and fulfil” 
the rights in the Bill of Rights.31 Further, the Bill of Rights itself binds the executive, the 
legislature and the judiciary.32 Unlike the previous constitution, the 2013 Constitution has 
an elaborate Bill of Rights that recognises the right to a healthy environment.33 

7.3 The Zimbabwean Court Structure 

7.3.1 The hierarchy of the courts 

As in Kenya, judicial authority in Zimbabwe is derived from the people, who vest this 
authority in the courts.34 The courts are in turn tasked with defending and protecting the 
Bill of Rights. When doing so, they are required to observe the following:  

46 Interpretation of Chapter 4 
(1) When interpreting this Chapter, a court, tribunal, forum or body— 
(a) must give full effect to the rights and freedoms enshrined in this Chapter; 
(b) must promote the values and principles that underlie a democratic society based on openness, 
justice, human dignity, equality and freedom, and in particular, the values and principles set out in 
section 3; 
(c) must take into account international law and all treaties and conventions to which Zimbabwe is 
a party; 
(d) must pay due regard to all the provisions of this Constitution, in particular the principles and 
objectives set out in Chapter 2; and 
(e) may consider relevant foreign law. 

 

Interestingly, these provisions are similar to those found in the Constitution of Kenya,35 
which was promulgated just over six years ago. This suggests that constitutional 
developments in Africa are not happening in a vacuum. As a further testament to how 
the judiciary holds a place that is unique amongst the organs of state, the Constitution 
also requires the judiciary to continuously learn and to keep abreast of both national and 
international developments for the purposes of enhancing its knowledge and skills: 

Members of the judiciary must take reasonable steps to maintain and enhance their professional 
knowledge, skills and personal qualities, and in particular must keep themselves abreast of 
developments in domestic and international law.36 

                                        
31  S 44 of the Constitution. 
32  S 45(1) of the Constitution. 
33  A discussion of some of the features of the 2013 Constitution follows in section 7.3 and section 7.4. 
34  S 162 of the Constitution. 
35  See Article 20(3) of the Constitution of Kenya.  
36  S 165(7) of the Constitution. 
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It is not clear what “reasonable steps” specifically entails, but the existence of such a 
provision in the Constitution is quite unique. This is something not required of the 
executive, the legislature or any of the courts in the other countries studied in this thesis. 
This arguably reveals that the drafters of the Constitution were mindful of the fact that 
in a highly globalized world, legal development is dependent not only on developments 
in the domestic context but also on developments in foreign jurisdictions and 
internationally. It is such provisions which could encourage judges to engage in 
comparative borrowing. 

The courts are divided into superior and lower courts. The superior courts are the 
Constitutional Court, the Supreme Court, the High Court, the Labour Court and the 
Administrative Court.37 The lower courts include Magistrates Courts, customary courts 
and any other courts established by an Act of Parliament.38 For the first time in the 
country’s history, this Constitution created a Constitutional Court,39 which sits as the 
highest court in constitutional matters.40 The Supreme Court is the highest court in all 
other matters.41 As far as hierarchy is concerned, Zimbabwe follows the doctrine of 
precedents, with the decisions of higher courts binding lower courts.42  

Interestingly, during the COPAC constitutional drafting process the drafters briefly 
considered the idea of creating an environmental court for the country.43 However, this 
was left out of the final Constitution, with no official reason or explanation being given.  

7.3.2 The separation of powers, judicial independence and the rule of law 

Writing on issues related to the Zimbabwean constitutional debate, Murombo expresses 
the opinion that the efficacy of the right to a healthy environment is dependent on many 
variables which could include a country’s politics, the absence or presence of the rule of 
law, and the implementation and enforcement of environmental law.44 These variables 

                                        
37  Ss 162(a)-(e) of the Constitution. 
38  Ss 162(f)-(h) of the Constitution. 
39  S 162(a) of the Constitution. 
40  S 167(1)(a) of the Constitution. 
41  S 169(1) of the Constitution. 
42  Murombo 2011 “Balancing Interests” 561. 
43  COPAC 2012 Drafting Instruments 25. 
44  Murombo 2011 African Human Rights Law Journal 121. 
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are particularly pertinent in a country such as Zimbabwe, which has garnered 
international attention over the years for all the wrong reasons, not least its failure to 
respect human rights or judicial decisions. If there is no separation of powers, judicial 
independence or the rule of law, then environmental protection is arguably going to be a 
complex task. To this end, it is important to flesh out how these issues are addressed in 
the new Constitution. 

The 2013 Constitution divides governance powers in Zimbabwe between the executive, 
the legislature and the judiciary. The first indication of the existence of this separation of 
powers can be found in the supremacy clause, where it is noted that the Bill of Rights 
binds the executive, legislative and judicial institutions.45 As in Kenya, the Constitution of 
Zimbabwe notes that power for the executive,46 legislature47 and judiciary48 is derived 
from the people, with these organs exercising such powers on behalf of the people. Also, 
as with Uganda, Kenya and South Africa, there is a system of checks and balances in 
Zimbabwe. The Constitution of Zimbabwe requires the state to assist the courts to ensure 
their independence and proper functioning,49 while the decisions of the courts bind the 
state.50 This confirms the earlier findings in chapter three, that while the hallmark of the 
trias politica is the division of powers and the uniqueness of the functions of each arm of 
government,51 there will always be a degree of reliance and dependence amongst the 
three arms of the state. 

The Lancaster House Constitution was not supportive of an independent judiciary. For 
instance, the president had the power to remove any judge for “any cause”, as long as a 
recommendation had been received from a tribunal which the president himself would 
have set up.52 This, however, did not deter the Zimbabwean courts from being 
progressive in relation to upholding civil and political rights.53 The lack of independence 
took a turn for the worse in the 2000s with the land reform programme. During this time, 

                                        
45  S 2(2) of the Constitution. 
46  See s 88(2) of the Constitution. 
47  See s 117(1) of the Constitution. 
48  See s 162 of the Constitution. 
49  S 164(2)(b) of the Constitution. 
50  S 164(3) of the Constitution. 
51  See section 3.2.1 above. 
52  S 87 of the Constitution. The judicial service commission was also entirely appointed by the president. 

See s 90. 
53  Moyo 2007 “Corrupt judges and land rights in Zimbabwe” 35. 
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war veterans went as far as invading the Supreme Court and preventing the court from 
hearing a case brought by the Commercial Farmers Union.54 Also, the police had begun 
to disregard court orders at will. For instance, without any sound basis, in Commissioner 
of Police vs. Commercial Farmers Union,55 the Commissioner of Police challenged a court 
order that required invaders of farmlands to be evicted. Thereafter, reports show that 
activist judges were removed and replaced with judges who were compliant and 
supportive to the executive.56 The lack of judicial independence was so severe that a 
number of highly regarded judges were forced into exile, including, among others, 
justices Michael Gillespie, Ahmed Ibrahim and Ishmael Chatikobo, after they were 
intimidated for the judgments they had made.57 

It is within this context that the independence of the judiciary must be understood in 
Zimbabwe. Currently, judicial independence is safeguarded through a provision that 
subjects the courts only to the Constitution, “which they must apply impartially, 
expeditiously and without fear, favour or prejudice.”58 No one and no institution may 
interfere with the work of the judiciary and, as noted above, the state is required, through 
legislative and other measures, to “assist and protect the courts to ensure their 
independence, impartiality, dignity, accessibility and effectiveness”.59 Ironically 
(considering current political events), of all the countries discussed, Zimbabwe’s 
Constitution has the most elaborate set of guidelines for judicial functions. To start with, 
the Constitution recognises that public trust in the judiciary is essential to the work and 
legitimacy of the judiciary. For this reason, the Constitution requires members of the 
judiciary to “honour their judicial office as a public trust and … strive to enhance their 
independence in order to maintain public confidence in the judicial system.”60 Further, 
unlike any of the other Constitutions discussed, and perhaps owing to a history where 
the judiciary was very much under the control of the executive, the Constitution of 

                                        
54  Martin 2006 The Round Table 250; Human Rights Watch 2008 Zimbabwe–Our Hands Are Tied 14; 

Moyo 2007 “Corrupt judges and land rights in Zimbabwe” 36. Some of the war veterans were shouting 
slogans like “Kill the judges”. 

55  (HC 3985/2000). 
56  ZLHR and NCA 2009 Economic, Social and Cultural Rights in Zimbabwe 26; Moyo 2007 “Corrupt judges 

and land rights in Zimbabwe” 35. 
57  Human Rights Watch 2008 Zimbabwe–Our Hands Are Tied 14; Moyo 2007 “Corrupt judges and land 

rights in Zimbabwe” 36.  
58  S 164(1) of the Constitution. 
59  S 164(2)(b) of the Constitution. 
60  S 165(2) of the Constitution. 
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Zimbabwe has specific prohibitions for the judiciary. The judiciary is prohibited from 
engaging in political activities,61 holding office in political parties/organisations,62 and 
soliciting funds or contributing towards political organisations,63 and there is a prohibition 
on judges attending any political meetings.64 This clearly sets the judiciary at a distance 
from the other members of the trias politica, and it facilitates their independence. 

Nothing exemplifies the erosion of the rule of law in Zimbabwe more than the land reform 
that was undertaken in 2000.65 Arguably, the land issue had to be addressed, but as 
noted earlier, nothing justified ousting the jurisdiction of the courts to determine the 
legality of the land redistribution process. Also, nothing justified disregarding judicial 
pronouncements on the issue or the intimidation of judges. Thus, as a matter of context, 
the rule of law in Zimbabwe has been weak. For this reason, the rule of law is elaborated 
comprehensively in the 2013 Constitution. First, like its South African counterpart, the 
Constitution notes that the rule of law is one of the founding values and principles of the 
Constitution.66 This implies that the rule of law must either directly or indirectly inform all 
actions of the state and all functions of the judiciary. Second, the Constitution connects 
judicial independence with the rule of law, noting that independence, impartiality and 
effectiveness are central to the rule of law.67 This confirms the finding in chapter three68 
that there is an inseparable link between the separation of powers, judicial independence 
and the rule of law. Third, the Constitution of Zimbabwe explicitly requires the judiciary 
to be guided by the rule of law. When exercising judicial authority the Constitution 
requires the judiciary to be guided by the principle that “the role of the courts is 
paramount in safeguarding human rights and freedoms and the rule of law.”69 
Accordingly, the rule of law is the foundation upon which courts must measure state 
actions in, for example, protecting, respecting, promoting and fulfilling human rights, 
including the right to a healthy environment. Based on this structure, it stands to reason 

                                        
61  S 165(4)(a) of the Constitution. 
62  S 165(4)(b) of the Constitution. 
63  S 165(4)(c) of the Constitution. 
64  S 165(4)(d) of the Constitution. 
65  Martin 2006 The Round Table 249. 
66  S 3(1)(b). 
67  S 164(2) of the Constitution.  
68  See section 3.2 above. 
69  S 165(1)(c) of the Constitution. 
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that the necessary constitutional framework is in place, at least on paper, for moving 
away from the country’s immediate past, which was indifferent to the rule of law. 

As has already been established in previous chapters, the role of the courts in protecting 
rights can be fulfilled only when issues are brought before them. While the Lancaster 
House Constitution adopted a common law approach to standing70 (which, as in apartheid 
South Africa meant that direct harm had to be shown before one could enforce rights),71 
the 2013 Constitution contains liberal standing provisions. The criteria for who may 
approach the courts for the enforcement of rights are given under section 85 of the 
Constitution of Zimbabwe: 

Enforcement of fundamental human rights and freedoms 
 (1) Any of the following persons, namely— 
 (a) any person acting in their own interests; 
 (b) any person acting on behalf of another person who cannot act for themselves; 
 (c) any person acting as a member, or in the interests, of a group or class of persons; 
 (d) any person acting in the public interest; 
 (e) any association acting in the interests of its members;  
is entitled to approach a court, alleging that a fundamental right or freedom enshrined in this Chapter 
has been, is being or is likely to be infringed, and the court may grant appropriate relief, including a 
declaration of rights and an award of compensation. 

There are further provisions that require rules to be created ensuring that access to the 
courts is fully facilitated and that formalities and procedural technicalities are kept to a 
minimum.72 It would seem, then, at least on paper, that Zimbabwe has a constitutional 
framework that enables the judiciary to adjudicate rights in general and the right to a 
healthy environment in particular.  

Suffice it to say, based on the above, that unlike the previous Lancaster House 
Constitution, the 2013 Constitution of Zimbabwe now has a uniform constitutional 
framework that clearly demarcates the division of power among the three arms of state, 
secures judicial independence, and calls for respect for the rule of law. As has already 
been established, laws on paper do not automatically translate into laws in practice. 
Accordingly, the discussion below investigates how effective these provisions will be in 
the lives of people and particularly in the efforts to protect the environment.  

                                        
70  Chiduza and Makiwane 2016 Potchefstroom Electronic Law Journal 1. 
71  See s 24(1) of the Lancaster House Constitution.  
72  S 85(3)(a)-(c) of the Constitution. 
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7.4 Constitutional and framework environmental provisions on the right to a 

healthy environment  

Madebwe argues that the right to a healthy environment has always existed in Zimbabwe, 
since the right could be inferred from the law of delict through the Aquilian action and 
nuisance laws.73 Dhliwayo agrees and concludes that the failure to enforce the “unwritten” 
right to a healthy environment in Zimbabwe before the 2013 Constitution was the result 
of other factors, and not because of the absence of the right to a healthy environment in 
the Lancaster House Constitution.74 This argument could be challenged, however. 
Arguably, common law delict and nuisance claims mostly turn on private property issues, 
whereas the right to a healthy environment also concerns societal, community and public 
policy interests. Thus, it is hardly possible to sufficiently provide for the right to a healthy 
environment through common law, although some of the aspects this right usually seeks 
to embrace could be protected through the common law. What is clear, though, is that 
Zimbabwe’s erstwhile environmental policy and framework has been consistently 
described as archaic, as it was centered on promoting exploitation rather than 
conservation.75 Indeed, before the enactment of the EMA in 2002, Zimbabwe’s 
environmental laws were sectoral and fragmented, with at least 18 different statutes 
(which were further administered by over eight different ministries)76 regulating 
environmental matters without any framework law in place and without these laws being 
embedded in a constitutional rights-based foundation. Such an approach predictably 
impacted negatively on the efficacy of the environmental protection effort. 

7.4.1 The constitutional framework on the right to a healthy environment 

As far as the inclusion of the right to a healthy environment in the Constitution is 
concerned, COPAC found that out of 1946 wards in the country, 951 (48.87%) wards 

                                        
73  Madebwe 2015 African Human Rights Law Journal 116. As an example, he demonstrates that if a 

person polluted land, the owner of the land could institute an action on the basis of that pollution, 
thereby vindicating the right to a healthy environment en passant. 

74  Dhliwayo 2016 “A Critical Examination of the Scope, Content and Extent of Environmental Rights” 51. 
75  Murombo 2011 African Human Rights Law Journal 138. Such environmental laws were largely natural 

resource extraction oriented, and they were also discriminatory. Also see Naome, Rajah and Jerie 2012 
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76  Naome, Rajah and Jerie 2012 Journal of Emerging Trends in Economics and Management Sciences 
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supported the idea of a right to a healthy environment.77 This indicates that a sizeable 
percentage of the country acknowledged that there is indeed a need for environmental 
protection through a rights-based approach. Thus, the right to a healthy environment 
found its way into the 2013 Constitution. Structurally, the right is almost similar to those 
of the other countries surveyed in this thesis, and more particularly, to South Africa’s 
right: 

(1) Every person has the right- 
(a) to an environment that is not harmful to their health or well-being; and 
(b) to have the environment protected for the benefit of present and future generations, through 
reasonable legislative and other measures that- 

(i) prevent pollution and ecological degradation; 
(ii) promote conservation; and 

(iii) secure ecologically sustainable development and use of natural resources while promoting 
economic and social development. 
(2) The State must take reasonable legislative and other measures, within the limits of the resources 
available to it, to achieve the progressive realisation of the rights set out in this section.78 

As far as could be established, there is no written commentary on the potential meaning 
of the right to a healthy environment as it is enshrined in the Constitution. It is reasonable 
to assume, however, that since the right to a healthy environment in Zimbabwe is similar 
to South Africa’s, the potential meaning accorded to its central concepts would also be 
similar, although admittedly these concepts must be interpreted in the light of 
Zimbabwe’s specific political and socio-economic circumstances. As a starting point, the 
environment envisioned is one that is not “harmful” to the “health” and “well-being” of 
people. From this wording, the right is clearly anthropocentric, as the determination of 
harmful is in relation to “every person”. Further, as noted in chapter two, health in this 
instance would mean being free from any harmful effects, like pollution.79 This would 
differ from well-being, which would go further and include issues like noise, which 
disturbs comfort and welfare.80 The words “to have the environment protected” imply 
that an obligation is placed on the state to protect the environment. While it is not stated 
as such in the wording of the right itself, such an obligation would correlate with the state 
duty to promote, protect, respect and fulfill rights.81 The phrase “for the benefit of present 
and future generations” would require that planning is not done on a short-term basis 

                                        
77  COPAC 2012 National Statistical Report Version 1 189. 
78  S 73 of the Constitution.  
79  See section 2.3.4 above. 
80  See section 2.3.4 above. 
81  See s 44 of the Constitution. 



232 

but on a long-term one, in view of the fact that decisions might not only have implications 
for the present generation but also for generations yet to come. 

Sustainable development is mentioned only once in the Constitution. By requiring 
development to be ecologically sustainable, the Constitution creates a benchmark through 
which development will be measured. For example, if an issue is brought before them, 
courts will thus have the task of balancing the competing interests of development and 
environmental protection. In the immediate past it seems that courts have not had the 
chance to do such balancing, as proven by the lack of any significant jurisprudence on 
this particular issue (see the discussion below). What is clear, though, is that socio-
economic development has for the most part been occurring at the expense of the 
environment. Much of this can also be tied to the country’s “Look East” policy, which has 
resulted in various neo-colonial-type deals with countries from the East, mostly China.82 

Zimbabwe’s provision of a right to a healthy environment also subjects the fulfillment of 
the right to a healthy environment to the concept of the “progressive realization of rights.” 
This concept is largely understood to be applicable to economic, social and cultural rights 
and means that fulfilling economic, social and cultural rights obligations “requires 
economic resources, and the financial constraints faced by many developing countries 
may make simultaneous and immediate fulfilment of all ESR [economic and social rights] 
rights obligations impossible.”83 For this reason, it is possible that the right to a healthy 
environment may well be considered less important than “pure” socio-economic interests 
and rights such as access to housing. Indeed, past events in the country seem to 
demonstrate this. For example, there have not been sufficient efforts to tackle the 
sanitation problems in Zimbabwe, which led to one of the worst cholera outbreaks in the 
history of the country.84 This was even before the constitutional provision that allowed for 
the progressive realisation of the right to a healthy environment. Yet, even with the 2013 
Constitution in place Zimbabwe has been hit by typhoid at least twice in 2017, with ten 
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reported deaths.85 The government has been unable to sufficiently respond to these 
events, despite its being enabled by the Constitution to take measures to do so. What is 
peculiar in this respect is that the same conditions as those which resulted in the 2008 
cholera outbreak still persist. This suggests that at a governance level at least, the 2013 
Constitution has not yet started to generate benefits. 

Unlike those of Kenya and Uganda, the Constitution of Zimbabwe does not create 
individual duties for the protection of the environment. However, the Constitution creates 
general collective duties for everyone to “respect, protect, promote and fulfill” the rights 
in the Bill of Rights.86 This implies that the right to a healthy environment has both vertical 
and horizontal application. It could also work to provide better environmental protection 
because the duty to foster environmental protection is not only on the state but on 
everyone.  

7.4.2 The right to a healthy environment in the framework environmental law 

Zimbabwe’s framework environmental law is the EMA, which preceded the 2013 
Constitution. In relation to the right to a healthy environment, section 4 of the EMA states 
the following: 

1) Every person shall have a right to -  
 (a) a clean environment that is not harmful to health; and 
 (b) access to environmental information, and protect the environment for the benefit of 
 present and future generations and to participate in the implementation of the promulgation 
 of reasonable legislative, policy and other measures that - 
 (i) prevent pollution and environmental degradation; and 
 (ii) secure ecologically sustainable management and use of natural resources while 
 promoting justifiable economic and social development.87 

The provision is virtually the same as the constitutional provision, and the presumption 
is that the meaning accorded to it is the same as that of the constitutional provision. 
However, unlike the constitutional provision, the EMA provision specifically acknowledges 
that the enforcement of the right to a healthy environment is dependent on access to 

                                        
85  The Zimbabwean 2017 http://www.thezimbabwean.co/2017/06/harare-city-council-take-blame-

continued-typhoid-outbreak/; NewsDay 2017 https://www.newsday.co.zw/2017/10/typhoid-
outbreak-hits-mbare/. 

86  S 44 of the Constitution.  
87  S 4(1) of the Constitution. 

http://www.thezimbabwean.co/2017/06/harare-city-council-take-blame-continued-typhoid-outbreak/
http://www.thezimbabwean.co/2017/06/harare-city-council-take-blame-continued-typhoid-outbreak/
https://www.newsday.co.zw/2017/10/typhoid-outbreak-hits-mbare/
https://www.newsday.co.zw/2017/10/typhoid-outbreak-hits-mbare/
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information. Such access to information is now also constitutionally guaranteed for both 
juristic persons and specifically the media.88  

The above discussion demonstrates that the right to a healthy environment is broadly 
worded to include a range of aspects relevant for environmental protection, which for the 
most part correspond virtually verbatim to the South African provision. There are, 
however, some factors in the Zimbabwean context that could render the protection of 
the right to a healthy environment difficult to realize. At an institutional level, the 
institutions tasked with enforcing and investigating issues related to the right to a healthy 
environment have not been very active. For example, EMA Zimbabwe lacks both the 
human and financial resources to implement and operationalize the EMA.89 An example 
that clearly demonstrates this is the building of a Chinese mall on a wetland. EMA 
Zimbabwe protested against this development, but then bowed under political pressure.90 
It is questionable that a government should constitute a body like EMA Zimbabwe to 
serve as its overall environmental regulator and advisor and then ignore the advice it 
provides. In some cases there is bureaucratic and legislative fragmentation between, for 
example, the ministry responsible for mines and the ministry responsible for the 
environment.91 For example, the former ministry believes that environmental issues 
related to mineral activities must be handled by the minerals industry, a belief that has 
been streamed into the country’s current Mines and Minerals Amendment Bill.92 Such a 
construction arguably allows for environmentally harmful extractive activities to take 
precedence over environmental protection.  

                                        
88  See s 62(2) of the Constitution, which reads as follows: “Every person, including the Zimbabwean 

media, has the right of access to any information held by any person, including the State, in so far as 
the information is required for the exercise or protection of a right.” 

89  Monyau and Bandara 2017 Zimbabwe 11; ZELA 2014 Strategic Interventions and Focus Issues 19. 
90  Soyapi 2015 Southern African Public Law 184. Also see ZELA 2014 Strategic Interventions and Focus 

Issues 19, where it is noted that EMA Zimbabwe is at times plagued by political interference.  
91  Soyapi 2015 Southern African Public Law 184. The ministry of Mines and Mining often clashes with 

the ministry of Environment, Water and Climate when it comes to issues related to mining and the 
environment. Dhliwayo 2016 “A Critical Examination of the Scope, Content and Extent of 
Environmental Rights” 57. 

92  See for example s 257B(2)(c), where its noted that officials from other bodies established by EMA 
Zimbabwe must be in agreement with the Ministry of Mines and Minerals Development. Worse still, 
the Bill envisages the Minister of Mines and Minerals Development and his/her experts to determine 
the best methods for mining on places like riverbeds. See s 257B(2)(a).  
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Also, despite having a specific portfolio dedicated to environmental rights, the Zimbabwe 
Human Rights Commission93 is not recorded to have dealt with any environmental 
issues.94 As far as could be established, the only reference to the right to a healthy 
environment is in a report made after the Commission visited flood victims in Tsholotsho, 
but even here the reference is marginal.95 Thus, these institutional challenges, along with 
the country’s struggles with corruption, lack of good governance and failure to observe 
the rule of law stand as serious challenges to the protection, promotion, respect and 
fulfilment of the right to a healthy environment. In view of these observations, the 
following section considers the cases in which the right to a healthy environment has 
been in issue. 

7.5 The courts and the right to a healthy environment96 

Most of the environment-related cases discussed below were instituted by the ZELA in its 
capacity as an environmental NGO. Zimbabwe does not have a central database that 
records and provides public reports for all cases, a fact which in itself demonstrates the 
challenges both the judiciary and the people face in upholding the right to a healthy 
environment as well as the challenging circumstances under which courts operate in the 
country.97 These few environmental judgments were obtained during a research visit to 
ZELA’s offices and to EMA Zimbabwe, and they are available on request from the author.  

7.5.1 EIAs and the precautionary principle 

One of the first cases that demonstrated the inability of governance institutions to protect 
the right to a healthy environment was Manyame Park Residents v. Chitungwiza 
Municipality (Manyame Park Residence),98 where ZELA sought an order to compel the 
Chitungwiza Municipality to construct proper sewage systems. They demonstrated that 

                                        
93  In terms of s 243 of the Constitution, some of the powers of the Zimbabwe Human Rights Commission 

include promoting awareness and respect for human rights, monitoring the observance of human 
rights and investigating allegations of violations of human rights.  

94  See the official website, http://www.zhrc.org.zw/environmental-rights/.  
95  ZHRC 2014 Report on the Mission Visit to Tsholotshoto 22. 
96  The cases from Zimbabwean jurisprudence are so few that they will not be categorised into thematic 

sections as was done in the other chapters. 
97  The existing database is https://www.zimlii.org/content/judgments. The website is difficult to work 

with. A search of the database also revealed no case dealing with the right to a healthy environment. 
98  HC 11552, 2003. 

http://www.zhrc.org.zw/environmental-rights/
https://www.zimlii.org/content/judgments
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the municipality was negligently discharging raw sewage into a public stream and a 
residential area in contravention of the then recently enacted EMA and its right to a 
healthy environment. The court granted the order, and the municipality admitted to the 
pollution but pleaded that it did not have the resources to either rehabilitate the 
contaminated land or to build proper sewage structures. Places like Chitungwiza were 
subsequently hit hard by the 2008-2010 cholera outbreak, which clearly illustrates that 
government has been unable to apply a precautionary approach and take preventive 
measures.99  

In Dora Community vs Mutare City Council (Dora Community),100 ZELA initiated a case 
similar to Manyame Park Residence when it approached the courts for an order 
compelling the Mutare City Council to stop depositing semi-treated waste into a river 
(which the Council controlled), and to monitor, control and prevent the unbridled 
discharge of untreated industrial waste into the river in violation of the right to a healthy 
environment in terms of the EMA. ZELA obtained judgment by consent, after the sitting 
councillors had admitted to the pollution and agreed to put remedial measures in place. 
However, the Minster of Local Government dissolved the council that had admitted to the 
pollution and replaced it with a Commission that then refused to cooperate with ZELA or 
the community. This effectively meant that the court order was impotent. Also, there 
seems to be no record of a return to court in an attempt to have the judgment enforced. 
As is probably clear by now, this is the trend in Zimbabwe, where judgments are honoured 
in the breach and not in the observance.  

In another case, the Zimbabwean High Court had the occasion to adjudicate a special 
plea on a pollution matter related to diamond mining. In Zimbabwe Environmental Law 
Association & Others v Anjin Investments (Private) Limited and Marange Resources 
(Private) Limited and Diamond Mining Company (Private) Limited (ZELA vs Anjin and 
others),101 ZELA approached the High Court seeking an order against diamond mining 
companies that were discharging untreated waste (effluents, raw sewage, metals and 

                                        
99  Ahmed et al 2011 Journal of Health and Population Nutrition 541; ZADHR 2009 Cholera in a time of 

Health System Collapse 4. 
100  (HC 1312/05). 
101  (HC 9451/12). 
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chemicals) into the Odzi, Shingwizi and Save rivers.102 The defendants filed a special plea 
opposing this. The facts were that the diamond companies dumped the waste into the 
rivers every second week, which left the rivers “silted, muddied, dirty and loaded with 
chemical and metal deposits”.103 The court granted the order and ruled that two of the 
arguments raised by the defendants (that the claim be barred because EMA Zimbabwe 
had not been cited and that the court lacked jurisdiction because the plaintiffs could have 
received the relief they sought under the EMA) were of no merit, since EMA Zimbabwe 
could not issue interdicts or a declaration of rights.104 The order was granted only in 
2015105 although the case was filed in 2012.  

In Marange Development Trust v Zimbabwe Consolidated Diamond Company (Private) 
Limited and Environmental Management Agency (Marange Development Trust case),106 
ZELA approached the High Court on behalf of the Marange Development Trust seeking 
an order to halt diamond mining activities until an EIA had been obtained from the EMA. 
The facts as contained in the applicant’s founding affidavit were that the first respondent 
had started conducting mining activities before the issuance of an EIA. The applicant had 
requested to see the EIA and had failed to get a response from the first respondent.107 
The applicant had also written to the second respondent, EMA Zimbabwe, but the second 
respondent had failed to respond and to halt the mineral extraction activities that had 
commenced.108 In their heads of argument the first respondent argued that the applicant 
did not have standing to represent the community since it did not physically stay in the 
community and because it had not produced any authorisation letter from the 
community.109 Substantively, the first respondent denied that an EIA had not been 
undertaken, but acceded that the certificate was pending, though it expected it to be 
issued.110 The applicants were successful in obtaining an interdict against the first 

                                        
102  Page 1. 
103  Page 2. 
104  Page 6. 
105  The file name written on the judgment indicates that judgment was passed in 2015: HH 523/15. 
106  (HC 902/17). 
107  Marange Development Trust v Zimbabwe Consolidated Diamond Company (Private) Limited and 

Environmental Management Agency HC. 9451/12, Para 8-9. 
108  Para 18-19. 
109  Respondent’s Heads of Argument, Marange Development Trust v Zimbabwe Consolidated Diamond 

Company (Private) Limited and Environmental Management Agency (HC 902/17), Para 4.1 – 4.10. 
110  Respondent’s Heads of Argument, Marange Development Trust v Zimbabwe Consolidated Diamond 

Company (Private) Limited and Environmental Management Agency (HC 902/17), Para 4.15. 
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respondent, who was ordered to desist from conducting any mining operation until an 
EIA certificate had been issued by the EMA Zimbabwe.  

7.5.2 Property rights and environmental conservation 

In Augar Investments OU vs Minister of Water and Climate and EMA (Augar 
Investments),111 the question before the High Court was whether the Minster of 
Environment, Water and Climate could declare a piece of land to be a wetland or whether 
the Minister’s powers extended only to declaring existing wetlands to being ecologically 
sensitive areas.112 The Minister had declared – through a general notice – the applicant’s 
lands to be a wetland, without having allowed the applicants or anyone who was likely 
to be affected to make representations. The applicants argued that the Minster could not 
unilaterally declare any land to be a wetland, unless such land fell within the description 
of a wetland as defined in the EMA.113 In delivering the judgment, the court noted that 
the Minster had acted ultra vires by failing to allow for representations, and that the 
applicants could lodge their appeal with the Administrative Court.114 The Court also made 
some obiter dicta related to the right to a healthy environment and sustainable 
development. The judge noted the following regarding the EMA: “the purpose of EMA is 
to define environmental rights and to set out the principles of environmental 
management, as well as to provide an enforcement mechanism against recalcitrant 
offenders.”115 The Court went on to add that the ability of the EMA to nurture and protect 
the environment could in part depend on the interpretation given to its provisions, since 
it is relatively new in Zimbabwe.116 The judge concluded that:  

It is hoped that the citizens of Zimbabwe will vigorously pursue and enforce their rights as provided 
in terms of the Environmental Management Act, lest we be judged and found wanting, by future 
generations, for failing to play our part in preserving and protecting the environment.117  
 

                                        
111  HC 1017/14. 
112  Page 1. 
113  S 2 of the EMA defines a wetland as meaning “any area of marsh, fen, peatland or water, whether 

natural or artificial, permanent or temporary, with water that is static or flowing, fresh, brackish or 
salt, and [it] includes riparian land adjacent to the wetland.” 

114  Page 5. 
115  Page 1.  
116  Although at the time the EMA had been in existence for over 12 years. This could have been a sign to 

show that the courts had not seen much traffic related to the enforcement of the EMA and its 
provisions.  

117  Page 5. 
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7.6 Critical Assessment 

As is evident from the above discussion, there is not much to work with in Zimbabwe 
when it comes to the right to a healthy environment and the courts. A few observations 
can be made, however, that are mostly based on an original interpretation of the limited 
case law available. First, Zimbabwe’s few cases have involved both the statutory and 
constitutional right to a healthy environment. Three cases were instituted before the 2013 
Constitution of Zimbabwe. All the three cases (Manyame Park Residence, Dora 
Community and ZELA vs Anjin and others) had the courts finding against the authorities, 
in other words, the courts found that the right to a healthy environment as enshrined in 
the EMA ha dbeen violated. This was the same for the two cases that were instituted 
through the constitutional right to a healthy environment (Marange Development Trust 
case and Augar Investments). It thus confirms that as far as the cases instituted were 
concerned, there was no difference to the approach of the courts when confronted with 
an issue concerning the violation of the right to a healthy environment.  

It became clear through Manyame Park Residence and Dora Community that for 
environmental protection to be effective, the courts rely on other organs of state to play 
their part. In other words, the fulfillment of the right to a healthy environment is entirely 
reliant on the executive’s playing its part. Clearly the courts have not been hesitant to 
order government environmental agencies to take action, yet the government and its 
agencies have been found wanting. This points to an uncomfortable disregard of the rule 
of law and the respect that should be given to the judiciary. What is the worth of a judicial 
decision if it does not bring any change for those who have the decision in their favour? 
What is the use of an environmental remedy if it cannot be effected because the state 
blatantly disregards the order? These questions all have grim answers, both for 
governance in general and the right to a healthy environment in particular; arguably more 
so for the latter, because the right needs to be enforced by the state. 

The implication of these cases is that with the provision in the Constitution that requires 
the state to protect the right to a healthy environment subject to the progressive 



240 

realisation of rights,118 it is possible that the state could argue that a lack of resources 
prevents it from fulfilling the right. As such, even if courts declare (as they did in these 
cases) that there are violations of the right to a healthy environment, such declaration is 
immaterial if it cannot be enforced/operationalised. This then means that the role of the 
courts in providing effective remedies is stifled due to the absence of the environmental 
rule of law. 

Other issues which ZELA vs Anjin and others illuminates is the longevity of cases and the 
difficulties that can be faced in public interest litigation. It took over three years for the 
issuance of a declaration to the effect that Anjin was indeed contravening environmental 
laws by discharging effluents in the river. The inordinate length of time it took for a just 
declaration to be issued in this matter had obvious financial ramifications,119 which were 
made worse by the current Zimbabwean economic situation. With the dollarization of the 
Zimbabwean economy, living costs have further increased and public interest litigation, 
the backbone of most cases dealing with the right to a healthy environment, suffers. The 
second issue to be noted about the case is its failure to mention the right to a healthy 
environment or sustainability in any way. Although directly alluding to the fact that the 
conduct of the defendants was clearly posing a hazard to the environment and the 
ecosystem around the rivers, the court merely stated that the conduct violated the EMA,120 
without specifying that it violated the right to a healthy environment. Thus, the court 
failed to interpret what the right could mean or entail, especially given that there were 
rivers involved, which are public goods. This is disappointing, because the court’s hand 
could ultimately have been strengthened had it relied on the right to a healthy 
environment. Several questions arise, the answers to which are not immediately 
apparent: if there is such an elaborate right in the Constitution and in framework 
legislation, why do courts not rely on it? Is it a matter of ignorance? Or are courts 
intimidated to the extent that they fear reliance on constitutional provisions in the face 
of threats of victimization by the government? Notably in this regard, as recently as in 

                                        
118  S 73(2) of the Constitution, which reads as follows: “The State must take reasonable legislative and 

other measures, within the limits of the resources available to it, to achieve the progressive realisation 
of the rights set out in this section.” 

119  Murombo 2011 “Balancing Interests” 576. 
120  Page 2. 
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2016 the president openly threatened judges who had made decisions in favour of people 
who wanted to protest.121   

Augar Investments is the only recorded case the author could find where mention is made 
of sustainability and the rights of future generations. Although alluding to the fact that 
much of the meaning and impact of the EMA will depend on how it is interpreted, the 
court did not go into detail on the potential meaning and impact of the right to a healthy 
environment within the context of the country. There was no explanation of 
intergenerational equity or the link between the constitutional right and the EMA right 
which the court constantly referred to. What is significant, though, is that the court at 
least acknowledged the existence of sustainable development and of the rights of future 
generations, which recognition could open the door to future courts to venture into 
unpacking these issues.  

Marange Development Trust is the one case where the High Court exercised its powers 
of review in an attempt to uphold the environmental rule of law. The High Court did so 
by ordering mining activities to be halted until an EIA certificate had been issued. 
However, what is disturbing from a governance point of view is that the first respondent 
admitted that they had started operations without the EIA certificate as required in terms 
of the EMA, but seemingly had the assurance that the certificate would be issued. This 
arguably suggests that corrupt practices were at play. Consistent with most of the 
declaratory order cases in Zimbabwe, the court went only as far as giving the order. It 
did not castigate EMA Zimbabwe for having failed to halt operations before the certificate 
had been issued. This further suggests, as noted above, that the courts could be hesitant 
to be outspoken against a government that either ignores their orders or that victimizes 
them.122 Thus, even where courts are willing to uphold the rule of environmental law, 
they do so under inhibiting circumstances without the assurance of judicial independence.  

A number of further conclusions can be drawn from the above. First, almost all the cases 
here involve declaratory orders, usually containing nothing but the order itself, with little 

                                        
121  See New Zimbabwe 2016 http://www.newzimbabwe.com/news-31051-

Stop+allowing+protests;+Mugabe+warns+judges/news.aspx.  
122  See New Zimbabwe 2016 http://www.newzimbabwe.com/news-31051-

Stop+allowing+protests;+Mugabe+warns+judges/news.aspx. 

http://www.newzimbabwe.com/news-31051-Stop+allowing+protests;+Mugabe+warns+judges/news.aspx
http://www.newzimbabwe.com/news-31051-Stop+allowing+protests;+Mugabe+warns+judges/news.aspx
http://www.newzimbabwe.com/news-31051-Stop+allowing+protests;+Mugabe+warns+judges/news.aspx
http://www.newzimbabwe.com/news-31051-Stop+allowing+protests;+Mugabe+warns+judges/news.aspx
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to no reasoning offered at all. Thus, many cases have not been reported, and as was 
reflected above, the judgments are notorious for being brief and to the point.123 If one 
needs to appeal the decision, it is difficult to fully identify the grounds for appeal, simply 
because the cases are not sufficiently detailed to offer grounds for appeal. In the face of 
such judgments, it is difficult to see how precedent could be set. 

Second, “[g]ood political governance is an integral appendage of good environmental 
governance”.124 That good political governance in Zimbabwe has not been settled for a 
long time is a known fact, and this has often resulted in governance failures which have 
had ripple effects on the environment. For example, the lack of enforcement of 
environmental laws by the government and its agencies ultimately resulted in one of the 
worst cholera outbreaks to have plagued Southern African in recent times, and it had a 
severe impact on the health and well-being of the very people that the right to a healthy 
environment seeks to protect. Owing to the failure to collect waste, provide clean water 
and repair dysfunctional sewage pipes, many citizens suffered from an extremely 
contagious cholera outbreak that killed over 4000 people.125 This had varied and 
unintended consequences such as the spread of diseases across borders.126 Such was the 
case with the cholera outbreak, which spilled into South Africa, Zambia and Malawi. Also, 
the lack of enforcement can be imputed from the fact that despite mineral extraction 
activities having been undertaken without environmental authorisations and EIAs in the 
Marange diamond areas,127 there is no case law that demonstrates efforts to bring 
accountability for such actions.128 There is also no tangible evidence of mining licences 
having been cancelled.  

                                        
123  A search on the official site for Zimbabwean case law revealed nothing on environmental law or the 

environmental right. See https://www.zimlii.org/content/caseindex 
124  Murombo 2011 “Balancing Interests” 590. 
125  Dhliwayo 2016 “A Critical Examination of the Scope, Content and Extent of Environmental Rights” 26. 
126  Soyapi 2016 Potchefstroom Electronic Law Journal 16. 
127  Dhliwayo 2016 “A Critical Examination of the Scope, Content and Extent of Environmental Rights” 20. 

Also, it is common knowledge that companies like DMC, Anjin and Marange Resources have polluted 
rivers such a Save and Odzi, but there is seemingly no tangible record of the enforcement of the laws 
to protect the environment. See generally ZELA 2014 Strategic Interventions and Focus Issues 19. 

128  Madebwe 2015 Law, Environment and Development Journal 112. In fact, Madebwe has noted that 
perpetrators of environmental crimes in Zimbabwe prefer to pay fines rather than to rehabilitate the 
environment, a situation made worse by the fact that environmental crimes attract fines from between 
$5 and $5000. Thus, Naome, Rajah and Jerie argue that the fixed nature of the fines, irrespective of 
the environmental damage, is not deterrent enough. Naome, Rajah and Jerie 2012 Journal of Emerging 
Trends in Economics and Management Sciences 412. 
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Third, the fact that there are only a few cases related to the right to a healthy 
environment could be a result of the decay in the rule of law and judicial independence, 
which has resulted in passivity amongst Zimbabweans. Despite Zimbabwe’s boasting one 
of the highest literacy rates in Africa,129 there is a marked passivity amongst Zimbabweans 
when it comes to the enforcement of their rights, which could be imputed to the events 
occurring within the country. Obvious examples which have already been noted include 
graphic and international newsworthy events like the cholera outbreak and river and land 
pollution in mining towns, which directly violate the right to a healthy environment. One 
of the reasons could be that citizens are aware of the difficulties that exist when the 
government is being challenged for not regulating or for violating rights. Past events like 
the intimidation of judges and the disregard of their judgments bear testimony to this. 
Another reason could be that citizens are not sufficiently aware of or educated on the 
potential and meaning of those laws in the country aimed at protecting the environment 
and specifically of the potential power of the right to a healthy environment itself.130 Thus, 
regulation is just one component of the entire environmental governance process, as 
education is also required to complete the cycle, as it were.131 To some extent, this is 
partly being implemented, as EMA Zimbabwe has for the past two years been organising 
high school debates related to environmental issues under a “Catch them Young 
Programme”.132 The theme/topic for 2017 is “Environmental rights are being given less 
recognition in development programmes than other rights in Zimbabwe”.133 Such efforts 
might also be enhanced by the constitutional provision requiring the 2013 Constitution 
and its provisions to be integrated into school curricula.134 

Fourth, Dhliwayo argues that Zimbabwean judges are not activist in nature as their 
knowledge of environmental law is very limited:  

                                        
129  Africacradle Date Unknown available at http://www.africacradle.com.  
130  Madebwe 2015 Law, Environment and Development Journal 112; Dhliwayo 2016 “A Critical 

Examination of the Scope, Content and Extent of Environmental Rights” 54. 
131  Dhliwayo 2016 “A Critical Examination of the Scope, Content and Extent of Environmental Rights” 57. 
132  The Herald 2017 http://www.herald.co.zw/schools-environmental-debate-competition/. 
133  The Herald 2017 http://www.herald.co.zw/schools-environmental-debate-competition/. 
134  See s 7(b), which reads as follows: “The State must promote public awareness of this Constitution, in 

particular by - …(b) requiring this Constitution to be taught in schools and as part of the curricula for 
the training of members of the security services, the Civil Service and members and employees of 
public institutions...”. Of the countries analysed in this work, no other constitution has such a provision.  

http://www.africacradle.com/
http://www.herald.co.zw/schools-environmental-debate-competition/
http://www.herald.co.zw/schools-environmental-debate-competition/
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There is simply no guidance to the judiciary, the executive, the legislature and other critically 
important organs of state and government on how to apply, use and make reliance on current 
environmental rights provisions for purposes of enhancing environmental protection.135 

The cases discussed above suggest that there is merit in Dhliwayo’s argument. For 
instance, if an EIA is an important and indispensable requirement for the commencement 
of development works, why would the court in Marange Development Trust simply grant 
an order and not rationalize it through a discussion of the necessity of EIA and how it 
connects to the right to a healthy environment? Why would the court in Augar 
Investments conclude that the ability of the EMA to protect the environment will be 
dependent on the interpretation given to it, yet the court itself did not give any meaningful 
interpretation beyond the statement “the purpose of EMA is to define environmental 
rights and to set out the principles of environmental management’’? This could point to 
a lack of proper appreciation of environmental law and its potential by the courts. It is 
hoped that the constitutional provision that requires judges to keep themselves abreast 
of international developments136 might assist in facilitating judges’ obtaining the requisite 
knowledge of environmental issues. 

Overall, it is arguable that the state of environmental degradation and the lack of judicial 
decisions on violations of the right to a healthy environmental could be tied to the fragile 
political and critical socio-economic challenges the country is facing. When compared to 
the other countries discussed previously, Zimbabwe has a long way to go before it will 
be able to contribute to the development of the right to a healthy environment in the 
country. This notwithstanding, Zimbabwe has since ushered in a new Constitution that is 
built on a recognition of the dire state of affairs the country has been facing since 
independence. It is hoped that this state of affairs will change for the better. This could 
include more litigation through the liberal provisions on standing, and the courts 
becoming more inclined to be environmentally sensitive, since the right to a healthy 
environment is now a fundamental constitutional right. What the Zimbabwean study 
ultimately illustrates is that a country could have elaborate provisions on the right to a 
healthy environment entrenched in its laws, and it could have an elaborate court system, 

                                        
135  Dhliwayo 2016 “A Critical Examination of the Scope, Content and Extent of Environmental Rights” 9. 
136  See s 156(7) of the Constitution.  
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but the efficacy of these systems is to a large part conditional on political will and respect 
for the (environmental) rule of law.  

7.7 Summary and conclusion  

The chapter has sought to illustrate how the history of constitutionalism in Zimbabwe has 
been sensitive to the right to a healthy environment and also how the courts in the 
country have taken up their duties in advancing the right to a healthy environment. The 
discussion was performed through an assessment of the following broad issues: 

i. the structure of the Zimbabwean courts in terms of the Constitution of Zimbabwe 
and the constitutional provisions that secure the independence of the judiciary;137  

ii. Zimbabwe’s constitutional and framework environmental legislation with a view to 
establishing how they provide for the right to a healthy environment;138 

iii. the extent to which the Zimbabwean judiciary has advanced the right to a healthy 
environment and the challenges related to the protection, promotion, respect and 
fulfillment of the right to a healthy environment.139  

Evidently, there is very little in the way of available information when it comes to the 
right to a healthy environment, courts and judicial decisions in Zimbabwe. This could be 
directly linked to the absence of focused jurisprudence related to the right to a healthy 
environment and to the handful of academic publications on the matter itself. Despite 
this dearth of knowledge, the chapter commenced by noting that Zimbabwe’s 
Independence Constitution did not cater for the right to a healthy environment. This 
Constitution was also amended countess times, but even then, the right to a healthy 
environment was not included in the amendments. It was only with the promulgation of 
the 2013 Constitution that the right to a healthy environment became a fundamental 
right. This Constitution requires of the state to promote, protect, respect and fulfil the Bill 
of Rights. This implies that there is a direct constitutional duty on the state to facilitate 

                                        
137  Section 7.3. 
138  Section 7.4. 
139  Sections 7.5 and 7.6. 
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the promotion, respect, protection and fulfilment the right to a healthy environment; a 
duty which is also extended to “everyone”, including non-state actors.  

The chapter found that judicial authority is vested in the courts. Structurally, the courts 
are divided between superior courts (the Constitutional Court, the Supreme Court and 
the High courts) and lower courts (magistrates’ courts, customary courts and any others 
courts established through an Act of parliament). The chapter noted that COPAC 
considered the inclusion of an environmental court, but this was not followed through in 
the Constitution. The chapter found that the existing judicial structure is sufficiently 
constituted, at least on paper, to be able to adjudicate on and determine rights issues, 
including the right to a healthy environment.  

The discussion then turned to the issues of the separation of powers, judicial 
independence and the rule of law. The chapter found that the trias politica as understood 
from chapter three exists in Zimbabwe, with power being separate and divided among 
the executive, the judiciary and the legislature. Owing to the history of Zimbabwe, where 
the judiciary has been abused by the executive, the 2013 Constitution contains provisions 
that are not found in any other of the constitutions amongst the countries studied. For 
instance, the Constitution of Zimbabwe specifically bars judges from becoming members 
of any political party or even donating to the causes of such parties. Arguably, this is 
meant to create a judiciary without political bias. The section was concluded by detailing 
the provision that caters for the enforcement of rights, which was found to be sufficiently 
worded to allow for a wide standing in public interest litigation. 

As far as the right to a healthy environment is concerned, the chapter indicated that the 
right was included in the Constitution for the first time in 2013. The right had, however, 
first been included in the EMA. The study found that there is virtually no commentary on 
the right, but that the right is almost similar to the South African provision, suggesting 
that its meaning in the latter country could also broadly apply to Zimbabwe. Thus, the 
right is anthropocentric, as is evident from the use of the words “every person”. Further, 
the words “health” and “well-being” retain the meanings established in chapter two, with 
the former relating to a state of being free from harmful effects like pollution, and well-
being relating to a person’s welfare and comfort. The section found that the EMA provision 
and the constitutional provision on the right to a healthy environment are identical, with 
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the result that they retain the same meaning. However, the chapter found that unlike 
Kenya and Uganda, both the 2013 Constitution and the EMA do not have individual duties 
for the protection of the environment. The 2013 Constitution does, however, create a 
general duty on everyone to promote, respect, protect and fulfil the rights in the Bill of 
Rights.  

While the country was provided with the right to a healthy environment for the first time 
through the EMA in 2002 and through the 2013 Constitution, the courts have had very 
little to do when it comes to potentially contributing to the development of the right. An 
investigation of the few cases that exist reveals that there is no single case in which the 
right to a healthy environment was defined and there is no case in which the courts 
actively considered the potential contours of the right. The norm is rather that cases 
rarely get to be argued in court and courts rarely have the opportunity to dissect the law 
on environmental protection and how this certainly relates to the right to a healthy 
environment.  

Yet the future might not be as grim as was depicted in the discussion. The country now 
also has an elaborate Constitution which seeks to be defined by a state which has a clear 
separation of powers, recognizes judicial independence and observes the rule of law. The 
work of the judiciary could be enhanced by the elaborate provisions on judicial 
independence and the rule of law. Arguably, while laws on paper are not the ultimate 
solution to environmental sustainability, there can be no denying that such laws at least 
set the foundation and the framework from which action and efforts could stem. For now, 
the jury is still out on the issue of whether the 2013 Constitution will help foster a better 
appreciation of environmental protection and give effect to the lofty ideals and objectives 
of the right.  
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PART IV: SUMMARY AND CONCLUSION 
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CHAPTER 8 
SUMMARY AND CONCLUSION 

 

8.1 General background 

The analysis in the previous chapters suggests that the right to a healthy environment 
has been developing the world over at a fast pace. The right to a healthy environment 
has also been constitutionalised in Uganda, Kenya, South Africa and Zimbabwe and in all 
instances, bar South Africa, been provided for in environmental framework laws. Beyond 
the fact that the right to a healthy environment is now part of the constitutions in these 
four countries, little scholarship exists on the development of this right; particularly in 
respect of the role of the judiciary in developing, clarifying and advancing this right. It is 
unclear how courts have advanced the right, how courts have protected people and the 
environment through this right, or how the courts have taken the state to task in requiring 
the executive to promote, respect, protect and fulfil the right. As far as could be 
established, part of the reason why such information is lacking is that there is no research 
on the issues. As observed and called for by a number of scholars, there is a need to 
flesh out the role of the courts in adjudicating environmental law issues more generally 
and the rights-based protection of environmental interests particularly. Thus, the point 
was made that while there has been ground-breaking work on environmental rights 
generally,1 there has not been a study that is focused on the right to a healthy 
environment in Eastern and Southern Africa. Specifically, as far as could be established, 
there has not been any comprehensive study that seeks to link the development of the 
right to a healthy environment in Uganda, Kenya, South Africa and Zimbabwe with the 
important work of the judiciary in these countries. Based on this, the thesis advanced the 
proposition that one way of looking at the development of the right to a healthy 
                                        
1  Some of these specific works include Boyd DR The Environmental Rights Revolution: A Global Study 

of Constitutions, Human Rights, and the Environment (UBC Press Vancouver 2011); May JR and Daly 
E Global Environmental Constitutionalism (Cambridge University Press New York 2015) and the works 
of the UN Special Rapporteur, including the Report of the Special Rapporteur on the issue of human 
rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment, 
United Nations General Assembly, A/HRC/31/53, 2015 and Report of the Special Rapporteur on the 
issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable 
environment, United Nations General Assembly, A/HRC/31/52, 2016 
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environment in these countries could be by detailing the role of the courts in advancing 
the right to a healthy environment. Along these lines, the following central research 
question was formulated which this study sought to answer: 

What is the role of the judiciary in advancing the right to a healthy environment and 
how have the courts in Uganda, Kenya, South Africa and Zimbabwe interpreted and 
given content to this right? 

This research question was underpinned by the following sub-questions upon which the 
individual chapters were built: 

• What is the right to a healthy environment; how does the right fit into the rights 
paradigm; and what could the right mean for environmental protection in African 
countries (chapter 2)? 

• From a generalised perspective, how does the judiciary fit within the state’s 
governance structure and what could its specific role be in interpreting and giving 
content to the right to a healthy environment (chapter 3)? 

• Within the specific constitutional and legislative frameworks, how and to what 
extent have the courts in Uganda, Kenya, South Africa and Zimbabwe interpreted 
and given content to the right to a healthy environment (chapters 4, 5, 6 and 7)? 

• Against the conceptual foundations of the right to a healthy environment and the 
role of courts in the protection of rights, what can we learn from how the judiciary 
in Uganda, Kenya, South Africa and Zimbabwe has interpreted and given content 
to the right to a healthy environment (chapter 8)? 

8.2 Summary of the analysis  

8.2.1 The right to a healthy environment 

Chapter two sought to answer the following question: 

What does the right to a healthy environment generally entail and what could it mean for 
environmental protection in African countries? 

By commencing with a discussion of rights and constitutionalism generally, the chapter 
found that rights are the embodiment of the entitlements that human beings have vis-a-
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vis the state and other human beings. But such rights need a paradigm that is designed 
to ensure their protection is beyond measure. Constitutionalism was established as the 
paradigm that has arisen to become the popular way of protecting rights and elaborating 
on those values that humans hold high. Thus, because constitutions are normally set as 
supreme laws, when rights are entrenched in a constitution it means that they have 
attained the highest level of recognition and protection. Arguably, one of the best places 
to entrench rights in a constitution would be in a Bill of Rights, which would require rights 
to be promoted, protected, respected and fulfilled.2  

Moving from the general to the specific, the chapter found that development of the right 
to a healthy environment has been mostly at the national level, where it matters the 
most, since this is where the right can actually be enforced. Uganda, Kenya, South Africa 
and Zimbabwe have all constitutionally entrenched the right to a healthy environment. 
While there are variations in the specific wording, the chapter found that the common 
denominator amongst the wording of all those provisions is the protection of people’s 
health. For this reason, the chapter concluded that “the right to a healthy environment” 
is the most apt description of a “substantive environmental right”. Such a formulation 
was also found to be generally supported in literature, including in the work of the UN 
Special Rapporteur on Human Rights and the Environment.3  

As a result of the specific wording of the right to a healthy environment, the chapter 
found that humans, rather than nature, are the addressees of this right, meaning that 
the right is anthropocentric. This approach to environmental protection is one which, in 
addition to providing entitlements to a healthy environment, requires everyone also to 
protect the environment for human benefit and for the environment’s sake. This is why 
constitutions in most countries, including Kenya and Uganda, attach specific duties to 
people and juristic persons for the protection of the environment.4 Concerning whether 
the right must have a particular meaning in Africa, the chapter found that the right to a 
healthy environment seeks the same goals as elsewhere and it broadly mirrors 
formulations of this right elsewhere, with the result that it is not different in Africa as it 

                                        
2  See section 2.2 above. 
3  See generally section 2.3 for further details. 
4  See section 2.4.2 for further details. 
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would be in South America, for example. However, such a conclusion is qualified by a 
finding that Africa has its own peculiarities that include the continent’s status as a 
developing continent and also the legacies of colonialism, which have a bearing on the 
interpretation and application of the right as well as on its potential in this respect. Thus, 
when one looks at the wording of the right to a healthy environment in the African 
countries discussed, it is apparent that the provisions allow for development to be 
undertaken within the paradigm of sustainability. Policy makers, and ultimately the 
courts, will from time to time be required to balance the competing interests of 
environmental protection and economic development when they interpret and apply the 
right.5  

The final part of the chapter noted that the right to a healthy environment is often 
enforced through other rights, or on its own, and this is mostly done in the context of 
certain issues. While there may be others, and with the view to scoping the study, the 
chapter particularized these specific aspects within the context of Uganda, Kenya, South 
Africa and Zimbabwe to be: standing and public interest litigation; the precautionary 
principle and EIA; the clash between property rights and environmental protection; and 
costs in environmental public interest litigation.6  

It was against this understanding of the right to a healthy environment that the chapter 
moved on to the next aspect of the inquiry, namely the role of the courts in advancing 
the right to a healthy environment. 

8.2.2 The judiciary 

Chapter three was guided by the following question: 

How does the judiciary fit within the state’s governance structure and what could its 
specific role be in interpreting and giving content to the right to a healthy environment?  

The chapter found that along with the executive and the legislature, the courts are part 
of the trias politica. These arms of government serve independent and distinct roles within 

                                        
5  See generally section 2.5 for further details 
6  See section 2.6 for further details. 
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the governance structure of all states. Through the doctrine of the separation of powers 
the judiciary is tasked with dispensing justice, it serves as the ultimate arbiter of what is 
right or wrong, its decisions are normally final, and it serves as the check and balance on 
both legislative and executive actions with the ultimate goal of upholding and 
safeguarding the rule of law. This is something that courts can do only if they are 
independent. Courts will also inevitably check and balance executive actions in the 
environmental context, since they have the powers of reviewing environment-related 
government actions and decisions. To demonstrate in practical terms how the courts 
actually check executive action, the Kenyan case Friends of Lake Turkana Trust v AG was 
used as an example. In this case, the Court found that no government agreement with 
another country could oust the jurisdiction of the courts, especially when the fundamental 
rights of citizens could be affected as a result of the agreement. Thus, the chapter found 
that the rule of law serves as the yardstick through which the legality of executive and 
private actions is measured.7  

Judicial independence was found to be an indispensable requirement for the proper 
functioning of the judiciary. The point of departure for judicial independence is that those 
who make the law and those who govern according to the law should not be the ones to 
police that law. The discussion was concluded by a reflection on judicial precedent, and 
it demonstrated that precedents could set the rules and principles that will be essential 
for the protection of the right to a healthy environment. Good precedent from one country 
on the right to a healthy environment would bind other courts in that country, but such 
precedent could also provide persuasive guidance to courts in other jurisdictions, thus, 
illustrating the transnational relevance and influence of some courts.8   

It was observed that judges follow the approaches of judicial conservatism or judicial 
activism in their decision-making. A conservative approach is usually related to judges 
restraining themselves from making decisions that overly interfere with the other 
branches of government’s work or decisions, mostly including a strict textual 
interpretation of judicial texts. Strict textualism was best illustrated in Kenya’s Maathai v 
Kenya Times, in that the applicant was denied standing based on a literal reading of locus 

                                        
7  See generally sections 3.2.1 and 3.2.2 for further details. 
8  See generally section 3.2.3 and section 3.2.4 for further details. 
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standi provisions. On the other hand, the Ugandan case of TEAN v BAT returned an 
opposite finding, as the Court was able to read into the constitutional text words that 
allowed public interest litigation to happen. This is an example of judicial activism at play, 
as it allows judges to be liberated from strict textualism in that they can also read into 
constitutional text values that would advance the protection of rights. It was found, 
however, that conservatism is not always a hindrance to the protection of rights, but that 
the two approaches could work hand in hand. However, if the courts are going to advance 
the right to a healthy environment, they will arguably on balance need to be more activist, 
considering that constitutional text is often skeletal in nature and that innovative 
measures are often required to protect the environment and the concomitant interests of 
people.9 

Based on this generalised discussion, the chapter then fleshed out specific and 
interrelated functions which courts assume in their role of advancing the right to a healthy 
environment: 

i. Courts develop environmental law and expand the purview of the right to a healthy 
environment. These roles are connected, because when courts expand the purview 
of rights, they simultaneously develop the law related to those rights. In the 
context of the right to a healthy environment, these functions are indispensable, 
given that the right to a healthy environment is itself in need of concretisation, 
interpretation and application. For example, the meaning which a court attaches 
to the word “healthy” could determine whether a court decides if the right to a 
healthy environment has been violated or not, including whether the issue of 
health includes humans and/or non-human entities. With reference to the example 
of the SERAC case, the chapter demonstrated how the state of Nigeria was deemed 
to have violated Nigerians’ right to a healthy environment based on the 
interpretation which the ACHPR afforded to the words “protect, promote, respect 
and fulfil”. Further, it was shown through Kemai v AG that courts often do not 
have a mechanical role. The court in this instance was able to be activist by 

                                        
9  See generally section 3.3 for further details. 
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employing narratives and analogies that linked human actions to the “raping of 
the resources endowed unto us by Mother Nature”.10  

ii. The courts review executive action and they uphold the environmental rule of law. 
In the environmental context, when courts exercise their powers of review as a 
form of checking and balancing executive and legislative actions, they also fulfil 
the function of upholding the environmental rule of law. Thus, executive 
environmental agency decisions are “tested” against the environmental laws in 
issue to determine whether such actions are in accordance with the laws or 
whether they are sufficient in terms of the laws and give effect to these laws. To 
practically demonstrate how these functions work, two cases were investigated. 
In ACODE v AG and NEMA, the Ugandan High Court declared that developments 
could not be undertaken without an EIA having been done, because an EIA was 
fundamental to achieving sustainable development. Also, the EACJ in African 
Network issued a permanent injunction against the government of Tanzania 
because the actions which the government sought to engage in would have been 
against its environmental commitments under the EAC Treaty.  

iii. Courts fashion appropriate remedies for violations of environmental laws that 
themselves are founded on the right to a healthy environment. When courts order 
appropriate remedies, they uphold the environmental laws in question. Their task 
in environmental matters is not easy, however, because of the potentially far-
reaching and multi-faceted effects of environmental harm. This was demonstrated 
in the Kenyan case of Leboo v Director Kenya Forest Services, where the court 
found that an award of damages could not be enough for the purposes of 
remediating environmental damage. Ultimately it is clear that courts should have 
some flexibility in the manner in which they fashion remedies.11 

Having established the general functions of the judiciary in relation to rights-based 
environmental protection, the thesis then had to investigate how the courts in Uganda, 
Kenya, South Africa and Zimbabwe have in practice advanced (or failed to advance) the 
right to a healthy environment. Following the theoretical frameworks of chapters two and 
three, two main goals were set for each of the four chapters that followed. In terms of 

                                        
10  Kemai v AG, para 35. 
11  See generally section 3.4 for further details. 
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the first goal, there was a need to set out the constitutional framework supporting the 
right to a healthy environment and the division and function of the courts in each specific 
country. Against this goal, and as part of their overall duty of advancing the right to a 
healthy environment, the second goal of this part of the study was to examine how the 
courts in these countries have interpreted and given content to the right to a healthy 
environment. These findings are analysed comparatively under sections 8.3 and 8.4 
below. 

8.3 An assessment of the right to a healthy environment and the judiciary in 
Uganda, Kenya, South Africa and Zimbabwe 

8.3.1 The right to a healthy environment in Uganda, Kenya, South Africa and 
Zimbabwe 

As a general observation, the chapters found that Uganda, Kenya, South Africa and 
Zimbabwe all have a colonial past that involved Great Britain at some point. For this 
reason, all of the countries retain a form of common law in their legal systems.  All the 
countries’ immediate post-colonial constitutions did not contain a Bill of Rights that 
included civil, political and socio-economic rights. As such, none of these post-colonial 
constitutions had provisions on the right to a healthy environment. However, the current 
constitutions of all four countries now have the right to a healthy environment in a Bill of 
Rights, which the state, and in some instances, citizens, are required to respect, protect, 
promote and fulfil.12 

The thesis found that textually, different but broadly related phrases and words form the 
component parts of the right to a healthy environment in the four countries. Uganda’s 
Constitution provides that “[e]very Ugandan has a right to a clean and healthy 
environment”.13 In the Constitution of Kenya, every person has the “right to a clean and 
healthy environment”.14 In South Africa, the Constitution states that everyone has the 
“right to an environment that is not harmful to their health or well-being”,15 and the 

                                        
12  See generally sections 4.2.1, 5.2.1, 6.2.1 and 7.2.1 for further details. 
13  Article 38 of the Constitution of Uganda. 
14  Article 42 of the Constitution of Kenya. 
15  Section 24(a) of the Constitution of South Africa. 
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Zimbabwean Constitution provides for every person’s “right to an environment that is not 
harmful to their health or well-being”.16  

Strikingly, despite the current constitutions of Uganda and South Africa having been 
promulgated at almost the same time (1995 and 1996 respectively), with the same being 
true for the constitutions of Kenya and Zimbabwe (2010 and 2013 respectively), a reading 
of the right shows that the Eastern African countries have a similar wording of the right, 
while the countries in Southern Africa also have a similarly wording of the right. It is not 
immediately clear why such differences and similarities exist between the formulations of 
the right in the two regions. One reason could be related to locality, in that developments 
within a specific regional setting could influence textual constitutional development in 
countries in that same region. It would thus arguably make sense to “borrow” the 
constitutional provisions from a neighbour instead of reinventing the wheel. Another 
reason could be that constitutional experts from neighbouring countries in a specific 
region were involved in the constitutional drafting processes. In support of this argument, 
although it was not discussed at length, Tanzania’s proposed draft constitution includes 
a right to a healthy environment that is similar to Uganda and Kenya’s: “[e]very person 
resident in the United Republic has the right to live in a clean and safe environment.”17  

What is also evident from the general wording of the right is that the health of human 
beings is at the centre of concern. For this reason, and as was established in chapter two, 
“clean” and “healthy” would imply an environment that is free from harm that results 
from pollution, among other sources. On the other hand, “well-being” - which is found in 
the wording of the right in South Africa and Zimbabwe - was found to have a meaning 
that is broader in scope. Well-being would thus be related to the sense of being/existing 
through contentment or to the aesthetic surroundings of the environment. The example 
offered in the discussion was that an odour emanating from a factory might not impact 
on health, but it could violate people’s well-being because of the discomfort it creates. 
Based on the wording of the right in all four countries, it was concluded that the right 
could be called into question where health, cleanness or well-being are in issue insofar 

                                        
16  Section 73(1)(a) of the Constitution of Zimbabwe. 
17  See Article 48(1) of the proposed Draft Constitution of Tanzania 2014 

http://www.constitutionnet.org/news/tanzania-final-draft-proposed-new-
constitution-tabled.    

http://www.constitutionnet.org/news/tanzania-final-draft-proposed-new-constitution-tabled
http://www.constitutionnet.org/news/tanzania-final-draft-proposed-new-constitution-tabled
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as these aspects relate to the environment. In other words, someone in Uganda could 
approach the courts on the basis that there is a violation of the right when there are 
actions which threaten the cleanness of the environment. Yet someone in Zimbabwe 
could approach the courts arguing that there is an action which threatens the well-being 
of humans.18 

As far as the additional component parts of the right in the four countries are concerned, 
the thesis found that only Uganda does not have further provisions beyond the words 
“[E]very Ugandan has a right to a clean and healthy environment”. It should be noted, 
though, that Uganda has provisions that require parliament to enact laws for the 
sustainable management of the environment. But unlike the situation in the other 
countries, these are a part of the actual right to a healthy environment.19 The other 
countries have provisions within the right itself that accept that development must be 
pursued within the paradigm of sustainability. As was established in chapter three, this 
stems from a recognition that Africa cannot do without development, but that such 
development should take place within environmentally acceptable bounds. Thus, all four 
formulations require that development must be balanced with environmental protection 
alongside the notion of sustainable development. If not done properly by the executive 
and its agencies, such balancing will often end up falling in the hands of the courts.  

An observation was made to the effect that despite the right’s being anthropocentrically 
inclined in all the countries, some of the countries have included specific provisions in 
their constitutions which assign duties to government, and sometimes to citizens, for the 
protection of the environment itself. Most notably, the Constitution of Uganda has a 
separate provision that requires every citizen “to create and protect a clean and healthy 
environment”.20 Similarly, the Kenyan Constitution offers the following provision: “[e]very 
person has a duty to cooperate with State organs and other persons to protect and 
conserve the environment and ensure ecologically sustainable development and use of 
natural resources.”21 As established in chapter two, this implies that the right to a healthy 
environment is not exclusively about entitlements, but that such entitlements could come 

                                        
18  See generally sections 4.4, 5.4, 6.4 and 7.4 for further details. 
19  See generally sections 4.4, 5.4, 6.4 and 7.4 for further details. 
20  Article 17(j) of the Constitution of Uganda. 
21  Article 69(2) of the Constitution of Kenya. 
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with duties that would require humans, private parties and the state to protect the 
environment. In other words, environmental duties imply that environmental protection 
should not be solely measured by the extent to which it benefits human beings, but also 
to the extent that such duties create entitlements and, perhaps more importantly, 
obligations. 

Again, with the exception of Uganda, which also places duties on individuals, the right to 
a healthy environment provision in the constitutions of Kenya, Zimbabwe and South Africa 
places duties on the state to protect the environment for present and future generations 
through legislative measures and others measures.22 The constitutions of Zimbabwe and 
South Africa, however, mandate that such legislative and other measures must be 
“reasonable”. This could be construed to mean that the right must be fulfilled 
“progressively”, as is often the case with other socio-economic rights such as the right to 
access to housing and water. It should be noted though, that the Constitution of 
Zimbabwe explicitly provides that the right to a healthy environment must be fulfilled 
progressively, “within the limits of the resources” available to state. This it was argued, 
might create difficulties for the fulfilment of the right, given that governance in general 
is weak in the country and human, financial and institutional resources are not always 
readily available or sufficiently developed. It was also argued in chapter six that 
framework legislation that flows directly from a constitutional provision on the right to a 
healthy environment could be construed as a legislative measure. Also, agency duties like 
the preparation and release of a country’s state of the environment reports could count 
as other measures. This is so because such reports could be used to determine if enough 
is being done to protect the environment.23  

The last observation that was made in this part was that unlike the South African and 
Zimbabwean constitutions, those of Uganda and Kenya have specific provisions 
concerning state duties in relation to the environment. For example, the Ugandan 
Constitution has provisions that require parliament to enact laws for the sustainable 
management of the environment.24 The Constitution of Kenya goes several steps further 

                                        
22  See article 42(a) of the Constitution of Kenya, s 73(b) of the Constitution of Zimbabwe and s 24(b) of 

the Constitution of South Africa. 
23  See generally sections 5.4, 6.4 and 7.4 for further details. 
24  See article 245 of the Constitution of Uganda. 
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to the extent that it has a provision that has the most detailed state obligations in relation 
to the environment. Article 69 goes as far as requiring the state to maintain a tree cover 
of 10% of the Kenyan land area and it requires the state to establish systems for EIA.25 
In addition, the Kenyan Constitution also has an enforcement provision dedicated solely 
to the right to a healthy environment.26 This is unique and is not found in the other three 
countries. It was concluded that this shows the importance which the Kenyan people 
attach to environmental protection as a constitutional obligation.27 It was thus inferred 
from the discussion that all the countries have sufficient provisions for the protection of 
the right to a health environment, at least on paper.  

8.3.2 The constitutional structure establishing and supporting the courts in Uganda, 
Kenya, South Africa and Zimbabwe 

The analysis revealed that the constitutions of the four countries all have provisions that 
lay out the structure of the courts. In all the countries there is a division between the 
superior and lower courts. The superior courts are the courts which create precedent. 
Uganda, South Africa and Zimbabwe have Constitutional Courts, although the status and 
roles of these courts differ. For instance, in Uganda the Constitutional Court is an 
extension of the Court of Appeals, while in Zimbabwe the Constitutional Court is the 
highest Court in constitutional matters. However, in addition to being the highest court 
in constitutional matters, the Constitutional Court of South Africa can also deal with 
matters that have an arguable point of law which is of general public importance. In 
addition to these courts, all the countries have High Courts and a Supreme Court of 
Appeal. However, the Kenyan Constitution innovatively provides for a specialist court that 
deals exclusively with land and environment matters, i.e., the ELC. As was argued in 
chapter one, this turn to specialised courts is usually necessitated by the complexity of 
environment-related juridical disputes, the need for expert adjudication in this regard, 
and the belief that such specialist courts could speed up adjudicative processes. As will 
be seen below, Kenya’s ELC has been exemplary in this respect.28 

                                        
25  See generally article 69 of the Constitution of Kenya. 
26  See article 70 of the Constitution of Kenya. 
27  See generally sections 4.4, and 5.4 for further details. 
28  See generally sections 4.3.1, 5.3.1, 6.3.1 and 7.3.1 for further details. 
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Following the framework established in chapter three, the study then analysed the extent 
to which the constitutions of the four countries provide sufficient provisions that 
guarantee the separation of courts from the other branches of government, the 
independence of the judiciary, as well as the rule of law. It was observed that all countries 
recognise the trias politica and divide power between the executive, the legislature and 
the judiciary. Further, all countries have provisions that require the judiciary to be 
independent and provisions that require the state and its agencies to support the 
independence of the judiciary. While all the countries have undergone varying degrees 
of threat to the independence of the judiciary (mostly through political pressure), such 
threats have been most acute and problematic in Zimbabwe. At some point the country’s 
Supreme Court of Appeal was threatened and judges were forced to resign or go into 
exile as a result of political displeasure arising from their judgments. It was suggested 
that these past events could be the reason why the Constitution of Zimbabwe has more 
extensive provisions that secure judicial independence. Only the Constitution of 
Zimbabwe has a set of prohibitions related to judges. Specifically, judges are prohibited 
from engaging in political activities, holding political office, soliciting funds or contributing 
towards political organisations, and attending any political meetings.29  This suggests that 
the drafters of the Constitution were clearly aware of the dangers that are being posed 
by political interference and how such politics could end up impacting and constraining 
the judiciary.30 

In all the countries, the executive and/or the legislature at some point acted contrary to 
the rule of law or simply ignored judicial decisions. In Uganda there were several coups 
and civil wars preceding the enactment of the 1995 Constitution, and the executive used 
to be extremely powerful, with virtually all power centred in the president.31 In Kenya 
there were also civil wars and election violence, and minimal respect was paid to human 
rights during the time before the enactment of the 2010 Constitution.32 South Africa’s 
apartheid past is well documented, with the period being dominated by a strong 
legislature and executive that did not always respect judicial decisions.33 In Zimbabwe, 

                                        
29  See section 7.3.2 for details. 
30  See generally sections 4.3.2, 5.3.2, 6.3.2 and 7.3.2 for further details. 
31  See generally section 4.2 for further details. 
32  See generally section 5.2 for further details. 
33  See generally section 6.2 for further details. 
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the weakening of the rule of law and the dictatorial-type power of the executive is also 
well documented.34 It was suggested that it was an awareness of these past histories 
that resulted in all the countries having the rule of law as a central issue in their present 
constitutions. The rule of law was loosely described as the subjection of all action and 
people to the law. To this end, the rule of law was argued to be the yardstick which 
courts could use to determine the legality of any actions, especially executive actions. 
Against this finding, it was also suggested that the presence of the rule of law in general 
should enhance the environmental rule of law specifically. A determination of the extent 
to which the courts in these countries actually upheld the environmental rule of law is 
offered further below. 

The chapter also found that all the countries now have liberal provisions on standing. 
While the previous constitutions in all these countries where restrictive in that one had to 
prove direct harm before one could allege a violation of any right, the new constitutions 
dispense with the need to show direct harm. Thus, all of them allow for a wide pool of 
claimants who can allege the violation of rights and litigate in court.35 As noted, while the 
right to a healthy environment can be enforced through the general provisions on locus 
standi in the constitutions of Uganda, South Africa and Zimbabwe, the Constitution of 
Kenya has an additional provision that specifically deals with enforcing the right to a 
healthy environment.36 This provision also dispenses with the need for one to show loss 
or injury.  

This section was concluded by a finding that all of the countries have provisions that 
ensure that there is a separation of powers between the organs of state, that the judiciary 
is independent, that the rule of law guides all law and action, and that locus standi is 
liberally extended. Based on the analysis it is concluded that all of the countries have the 
requisite legal provisions on the right to a healthy environment and constitutionally 
mandated institutional frameworks related to the courts to ensure the right is protected. 
The last part of answering the main research question focusses on an investigation of the 

                                        
34  See generally section 7.2 for further details. 
35  See specifically article 50 of the Constitution of Uganda, article 70 of the Constitution of Kenya, s 38 

of the Constitution of South Africa and s 85 of the Constitution of Zimbabwe. 
36  Article 70 of the Constitution of Kenya.  
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extent to which the courts advance the right to a healthy environment and the manner 
in which they do so. 

8.4 A critical assessment of the role of courts in advancing the right to a 
healthy environment 

A number of observations were made during the discussion of the case law. These are 
listed below and are grouped in terms of the three identified functions of the courts in 
their role of advancing the right to a healthy environment.37  

8.4.1 Developing environmental law and expanding the purview of the right to a healthy 
environment 

In a number of cases, courts have delivered judgments that point to particular issues 
being settled. With few exceptions, the discussion below reveals that courts have been 
relying on some of their own judgments or that they have been moving away from 
limiting/restrictive judgments, thus contributing to developing environmental law and the 
right to a healthy environment.  

8.4.1.1 Easing rules on class actions and public interest environmental cases 

The analysis in chapters four and five demonstrated that courts have been instrumental, 
in most instances, in easing rules related to technicalities, particularly in public interest 
environmental litigation cases. In the majority of cases, respondents would challenge the 
standing of the applicants or claimants to institute actions. This was so in the Ugandan 
cases of Greenwatch v AG, NEMA 1 andTEAN v AG and NEMA. This was also the case in 
the Kenyan case of Leboo v Director Kenya Forest Services. What was noticeable about 
all these cases was that all of them arose after the new constitutions were established, 
all of which contain wide provisions on locus standi. This was in direct contrast to the oft-
cited erroneous decision in the Kenyan case Maathai v Kenya Times, which was 
conservative and reliant on strict textualism, and that resulted in narrow standing.  

                                        
37  See the brief summary under section 8.2.2 above. 
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Noticeably, the majority of the cases before the courts in the four countries took the form 
of class actions. Further, a number of these cases were instituted by NGOs. Examples 
include Greenwatch v AG and NEMA and TEAN v AG and NEMA from Uganda and ZELA 
vs Anjin and others from Zimbabwe. As the Ugandan case of TEAN v BAT demonstrated, 
without wide provisions on standing, or without courts allowing for such wide standing, 
NGOs would not be able to institute actions. This reveals that constitutional environmental 
protection could arguably be effective only if claimants are actually allowed to litigate 
their issues in front of courts. Thus, when courts ease rules on standing, they convey an 
implicit recognition of the importance of environmental protection, and that such a need 
to protect the environment cannot be stifled by technicalities that exclude issues and 
affected potential litigants. The court in the Kenyan case of Leboo v Director Kenya Forest 
Services held that litigation aimed at the protection of the environment could not be 
shackled by restrictive locus standi rules.38 Thus one could argue that the trend in courts 
being accommodative for the purposes of allowing public interest environmental litigation 
has been in motion for a long time. Based on the cases discussed, it stands to reason 
that the courts have to a significant extent developed the law on locus standi in public 
interest environmental litigation related to the enforcement of the right to a healthy 
environment.  

The above finding notwithstanding, it seems that technicalities could also be used to 
dismiss cases which would otherwise have benefitted from being decided by courts. 
Uganda’s Toxic Free Malaria demonstrates the conservatism of a full bench of the 
Constitutional Court in this regard.39 Despite acknowledging that the case had to do with 
the constitutional right to a healthy environment, and despite actually finding that the 
authorities had failed in their regulatory duties, the Court dismissed the case on the 
grounds that it lacked a constitutional argument. Arguably, if an issue has to do with the 
constitutional right to a healthy environment, then such an issue is by its very nature 
constitutional. In fact, the discussion later showed that the Constitutional Court of South 
Africa accepted an almost similar case, in Fuel Retailers.40 Accordingly, the Ugandan 
Constitutional Court missed an opportunity of exercising its function of developing the 

                                        
38  Para 28. 
39  See further commentary of the case under section 4.6 above 
40  See further commentary of the case under section 6.6 above. 



265 

right to a healthy environment as well as expanding the purview of the right, especially 
given that the scope of the duties of environmental authorities was in issue. What this 
suggests is that if courts do not look beyond the immediate submissions or format in 
which the cases are heard, then there is a chance that they will end up taking restrictive 
conservative approaches which result in missed opportunities. Would the court have 
violated any constitutional provision by hearing the case suo moto? Probably not, which 
also suggests that a value laden consideration and a balancing of the interests at stake 
is something that courts must engage in, especially superior courts which have the 
capacity to lay down rules which filter through all the other levels of the judiciary and to 
the legal system more generally. 

8.4.1.2 Courts have generally balanced the right to property with environmental 
protection 

The thesis found in chapter two that in matters concerning property rights private land 
ownership rights re often pitted against public interest environmental issues. Based on a 
reading of the literature, a finding was made to the effect that absolute ownership of land 
is no longer an acceptable position, as there is now a view that such ownership can be 
limited by public interest environmental concerns.41 Yet even after the Constitution of 
Uganda’s recognition of the right to a healthy environment, the court in Greenwatch v 
Golf Course42 delivered a conservative decision. As established in the analysis, the case 
did not directly relate to a violation of a right to a healthy environment per se, but it had 
to do with the duties that are attendant on the fulfilment and promotion of the right; in 
casu, the protection of wetlands. By making a finding that property rights were superior 
to environmental protection, and that only fraud could warrant the court’s limiting the 
property right, the court effectively missed an opportunity to unravel the content, nature 
and scope of the duties required for the protection of the right to a healthy environment. 
More disappointingly, by finding that any environmental harm could be remedied after 
the fact, the court demonstrated an ignorance of the need to avoid harm to the 
environment as much as possible through taking preventative measures. 

                                        
41  See the discussion under section 2.6.4 above. 
42  See further commentary on the case under section 4.6 above. 
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The Kenyan and South African courts took a consistent approach that differed from 
Greenwatch v Golf Course. In Kenya’s Park View Shopping Arcade43 and in South Africa’s 
HTF Developers and Khabisi v Aquarella,44 the courts made the important observation 
that the right to a heathy environmental comes with vertical and horizontal duties. Such 
duties do not only fall on the state, but also on everyone, including non-state entities. 
These cases make clear that a liberal approach to construing property rights does not per 
se alter ownership claims to the property, but merely balances such ownership with the 
need to protect the environment, even when there is no immediate threat to the health 
of humans. Thus, despite the differences in jurisdiction, a finding can be made that the 
courts have (through a consistent approach which extends from 20002 to 2008) 
established to some extent that there is room for intervention when property rights could 
potentially violate the right to a healthy environment. Arguably, it stands to reason that 
by moving away from findings like Greenwatch v Golf Course, courts have developed this 
part of the law by expanding the purview of the right to a healthy environment. This they 
have done by clarifying the nature of the horizontal and vertical application of the right 
to a healthy environment; i.e, that there is a duty on individuals and on the state to 
ensure that the environment is protected, even when it concerns activities that are 
situated within their own lands/properties.  

8.4.1.3 The meaning and core content of the terms ‘clean’, ‘healthy’ or ‘well-being’ 

A worrying trend that is observable from almost all the cases analyzed is that the courts 
have refrained from clarifying the meaning of some of the component parts of the right 
to a healthy environment. This is particularly true for the words “clean”, “healthy” and 
“well-being”. It would seem that at times courts are hesitant to venture into detail when 
it comes to the meaning that could be attached to these words. Some examples 
demonstrate this. Despite the applicants in TEAN v AG and NEMA having brought 
information that included World Health Organisation reports on how passive smoking is 
dangerous, in its judgment the Ugandan High Court did not refer to these in relation to 
the right to a healthy environment.45 There was no mention of how smoke could violate 

                                        
43  See further commentary on the case under section 5.6 above 
44  See further commentary on the cases under section 6.6 above 
45  See the facts of the case under section 4.5.1 above. 
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the clean or healthy environment of Ugandans. The same could be said of Asiimwe, a 
2014 case where the Ugandan High Court also did not clarify how smoke could violate 
the right to a healthy environment.46 In the Kenyan case of Mwaniki v Gicheha the High 
Court failed to clarify how smell or run-off blood from an abattoir could either affect a 
clean environment or an environment that is conducive to well-being.47 Further, in 
Zimbabwe’s ZELA vs Anjin and others, the High Court was willing to agree that the 
discharge of effluents into a river violated the EMA, yet the Court did not mention that 
the right to a healthy environment was being violated, despite the issue’s having been 
raised by the applicants.48 This almost blind acceptance of a violation of the right is also 
noticeable in Augar Investments, where the court alluded to the fact that the 
interpretation given to the EMA will determine future cases, yet did not interpret the Act 
or the right to a healthy environment as embodied in the Act in any measure of detail.49 

It is not immediately clear why this trend is emerging. One reason could be, as was 
mentioned in chapter two, that the right to a healthy environment has an open-ended 
nature and that courts possibly deliberately shy away from offering potentially restrictive 
meanings of its component parts. It could be that courts are hesitant to give a definite 
meaning to these words, especially when there are so many ways the right could be 
violated. In doing so, courts potentially keep a back door open, as it were, that could 
allow them to include as many environmental concerns as possible within the protective 
remit of the right. Another result is that much of the specific meaning and content of the 
right will almost never be found in any one single case, but could be derived from a series 
of cases. Notably, though, in all the above cases the courts found that the right to a 
healthy environment had indeed been violated. This could mean that the courts assumed 
that the meanings of “healthy”, “clean” and “well-being” are either settled or not really 
an issue. For this reason, although the courts upheld the right to a healthy environment 
in these cases, they possibly missed an opportunity to expand the purview of the right 
through an interpretation of some of its component parts. Jurisprudence, and the 

                                        
46  See the facts of the case under section 4.5.2 above. 
47  See the facts of the case under section 5.5.2 above. 
48  See the facts of the case under section 7.5.1 above 
49  See the facts of the case under section 7.5.2 above 
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resultant environmental protection, could possibly benefit far more from an elaboration 
of the right and its component parts. 

8.4.2 Implementing judicial powers of review and upholding the environmental rule of 
law 

While courts have failed to clarify the meaning of many of the right’s component parts, 
they have generally fared better when clarifying the meaning or contours of the state 
duties that flow from the right to a healthy environment. It is in such cases that the 
benefits of the separation of powers, judicial independence and the rule of law are self-
evident, because courts are able to pronounce on governance obligations without fear. 

8.4.2.1 The need for environmental and socio-economic considerations in decision-
making 

It seems, for the most part, that the courts in the four focal countries have been steadily 
but gradually embracing their rightful place within the trias politica, and they have been 
holding the state to account for its failures to regulate for the purposes of protecting the 
right to a healthy environment. For example, in 2003 the Zimbabwean High Court in 
Manyame Park Residence ordered a local municipality to construct proper sewage 
facilities as part of its duty to protect the right to a healthy environment. The municipality, 
however, pleaded that it did not have the means to do so.50 BP Southern Africa, a 2004 
decision of the South African High Court, saw the court finding that the requirements in 
section 24(b) of the Constitution of South Africa mandated environmental authorities to 
consider socio-economic considerations as part of their executive duties in instances 
where the right to a healthy environment might be an issue.51 In 2005 the Zimbabwean 
High Court in Dora Community ordered a local municipality to cease disposing of semi-
treated waste into a river. After the municipal councilors consented to the order, the 
Minister of Local Government dissolved the council and the judgment could not be 
enforced.52 In 2006 the Kenyan High Court in Park View Shopping Arcade, after having 
found that wetlands must be protected, ordered the Minister responsible for the 

                                        
50  See the facts of the case under section 7.5.1 above. 
51  See the facts of the case under section 6.5.1 above. 
52  See the facts of the case under section 7.5.1 above. 
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environment to initiate a “professional and policy assessment” of the land that was the 
subject of the dispute, even though such land was on private property.53 Also, as in BP 
Southern Africa, the Constitutional Court of South Africa found in Fuel Retailers (in 2007) 
that section 24(b) of the Constitution required environmental authorities to consider 
socio-economic aspects in their decision making, since this was part of the requirements 
for sustainable development.54 

In 2011, after having noted that the state was not exercising its role of regulating the 
use and disposal of Kaveera plastic bags, the Uganda High Court in Greenwatch v AG and 
NEMA 2 ordered that the state speed up the enactment of legislation because the 
unregulated use of the plastic bags was violating the right to a healthy environment.55 In 
2014 the Uganda Court of Appeals in Asiimwe castigated NEMA Uganda for failing to set 
air quality standards, but still held that the right to a healthy environment had been 
violated, even in the absence of these standards.56 Further, while observing that the 
discretion of how to vary an EIA licence was on the environmental authority, the Kenyan 
ELC in the 2016 case of Kamau vs Aelous Kenya Limited, declared that such a discretion 
had to be exercised reasonably. The ELC, however, did not pronounce on the issue of 
which distance could count as appropriate when it concerned the placement of wind 
turbines, deciding rather to defer the matter to the environmental authority.57  Lastly, in 
the 2017 case of ACRAG the ELC noted that the municipal authority had failed in its duty 
to regulate the dumping of waste, but went on to find that the courts had to be part of 
the solution, not the problem. Thus, the ELC devised a plan that required the authorities 
to report back to the Court.58  

Based on these cases, it is clear that there is an increasing and progressive recognition 
that the fulfilment, respect, promotion and protection of the right to a healthy 
environment requires regulation on the part of the state and that the state incurs several 
duties to this end. The judgments demonstrate that at the very least, a form of regulation 
is increasingly required by the courts and that a holistic approach to the consideration of 

                                        
53  See the facts of the case under section 5.5.3 above. 
54  See the facts of the case under section 6.5.1 above. 
55  See the facts of the case under section 4.5.1 above. 
56  See the facts of the case under section 4.5.2 above. 
57  See the facts of the case under section 5.5.2 above. 
58  See the facts of the case under section 5.5.2 above. 
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all of the issues that might affect the environment is critical. It is such regulation and 
consideration which could form the basis upon which state actions are measured. What 
we see, then, is that courts are increasingly upholding the environmental rule of law 
through their powers of review. They are increasingly becoming bold in their approach to 
defending the right to a healthy environment, thereby also expanding the purview of the 
right by making findings to the effect that the right to a healthy environment creates a 
basis upon which the state has to act for the realization and fulfilment of the right. It is 
encouraging to see that the courts in the four countries are progressively moving to a 
point where they will not lose an opportunity to enumerate individual, but mostly state-
directed obligations stemming from the right and to hold the state to account in respect 
of these obligations.  

There is also some measure of recognition by the courts that environmental governance 
will require the trias politica to work in unison, not apart. This is evident particularly in 
Kenya, where the ELC acknowledged the need for cooperation between the courts and 
other organs of state. This is contrary to the earlier Zimbabwean cases of Manyame Park 
Residents and Dora Community. Ultimately, collective effort is required for environmental 
protection with a recognition that each arm of government has a special role to play. But 
the courts will always remain the final arbiters if violations are alleged and when it 
becomes necessary to uphold the rule of environmental law.  

8.4.2.2 A precautionary approach to environmental protection 

The NAPE case of 1999 demonstrated how the Ugandan High Court was particularly 
conservative through judicial restraint. The court found that even though an agreement 
made by the state could lead to activities that might harm the environment, this in itself 
was not a reason to challenge the efficacy of the agreement.59 In the same year, the 
South African Supreme Court of Appeal delivered a judgment that was diametrically 
opposite to Nape. The Court in Save the Vaal found that the issuing of a mining licence 
by an environmental authority without having considered the environmental concerns of 
those who might be affected by the mining was reason enough to warrant the setting 
aside of the licence. Although there was no environmental harm at that point, the licence 

                                        
59  See the facts of the case under section 4.5.2 above. 
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itself could have very well authorised and led to activities that might have damaged the 
environment.60 The Ugandan High Court in Waiswa v Kakira (2001) also took a different 
approach from Nape. For the first time, the High Court found that citizens do not have to 
wait for environmental harm to materialize before they could invoke the protection of 
their right to a healthy environment.61 In 2006 the Kenyan High Court in Mwaniki v 
Gicheha found that where an EIA had not been obtained, there is a likelihood that the 
right to healthy environment would be infringed, with the result that any activity without 
the EIA had to be halted.62 Also in a 2007 decision the Kenyan High Court in Waweru 
invoked environmental issues suo moto in a criminal case, finding that although no 
livestock or people had died as a result of river pollution, this fact alone was no reason 
for NEMA Kenya not to exercise maximum caution when approving developments in 
future.63 The Court even went further by holding that the authorities were actually 
required to take precautionary measures and halt any further developments that might 
impact the environment.64 

The Ugandan Court of Appeals in the 2014 Asiimwe case castigated NEMA Uganda for 
not developing air quality standards, but held that the right to a healthy environment had 
been infringed, even in the absence of the standards. The court further held that 
whatever contribution the tobacco company made to the economy was subservient to 
the rights of the people, especially when their environment was being polluted.65 Further, 
in the 2016 case of Kamau vs Aelous Kenya Limited, the Kenyan ELC reiterated the 
findings in Mwaniki v Gicheha, specifically observing that where an EIA had not been 
obtained, “then an assumption may be drawn that the right to a clean and healthy 
environment is under threat.”66 As in Asiimwe, the ELC also found that a company’s 
contribution to the economy was not sufficient to warrant continued and unbridled 
developments when the right to a healthy environment and the interests it seeks to 
protect could be violated.67 Likewise, the Zimbabwean High Court in Marange 

                                        
60  See the facts of the case under section 6.5.1 above. 
61  See the facts of the case under section 4.5.2 above. 
62  See the facts of the case under section 5.5.2 above. 
63  See the facts of the case under section 5.5.3 above. 
64  See section 5.6 above for further commentary of the case. 
65  See page 9. 
66  Para 90. 
67  Para 95. For a commentary on the case, see section 5.6 above. 
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Development Trust (2017) ordered the halting of diamond mining because an EIA had 
not been obtained, although not directly relating the failure to obtain the EIA to the 
consequences that might befall the environment.  

It becomes evident from the above cases that the right to a healthy environment can be 
fulfilled by the avoidance of damage through adopting a precautionary approach which 
is most often included and effected through an EIA. With the exception of the NAPE case, 
the courts were able to broadly confirm that EIA is a safety net that allows citizens to 
avoid environmental harms and for authorities to act with foreknowledge of potential 
environmental harm and by elaborating possible means to address such harm. 

To this end, there is a clear indication of the courts successfully reviewing government 
actions and upholding the environmental rule of law. It is evident from these cases that, 
on balance, the courts would rather take a precautionary approach than risk 
environmental harm. There seems to be a realisation by the courts in the four countries 
discussed that EIA and environmental laws exist for a reason: if they are flouted or 
ignored, the efficacy of the right to a healthy environment is diminished. The laws exist 
for the purpose of guarding against environmental harm, much along the lines of the 
idiom “prevention is better than cure”. In other words, through their judgments courts 
are increasingly erring on the side of environmental protection, informed by the 
realisation that it is better to prevent environmental harm than to remedy it, because 
environmental damage can have far-reaching consequences beyond what might be 
immediately discernible. As a general conclusion, on balance, and despite the different 
jurisdictions, the courts have for the most part accepted the necessity of EIA and the 
precautionary principle as practical tools that could ensure that environmental harm is 
avoided or that it can be remedied in future. If this is true, then it is arguable that the 
courts have developed this area of law very well to create strong precedents in the 
respective countries. 

8.4.3 The fashioning of remedies for environmental violations 

As established in chapter three, when courts provide remedies, they render finality to a 
case by fashioning an order they view to be appropriate to address the environmental 
harm that is being complained of.  
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8.4.3.1 Courts and appropriate remedies 

The Ugandan High Court in Waiswa v Kakira Sugar Works in 2001 held that citizens did 
not have to wait for environmental harm to occur before they could institute a case for 
the violation of their rights. Importantly for the present purposes, in deciding whether or 
not to grant an injunction that would stop works which involved the uprooting of trees 
for sugarcane plantations, the Court asked itself if an award of damages would be 
sufficient to compensate for the loss that would be occasioned to the applicants. The 
Court found that matters involving environmental destruction affect parties beyond any 
one case, including future generations. For the Court, this had the implication that 
damages would not be sufficient to remedy the harm that might be occasioned to a 
generation that is yet to come.68 Interestingly, the applicants did not argue their case 
based on the rights of generations to come, but the court saw it fit to consider such 
rights. This could be considered a particularly innovative and activist approach to the 
adjudication of the right to a healthy environment.  

As was noted above, in the ACRAG case the ELC reasoned that the court should be part 
of the solution and not the problem. Thus, in an effort to ensure that people’s right to a 
healthy environment was protected, the court ordered NEMA Kenya to report back to the 
Court with an update on measures the authority would have taken, after which the court 
could order additional measures if it was not satisfied. This case shows that the role of 
the courts goes beyond merely declaring which rights have been violated. If in fact the 
courts are going to become part of the solution, there must be a recognition on their part 
that in the same way that awarding compensation for damages might not be sufficient 
to remedy environmental harm, merely punishing those implicated might also not be 
enough. Thus, where situations allow and call for such interventions, courts must be able 
to foster collaboration between themselves and the other members of the trias politica 
and between themselves and private citizens too.  

Overall, most of the cases discussed in the thesis generally demonstrate that the courts 
were able to find ways to remedy the environmental ills complained of. Where there were 
challenges, as the cases in this section show, the courts were able to identify these 
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challenges and to address them appropriately. Waiswa v Kakira Sugar Works and ACRAG 
rightly acknowledge the intricacies that exist when environmental harm occurs, and for 
that reason the decisions of the courts were important. To be sure, the decisions show 
the kind of meaningful and practicable judicial remedies that could accrue to 
environmental rights jurisprudence when courts take the time to be innovative, creative 
and activist. Whilst it is difficult to assert that the courts have sufficiently addressed the 
issue of remedies, it is at the very least possible to state that these few cases are 
instructive on the matter of how courts could approach the issue of remedies, which 
arguably should not be considered and constructed in a mechanical fashion.  

8.4.3.2 Courts and litigation costs 

In a series of cases going as far back as 1989, the issue of costs in litigation related to 
the right to a healthy environment and environmental protection generally seems to have 
evolved rather progressively. Early in 1989, in Maathai v Kenya Times, the Kenyan High 
Court dismissed the case with costs, finding that the applicant was not going to be 
personally affected by any environmental harm that would be occasioned to the park. 
The Uganda High Court in Greenwatch v Golf Course in 2000 made a costs order against 
the applicant in a case where the applicant sought to protect the environment for its own 
worth.  

Following a markedly different approach, the Constitutional Court of South Africa in 
Biowatch II (2009) found that where the state has been brought to court for its failure to 
regulate on issues that have a bearing on the environment, then the applicants must not 
be burdened by costs orders, especially because they would have previously been 
requiring the state to observe its constitutional duties.69 Further, the ELC in Ali v National 
Housing Corporation (2012) refused to order the applicants to provide security for costs 
before the case in which they alleged a violation of their right to a healthy environment 
could be heard. The reasoning adopted by the ELC was that requiring such security would 
unduly hamper access to justice.70 Finally, in the African Network case of 2014 the EACJ 
made a strong affirmation of public interest litigation by refraining from making a costs 

                                        
69  See the facts of the case under section 6.5.3 above. 
70  Para 6. See further commentary of the case under section 5.6 above.  
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order, finding that the case was “in the wider public interest and for the sake of a 
sustainable future for the environment.”71 

Interestingly, it appears that the cases which seem to have taken a conservative approach 
with respect to the substance of the claim are also the same cases in which the applicants 
were burdened with a costs order, while in those cases where the courts were creative 
and activist the courts were more accommodating with respect to awarding litigation 
costs. On balance, it does seem that courts are becoming increasingly pragmatic in their 
approach to handling costs issues. If courts consistently make costs orders against 
applicants in litigation related to the right to a healthy environment, this could have 
negative consequences, including, among others: citizens might simply tolerate 
environmental harm which is detrimental to them and environmental degradation might 
just continue unabated. This possibility notwithstanding, the timeline of the cases seems 
to suggest that courts have become increasingly aware of the inhibiting nature of cost 
orders where the right to a healthy environment is litigated, especially through public 
interest environmental litigation. 

8.5 The way forward 

For the most part, it is clear that courts in Uganda, Kenya and South Africa have been 
assuming various important roles in advancing the right to a healthy environment. The 
Zimbabwean courts still have a long way to go before they could be considered on a par 
with the level and depth of interaction the courts in the other countries have had with 
issues related to the right to a healthy environment. It is possibly fair to conclude that on 
a general level, the courts have been more activist than conservative, and this could serve 
rights-based environmental protection well in future. Such activism is evident, for 
instance, from the creativity and innovation evident in instances where courts, suo moto, 
were able to invoke powerful narratives like the “raping of the resources endowed unto 
us by Mother Nature”,72 or the invocation that “we have a higher mandate to ensure that 
the environment is protected for this and the future generations”,73 in an effort to justify 
and/or rationalise their reasoning in support of enhanced efforts to ensure environmental 

                                        
71  Para 84. 
72  Kemai v AG, para 35. 
73  Kamau vs Aelous Kenya Limited, para 95. 
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protection. Such phraseology is possibly evidence of courts increasingly realising their 
immense power in relation to the right to a healthy environment, and it evinces 
increasingly innovative and creative judicial engagement with the right to a healthy 
environment.  

The thesis revealed that developments in Eastern Africa are groundbreaking and 
exemplary. From a quantitative point of view, Uganda and Kenya have dealt with more 
cases dealing with the right to a healthy environment than South Africa and Zimbabwe. 
The analysis also reveals that as far as the provision of the right to a healthy environment 
is concerned, the enabling court structures and laws supporting these structures, and the 
substance of case law on the right to a healthy environment, Kenya probably leads by 
example. The Kenyan Constitution contains specific provisions on the enforcement of the 
right, it has a specialised environmental court, and it has more detailed cases in which 
the right to a healthy environment has been an issue.  

On the other side of the spectrum, the analysis found that although the right to a healthy 
environment was codified in Zimbabwe’s EMA in 2002, the country has had the least 
number of cases on the right to a healthy environment. Admittedly, much of the work of 
the courts in Zimbabwe cannot be detached from the political and governance settings 
of the country. As a result, Zimbabwe’s post-independence history offers the most vivid 
example of the deterioration of the rule of (environmental) law, of the difficult 
circumstances that the courts could find themselves operating under, and the challenges 
related to their independence. Whilst other countries like Kenya, Uganda and South Africa 
have had instances where politicians made statements that could be construed as veiled 
threats against the judiciary and its independence, the situation in Zimbabwe has been, 
and continues to be, markedly worse. In Zimbabwe the highest court in the country, the 
Supreme Court of Appeal, was invaded, the chief justice was constructively forced to 
resign, and many respected superior court judges either fled or were forced to resign. 
Whilst there has not been a study that would determine the effects this might have had 
on the overall functioning of the judiciary, a reasonable assumption would be that this 
affects the overall confidence in the judiciary, especially if the appointees are well 
connected or favourable to those who appoint. A particularly important insight for the 
present purposes is therefore that courts in countries such as Zimbabwe need to be more 
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fearless in the face of criticism and attacks from the other arms of the state. Relatedly it 
also shows that while a constitution and subsequent laws could elaborately provide for 
the right to a healthy environment, as the Zimbabwean regime does, this fact in itself 
does not guarantee that these laws will be observed and implemented. To this end, it 
might be reasonable to conclude that the judiciary oftentimes operates under severely 
inhibiting and restrictive conditions and that while it has a critical role to play in advancing 
the right to a healthy environment, it will not always be successful in its attempts to do 
so. On a more positive note, for the most part the cases discussed in relation to the right 
to a healthy environment in this thesis show that the courts have on balance not shied 
away from ordering the executive to observe its constitutional duties of promoting, 
respecting, fulfilling and protecting the right to a healthy environment.   

However, the findings of this thesis support the making out of a case in favour of their 
giving more concrete meaning to the component parts of the right to a healthy 
environment. While courts perhaps deliberately prefer a more open-ended approach to a 
concrete interpretation of the right, in order perhaps to avoid restricting themselves in 
potential applications of the right, this could enhance legal certainty, predictability and 
clarity. Tied to this is the trend observed in some cases where judges write rather short 
judgments, particularly in Uganda and Zimbabwe. If there are to be innovative 
developments related to the right to a healthy environment, courts will arguably have to 
engage more thoroughly and elaborately with the right in their reasoning and justification 
of their decisions.  

The right to a clean and healthy environment demands a continued facilitation of its 
realization. The effectiveness of the judgments that courts make in relation to the right 
will always be dependent on the other branches of the trias politica. For its part, the 
judiciary in its role of advancing the right to a healthy environment serves as the ultimate 
defender of the right, but as the Zimbabwean example shows, the courts are often only 
as effective as the other arms of government are. Thus, there is a need to find ways to 
foster the relationship between the judiciary and other arms of the trias politica in 
overseeing the fulfilment of the right to a healthy environment, especially when courts 
have made orders against the executive or legislature.  
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Further, since the role of the courts in advancing the right to a healthy environment could 
be limited by the fact that courts cannot invent facts and that they generally deal only 
with what is argued before them, there is a need for litigants, especially NGOs, to craft 
innovative and persuasive arguments that directly invoke the right to a healthy 
environment. If there are going to be creative and innovative ways of advancing the right 
to a healthy environment, such a critical task cannot be left to the judiciary only. It will 
instead require a more deliberate and collective effort from all arms of government and 
from civil society if the lofty provisions and objectives of the right to a healthy 
environment that exist on paper are to be comprehensively, innovatively and effectively 
translated into practice.  

8.6 Future research  

It became evident throughout the course of the present study that there are some issues 
which could benefit from further research. These are briefly listed as research questions 
below and it is envisaged that these issues will form central themes of the doctoral 
candidate’s future research agenda: 

• What are the impacts of post-state legal developments on the right to a healthy 
environment on national legal systems and to what extent do national courts 
actively engage with regional and international law related to the right to a healthy 
environment in their domestic jurisprudence?  

• Is it possible to observe a form of transnational law emerging in relation to the 
right to a healthy environment?  

• In view of the existence of Kenya’s ELC and other such specialised courts across 
the world, what could be the specific benefits of specialised environmental courts 
in African countries, and would it advance the right to a healthy environment if 
countries were to create specialised courts dealing with the right to a healthy 
environment?  
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