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ABSTRACT
Land reform policy in South Africa is largely or entirely concerned with redressing issues
related to the historic dispossession of land resulting from the policies applied by the
previous government. Section 25 of the Constitution (1996) addresses the issue of land in
South Africa and the legal and policy framework attempts to achieve redress without
jeopardizing the advancement of economic development, food security and improvement of
livelihoods. This research investigates land tenure upgrading and its spatial impacts on land
development in the OR Tambo District. The research adopts a qualitative methodological
approach using the mentioned case study.
The findings revealed that a number of planned developments have not reached
implementation due to lodged claims and the legal prohibitions negatively affecting
development on such land. The study concludes that the identified economic, social and
environmental outcomes associated with the manner in which land reform is applied,
compromises the sustainability of the discourse in relation to land development in this former
Homeland area. The study recommends the implementation of a detailed Land Reform
Framework comprising seven key components.
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OPSOMMING
Grondhervormingsbeleid in Suid-Afrika is grotendeels of heeltemal bekommerd oor die
herstel van kwessies wat verband hou met die historiese verkryging en oordrag van grond
as gevolg van die beleid wat deur die vorige regering toegepas word. Artikel 25 van die
Grondwet (1996) handel oor kwessie van grond in Suid-Afrika in aggenome en die regs- en
beleidsraamwerk poog em om regstelling ten opsigte van grongeinaars te bereik sonder om
die vooruitgang van ekonomiese ontwikkeling, voedselsekuriteit en verbetering van
lewenskwaliteit in gedrang te bring. Hierdie navorsing handel dus oor die proses van
grondbesit opgradering en die ruimtelike impak daarvan op grondontwikkeling in die OR
Tambo Distrik. Die narvorsing aanvaar ‘n kwalitatiewe metodologie benadering en deur to
genoemde gevallestudie te gebruik
Die bevindinge het aan die lig gebring dat 'n aantal beplande ontwikkelings nie die
implementering sadium bereik nie as gevolg van gevstige eise en die wettige verbod wat
ontwikkeling op die grond negatief beïnvloed. Die studie het tot die gevolgtrekking gekom
dat die geïdentifiseerde ekonomiese, maatskaplike en omgewingsuitkomste wat verband
hou met die wyse waarop grondhervorming in die Distrik toegepas word, die volhoubaarheid
van die diskoers in grondontwikkeling in hierdie voormalige Tuisland kompromiteer en
benadeel.

Die

studie

beveel

aan

die

implementering

van

'n

gedetailleerde

grondhervormingsraamwerk wat uit sewe sleutelkomponente bestaan.

Sleutelterme: Grond, Grondbesitopgradering, Grondhervorming, Ruimtelike Beplanning,
Grondontwikkeling, Volhoubaarheid, Stamhoofde
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GLOSSARY OF ACRONYMS

ANC:

African National Congress

BOT:

Build Operate and Transfer

CBD:

Central Business District

CPA:

Community Property Association

CRDP:

Comprehensive Rural Development Programme

DFA:

Development Facilitation Act

DG:

Director General

DRDRL:

Department of Rural Development and Land Reform

EFF:

Economic Freedom Fighters

GDP:

Gross Domestic Product

GVA:

Gross Value Added

IDP:

Integrated Development Plan

IHLM:

Ingquza Hill Local Municipality

KSD:

King Sabatha Dalindyebo (Local Municipality)

LRMB:

Land Rights Management Board

LRMC:

Land Rights Management Committee

NDP:

National Development Plan

NSDP:

National Spatial Development Perspective

PGDS:

Provincial Growth and Development Strategy

PTO:

Permission to Occupy

RDP:

Reconstruction and Development Programme

RLCC:

Regional Land Claims Commission

SDF:

Spatial Development Framework

SPLUMA:

Spatial Planning and Land Use Management Act

TBVC:

Transkei Bophuthatswana Venda Ciskei

WESSA:

Wildlife and Environment Society of South Africa

WCED:

World Commission of Environment and Development
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LIST OF DEFINITIONS
Land

Means any erf, agricultural holding or farm portion, and includes any
improvement or building on the land and any real right in land (SPLUMA,
2013)

Land Tenure

The legal regime in which land is owned or held. It determines who can
use the land, for how long, under what conditions. (Wikipedia, 2018)

Land Tenure

The improvement or giving a higher level of recognition is respect of

Upgrading

land tenure or ownership, thereby creating more security of land tenure.
(FAO, 2018)

Land Reform

Reform is to make changes in order to improve/rectify something. Land
reform is a system of recognizing people’s right to own and control land
in attempting to bring about redress. (Wikipedia, 2018)

Land

The act of restoring to the rightful owner, land that has been taken away,

Restitution

lost or surrendered. Compensation for loss of land. A restoration of
previous land rights. (Restitution of Land Rights Act, 1994)

Chiefs/

A chief or traditional leader is defined as an individual who occupies a

Traditional

seat of authority due to ancestry. Chiefs have traditional authority over

Authorities

people within their territorial jurisdiction.

Authority is exercised in

accordance with customary law. (South African History Online, 2018)
Sustainability

The ability to be sustained supported, upheld or confirmed. The quality
of not being harmful.

Spatial

Spatial planning refers to methods and approaches used by the private

planning

and public sector to influence the distribution of people and activities in
spaces of various scales.

Spatial planning can be defined as the

coordination of practices and policies affecting spatial organization.
(Wikipedia, 2018)
Land

The erection of buildings or structures on land, or the change of use of

Development

land, including township establishment, the subdivision or consolidation
of land or any deviation from the land use or uses permitted in terms of
an applicable land use scheme. (SPLUMA, 2013)

Municipality

A geographic area, a municipal area determined in terms of the Local
Government: Municipal Demarcation Act, 1998 (Act No. 27 of 1998).
(Municipal Systems Act, 2000)
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1.

CHAPTER 1: INTRODUCTION AND RESEARCH
BACKGROUND

1.1

Research Background

The recent land audit conducted by the Department of Rural Development and Land Reform
(2017:2) showed that South Africa consists of land that amounts to 121 924 881 hectares
(ha) in extent. More importantly, the land registered with the Deeds Registry Office accounts
for 94% (114 223 276 ha) of the 121 924 881 ha and the remainder of six percent (7 701
605 ha) is unregistered (p.2). It is revealed that merely 14% of all land is owned by the State.
Some 7% of all land is unaccounted for, though much of this land is to be registered as state
land.

In this instance, state land refers to land which is registered under the national,

provincial and local government as well as land held by parastatals. 90% of the accounted
land, amounting to 89 523 004 hectares is registered to private individuals, companies and
trusts. Of the national total accounted for, 6 839 985 Ha (94%) are made up of erven 50 253
Ha (1%) made up of agricultural holdings while 419 005 Ha (5%) are farms. In the Eastern
Cape, there are 4 million hectares of unregistered land. It is the assertion of cabinet that
land information is critical to land development in the country (De Wet, 2013). The land
question occurs against the backdrop of a number of notions concerning the efficiency of the
private sector in developing land, and added notions of the ineffectiveness of South African
land reform policy.
In Post-apartheid South Africa, the issue of land and particularly historical land
dispossession periodically rises to prominence. Recently, the ‘land question’ has made its
way back to the top of the South African agenda. The 54th National Conference of the ANC
(2017) concluded with a decision to expedite land reform by exploring the practice of
“expropriation without compensation” on condition that it is conducted in a manner which is
sustainable and does not jeopardize the economy and agricultural sector. Section 25 of the
Constitution of the Republic of South Africa (1996) sets conditions related to land and
stipulates the responsibility of the state in facilitating land reform in order to foster equity as it
pertains to land possession and the correction of past discriminatory practices. Despite the
Constitutional mandate and supporting legislation and policy framework, the South African
land reform programme has been heavily critiqued (Boshoff et al., 2018: 2).
Branson (2016) cites the 2010 assessment that claimed that 90% of the redistributive farms
were no longer productive. Mention is made of the controversial role of traditional leadership
1

in relation to land and governance. It is suggested that the ANC uses traditional leaders as
a means of electioneering primarily due to the influence that traditional leaders have over
rural communities.
Land reform policy in South Africa is largely or entirely concerned with redressing issues
related to the historic dispossession of land characteristic of the Apartheid era.
Simultaneously, the legal and policy framework attempts to achieve redress without
jeopardising the advancement of economic development, food security and improvement of
livelihoods.

The ANC (2012) Land Reform Policy Discussion Document locates South

African land reform within the Comprehensive Rural Development Programme (CRDP). The
Comprehensive Rural Development Programme (2009:2) adopted a three-pronged
approach aiming at tenure reform, restitution and land redistribution.

In relation to

redistribution and tenure reform, the aim is to develop less costly alternative models of
redistribution while reviewing legislation and policies that apply the programmes.

The

Comprehensive Rural Development Programme (2009:8) exists within a framework whose
strategic objective is social cohesion and redevelopment with rural development agencies
being central to three focus areas including agrarian reform; rural development and land
reform. The programme further gives expression to multiple stakeholder interactions in the
process, but fails to articulate the manner in which the central programmes, particularly in
reference to land tenure, relate to spatial issues and the ramifications in the given context.
Land tenure or the security of land tenure is identified as a key feature of South African land
reform policy. Firstly, it is directed at addressing state land administration in communal
areas in former homelands. Secondly, it is aimed at strengthening security of tenure for farm
dwellers living on commercial farms. In respect of the first objective, it is recognised that
communal areas make up a majority of the former homelands, amounting to approximately
17million hectares (ANC Land Reform Policy Discussion Document, 2012). These include
Ingwavuma Trust Land in KwaZulu Natal as well as the former self-governing territories of
KwaZulu Natal, Gazankulu, Lebowa, KaNgwane, KwaNdebele and QwaQwa and the
independent homeland states of Transkei, Bophuthatswana, Venda and Ciskei (TBVC)
(Cahoon, 2014). The former homelands are home to nearly a third of the South African
population and are seen as areas of the greatest concentrations of poverty in the country.
Figure 1.1 below depicts the location of former homelands. Figure 1.2 below depicts the
national macro-economic growth.

2

Figure 1.1: Map indicating location of Former Homelands within South Africa
Source: Alexander (2018)
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Figure 1.2: Map indicating the national distribution of macro-economic activity
Source: National Spatial Development Perspective (2006)
The FAO Land Tenure Studies (2002:1) explains that land tenure refers to an institution
which regulated the relationship (legal or customary) between people (individuals or groups)
and land.

Rules of tenure generally regulate how property rights are allocated and

exercised. They further define the boundaries to the control, use and transfer of property.
Land tenure therefore determines who can use land, for how long, and under what
conditions. Categories of land tenure include private, communal, open access and state.
Binns and Nel (1999:391) make reference to the reverse-trend of economic development in
African nations. It is suggested that the breakdown of social services and infrastructure in
many parts of Africa, together with hyperinflation, immense debt burdens and the dreadful
effects of global trade and structural adjustment packages, influence against any significant
intervention by national government (Binns & Nel, 1999:391).

Trends identified are

particularly prevalent in the former homelands of South Africa, though explanations for the
identified trends may differ variably.

The National Spatial Development Perspective

(2006:80) further alludes to the disparities and dualities which the South African space
4

economy depicts on a macro and micro-scale with the former ‘Bantustans’ being
characterised as areas of low economic growth, high population densities, high levels of
poverty and low economic potential. The Bantustans were defined broadly as areas reserved
for occupation by Black African people, with limited self-government. The Bantustans which
were abolished in 1993, were introduced in the 1960s, entailing the isolation of each of the
non-White ethnic groups into separate homelands, with the remainder of the physical
territory under the control of the Nationalist Government (D’Amato, 1966:191).

1.2

Problem Statement

In the Eastern Cape (former Transkei), the King Sabatha Dalindyebo (KSD) Local
Municipality is the economic hub of the OR Tambo District and comprises two amalgamated
cities of Mthatha and Mqanduli urban and rural magisterial areas. The area possesses both
an urban and rural quality including prominent urban settlements of the regional economic
hub of Mthatha as well as scattered village-type rural settlements. More importantly, Mthatha
is the regional service centre of the OR Tambo District. Between the years 1976 and 1994,
Mthatha served as the capital of the Transkei under the name Umtata. Despite the function
which Mthatha plays as a regional service centre, many economic challenges are evident by
way of hindered commercial and property development. Furthermore, a number of planned
commercial developments have been halted in the past, due particularly to land claims
lodged against some properties. For example, a land claim that the AbaThembu chief lodged
in respect of certain land resulted to the discontinuation of the proposed Nkululekweni Mall
development in Mthatha (Ngcukana, 2007). The developers, Peermont Global Limited and
Land Macro intended to complete the development in March 2008, but the land claim lodged
in 1998 hindered the completion of the development. According to Bernstein (2014:24),
unemployment is the “most destructive challenge” in South Africa. The discontinuation of the
development is a setback to employment opportunities, in particular for the youth. The
applicant claimed that the KSD Municipality entered into a lease agreement with the
Developers without consulting with the concerned community. The Integrated Development
Plan (2013-2014) of the KSD municipality highlights the challenges posed by land claims.
The municipality in response to the land claims challenges established the Mthatha Land
Claims Committee to facilitate negotiations with claimants for resolving land claims and fasttracking of development within KSD.

This research reveals that similar challenges are

identified in the other local municipalities within the OR Tambo District, including Port St
Johns, Nqguza Hill, Mhlontlo and Nyandeni Local Municipality.

5

Demissie (1995: 617) provides a review of Baker and Penderson’s book “The rural-urban
interface in Africa: Expansion and Adaptation”, and alludes to the critical role which small
towns play in regional development processes. In the context of this research, small towns,
particularly those of the OR Tambo District area serve as rural-urban interfaces. The role of
the state in development as well as the manner in which issues related to capital, wage
labour, production and bureaucracy interact gives definition to the development complexities
prevalent in such settings. It is the intention of this research to give further clarity on the
manner in which land reform discourses, discussions and practices contribute to these
complexities, and manifest on a spatial dimension.
Deininger (1998:1) asserts that while theoretical reasoning and experiential evidence
suggests that land reform is effective in providing equity and efficiency benefits, it remains a
debated issue in a number of countries including South Africa. The recent findings of the
(Department of Rural Development and Land Reform, 2017) South African Land Audit
together with development trends and the state of land claims in the former Transkei
necessitates a critical analysis of the impact of land tenure upgrading on land development
in the OR Tambo District of the Eastern Cape.

1.3

Significance of the study

The World Commission of Environment and Development (WCED) (1987) defines
sustainable development as “development that meets the needs of the present without
compromising the ability of future generations to meet their own needs”. Sustainable
development is divided into three interrelated sectors including social, environmental and
economic (Newman & Jennings, 2008:5).

In the African context, initiatives to promote

sustainable development have been implemented in a number of countries. The African
perception is that growth and development is incompatible with ecological sustainability.
Sustainable development in Africa cannot be achieved without agricultural reform. Good
governance is also essential to achieve sustainable development and it is asserted that
policy implementation is critical to achieving it (Ahenkan & Osei-Kojo, 2014:169).
Arguably, the issue at hand has direct implications for the social and economic dimension of
the development concept and in some instances an indirect impact on the environmental
aspect. The research will therefore have to pertinently discuss a concept which for the
purpose of this study is termed “Sustainable Reformation”.

This concept will inter-alia
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consider the manner in which programmes aimed at redress can be designed and
articulated to best meet criteria set for sustainable land development as a concept.

1.4

Research question and sub-questions

This section formulates the specific research question and sub-questions to be answered in
responding to the research statement. In light of the problem statement, the research seeks
to analyse whether land tenure and land tenure upgrading has any impact on land
development in the OR Tambo District.

1.4.1

Main research question

The main research question is as follows:
What are the implications of land reform and land tenure upgrading on land development in
the OR Tambo District which forms a large part of the former Transkei Homeland?

1.4.2

Research sub-questions

The research sub-questions are itemised below.
1. How does existing legislation on land reform impact on land development in the former
Homeland regions?
2. To what extent does existing land development policy and directive at the national scale
facilitate land development in former Bantustans (OR Tambo District)?
3. What are the identified impacts (economic, social and environmental) of land reform
implementation as it relates to land development in the OR Tambo District?
4. How effectively do planning tools such as integrated development plans and Spatial
Development Frameworks in the OR Tambo District address the issue of land tenure in
promoting security of tenure and development?
5. How best could the process of land reform be improved to speed up its programmes
with the aim of supporting proposed developments?
6. Do current land reform policies and processes allow for land development in the current
context?
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The research sub-questions are divided into themes for purposes of the research. The
themes are stated as follows.
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Table 1.1: Table linking research questions to identified themes.
THEME

RESEARCH QUESTION

Facilitation of Tenure Reform And Land

 What are the implications of land reform and land tenure upgrading on land development in

Development (through legislation and
planning and implementation mechanisms)

the OR Tambo District which forms a large part of the former Transkei Homeland?
 How does existing legislation on land reform impact on land development in the former
Homeland regions?
 To what extent does existing land development policy and directive at the national scale
facilitate land development in former Bantustans (OR Tambo District)?
 What are the identified impacts (economic, social and environmental) of land reform
implementation as it relates to land development in the OR Tambo District?

Apartheid Redress And Spatial Restructuring

 What are the implications of land reform and land tenure upgrading on land development in
the OR Tambo District which forms a large part of the former Transkei Homeland?
 What are the identified impacts (economic, social and environmental) of land reform
implementation as it relates to land development in the OR Tambo District?
 How effectively do planning tools such as integrated development plans and Spatial
Development Frameworks in the OR Tambo District address the issue of land tenure in
promoting security of tenure and development?

Diverse and Conflicting Rationalities

 To what extent does existing land development policy and directive at the national scale
facilitate land development in former Bantustans (OR Tambo District)?

Institutional Engagement and Interrelation

 How best could the process of land reform be improved to speed up its programmes with the
9

aim of supporting proposed developments?
Planning and Development at Different
Scales

 To what extent do existing land development policy and directive at the national scale facilitate
land development in former Bantustans (OR Tambo District)?

Source: Own Construction (2018)

10

1.4.3

Research hypothesis

The basic hypothesis is that land development and spatial planning legislation, policy and
practice do not significantly take into account the facilitation of land and tenure reform in
former Bantustans, therefore having negative spatial implications when considering the
economic, social and environmental dimensions of sustainable development in former
homelands.
The study is based on the fact that land tenure and land tenure upgrading have and continue
to have significant spatial impacts on land development in the OR Tambo District. The
hypothesis stems from the fact that a number of land developments have been halted as a
result of land claims lodged in the King Sabatha Dalindyebo Local Municipality. The process
of upgrading land tenure through the claims process is identified as having negative impacts
on land development. It is asserted that there are significant negative impacts emanating
from the South African land reform discourse which manifests spatially in the district.

1.5

Conceptual framework

The conceptual framework is a mind map which the researcher uses to navigate the study.
It further allows the reader to gain a simplistic view of the research direction. Figure 1.3
below is a Conceptual Framework for the overall study. From the image it is clear that the
study considers the two discourses of land development and land tenure reform as separate
entities, with the problem statement reflecting the middle ground. The significant features
concerned with each are considered in terms of the institutions (actors), the tools for
implementation and the outcomes related to each discourse. It is the researcher’s view that
existing contemporary planning practice may be the tool for achieving the required
sustainable reform.
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Figure 1.3: Conceptual Framework of Research
Source: Own Construction (2018)

1.6

Research structure

1.6.1

Chapter 1: Introduction and research

This chapter provides an introduction to the study. The problem statement and significance
of the study are detailed. The main research question and sub-questions are detailed,
followed by the research hypothesis. The structure of the study is also outlined. The overall
conceptual framework is also formulated.

1.6.2

Chapter 2: Research methodology

Chapter 2 discusses the research methodology used in order to prove the hypothesis and to
answer the research question and sub-questions.

This chapter discusses the research

setting, which is the OR Tambo District and the five local municipalities therein.

The

research design is also discussed, detailing that the current research uses primarily quality
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research methods in order to reach the conclusion. The applicable ethical considerations as
well as the reliability and validity of the research is also discussed. Data collection involved
is also discussed including the statistical data involved in the study as well as the document
and literature reviews completed in proceeding chapters. The key respondent interviews
conducted with planning officials and tribal leaders are also detailed. The study limitations
applicable to this research are also discussed.

1.6.3

Chapter 3 Literature review

The literature review chapter considers the framework which can be used to analyse the
findings of the study. The factors which influence land tenure reform are discussed including
the political, economic, social, cultural and legal aspects related to land tenure reform. The
underpinning on the South African land reform dispensation on Equity, fairness and justice is
also discussed in the context of the land tenure reform influences. International approaches
to land reform are discussed in order to provide the broader context and relating this to the
South African experience.

The role of the state is discussed in relation to governance

theory. Land reform discourse is then discussed with specific reference to the South African
context.
In terms of planning theory applicable to the study, this chapter discusses contemporary
planning theory with particular reference to its relevance in the current discourse. Theories
including conflicting rationalities, communicative planning, rational comprehensive planning,
new urbanism and the just city are discussed in the context of the planning and land reform
conditions identified in the study area. Planning Theory is seen as a lens to interpret the
research matter as well as a tool for ameliorating the identified problem. This chapter also
discusses spatial planning discourse in the South African context with particular reference to
Apartheid and Post-Apartheid spatial planning and the key focuses of spatial planning in the
South African context.

1.6.4

Chapter 4: Legislative and policy framework

The chapter deals with the legislative and policy framework and discusses the policy
framework which addresses land tenure reform and land development in South Africa. This
policy framework includes the Reconstruction and Development Programme (1994), the
National Spatial Development Perspective (2006), the Comprehensive Rural Development
Framework (2009) and the National Development Plan (2014). Of the policy instruments
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mentioned, only the National Development Plan (2014) adequately addresses both the land
reform and land development issues. The other mentioned policy instruments focus on
planning and development.

Legislation related to land reform is discussed, as well as

legislation which facilitates spatial planning and development.

1.6.5

Chapter 5: Empirical research and analysis

Chapter 5 discusses the findings of the research and provides an analysis of those findings.
The demographic and spatial trends identified in the study area are detailed. The details are
discussed according to the local municipalities within the district including King Sabatha
Dalindyebo, Ingquza Hill, Mhlontlo, Nyandeni and Port St Johns Local Municipalities. The
chapter also discusses the land claims data applicable to the study area. This is based on
information provided by the Eastern Cape Land Claims Commission.

The qualitative

findings are then detailed, with specific reference to the discussion emanating from key
respondent interviews undertaken. Interviews are conducted with planning officials at the
district and local municipalities. Interviews have also been conducted with Chiefs for the
sake of representation and balance. An analysis of the research findings is then done
according to the research themes which emerge.

1.6.6

Chapter 6: Conclusions

Chapter 6 provides the overall conclusions of the research findings. This chapter includes a
synopsis of the integration of theory and the empirical research. The conclusion is discussed
according to the research question and sub-questions essentially aiming to respond to each
accordingly. The research question and sub-questions are linked to the interview questions,
containing a consolidated analysis of the responses and the lessons learned.

1.6.7

Chapter 7: Planning recommendations

This chapter addresses the planning recommendations which emanate from the key findings
of the research.

General planning recommendations are made looking at the planning

interpretation, legal and policy interpretation and spatial impact related to each of the key
findings of the research. The concept of a Land Reform Framework is also detailed as the
main planning recommendation. A Goal Achievement Matrix is recommended as measuring
tool intended to assess the outcomes of land reform and land development imperatives. An
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area of further research is also discussed, relating to rural and urban-rural interface planning
and the role of tribal authorities in rural planning.

1.7

Conclusion

This chapter has constituted the introductory chapter of the dissertation.

The research

background has detailed the specific land ownership patterns found in South Africa as well
as land reform dynamics which are identified as having a significant impact on land
development in former homeland territories. In terms of the problem statement, the function
of Mthatha as the regional service centre of the OR Tambo District is detailed with articular
reference to the hindered property and commercial developments, resulting from claim
related halting of developments. Similar trends are identified in other small towns found in
the OR Tambo District. In the context of the research, the small towns in the District are
identified as rural-urban interfaces. Sustainable reformation is classified as the culmination
of the significance of the study. This is due to the fact that sustainable development in the
African context cannot be achieved without agricultural reform.
The research objectives are discussed with specific reference to the research question and
sub-questions.

The basic hypothesis of the research is that the legislation, policy and

practice of land development and spatial planning do not adequately facilitate land and
tenure reform in former homeland regions. The conceptual framework provides a mind map
with which to navigate study. The conceptual framework details two discourses including
land development/ spatial planning and land tenure reform. It considers a number of factors
related to the two discourses. The research structure then breaks down the content of the
seven chapters of the dissertation.
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2.
2.1

CHAPTER 2: RESEARCH METHODOLOGY

Introduction

This chapter aims to detail the research methodology applicable to the current study. The
research setting is the OR Tambo District and the local municipalities which fall within the
district. This research constitutes a qualitative study which entails data collection, document
review, literature review and key respondent interviews. The limitations of the study are also
discussed herein. The graphical representation of the research methodology is depicted in
Figure 2.1 below.

Figure 2.1: Research methodology
Source: Own Construction (2018)
The research topic and questions are the primary drivers to consider and determine an
appropriate research methodology. In literature (Walliman, 2011:7) states that research
entails the discovery of what is unknown about a subject or phenomenon. It allows a
researcher to find the rationale for the occurrences of certain things about a phenomenon
among others. This research intends to discover and reveal the impact of land tenure on
land development in the study setting. According to Gowin and Millman (1969:556), there
are many kinds of research methods which include comparative, experimental, historical,
pedagogical, empirical and conceptual. These types of methods are not exhaustive, for there
are other methods that include case study, narrative inquiry, phenomenological, and
ethnographical to name but a few. Therefore, the success of the study depends on the
appropriate selection to investigate and analyse collected data. This section discusses the
research setting, design, data collection and analysis.
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2.2

Research setting

The research setting is the OR Tambo Municipal District of the Eastern Cape within South
Africa. According to the StatsSA Census (2011), the distribution of the population groups
includes the black/African community (99,1%) while white people make up (0,2%); the Asian
or Indian community (0,2%), and coloured people (0.5%) with a combined population 1 364
946. The district population is 20,8% of the Eastern Cape Province population (6 562 053).
This population distribution demonstrates that the black community dominates the district.
Further, the StatsSA Census (2011) indicates that the district has experienced a decrease in
the unemployment rate when comparing the statistics of 2001 (63.6%) and 2011 (44, 4%).
However, the challenges that land tenure introduces in development could affect a further
significant decrease on unemployment. On basic services, the district is performing better on
access to electricity and poorly on access to water and sanitation. The StatsSA Census
(2011) shows that only 70,2% of households have access to electricity while 49% of them
have access to water; 18,4% of them have access to flush toilets while 18,9% of the
households have no access to sanitation at all. The district has a total of five local
municipalities found in OR Tambo District and comprises King Sabatha Dalindyebo,
Nyandeni, Ngquza Hill, Mhlonto and Port St Johns (see Figure 2.1). The table below
demonstrates the distribution of population and land areas for each municipality. It is
apparent in the table below that the King Sabatha Dalindyebo local municipality is the
biggest among these municipalities given its population and area.

17

Figure 2.2: Location of study area
Source: Housing Development Agency (2018)
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Table 2.1: Population and land areas distribution
Municipality

Land Area in hectares

Population

King Sabatha Dalindyebo

3019 km²

451 710

Nyandeni

2474 km²

290 385

Ngquza Hill

2477 km²

278 484

Mhlonto

2880 km²

188 229

Port St Johns

1291 km²

156 138

Total 12141 km²

1 364 946

Source: Own Construction (2018)
In terms of the economic drivers by sector within the OR Tambo District, community services
make up 55%, trade makes up 18.5%, finance makes up 16.9%, agriculture makes up 3.5%,
transport makes up 3.1%, manufacturing makes up 2.8% and construction makes up 2.7% of
economic drivers. The economic drivers of the OR Tambo District are depicted in the Pie chart
below.

Figure 2.3: Pie Chart depicting economic drivers of the OR Tambo District
Source: Own Construction (2018)
Trends relating to land tenure security and land claims in the OR Tambo District will be
scrutinised with particular reference to their potential impact on land development. Although
specific trends mentioned in the introduction relate to King Sabatha Dalindyebo Local
Municipality, the research extends to all municipalities within the district.
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2.3

Research method

The research in its design adopts a qualitative approach based on the interpretive science
approach which seeks to effect a holistic understanding of experience in context-specific
settings. According to Hammond and Wellington (2013:131) research design is about unpacking
a research question into manageable timed activities. However, the unpacking of the research
question requires a decision on whether the approach is quantitative or qualitative. Hence the
study is qualitative. Qualitative research is about studying a subject through the experiences,
beliefs and behaviours of respondents (Crowther & Lancaster, 2005:58). This type of research
approach does not derive results from statistical conclusions. However, qualitative research
may lead to the formulation of hypotheses that could be tested through statistical methods
(McNeill & Chapman, 2005:23). This study focuses on the experiences of municipal officials
regarding the impact of land tenure on development. The researcher will analyse the data
through interpretative means to provide a conclusion on findings. Although the study is
qualitative in nature, it incorporates a trend analysis on land claims over the years. In the extant
literature, (Amaratunga et al., 2002:25) it is posited that qualitative research preserves
sequential flow, assessing which event lead to what outcomes to give an explanation. The
research intends to study in detail the rationale for land tenure impact on land development
within the study area.
Further, the research adopts a case-study research strategy which seeks to focus on
understanding the dynamics in a specific setting. Hammond and Wellington (2013:149) view a
case as a unit or subject of analysis. Hence, McNeill and Chapman (2005:119) argue that a
case study comprises a detailed investigation of an identified example (p.119). In this study, the
OR Tambo District is a subject and an example for investigation and analysis concerning land
tenure and development. The sample included all six local municipalities in the OR Tambo
District. The existing literature about research identifies the qualitative research methods as
mostly applied in case studies (McNeill & Chapman, 2005:119). Hence, this research is a case
study and adopting a qualitative research approach.

2.4

Data collection

The research consists of qualitative data classified as primary and secondary data. Literature
defines primary data as the first hand data collected from experiences, observations, beliefs,
attitudes and behaviours etc., of studied subjects (Crowther & Lancaster, 2005:74; McNeill &
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Chapman, 2005:131; Walliman, 2011:92). The primary data enabled the researcher to record
experiences of local municipalities within the OR Tambo District on the impact of land tenure on
development. Additionally, the municipal experiences provided information about their attitude
towards land tenure and land reform in general. On the other hand, secondary data involves
data collected from existing documents (Hammond & Wellington, 2013:154). Data relating to
lodged land claims was attained from the Regional Land Claims Commission. The data relates
to claims lodged in each of the local municipalities in the District and includes the number of
claims lodged; whether the claims were rural or urban, whether the claims were instituted by
direct descendent or the community as well as the type of settlement or compensation reached.
Two sets of data were provided relating to the two relevant time frames for the lodgement of
claims. The detail of information provided differed. This is identified as a limitation to the study
and is explained below. The discussion below provides the techniques employed to collect the
data.

2.4.1

Document review

Hammond and Wellington (2013:55) cite that “documents may include, among other things:
letters, annual reports, minutes of meetings, policy documents, correspondence, inspection
reports, newsletters, bulletins, diaries, publicity leaflets, memoirs, oral histories, census data
and so on.” In the context of the above, the study reviewed land claim reports for the OR Tambo
district to establish trend over the years. Further, the research reviewed development policies at
national and provincial level including the legislative framework regarding land reform. More
importantly, municipal integrated development plans and spatial development frameworks
enabled the researcher to understand the extent of support that these policies provide to land
reform programmes. Walliman (2011:52) indicates that it is crucial to assess the relevance of a
reviewed document. The researcher ensured that all documents used in the research were
relevant to the context and content of the study.

2.4.2
2.4.2.1

Literature review
Theoretical review

Trimberger (2011: 143) asserts that land reform, on its own, is not enough to promote economic
development and in some instances is unnecessary for development. It is the author’s view that
land reform can be effective in achieving economic development when it is part of a broader
programme incorporating essential features including: differentiating between urban and rural
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contexts; supporting complimentary assets and market-related aspects; operating within existing
informal property arrangements; and ensuring that the poor participate in and benefit from land
reform.
The theoretical review will therefore consider theory related to governance, and contemporary
planning. The role of the state in the issue of land reform cannot be undermined as the policy
and legislative framework relating to land reform has direct and indirect implications on land
development.

Mayntz (1998) theorises on governance, highlighting the manner in which

research reveals that assumptions that the state are the control centre of society undermines
principles of political governance.

De Soto (2000:48) states and concludes that securing

property rights to land is a precondition for economic development. Reasons postulated include
that security of tenure serves as an incentive for owners to invest in land; compels land owners
to account for costs and benefits of using property in the rural context, and gives farmers
collateral thereby increasing their access to credit. Cousins et al. (2005:2), however, argue
against the relevance of De Soto’s principles as applied in the South African Context. This is on
the basis of the legal and cost implications associated with property ownership, exemplified in
costs of surveying as well fees which must be paid to local municipalities in respect of services
and rates.

Alternative approaches are required to cover all information gaps in order to

adequately address the objectives related to land development approaches.
In regard to contemporary planning theory, Healey (2003:104) concludes that planning and
governance take place in complex and dynamic institutional environments shaped by a wide
variety of influences. Authoritative planning models are ineffective as complexities create a
need for assessing interactive qualities of processes.

Collaborative planning approaches

therefore serve as a means of fostering interaction. In the current context, it would also serve to
close the information and communication gap, in order to create an environment in which land
reform objectives and development initiates achieve complementary success. The theoretical
review therefore allows us to consider the subject matter from the perspective of theory.

2.4.2.2

Legislative and policy framework

In terms of the policy and legislative framework related to land reform, Section 25 of the
Constitution (1996) makes provision for matters related to property and land ownership within
the Bill of Rights highlighting the legal barring against arbitrary deprivation to property.

It

mentions that “… the State must take reasonable legislative and other means, within its
available resources to foster conditions which enable citizens to gain access to land on an
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equitable basis”. The Constitutional mandate regarding Land Reform sets the backdrop and
framework for other legislative pieces related to land reform and land tenure upgrading. The
Comprehensive Rural Development Programme (2009) is assessed in relation to its land reform
imperatives.
The Restitution of Land Rights Act (22 of 1994) is the first piece of post-apartheid legislation
which spoke to issues of land reform in the country. The act sought to provide for the restitution
of land rights to persons and communities dispossessed of land rights after 19 June 1913 as a
result of discriminatory laws and practices. The Restitution of Land Rights Amendment Bill
(2013) serves to amend the cut-off date for lodging a claim for restitution from 31 December
1998 to 31 December 2018. The ramifications of the extension will be far reaching especially
because land claims take a significant amount of time to resolve not only due to the great
number of claims being processed, but also because of the enormous task of validating and
conclusively approving claims.
The Extension of Security of Tenure Act (62 of 1997) sought to provide for measures with state
assistance to facilitate long term security of tenure as well as to address matters pertaining to
regulation of conditions of residence on certain land, regulation of conditions and circumstances
under which the right of persons to reside on land may be terminated as well as the conditions
pertaining to the eviction of persons whose rights to residence have been terminated. The
related Amendment Bill of 2013 seeks to regulate the rights of land occupiers as well as to
regulate the eviction of occupiers through the introduction of resolution mechanisms.
The Land Reform (Labour Tenant) Act (3 of 1996) considers the racially discriminatory laws and
practices of apartheid in relation to security of tenure of labour tenants, with specific reference
to the provision of land acquisition rights, in view of the systematic breach of human rights and
denial of access to land. The Act therefore seeks to provide for the acquisition of land rights to
land by labour tenants.
In consideration of the policy and legislative framework facilitating land development, the
National Development Plan (2013:15) makes specific mention of the spatial dynamic related to
the long term strategy for national development. Specific mention is made of the need for
municipalities to develop targeted land policy which will form part of Integrated Development
Plans. The national directive relating to spatial planning is articulated in the National Spatial
Development Plan (2006). The National Spatial Development Plan (2006) guides Provincial
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Growth and Development Strategies (PGDS) which guide Integrated Development Plans (IDPs)
at the local level.
There exists a number of legislative guidelines directed and facilitating land development and
development processes at different scales. These include
•

Development Facilitation Act (67 of 1995)

•

White Paper on Local Government (1998)

•

Municipal Systems Act (32 of 2000)

•

Spatial Land Use Management Act (16 of 2013)

There will therefore be a need to assess development plans in the specific context with
particular attention paid to the manner in which the existing development frameworks articulate
the issue of land reform and tenure upgrading within the scope land development imperatives.

2.4.3

Key informant interviews

The researcher conducted key informant interviews involving officials from the OR Tambo
district municipality and local municipalities within the district. Crowther and Lancaster
(2005:140) state that the interview is the most effective technique of collecting data in either
qualitative or quantitative research. The researcher conducted the interviews to collect primary
data required for the research. The research adopted semi-structure questions for the interviews
to guide the line of inquiry. These questions enabled the researcher to ensure that the
responses remain within study objectives. The semi-structured questions consist of:
1. Do you believe that land claims have had any impact on land development in this
particular municipality and if so, how?
2. How does the municipality keep track of land claims within the jurisdiction? What
engagements occur between the municipality and the provincial land claims office?
3. What is the role of the municipality regarding land reform implementation and how does
the municipality support beneficiaries of land reform?
4. What types of developments have not progressed successfully to implementation in the
municipal area because of land reform issues and what were the identified issues in the
past three years? If possible provide a number of these developments?
5. What kind of relationship exists between the municipality and tribal authorities?
6. How does the IDP and SDF formulation process take into consideration the land reform
trends which occur in this specific municipality?
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7. What are the economic, social and environmental impacts of land reform implementation
as identified by the municipality?
8. Can you comment on the political influences around land reform within this municipality?
For example: Is there pressure from a ward councillor or mayor level to implement land
reform directives in a particular way?
9. What are the challenges the municipality experience in the implementation of land
tenure upgrading programmes (converting ownership rights to title deeds)?
10. Which strategies do you think should be adopted to improve the implementation of land
reform in particular land tenure?
The interviews conducted entailed five telephonic conversations which constitute the key
respondent interviews. The researcher took notes of key issues emanating from responses of
the respondents.
Interviews were also conducted with three Chiefs. This was not the initial intention within the
study, but it was necessary that these interviews be conducted for the purpose of balance and
representation. Each of the interviews conducted with officials from the Local Municipalities
indicated the prominent role of Tribal Authorities in the municipalities and in land claims
processes. It therefore became essential that the voice of Tribal Authorities be reflected in the
findings. These were also semi-structured questions which were intended to open a discussion
on the subject matter. The questions posed were as follows:
1. Kindly give details on any land claims which the tribal authority has lead in the municipal
jurisdiction.
2. What do you perceive to be the role of Tribal Authorities in the land claims process as
well as in the land reform discourse?
3. When claims are resolved, what kind of support do municipalities offer in the process?
4. In your opinion, what is the impact of land claims on land development?
5. Do you find it feasible, in principle, to negotiate with stakeholders (i.e. developers) during
the land claims process in order to resolve claims quickly?

If so, how do tribal

authorities safe-guard the interests of their communities in the process?
6. What relationship exists between tribal authorities and the municipality?
7. What is the role of tribal authorities in municipal planning processes?
8. What is the tribal authority’s position on the promulgation and implementation of
SPLUMA?
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In ensuring ethical research, key informants provided written consent to participate in the study.
Hammond and Wellington (2013:15) underscore that the researcher’s conduct should not only
be ethical in procedures but also in spirit. The researcher conducted the study in an open and
transparent manner while maintaining confidentiality.

2.5

Ethical considerations

The highest level of ethical compliance has been adhered to as per the University’s ethical
guidelines. While it is acknowledged that most urban and regional planning research concerned
with spatial planning would have minimal impact on patters of ethical considerations, research
and proposals are subjects to the competent scrutiny of the Ethics Committee.
Flick (2011:3) highlight the fundamental aspects of ethical research.

Some of these are

discussed and include informed consent which entails fully informing participants of the ethical
procedures related to the study as well as the potential use of gathered information and the
research outcomes. All key respondents interviewees were thoroughly briefed and contented
consented in writing. Participant’s privacy and confidentiality has been maintained and was
communicated accordingly. The identity of all participants was protected and the researcher is
the only individual who has direct access to the specific content of the interview information.
Lastly, during the briefing of the participants the researcher informed interviewees that their
involvement in the study was completely voluntary.
In terms of data handling (Flick 2011:3) discuss the importance of data accuracy. In the current
research, data has been collected on land claims figures applicable to the case study area. The
greatest care is taken to ensure that there is no falsification, fabrication plagiarism and careless
handling of the data.

The Eastern Cape Regional Land Claims Commission is references

where applicable. All data is handled as per the agreement between the Regional Land Claims
Commission and the researcher, namely that the identity of claimants and specific land parcels
is protected for anonymity.
Subsequent to review of the research and proposal, the Ethics Committee concur that the
subject research adheres to the required standards stipulated in the Academic Rules for
Masters and Doctoral Students at the North West University and that no risk is foreseen.
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2.6

Research validity and reliability

Validity and reliability are two concepts which researchers must concern themselves with when
undertaking qualitative research (Golafshani, 2003:601).

Validity determines the extent to

which the research measures what it was intended to measure. Reliability is related to the
manner in which the results of a study can be reproduced in another setting under the same
methodology (Golafshani, 2003:599).
In terms of the current research, validity and reliability is confirmed in consideration of the
research methodology employed including the data collected and interviews conducted. The
statistical data which was sources from the Eastern Cape Regional Land Claims Commission
would be accessible in any other region or province seeking to conduct the same research.
Additionally, the respondents interviewed (Planning professionals) and Chiefs/tribal leaders
would similarly be available in any other case study area. As such, the research is deemed to
be reliable.

The aim of the research is to analyse the impact of land tenure and land tenure upgrading on
land development in the specific case study. The data which was sourced and interviews
conducted effectively served as a means to respond to the research question and subquestions.

2.7

Study limitations

The focus of the study in the OR Tambo district restricted the consideration of other districts
within the Eastern Cape Province. The under-capacity of local municipalities made it difficult for
the researcher to trace consistent experience of municipalities regarding land tenure and
developments. No interviews were conducted with the Regional Land Claims Commission. As
such, some of the claims made in respect of their processes are not validated and the
perspective is that of municipalities.

The information details trends and patterns from the

perspective of the Local Authorities. In addition, no key respondent interview was conducted
with the Nyandeni Local Municipality as the identified official failed to avail themselves for the
interview even after having given a verbal commitment to do so.
consent form and interview questions were forwarded to the official.

The thesis information,
The researcher attempted

to contact the official over a period of a few days, with messages being sent, but no response
was received.
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Quantitative data was retrieved from the Regional Land Claims Commission which related to the
number of claims lodged in each local municipality in the District, the type of claim (individual or
community), the context (rural or urban) and the type of compensation granted upon resolution.
The data provided by the RLCC was separated into two time frames including 1994-1998 period
and the 2014-2016 time frame. Upon request of the second time frame data, the RLCC was
reluctant to provide the same level of detail and therefore only provided the total number of
claims per municipality as well as whether these were direct descendent or community claims.
The available information has however been included in Chapter 5 as the latter findings are
relevant to the study. The discrepancy, however, constitutes a study limitation.

2.8

Conclusion

Chapter 2 details the research methodology. The research setting or case strudy is the OR
Tambo District as well as the five local municipalities found within the district which include King
Sabatha Dalindyebo, Mhlontlo, Ingquza Hill, Port St Johns, and Nyandeni local municipalities.
The research adopts a qualitative approach applied to a case study and entails the investigation
of a subject through experiences, beliefs and behaviours. The research does not derive results
from statistical conclusions, but can lead to the formulation of hypotheses that can be tested
through statistical methods. Data collection also forms a part of the research and includes land
claims data provided by the Eastern Cape Regional Land Claims Commission. The ethical
considerations as well as the reliability and validity of the research are also detailed. The
chapter further discusses the document and literature review applicable to the study, which also
forms part of the data collection.
Key informant interviews were conducted in the form of semi-structured questions posed to
officials from the OR Tambo District and local municipalities within the district. The research
limitations are likewise discussed.

The first limitation relates to a missing key respondent

interview which was organised with a municipal official from one of the local municipalities. The
second limitation relates to data sets which were provided by the Regional Land Claims
Commission and the inconsistency in the level of detail provided for the two claims periods
identified and discussed in the research.
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3.
3.1

CHAPTER 3: LITERATURE REVIEW

Introduction

This chapter discusses the theoretical framework applicable to the current study. The role of
the state is critical as it is the implementation of state instruments which determine the manner
in which land tenure reform and planning are conducted. In terms of land tenure reform, the role
of the state is critical in that it relates to governance theory. Land tenure reform in the South
African context is also discussed, including its challenges. Land tenure reform is understood as
the regulation and correction of the terms upon which land is held, used and transacted. In the
South African context, it is a multifaceted task which is intended to address a range of spatial,
economic and social problems which emanated from colonisation and land dispossession
(Adams et al, 1999:3). The discussion on land tenure reform in the South African context is
followed by a discussion of international (African, European and Latin American) approaches to
land reform. This chapter also deliberates on the various identified influences on land tenure
discourse. These influences include the political; economic; socio-cultural; legal and equity
elements related to land tenure reform. It is equally necessary that the challenges related to
tenure reform be addressed.
In terms of planning practices, this chapter considers apartheid and post-apartheid planning.
The key focuses of spatial planning discourse in South Africa are also discussed. Spatial
planning is a strategic discourse concerned with shaping development according to specific
priorities. It also involves the action of government at different planning scales and is a multidisciplinary and multi-sectorial engagement (Faludi, 2000:299).

Planning theories which are

discussed include conflicting rationalities, communicative planning, rational comprehensive
planning, new urbanism and the just city. These theories are discussed in terms of the manner
in which they address the specific issues related to the current study. Below is a graphical
overview illustrating the structure of the literature review.
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Figure 3.1: Graphical overview of the Literature Review
Source: Own Construction (2018)

3.2

The role of the state on land tenure

The issue of tenure reform is largely a ‘state’ concern and thus a spatially divisive one. This is
based on the fact that government in the modern sense holds valid coercive power (Stoker,
1998:22). In South Africa, tenure reform is used to address problems arising from colonization
and land dispossession of the apartheid regime. Communal areas were deliberately created
through colonial practices to serve as reservoirs of cheap migrant labour.

It is further

acknowledged that the inherent complications of tenure systems, the limited resources of the
state and the cost of tenure reform cause much debate as to whether reform is a necessary
precondition for poverty reduction and the creation of sustainable livelihoods (Adams et al.,
1999:10). With all the complexities and challenges to delivering on tenure reform imperatives,
the State remains the key agent in implementation.
Chhohary and Stoker (2009:54) state that ‘governance’ as a theory seeks to understand the
way in which joint decision-making is structured. In this regard, governance entails the
institutional arrangement available to successfully deliver land reform. According to Chhohary
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and Stoker, (2009:26) governance theory makes five propositions of significance including that
governance:


refers to actors drawn from, but not limited to ‘government’;



clarifies boundaries and responsibilities for tackling social and economic issues;



clarifies relationships between institutions involved in collective action and articulates
power dynamics;



has to do with autonomous self-governing networks of actors and;



sees the state/government as able to use various tools and techniques to steer and
guide progress.

These governance theory propositions reveal the significant role and position of the state in the
tenure reform debate. Therefore, the state has the following roles and responsibilities which are
to:


make and enforce laws regarding land tenure;



uphold the Constitution in respect of property rights;



ensure coordination of all stakeholders;



develop tools and systems for land tenure implementation;



Provide funding for land tenure programmes

Further, the state must acquire land for distribution through purchase or expropriation (Blom,
2006:14). However, in the South African perspective, land expropriation has over the years
been cumbersome given the willing buyer willing seller principle. This principle makes
acquisition of land an option based on willingness. Moreover, property owners demand
exorbitant amounts for land as compensation which the government cannot afford. Hence,
section 25(3) of the Constitution (1996) requires the state to compensate on a reduced market
related price. Besides, the new National Assembly resolution as discussed will introduce
changes in law and practice regarding land expropriation.
Fraser (2008:317) contends that land reform is normally a state-led programme, but a bottomup approach became evident in Brazil given the case of the Movement of Rural Landless
Workers. In practice, successful implementation requires a state-led process, for there are legal
and cost complexities involved in respect of redistribution. James (2011:1) illuminates state
intervention on land reform as crucial to improving socioeconomic levels through markets. By
implication, the involvement of the state would allow for the adoption of land reform policies that
are market friendly. Most importantly, the state acts as a manager, provider and guardian
(Fraser, 2008:318). For instance, the state as a provider must acquire the land and redistribute
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to the land reform beneficiaries and also provide tools and measures to ensure its sustainability.
According to Atuahene (2011:934), a study by the University of the Western Cape has revealed
the failure of the state to ensure sustainability of resettled communities.

3.3

Land reform in the South African context

The manner in which land reform has been perceived and attended to in the post-apartheid
South African context has largely failed to interpret the spatial ramifications of restitution in a
manner which assists in formulating problem statements and effectively carving a way-forward
within spatial development tools at particularly the district and local level. Much of the existing
literature documenting South African land claims focuses on social dynamics, land
conservation, co-management etc.

With approximately 6.1% of South African land under

statutory protection, the state has the overall power over utilisation, limiting the benefits which
claimant communities may derive from restored land rights (Avent, 2012).
Cundill et al. (2013:174) document the findings related to land claims in four protected areas in
South Africa.

They postulate that the co-management narrative is presented as the only

solution to resolving land claims in protected areas.

Co-management refers to joint

management of protected areas and is best exemplified in the South African land redistribution
programme in protected areas and includes institution building, trust building, problem-solving,
knowledge generation and learning.

These concepts resonate strongly with participatory

planning approaches. The importance of ‘stakeholders’ is amplified in the paper where the
significance of having a clear definition or arrangement of the ‘community’ is emphasized. This
aspect is closely related to the success of the land claim. Despite this, internal conflicts are said
to be rife with issues of in-fighting for power and resources being a common occurrence.
Ramutsindela and Shabangu (2013:443) present an argument which involves an explanation of
the relation between conservation and commercialisation. Here it is argued that from the year
2000 onwards, there has been an increasing realisation of the potential of capitalism to ‘save’
the environment through commodification of natural resources which would ultimately mean
selling nature in order to conserve it and using resources to finance the protection and
management of the environment.
The authors use the Makuleke Land Claim at the Kruger National Park in order to highlight the
relationship between land reform and biodiversity conservation. The claim took place in the
context of a land claim on a proclaimed protected area wherein the state had not yet developed
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a framework for the resolution of land claims on protected areas. The claim also took place in
the context of multiple and opposing interests to such an extent that the final agreement signed
in May 1998, was signed by nine parties. Interested parties included local and international
conservation groups, led by WESSA and SANParks, the South African Department of Land
Affairs, who were opposed to the claim together with the mentioned conservation groups.
Australian based mining company, Madimbo Diamond Corporation had also obtained a permit
for prospecting. Trans-border corporations who sought to establish trans-border parks between
South Africa and Mozambique as well as South Africa and Zimbabwe were also involved. The
Makuleke community lodged the claim with the intention to resettle at the old Makuleke (Pafuri)
within the Kruger National Park and were supported by a group of highly qualified, South Africa
professionals involved in community development known as the “Friends of Makuleke”. With
the various stakeholders and competing interests, the claim reflected a model in which there
was a commitment to conservation in the face of demands for social justice in a neoliberal
dispensation in the country.

The resolution of the claim included a contractual agreement

between the Makuleke CPA and Wilderness Safaris where a PPP investment was initiated.
Here a R25 million infrastructural investment was made for the building of a tented facility
employing 44 members of the Makuleke community in a BOT (Build, Operate and Transfer)
model together with a lease agreement with Wilderness Safaris.

In this case, we see an

interface between national and international spatial entities.
From this discussion it emerges that within the discourse of Land Reform in South Africa,
significant attention has been paid to the environmental component of the field. This is largely
due to the fact that a great number of claims occur in conservation areas where historical
removal of communities was initiated with the view of proclaiming protected areas in South
Africa. All of this occurs within the context of needing to address social inequalities and the
great need to address the injustices of the past, which included mass removal of families from
their land in order to facilitate the plans of the apartheid government. In the Southern African
situation, land reform has been strongly linked with the perceived benefits of security of tenure.
Benefits are identified erratically within the rural vs. the urban practice of tenure upgrading and
each involves specific challenges. This therefore warrants a brief discussion of land reform and
tenure upgrading.
Land reform discussions in South Africa have paid significant attention to the political and
economic elements related to the implementation of restitution and resolution of claims. A
substantial amount of attention is paid to restitution in respect of rural and agricultural land,
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mostly with the intention to promote commercial agriculture by black farmers in a country where
commercial agriculture has been dominated by White farmers. Hall (2004:213) discusses the
land reform experience from the perspective of the political economy. In the paper, dualistic
nature of the South African agrarian structure which is composed of the large scale commercial
farming dominated by white farmers and homeland agricultural activities which are low-input,
labour intensive subsistence production is discussed. Mutangadura (2007:178) suggests that
securing tenure is alleged as a precondition to intensifying agricultural production, natural
resource management, sustainable development and poverty reduction. Land reform in the
context of agricultural production is therefore intended to address the dualities identified in
commercial farming.
Lahiff (2007:1590) also documents the failure of the land reform programme in respect of the
provision of support provided to resettled beneficiaries. The initial target was that 30% of
agricultural land would be transferred to the rural poor within the first 5 years of the land reform
programme, but this failed to materialise. By 1999 only 41 of the 63 455 claims made through
the land restitution had been settled with a majority of land claims being urban claims lodged by
individual households. In addition to this, land rights were restored through restitution and
redistribution where black people gained access to land which was low value and mainly in
semi-arid regions of the country. Land reform challenges were perceived as a failure of the
state where the key criticism of the programme was that land policy does not align with budgets,
government institutions and the political environments to enable programme success.
Hall (2004:214) also suggests that assumptions are made that people are moving to urban
centres for economic opportunities and that the poor do not need land for agriculture, but are in
need of employment and housing. Further, where rural land is sought, it is said to be of a small
size of one hectare or less for the purpose of living and subsistence farming. Such assumptions
contribute to failures in rolling out sustainable land reform.
Urban land restitution creates an opportunity for the redress of social and economic exclusion of
the black population in cities.

It serves as an instrument to address the challenges of

fragmented urban form in South Africa. While there has been a focus on rural land restitution in
order to address the need to expand agrarian production and to create sustainable rural
livelihoods, the vast majority of claims have been in urban areas. Beyers (2013:969) supports
the argument that the legislative framework for land reform in South Africa is designed to
facilitate rural land claims with the view of promoting agrarian reform. Rural claims are made up
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of fewer ‘group’ claims whereas urban claims are made up of a greater number of individual
claims.
The settlement of urban claims has however not translated into restoration or security of land
rights and it is deemed that claimants have not derived significant benefit in most cases. Issues
which are encountered include bureaucracy, political interference and in-fighting among
claimants. The interests of urban claimants are emphasised as being gaining access to welllocated land in close proximity to the CBD, affordable or free housing and security. While IDPs
attempt to articulate land reform issues, programmes are often not prioritised by local
authorities.
Table 3.1 below describes the South African experience of land reform from the rural and urban
contexts.
Table 3.1: Rural vs Urban Land Claims in South Africa
No. CRITERIA

RURAL

1

Large

Property size

URBAN
tracts

measuring

of

up

land Small portions of land

to

240 under 1 hectares of land

square kilometres
2

Composition
claimants

3

of Group claims made up of a Individual
number of families or tribes
record of mass removals

family

claims

Ease of verification of Easier to verify claim due to Difficulty
claims

and

legitimacy

in
of

verifying
claim

in

during and before apartheid urban settings
for the purpose of declaring
protected

areas

and

execution of ‘Betterment’
plans
4

Types of restitution

Land

is

returned

claimants

under

to Predominantly

monetary

written restitution

agreements
5

Post-restitution

Dependent

utilisation

restitution

of

written Individuals

agreement. monetary

receive
compensation

Sometimes land is used for and existing land uses
agricultural
whereas

at

activities, continue
others

land
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remains unutilised.
Source: Own Construction (2018)

3.4

International approaches to land reform

In this section, the approaches to land reform outside of South Africa are discussed. These
include the African experience, European land reform discourse and practice as well as the
Latin American narrative of land reform.

3.4.1

Africa

The southern African narrative of land reform is largely concerned with farm productivity and
economic returns though this is a narrow way of viewing the discourse due to the fact that post
liberation government in Southern African countries such as Zimbabwe and Namibia conduct
land reform programmes with the intention to readjust the racial distribution of land holdings
(Cousins & Scoones, 2010:33).

Sender & Johnson (2004:145) discuss the nationalist

movements of the 1960s and the demand for improved access to basic infrastructure as well as
the promotion of ‘market led land reform’ by the World Bank. Small farms were purported to be
more efficient as they are deemed to be labour intensive and have higher total productivity.
Sub-Saharan African countries such as Tanzania and Eritrea have attempted to balance the
contradictory interests of liberalising land markets and promoting security of tenure for peasant
farmers (Manji, 2008: 328). There is also the element of customary land rights which land
reform programmes seek to convert to freehold tenure despite the context specific dynamics
affecting indigenous land patterns. Pinckney and Kimuyu (1999:24) discuss the East African
example of Kenya in which formalisation of land rights has in some instances been met with
resistance where local communities such as the Kikuyu revert to indigenous systems of land
tenure.
The African narrative of land reform includes the critical role of the state in which it is asserted
that land reform programmes fail due to failure by governments to support beneficiaries as well
as the ineffectiveness of policy and practice to facilitate successful land reform implementation
(Cousins & Scoone, 2010:55)
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3.4.2

Europe

Security of tenure in the European context is supported by a number of treaties including the
Charter of Fundamental Rights of the European Union, the European social charter, and the
European Convention. The Protocol to the Convention for the Protection of Human Rights and
Fundamental Freedoms (1st Protocol) provides that: “every natural or legal person is entitled to
the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except
in the public interest and subject to the conditions provided by law and by the general principles
of international law” (Cradduck & Wharton, 2011:4). This clause is consistent with Section 25 of
the Constitution (1996).
Hartvigsen (2014:23) provides a narrative on the land fragmentation caused by land reform
policies and practices of the late 1980s in Central and Eastern Europe. In the Central and
Eastern European context, land reform has been seen as central to agricultural activities of the
so called agrarian reforms concerned with improving agricultural production and efficiency
(Swinnen, 1999:638). Two land reform approaches were followed including restitution and
distribution. The state either restituted land to former owners or distributed the state agricultural
land to the rural population (Hartvigsen, 2014:33).
Petrovich (1952:31) identified land reform programmes as being geared towards the economic
advancement of the peasant population as well as to ensuring food security. It was perceived
that land could much better be utilised for large scale farming employing modern farming
methods to yield a high return. Despite this, the social and political imperatives related to land
reform in the era prevailed. Powelson (1987:117) looks at the patterns of land reform in post
WWII Third World countries, and whether these follow historical patterns. From observation,
Third World Countries are similar in historical patterns only in so far as the motive of the reforms
are concerned, which would primarily be to benefit the reforming government in one way or
another.
Conversely, the context differs vastly in that post-colonial dispensation and shifting powers
would affect the motives of and manner in which land reform is executed. Countries which had
never been colonised however link land reform to the launch of capitalism which brought about
democracy and economic development (Wegren, 1998:959). It is identified, though, that reform
programmes in post-colonial nations involved land with little earning power.
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Powelson (1987:117) further states that land reform instruments were used for political control
where peasants were obliged to support the reforming government or risk losing credit sources
and be unable to sell output for gains. The European and Soviet Union experience of land
reform in the 20th century has been largely linked to post-war periods and the end of
colonisation, which came with a need to promote economic development and to eliminate rural
poverty.

3.4.3

Latin America

Ankerson and Ruppert (2006:76) highlight the Latin American narrative of land reform from the
pre-colonial tenure system which displayed power dynamics in which land was held by a few
elites as in the European feudal system. The political demand for equal share in land
distribution contributed to the implementation of land reform in Latin America (Karst, 1964:327).
In the recent years the call for justice is central to most socioeconomic and environmental
movements in South Africa and elsewhere in the world.
The Spanish Colonial Regime involved land rights granted in order to maintain allegiance to the
Crown.

Post-colonial land tenure systems have been underpinned by the Social Function

Doctrine. Though newly independent Latin American countries sought to lessen social problems
associated with land concentration and landlessness, the general principle in which land would
be used predominantly for the social good dominated.
Janvry and Ground (1978:90) highlight that 20th Century Land Reform, with the exception of
Cuba, served the function of developing capitalism in agriculture in Latin America. It is further
stated that land reform in Latin America generally has two purposes which include political and
economic.

The economic purposes relate to putting idle land to use through agricultural

production on a capitalist basis. The political purpose relates to steadying the social relations of
capitalism to changing class structure in agriculture.
Macedo (2008:262) alludes to the co-existence of multiple land tenure systems in Brazil. More
importantly, Fraser (2008:317) indicates that Brazil implemented approaches that are marketfriendly concerning land reform. By implication, such approaches promote investment and the
creation of capital consistent with the De Soto principle. In the Post-colonial setting, full
individual freehold rights have dominated. This applies specifically to the urban setting. Table
3.2 below provides a cross-comparison of the experience of land reform in internationally,
versus in South Africa.
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Table 3.2: Cross comparison of Land Reform Systems internationally and locally.
FACTORS

INTERNATIONAL
(European

and

SOUTH

AFRICA

(and

Latin African)

American)
LOCATION
PURPOSE
REFORMATION

Rural Focus

Rural and Urban Interface

OF Agricultural production and Security
efficiency

of

tenure,

commercial and subsistence
agriculture

OUTCOMES SOUGHT

Economic advancement and Promote democracy, social
launch of capitalism

TIME PERIOD APPLICABLE Post war reformation

and economic redress
Post-colonial and apartheid
reformation

Source: Own Construction (2018)

3.5

Factors that influence land tenure

Adams et al. (1999:9) define land tenure as the terms and conditions on which land is held,
utilised and transferred. In other words, land tenure refers to the specific ‘rights’ that individuals
and groups hold in respect of land. In South Africa, tenure reform is a component of the Land
Reform Programme which focuses on the restitution of land to people dispossessed of land as a
result of past racially discriminatory laws and practices. In the Southern African context, tenure
reform occurs in complex settings where land in former reserves (communal areas previously
used for cheap labour continues to be registered in the name of the State. Zarin and Bujang
(1994:10) argue that land reform becomes necessary when a land tenure system promotes
socio-economic inequalities. A land tenure system that widens inequalities is one that restricts
ownership of land to other people. In South Africa, black people own less land compared to the
white people (Department of Rural Development and Land Reform, 2017:8). In this context,
land distribution inequalities remain a challenge. However, Atuahene (2011:926) cites that the
fact that agriculture in South Africa contributes three percent to the gross domestic product, land
distribution injustices are not as extreme on livelihoods as they are in Zimbabwe. Arguably,
there is no means of justification that can support injustices regardless of effects.
According to Adams et al. (1999:29) there are critical elements that have a profound influences
on tenure and include political, economic, social, cultural, and legal. The political aspect relates
to political conditions favouring tenure reform as well as the effectiveness of land tenure
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administration at national, regional and local levels. Regarding the economic facet, the effect of
tenure systems is looked at in relation to its effect on agrarian reform and other income sources.
It also considers the use made of common property resources such as the manner in which land
tenure systems relate with land markets and capital. On the other hand, social and cultural
aspects of land reform relate to gender inequality as well as asset-based security for the poor.
Lastly, the legal aspect speaks to the existing legal framework which affects tenure reform
including the legal basis of property arrangements that include titling and registration processes.
This section provides a critical literature review on these factors.

3.5.1

Political influence on land tenure

As previously mentioned, the political aspect of land tenure has to do with the bureaucratic
elements concerned with the discourse. Zimbabwe is an exemplar of bureaucratic processes
based on excessive administrative and authoritarian approaches to land reform resulting in
ineffective land reform. In the South African context, land reform is tightly linked with the current
political dispensation. The land factor became central during the political negotiations between
the Apartheid government and African National Congress (ANC) leading the property clause in
the Constitution (Hall, 2004:214). Land reform is a commitment of the ANC, which is the ruling
party. The aim is to address previous injustices as well as to promote land development.
Section 25 of the Constitution (1996) goes as far as to allow for the expropriation of property for
the purpose of facilitating land reform. Although the Constitution provides as such, the willing
buyer willing seller principles has been a challenge for government in the implementation of
land reform programmes. On 27 February 2018, the South African National Assembly voted in
favour of the expropriation of land without compensation. This political decision, therefore, calls
for the amendment to the Constitution of the Republic of South Africa. Interestingly, Atuahene
(2011:903) underscored that there was no party ready to radically influence the African National
Congress (ANC) in South Africa to change its approach to land reform.
However, the existence of the Economic Freedom Fighters (EFF) as the second largest political
opposition party formed in 2013 resulted in the ANC supporting its motion of land expropriation.
This new dawn of politics in South Africa supports the argument of (Wily, 2002:2) that political
change directly relates to land reform. By implication, a governing political party that has no
priority on land tenure would not introduce land reforms. Hence, Fraser (2008:310) states that
the existence of economic and political pressures is a determinant for land reform. In the case of
South Africa, political pressure contributes to support of land expropriation without
compensation thereby changing the whole approach to land redistribution.
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3.5.2

Economic influences on land tenure

The economic aspect of tenure reform is significant in that is it a substantial benchmark by
which we rate the effectiveness of the subject matter. Tenure reform is a complex undertaking,
particularly because of its economic and other benefits which are sometimes difficult to predict.
Payne (2001:421) states that land tenure reform is aimed at improving living conditions of the
poor as secured shelter is perceived to be a pre-condition for access to other benefits such as
livelihood opportunities, public amenities and credit. It is through tenure rights than an individual
is able to access credit finance through the use of a property as collateral.
In the book titled Mystery of Capital (De Soto, 2000:37), discusses the failure of capitalism in
Third World and former Communist countries, claiming that the failure is attributed to the
manner in which the supposed vast wealth of these nations is held and postulating that this
incompatibility with western economic systems creates the impression that Third World
Countries lack the required wealth to succeed in the capitalist economy. On the other hand,
Latorre (2015:1550) states that De Soto’s argument posits that the under-developed countries
are incapacitated to develop and improve economic growth. This theory applies to land as well,
where it is suggested in (De Soto, 2000:7) that “The poor inhabitants of these nations- the
overwhelming majority- do have things, but lack the process to represent their property to create
capital. They have houses but not titles, crops but not deeds, businesses but not statutes of
incorporation”.
The vast majority of South African living in former homelands lack security of tenure (Adams et
al, 1999:16) and by extension do not have proper title to create capital. Most notably, the First
World countries use assets (property) to generate capital (Latorre, 2015:1550). Undoubtedly,
security of tenure is a precondition for economic development as formally registered properties
such as farms and individual stands serve as an incentive for investment. FAO Land Tenure
Studies (2002:5) cites that property rights to land are the most powerful resources available to
people in order to increase their collective assets beyond land and labour (i.e., natural
resources, social human and financial capital). Therefore, security of tenure enables property
owners to use their land as collateral for accessing credit.
On the other side, other scholars have argued against the relevance of De Soto’s principles as
applied in the South African context. Cousins et al. (2005:2), indicate that the work of De Soto is
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criticized for its failure to consider the legal and cost implications associated with formal property
ownership as well as the complexities and heterogeneity of circumstance of individuals.
The attainment of security of tenure is a complicated and costly process. Land reform
programmes in many countries, particularly in South Africa have not been successful given the
complexities that are evident. Latorre (2015:1565), highlights that De Soto’s construct failed to
consider socio-economic differences and dynamics including explaining the worth of a title to
represent an asset i.e., property. Therefore, the situation necessitates a less generalized
interpretation of the matter and a context sensitive approach to its application. Further, a debate
exists in literature regarding private land ownership and state ownership. According to Crewett
and Korf (2008:206), those advocating for private land ownership view state ownership as
creating inefficiencies, reducing agricultural production, promoting tenure insecurities,
preventing land market dynamics, and disallowing individual investment in sustainable markets.
On the other hand, state ownership aims to safeguard the interest of the general public
disallowing the monopolization of land ownership by few the citizens that can afford to.
Ciamarra (2003:3) assert that the devolution and the use of a more market oriented approach
would likely result in success especially where reform in ‘agriculturally’ oriented countries is
concerned. Therefore, state ownership could succeed if the factor is integrated in its land policy.
However, a challenge may exist given De Soto’s contention that most of the under-developed
countries lack capacity to transform markets for their benefits.

3.5.3

Socio-cultural influences on land tenure

Peters and Kambewa (2007:9) make reference to how land tenure related activities are made
‘transparent and democratic’ in the Malawian context through the instituting of customary land
committees, including respected community elders and at least one woman.

Mutangadura

(2007:183) reflects on the exploitative nature of traditional systems of land rights, indicating that
proximity to chiefs or traditional authorities would have a direct impact on ones security of
tenure in countries such as Zambia and Malawi.

Mention is also made of the challenges

encountered by women in gaining control or ownership of land under customary legal systems
as well as the manner in which patriarchy results in women not being able to inherit land.
Recently, on 26 September 2017 the High Court Gauteng Division, Pretoria in a case number
101250/2015 between Mantshabelle Mary Rahube vs Hendsrine Rahube and others declared
section 2(1) of the Upgrading of Land Tenure Rights Act, 1991 (Act No.112 of 1991) as
constitutionally invalid as it disallowed the upgrading of tenure rights to the occupant
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(Mantshabelle Mary Rahube) of the property concerned who happened to be a female. This
case presents evidence that women remain marginalized in term of land ownership. The
marginalization exists solely because previously, from a cultural point of view, ownership of land
rested with males only.
Blom (2006:10) states that in South Africa it is customary that men are the heads of families;
thereby, making women inactive in land reforms programmes. Further, most beneficiaries of
land reform are men (Blom, 2006:36). The problem of gender equality requires responsive
approaches. According to (Namubiru-Mwaura, 2014:2), in China land rights of women are
recognized legally but socially rejected. In this country, women from a cultural doctrine may
have legal ownership of land while married to a husband but not as a daughter. However, if the
women becomes widowed and decides to leave the place of residence, the community leaders
transfer the land ownership rights to another member of the community (p.7). However, the
practice of China is different to that of South Africa particularly in the area of traditional
leadership. In this case, if a wife becomes a widow, she could assume ownership of the
property on agreement with the husband’s family. This practice is a suppression of women’s
rights and threatens their livelihood.
It is necessary to distinguish between customary and private tenure systems. The customary
tenure systems remain unchallenged in rural contexts. South Africa has institutionalized the
customary approach in various statutes (Fortin, 2010:386) and is entrenched in the Constitution
(Ülgen, 2002:133). The existence of traditional authorities is proof that this approach is
unavoidable. Deininger et al. (2011:1) cite that the majority of land in Africa remains under
customary rules. By this it is implied that there is ordinarily less resistance from rural
communities in respect of existing customary tenure systems. Ward (2013:24) underscores that
customary land tenure is a factor which hinders development. This assertion supports the De
Soto principle that titled property is a means towards capital.
On the contrary Basset (2007:3) argues that customary tenure does not prevent economic
growth instead the system allows the integration of communal and private ownership to meet
the basic needs of communities. In practice, customary ownership disallows individual
ownership and is favour of community ownership. In support of this argument, Wily (2000:3)
alludes to the perception that customary tenure systems are a challenge to tenure reform in
Eastern and Southern Africa.
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Further, customary tenure systems undercut the notion of individualization linked to recording,
registration and entitlement of land. Customary tenure is sometimes referred to as a community
based system of land tenure (Basset, 2007:2). The reference to it as community based
emphasizes its primary construct of communal ownership. Customary tenure systems have
however come under increasing commercial pressure that has battered the social unity from
which it initially derived its legitimacy. While customary tenure systems have been associated
with emotional attachment to property, even such systems continue to fail to meet the needs of
low-income groups. This is due to the fact that it is becoming increasingly difficult to find
evidence of the economic benefit of such tenure systems for individuals and communities that
operate under customary tenure systems.
Private tenure systems are perceived as the more transparent and efficient systems and are
deemed to be unable to serve the poor in that they are based on capitalist economic models
which tend to exclude the poor and perpetuate economic disadvantages. Ülgen (2002:134)
states the conception of private property rights in a colonial construct are individual property
rights. Private property rights implies that a person, company, and trust are the holders of rights
over a land parcel. Shaw (2003:78) argues that private ownership allows farmers to borrow
money to invest in agriculture. Also, this contention is applicable to non-farmers using properties
for residential and other purposes. Besides, the co-existence of different tenure systems
(communal and private) in cities further creates a complex series of relationships in which policy
directives related to each tenure system unintentionally and negatively affects the other.
Mutangadura (2007:177) highlights the modern challenge of managing two tenure systems and
reiterates the perception that individual title under customary tenure offers more opportunity for
economic growth owing to the modern, progressive and efficient nature of the system. Clearly,
this is exemplified in the current study where land claims are lodged by tribal chiefs in respect of
urban land, impacting on the potential for land development.

3.5.4

Legal influences on land tenure

Latorre (2015:1557) argues that without land ownership title obtained through legal means one
has no land rights. Land title or a title deed is a document that confirms ownership status of a
piece of land. Deininger et al. (2011:1), posit that the process of upgrading of tenure rights in
particular the issuing of title deeds in Africa has been unsuccessful. This argument is factual
because many households remain without titled land in both rural and urban areas. Hence, land
titling is perceived important in allowing cities (local councils) to collect property tax (World
Bank, 1993).
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The South African government through its Department of Human Settlement recently adopted a
programme of issuing of title deeds to solve the challenge of insecure tenure rights. A title deed
document provides for both communal land ownership and private land ownership. Arnot et al.
(2011:303) argue that having a legal title to land is a guarantee in secured tenure rights given
the probability of land invasion if land is not occupied.
In practice, the land owner has the duty and responsibility to protect his property from illegal
occupation. In South Africa, a comprehensive legal framework provides mechanisms to facilitate
tenure reform (Hall, 2004:218). A title deed document in Columbia shows history of property
ownership, the transferor, transferee, transfer date, purchase price, conditions and restrictions
carried over the property, signatures of involved parties and witnesses, and stamp of a notary
(Latorre, 2015:1552).
The above explained international practice shares similarities with obtaining a title deed in
South Africa. A customary tenure system at an individual level lacks secured tenure rights for
households or occupants of properties. As a result, it becomes cumbersome to legally claim
ownership unless extensive evidence proves your occupation over a period of years. The land
institutional arrangements such as the registration systems addressed the legal land ownership
uncertainty for the European settlers (Ülgen, 2002:137).
More importantly, without legal records on ownership, it becomes difficult to address land
disputes. A legal framework offers land tenure a legislated process concerning the requirements
of land registration and land reform. In essence the law directs ownership of land. Gold and
Zuckerman (2015:44) indicate that the Constitution of Indonesia gives powers of land ownership
to the state. By implication, legally, the primary owner of tenure rights in Indonesia is the state.
In South Africa, Section 25 of the Constitution (1996) states that “no one may be deprived of
property except in terms of general application, and no law may permit arbitrary deprivation of
property”. This clause implies that the tenure rights are open to every person, company, trust,
and state subject to restrictions of other laws.

3.5.5

Equity, fairness and justice

The South African Land Reform dispensation is underpinned by three central themes including
redistribution, tenure reform and restitution. The Comprehensive Rural Development
Programme (2009:3) further refers to the concept of equitable development, defined as using
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the principle of fairness to create healthy, vibrant and sustainable communities (Comprehensive
Rural Development Programme, 2009:3). Njoh (2013:752) alludes to the concept of equity as
equality in the distribution of public services and sensitivity to the needs of citizens rather than
the needs of the State. The implications of the laws of land tenure formalisation as it relates to
its impact on equity, fairness and justice are also investigated. Fairness relates to conformity
with reason and conscience. The concept further implies ‘rightness’ in legal as well as ethical
terms.
In the South African context, the aim would be to counter past discriminatory practices. In
relation to urban planning, the fairness doctrine is associated with ‘advocacy planning’. Justice
relates to legal theory which calls for unbiased resolution of conflicting claims.

In the urban

planning context, justice is not only perceived in a social sense but also in relation to the fact
that it has specific spatial consequences. Land reform initiatives, therefore, constitute spatial
justice in the urban context. Deakin (1999:99) in Njoh (2013: 753) cites that “planners are
called upon to promote equity in their work, to assure fairness in their procedures and secure
justice through their plans and programmes”.
The just city approach also considers the fact that urban planning is about more than land use
control, but must also concern itself with redistributive concerns where land access of various
societal groups is concerned. Land also possesses critical religious and spiritual value (Njoh,
2013: 757) and while land rights are not directly related to economic production, they are central
to social relationships, cultural values as well as prestige and power. More interestingly, Garni
(2013:134) found that land reform policies in two towns of El Salvador that promote equity in
land distribution strengthened investments in agriculture and other industries. The equity feature
in policy implies that the acceptance and confidence level concerning an implemented land
reform programme depends on the just distribution that it introduces. In principle, land reform
that benefits the powerful elite or a particular class to the detriment of others is likely to deter
investment.

3.6

Tenure reform challenges in South Africa

While land tenure reform is perceived to be a necessary and positive element of growth in
developing countries, it continues to be plagued by many challenges which threaten to
compromise its legitimacy. Complexities increase in view of the current economic dispensation
in which dual systems of property ownership are often in conflict with one another. According to
Payne (2001:418), customary tenure systems are subject to increasing commercial burdens.
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Primarily, tenure reform is faulted for its inability to meet the pressing economic and financial
needs of the poor. Adams et al. (1999:21), assert that the economic benefits are difficult to
predict and the governmental costs challenging to justify. There is therefore, an increasing
discussion about the ability of land tenure reform to meet the economic needs of communities
as summarized below.
Cousins et al. (2005:2) in critiquing De Soto’s assertions regarding the requirement of secured
tenure for economic development, reveals some of the challenges relevant to the South African
context. These challenges include the following:
1. Formalisation of property rights through titling does not necessarily promote increased
tenure security or certainty and in many cases does the opposite.
2. Formalisation of property rights does not encourage lending to the poor as banks remain
reluctant to lend the poor finance because of the high risk of non-repayment.
3. Rather than giving their property the character of ‘capital’, formalisation could expose the
poor to the risk of homelessness in cases where properties are used as collateral for
extending credit and individuals are exposed to repossession.
4. The urban and rural poor already have some access to credit through informal
mechanisms which often carry much less risk.
5. Formalisation through registered title deeds creates excessive costs for the poor due to
costs associated with surveying, service contributions and municipal rates and taxes.
6. Informal property systems currently support a robust rental market and formalisation
may result in increased rates.
7. Formalisation via title deeds for individual property can rapidly fail to reflect reality as
asset registers become out-dated.
8. ‘The poor’ are not homogeneous and applying a general approach of formalisation may
benefit others but negatively impact the security and wellbeing of more vulnerable
groups and individuals.
In developing countries, land tenure reform programmes are also subject to challenges related
to land scarcity.

Greenberg (2004:9) alludes to the agrarian focus of many tenure reform

programmes where land reform is isolated to rural areas and aims at improving the rural
economy through land transfer which will support black farmers. Adams et al. (1999:15) further
point to the challenges of tenure reform in overcrowded communal areas. Cousins (2007:283)
identifies land shortage and severe overcrowding as a primary constraint as tenure reform could
not work in existing communal land boundaries.
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It would be necessary that land boundaries be expanded to decrease pressure on
overpopulated communal areas caused by colonialism and apartheid. In the urban context,
programmes related to pro-poor land redress are ordinarily restricted to peripheral areas and
derelict pieces of land which are of low economic value. Greenberg (2004:8) also points to the
initial land redistribution programme of South Africa having been focused on unproductive,
unused or under-used land as well as land which previously belonged to ‘abusive’ farmers. The
land challenge continues to be central to the apparent failure of tenure reform in developing
countries such as South Africa. Literature on land reform is predominantly restricted to rural
areas as it relates to agrarian activities.

The South African context is unique in that an

increasing number of land claims are lodged in respect of urban areas, posing specific
challenges to land development.
Corruption is identified as another challenge, together with exploitation by traditional leaders,
officials and politicians (Adams et al., 1999:15).

Traditional leaders misuse their influence

making accessing land an inequitable process. This is the experience in other African countries
as well. Peters and & Kambewa (2007:17) reveal the practice of falsified disposal of customary
land by headmen, chiefs and government officials in Malawi and the need for interventions in
the development of the new land policy to combat the trend and ensure fairness, accountability
and transparency. Reference is made to land tenure formalisation initiatives which are marred
by corrupt practices.
Officials, including functionaries and politicians employ their knowledge of complicated land
titling procedures, together with their connection to powerful individuals to enrich themselves.
Further, modern structures struggle to integrate governing systems with traditional roles and
practices in land ownership. Leduka (2007:95) mentions the challenges encountered with the
implementation of the Land Act of 1973 in Lesotho, where customary chiefs initially rejected the
piece of legislation aimed at reforming urban and rural land tenure regimes. Further, Greenberg
(2003:14) cites that the all-male traditional authority structure has had a significant hand in
determining land allocations. As such, specific gender based challenges are encountered with
women often being negatively impacted. Tenure reform in commercial areas also emphasises
the power of traditional leaders in the allocation and management of land.
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3.7

Spatial planning discourse in the South African context

Spatial Planning as a discourse is based on rational comprehensive planning theory as
exemplified in the dominance on the master planning approach adopted. In the South African
context, the spatial planning practice has been largely concerned with physically manifesting
legislation which relates to spatial issues in the Apartheid and Post-Apartheid eras. In the
Apartheid era, spatial planning has entailed the design of areas through guide and structure
plans (Du Plessis, 2013:70) and has resulted in fragmented urban forms in spatial organisation
patterns.

3.7.1

Apartheid and post-Apartheid spatial planning

McCusker and Ramuduli (2007:59) assert that apartheid spatial planning at the regional scale in
effect constituted spatial engineering which included Bantu town planning and betterment
planning.

Here, removals of Blacks were undertaken from ‘white’ area to ‘Bantustans’.

Regional, betterment planning involved restructuring land uses in relation to African demarcated
areas between residential and agricultural land uses. Schemes detailed the size and use of the
land and included small plot sizes to ensure that any agriculture activities undertaken were not
for commercial, but subsistence purposes and for basis crop production and animal husbandry.
This in effect accommodated the need to maintain Bantustan territories as labour reserves.
As previously mentioned, spatial planning in the South African context has ordinarily dealt with
manifesting legislation which would have significant planned physical implications. The Bantu
Authorities Act (68 of 1951) for example developed national and regional administration
arrangements in order to spatially differentiate the black population into ethnic groups. In 1959,
the promulgation of the Promotion of Bantu Self-Government Act (46 of 1959) provided a legal
framework to facilitate separation of black and white areas in the country. In terms of policy, the
Tomlinson Commission created Bantu towns in order to concentrate African populations in
reserves. This came with the establishment of administration centres which allowed for labour
registration of the black population.
Du Plessis (2013:71) states that South African towns and cities have most significantly been
influenced in form and structure by apartheid planning instruments such as the Group Areas Act
(41 of 1950). The large-scale townships which still dominate the South African city landscape
are such a manifestation at the urban scale and came about due to forced removals and
settlement according to ethnic groups.

Currently, urban areas in South Africa have
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inefficiencies such as unequal access to services, poorly located low income settlements, and a
greatly ineffective public transport system. Spatial planning in the post-apartheid context is
intended to ameliorate these conditions though the prevailing of the Apartheid form causes
many to question the effectiveness of urban spatial planning in the post-apartheid era (Coetzee
et al., 2014:7).
Spatial planning in the post-apartheid era has also been guided by legislation and policy. The
Reconstruction and Development Programme of 1994 introduced a focus in basic services and
infrastructure investment.
unification emerged.

Spatial concepts such as the ‘compact city’, densification and

The Development Facilitation Act (67 of 1995) set normative spatial

principles and was the first post-apartheid legislation which spoke to the setting of spatial
planning. Housing policy also had a significant impact on the post-apartheid urban structure,
though the peripheral location of low income housing projects further contributed to the spatial
fragmentation of the post-apartheid city. The peripheral location was motivated by the high
price of land in well located areas as opposed to the relatively inexpensive land in peripheral
areas of towns and cities.

A competitive and economic focus emerged with the Growth,

Employment and Redistribution (1996). Most significant was the Local Government: Municipal
Planning and Performance Management Regulations of 2001 and the Municipal Systems Act
(32 of 2000) which entrenched Integrated Development Planning process in which
municipalities were compelled to include Spatial Development Frameworks in IDPs.

3.7.2

Key focuses of spatial planning in South Africa

Todes (2008:11) discusses spatial planning in the South African context as involving
prescriptive land use regulations with a comprehensive approach to planning which is
reminiscent of modernist rational comprehensive planning theory. Though it is asserted that
normative principles are employed in forming spatial development frameworks, the South
African spatial structure prevails.

Spatial planning has also focused on linkages with

infrastructure planning. Coetzee et al. (2014:8) support the notion of infrastructure development
playing a central feature in spatial planning in which infrastructure investment is seen as having
the potential to alter the inefficient South African spatial form in order to make cities more
sustainable.
Dewar and Kiepiel (2012:32) also interpret spatial planning from a more rational comprehensive
perspective.

Key elements which are said to be vital components of spatial development

frameworks include the environment, economic development, human settlements and social
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and utilities services. Spatial planning should therefore create coherence in interpreting these
elements in the physical space. These would be operating in various contexts including rural,
urban and wilderness. Coetzee et al. (2014:3) also allude to the need to balance socialeconomic needs through infrastructure investment development with the aim of creating better
spatial settings.
Van Wyk (2010:221) provides a perspective on planning which is centred on legal practice.
Following from the Constitutional provision, issues related to planning competence are
addressed. For example, ‘municipal planning’ would relate to planning whose competence
vests with the local sphere of government whereas ‘regional’ planning may extend to district,
provincial and national competencies. In the current case, planning instruments are applied
primarily at the local level whereas identified challenges may extend beyond local boundaries.
Planning in the South African context therefore requires strong intergovernmental cooperation.
Functional areas of concurrent national and provincial legislative competence are also provided
for within the South African planning context (Van Wyk, 2012:290).
Schoeman (2014:42) interprets spatial planning as entailing an essential alignment with two
critical disciplines including transport planning and environmental management. There is a
need to create “… a delicate balance between environmental, human, economic, institutional,
spatial planning and transport planning to deliver sustainable development and to promote
alignment and integration” (Schoeman, 2014: 44).
Du Plessis (2013:74) discusses some of the challenges of spatial planning in South Africa.
Identified challenges include:


Institutional coordination and alignment which refer to the lack of coordination of spatial
plans with other sector plans and with planning in neighbouring municipalities.



Physical and socio-economic integration which refers to the challenge of a lack of
cohesion between aspects of land development including social, economic, physical and
institutional proportions.



Understanding the space-economy of cities which involves creating a balance between
the need for economic growth and competitiveness and matters relating to socioeconomic issues of redress of inequalities.



Infrastructure development and capital investment acknowledges the importance of
infrastructure development in shaping cities.



Spatial planning and sustainability entail challenges associated with the lack of
integration of sustainability principles within planning and Integrated Development Plans.
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Spatial planning and informality considers the concept of informality and the informal
economic sector activities in planning where it is asserted that spatial planning does not
adequately recognise and address informality.



Monitoring the influence and impact of spatial planning involves the development of key
performance indicators to assess and monitor spatial development frameworks which
would include quantifiable spatial development targets.

Cilliers and Schoeman (2008:87) discuss the concept of the urban development boundary.
Whereas the development of the urban edge concept emanated from the notion that urban
compaction is equivalent to urban efficiency, it is recognised that urban sprawl is inevitable. In
the context of the current study, growth occurs from the urban core outwards as well as from
scattered rural settlements towards towns. As such, planning instruments must interpret spatial
patterns realistically. Planning in this setting should take into account the rural-urban interface.
These are also the areas in which claims are being lodged by traditional leaders whose
jurisdiction is mainly rural areas. Figure 3.2 below depicts a graphical representation of the
proposed theoretical interpretation of the current context. From a spatial perspective, it can be
said that the town is growing outward, resulting in the urban development boundary extending
outward. At the same time, scattered rural settlements are expanding towards existing towns.
This creates contact areas which may be referred to as the rural-urban interface.

Figure 3.2: Image depicting model of the spatial growth patterns of the rural-urban interface
Source: Own Construction (2018)
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3.8

Planning theory in the context of the study

Watson (2003:398) makes reference to the complexities of planning in the context of
heterogeneity as expressed through diverse cultures, races, etc. In the current study, the
diversity is in reference to diverse interests and perhaps livelihood strategies. With tenure
reform policy formulation and implementation, a number of groups have vested interests,
whereas not all relevant groups would have been involved in the formulation of policy and law
as well as in processes related to land tenure reform implementation. It has been suggested for
example, that the initial formulation of land reform programme policy had the shortcoming of not
being inclusive and participatory.

Further, in the context of spatial planning at the district

municipality level, while planned development may affect land which have the potential to be
subject to land claims and contestation, little consideration is given to the involvement of
potential claimants in the planning process. This opens municipalities to the threat of claims
subsequent to planning, which then affects the implementation planning instruments such as
Spatial Development Frameworks (SDF) and Integrated Development Plans (IDP), Transport
and Sector Plans etc.
Planning theory does, however, seek to develop normative theoretical positions from context
related diversity. The economic and cultural context of Africa provides an explanation as to
what most term ‘failed development’, in the modernist era.

Politics and social-cultural

considerations go hand in hand in the African context. Planning theories which attempt to
respond to diversity therefore constitute a great advancement for the profession.

Watson

(2003:403) states “… there is an urgent need for planning theorists to think further on the issue
of planning in a context of conflicting rationalities, recognizing the operation of power as it both
shapes and maintains them”.
In the case of tenure reform, it is noted that planners and development agents continue to make
assumptions concerning the ideals, principles and rationalities of those for whom they plan. As
such, critical questions about the universality of ethics arise. In respect of the recognition of
difference and multiculturalism, planning theory and practice must focus on planning
approaches whose aim is to recognise, appreciate and accommodate difference, be it through
communication and dialogue or through consensus building.
Rydin (2007:3) theorizes planning in the post-modern era with particular reference to the
conceptualization and application of knowledge in planning discourse, claiming planning
practice to be a user of knowledge in the pursuit for development. Mention is made of the
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transition from modernist Rational Comprehensive Planning theory approaches to the postmodern Communicative conception of planning. In this situation, knowledge (experiential and
expert) is key to unbundling some of the challenges related to planning practice.
It is the opinion of many post-modernist planning theorists that the core of planning should seek
to achieve agreement and multiple stakeholder engagements. This is partly attributed to the
shift from modernist to contemporary planning theory, where it is acknowledged that
considerable knowledge is held outside the planning field and by groups other than professional
planners (Sandercock, 1995:85). Rydin (2005:11) explains that the role of the planner is to
manage knowledge coming from various stakeholders with different experiences and interests.
Planners; therefore, generate knowledge, through managing engagements to developing
concise arguments and understanding drawn from the experience and stories of multiple
stakeholders. Rydin (2007: 12-13) states “… the planning system should be conceptualized as
a series of arenas in which a variety of knowledges engage with each other, with planners not
just responsible for procedural aspects of engagement, but more actively involved in the cogeneration of knowledge through testing and recognising knowledge claims”. The purpose of
the assessment of knowledge in the current context relates to the need to understand the
experiences of the various parties involved in land tenure reform. Land tenure reform policy is
spatially manifested and increasingly affects the implementation of development tools such as
integrated development plans and spatial development frameworks.

As such, it becomes

necessary that the planning discourse be utilised as a means of articulating the interests of all
stakeholders in order to achieve equitable development where traditional leaders, land
claimants, local government and public and private development agents are represented
according to their legitimate interests.
Fainstein (2000:451) discusses three post-modernist planning discourses including the
Communicative Model, New Urbanism and the Just City Approach. The focus on these postmodernist planning approaches emerges from the failure of the rational comprehensive models
which employed a scientific approach to problem solving through objective and detailed
implementation (Hostovsky, 2006:382).

Here, pure application is undertaken resulting from

thorough consideration of all information. Such planning models fail to address issues related
to diversity and difference (Healey, 2003:110).

Hence the emergence of communicative

rationality which seeks to respond to the negative implications of top-down planning installed by
enlightenment era planners.
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Communicative models draw on two philosophical underpinnings including pragmatism and the
theory of communicative rationality as articulated by Habermas (Fainstein, 2000:453). Huxley
and Yiftachel (2000:105) allude to the normative nature of communicative rationality.

It is

suggested that planning is approached from an idealistic perspective rather than from pragmatic
and ‘real world’ vantage point which looks at the material consequences of planning practice.
Communicative planning theory further puts focus on the planner and sees the planner as the
solution to urban challenges. The second challenge of communicative planning is the timeconsuming nature of participatory processes which leaves participants weary and disillusioned
as to whether the process will ever achieve results. The third challenge relates to the difficulty
involved in developing workable alternatives in participatory planning processes.

Here

dominance and power impacts on the potential to reach true consensus. Fourthly, there exists
potential for conflict in aims, especially where planning occurs within narrow spatial boundaries.
Communicative theory purports to be committed to equity and diversity, but stakeholder
participation in small municipalities makes this an unlikely outcome. Communicative rationality
is also faulted for failing to recognize power dynamics (Fainstein, 2000:454). Innes (2005:8)
highlights this flaw in the promotion of consensus building as a necessary planning paradigm.
The author criticizes Habermasian communicative rationality on the nature in which
discussion/dialogue proceeds on the basis of force and better argument or persuasion.
Communicative rationality therefore fails to take into account powerful players who co-opt the
stakeholders and dominate the planning process.

Even the importance of resources is

overlooked despite its ability to drive and influence the planning process in favour of the
stakeholders with resources.
Planning theory responds to the concept of justice, equity and equality as previously discussed
(Fainstein, 2000:474). In the just-city approach, planners are placed in the role of advocates,
with two categories of just-city theorists recognized including radical democrats and political
economists. The just city approach has strength in the sense that it goes beyond stakeholder
involvement to governance by civil society. Conflicting views are also accepted. Fainstein
(2000:467) states that “they believe that progressive social change results only from the
exercise of power by those who previously had been excluded from the exercise of power.
Participation in decision making is a component of the just-city because it is a worthy goal and
also because the benevolent authoritarian is an unlikely occurrence.

It is conceded that

democratic pluralism is subject to the risk of dominance by groups with organizational and
financial resources. Democratic rule can deprive minority groups of their livelihoods, freedom,
and self-expression. In the just-city approach, democracy constitutes substantive content, but
is; however, cognisant of economic limitations.
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The relevance of the consideration of the just city approach to the current study relates to the
importance of its ideals to the tenure reform discussion, the current development challenges
encountered as well as the negative impacts of tenure reform on spatial form in the urban
context. The current challenges beg the question as to the level of engagement involved in the
formulation of tenure reform policy and law. Further, given that tenure reform policy has blatant
spatial implications, there is a need for spatial planning intervention to speak to land tenure
issues in a direct manner as a mitigating measure as well as a forward planning mechanism for
the rural and urban spatial form.
Innes (2004:5) theorizes consensus building in the context of urban planning, understood to be
about ‘Authentic Dialogue’ which works on taking a practical view of what is required to create
robust cities in the future where participants take ownership of the planning process. Legitimate
stakeholders come together representing their interests in an environment in which differences
can be discussed and addressed and collective action taken. Consensus building aims to dilute
individual power. It is a time consuming and rigorous process, but it is seen as a successful tool
in dealing with the concept of difference. Innes (2004:16) states that consensus building is
called for when uncertainty is rampant, where stakeholders are engaged in self-defeating and
paralyzing conflict, where there are gaps in understanding and discourse among players, where
solutions to well organized problems have not been developed or where old solutions are no
longer working.
The above discussion is intended to interpret the current problem as well as to provide a
framework for the manner in which planning theory and practice may be used to achieve the
sustainable reformation which is desired. Figure 3.2 below depicts the graphical interpretation
of the theoretical framework.

Practices related to land tenure reform and spatial planning

respectively are attended to in isolation of each other. Sustainable Reform would be achieved
where planning theory and practice is employed to align the two discourses.
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Figure 3.3: Graphical representation of the Literature Review
Source: Own Construction (2018)

3.9

Conclusion

This chapter has sought to outline significant factors related to tenure reform and how it can be
theorised in the current context. The role played by government is critical in this instance.
Primarily, it is apparent that the role of the state in the land reform discourse mainly involves
creating an environment in which the overarching economic paradigm can be facilitated in
relation to agrarian economics. The role of the state in the South African context has been
linked to arguments on governance theory and its relevance to the current study.

The

discussion has also detailed some of the inherent challenges of tenure reform in particularly the
South African context.

Security of tenure is said to be a pre-condition for economic

advancement which would lead to sustainable livelihoods. This would then lead to the desired
socio-cultural benefits which are required as a partial measure to the South African land reform
programme. This is however not the experience in many cases and this discussion provides
some detail in this regard. The discussed challenges of tenure reform include unpacking tenure
insecurity and its impact on the poor as well as the corruption and maladministration identified in
practice in particularly the African context. International approaches have also been assessed,
focusing on the motivation behind land reform in the European and Latin American. The African
account has also been discussed under the International approaches to land reform.

It is

however found that the South African experience has many similarities to the African narrative
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of land reform. The chapter has included a discussion on the factors that influence tenure
reform making consideration of the theme of equity, justice and fairness as well as the role of
the state in the tenure reform debate. The specific influences discussed include the political,
economic, socio-cultural and legal influence of tenure reform. Ideally, the legal provisions which
relate to tenure reform ought to bring about land ownership which then promotes security of
tenure.
The rural versus urban claims dynamic is also detailed as it has a significant bearing on the
current study. Contemporary planning theory has also been discussed, assessing conflicting
rationalities as it relates to the case study as well as the usefulness of knowledge in planning
processes and the manner in which planners are able to generate and co-generate knowledge
in participatory and collaborative engagements. The chapter has gone on to communicative
rationality, consensus building and the just-city approach as it pertains to the specific conditions
found. When these elements are investigated, a picture begins to emerge of the unsustainable
nature of tenure reform and its relation to spatial planning and land development in South
Africa. It is the assertion of the author that planning theory can be used to interpret the problem
statement as well as to provide guidance in ameliorating some of the negative outcomes
identified in the research. It is necessary that the specific experiences identified in the study
area be reported on. This will allow for the challenges to be viewed through the prism of
planning theory and practice and solutions will be formulated accordingly.
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4.
4.1

CHAPTER 4: POLICY AND LEGISLATIVE FRAMEWORK
Introduction

Mutungadura (2007:176) defines land tenure as the system of rights and institutions that
manage access to and utilisation of land. It also pertains to the terms and conditions under
which land is held, utilised and transacted. This chapter considers the policy and legislative
framework related to planning and land development. The policy framework related to land
development and land tenure reform is discussed and includes the Reconstruction and
Development Programme (1994), the National Spatial Development Perspective (2006), the
Comprehensive Rural Development Programme (2009) and the National Development Plan
(2014). From the policy framework flows the legislation which deals with land tenure reform and
land development respectively. As with the theoretical framework, it emerges that policy and
legislation comprehensively address each of the two discourses separately. Seldom do policy
and legislation address the subject issues in an integrated manner. Below is a graphic overview
of the policy and legislative framework discussed.

Figure 4.1: Policy and Legislative Framework
Source: Own Construction (2018)
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4.2

Precolonial, colonial and Apartheid legislative framework

According to Cousins (2007:294) pre-colonial land tenure systems were characterised by
universal access to land by all members of groups where land rights could be acquired through
marriage, migration, friendship or formal transfer.

Land tenure was both communal and

individual. Traditional leaders or chiefs were mainly responsible for maintaining peace between
land holders as well as to defend the integrity and fertility of territories. The key aspects of land
rights as articulated by Cousin (2007: 295) are that “…pre-colonial African tenure systems was
the right of access to and use of shared resources such as grazing, water and a variety of
natural resources”.

Issues of contention related to social and political boundaries of chief’s

domain, despite the allegiance and autonomy of major chiefs being open to question at any
time.
Colonial era land rights came with debates on the establishment of reserves for African
Settlement, which were designated after 1881. Before 1881, Africans could not buy land and
often requested missionaries to purchase land on their behalf.

After 1881, Africans could

acquire land as long as it was registered in the name of the Superintendent of Natives.
Communalism therefore became a way of controlling African occupation and allocation of land
where individual ownership was for Europeans only. Colonial land rights saw chiefs assuming a
leading customary role with regard to ownership and allocation of land. Here, chiefs were
perceived to be holders of land rights regarding administration and allocation.
The Native Land Act (27 of 1913) restricted the black majority to owning land in ‘native reserves’
or Bantustans. It was the first piece of apartheid legislation aimed at instilling the segregationist
order of the apartheid regime (Cousins, 2007:300). In the Act, 7.3% of South African land was
set aside for the native population, and natives were restricted from owning land outside the
reserves. The Land and Trust Act of 1939 added to the ‘Schedule of Native Areas” so that 70%
of the population were restricted to the occupation of only 13% of the South African land surface
(Feinberg, 2009:41).
The South Africa Native Trust was established as the body under which land set aside for native
occupation would be vested. Hence, the commissioners of the trust referred to the tenure rights
of the natives as communal (Hay, 2012:369). The Native Administration Act (38 of 1927)
provided for “the better control and management of black affairs”. In the Act, the black chief or
headman, as conferred by the Minister, were delegated to govern all native affairs within their
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domains. The Land Act (1936) introduced the “Permission to Occupy” (PTO) system in which
land holders had the right to occupy but could be forcibly removed from their land without
consultation where government, the land, owner deemed fit (Ntsebeza, 1999:4). This act had
adverse effects on occupants when the Betterment Plan or when development plans were
introduced. Betterment schemes were characterised by removal and relocation of black people
in the name of conservation and agricultural development (McAllister, 1991:116).

The

Bantustan Authorities Act of 1951 provided for the establishment of regional and territorial
authorities for specific ethnic groups in ‘reserves’. Tribal Authorities (chiefs and headmen) were
made responsible for the allocation of land, welfare, pension and land development (South
African History Online, 2014 ). Much power was places in the hands of traditional leaders who
ruled in accordance with instructions and direction of the Apartheid State.
The framework of the colonial and Apartheid State vis-a-vis land tenure was intended to
facilitate the requirements for cheap labour and control of the rural population through the
communal land tenure system (Cousins, 2007:302). At the end of the apartheid era,
overcrowding in former native reserves characterised the landscape of South Africa.

Further,

there remained a legacy of overlapping and unclear land rights with conflict emanating from the
forced removals of dispossession and displacement of black people. Conflicting tenure systems
also had to be resolved, and the role of traditional leaders had to be articulated in relation to the
required democratic systems of rule.
Table 4.1 below details the colonial and apartheid legislative frameworks with reference to their
specific provisions.
Table 4.1: Colonial and apartheid legislative framework
LEGISLATION

PROVISION

Native Land Act (38 of 1913)

Restricted Black population to owning land in ‘Native
Reserves’

Native Administration Act (38 of Better control and management of Black affairs
1927)
Land Act (18 of 1936)

Introduced PTO system wherein land holders had the
right to occupy land but could be removed by force as
government was the land owner

Deed Registries Act (47 of To consolidate and amend the laws in force in the Union
1937)

of South Africa relating to the registration of deeds

Bantustan Authorities Act (68 of The establishment of regional and territorial authorities
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1951)

for specific ethnic groups within ‘Native Reserves’

State Land Disposal Act (48 of The disposal of certain State land and for matters
1961)

incidental thereto and to prohibit the acquisition of State
land by prescription

Administration of Estates Act ( Administration of land after death
of 1965)
Source: Own construction from various sources (2018)

4.3

Post-Apartheid policy framework supporting land development and land
tenure reform

A discussion on the Post-Apartheid policy framework which relates to land development and
tenure reform includes a discussion of the Reconstruction and Development Programme (1994);
the National Spatial Development Perspective (2006); the Comprehensive Rural Development
Programme (1999) as well as the National Development Plan (2014). These documents are
identified as including both aspect of land tenure reform as well as land development and
discuss the means by which these two discourses are facilitated in South Africa.

4.3.1

The Reconstruction and Development Programme (1994)

The RDP (1994) identifies land as the most basic need for rural dwellers and refers to the
manner in which Apartheid policies pushed millions of Black South Africans into overcrowded
homelands and townships. The need for large-scale agricultural production resulted in land
evictions of farm dwellers.

The land reform programme was therefore seen as central to

facilitating rural development with the aim of securing land tenure for rural dwellers. Land
reform is identified as encapsulating two programmes including redistribution of residential and
agricultural land as well as land restitution for people dispossessed of land due to apartheid law.
The RDP does not take into account the dispossession of land due to colonial legislation and
practices. It does, however, highlight that restitution will be attained through the land claims
court and relates to discriminatory legislation dating back to 1913. Additionally, the RDP asserts
that the land reform programme must redistribute 30% of agricultural land within the first five
years of the programme. The RDP also ties the land reform programme to rural development
wherein the aim is to transfer land from the inefficient debt-ridden ecologically damaging and
white-dominated large farm sector to those who wish to produce revenue through farming in a
sustainable agricultural system.
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The Growth, Employment and Redistribution (1996) policy aimed at providing the economic
strategy which would facilitate the imperatives of the RDP (1994).

The focus was on an

accelerating economic growth through more outward looking economic mechanisms.

4.3.2

National Spatial Development Perspective (2006)

The NSDP (2006) is assessed with a focus on the manner in which the document
communicates some of the key issues articulated in the research. The NSDP identified key
development areas in the country, whose growth and development are pivotal to achieving
national development objectives. The NDSP focused on intergovernmental coordination. The
NSDP also provided a framework for alignment between infrastructure investment and
development programmes in regions. The NSDP has a threefold mandate including: providing
common tenets and instruments to direct infrastructure investment and development spending
of government; to describe the spatial ramifications of the economic, social and environmental
trends which should form the foundational understanding for the national space economy; to
explain and interpret the South African spatial realities and to articulate their implications where
government spending is concerned.

The NSDP also focuses on creating alignment in

development from the national to provincial and local spheres of government with the aim of
creating strategic coordination across government.
The NDSP identifies five normative principles which include rapid economic growth which
necessitates economic development; provision of basic services to all citizens; encouraging
sustainable economic development by mobilising private sector investment; addressing social
inequalities by focusing on human capital development; and overcoming the spatial distortions
which are a consequence of apartheid. The NSDP touches on the issue of land reform in
relation to agriculture and forestry. It is acknowledged that the potential of agriculture for land
reform linked to employment creation and poverty reduction is not fully realised. The NSDP
makes no linkage between land reform issues and spatial dynamics within the country.

4.3.3

Comprehensive Rural Development Programme (2009)

The CRDP focuses on three components including agrarian transformation, rural development
and land reform. In terms of agrarian transformation, the policy seeks to establish business
initiatives, rural and agro-industries, cooperatives, cultural initiatives and vibrant local markets.
The aim is also to empower rural communities to be self-reliant, establish adaptation strategies
to reduce vulnerability of rural communities, increase production and sustainable use of natural
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resources, strengthen rural livelihoods, using local knowledge systems and promoting food
security.
The rural development focus involves social mobilization, wealth creation, access to resources,
social facilitation, social cohesion and access to human and social capital. This aspect is also
concerned with democratizing rural development through participation as well as co-ordination
alignment and cooperative governance.
In terms of land reform, which is a national priority, the policy seeks to address racially based
land dispossession, promote equitable distribution of land ownership, promoting security of
tenure, sustainable use of land, release of land for development, recording and registration of
property rights and effective administration of public land.

This aspect also involves the

implementation of Communal Land Rights Act (11 of 2004) in order to stimulate economic
growth in traditional communities. This aspect focuses on former homeland areas, encouraging
sustainable use of land and natural resources.

4.3.4

National Development Plan (2014)

The National Development Plan articulates land reform within the discussion of integrated and
inclusive rural economy. It is stated that 9.2 million hectares of agricultural land have been
redistributed through land redistribution and restitution processes with 95% of the 79696 land
claims lodged since 1994 having been settled. Integration of rural areas with the broader South
African context is underpinned by successful land reform, infrastructure development, job
creation and poverty alleviation.
The NDP calls for an evaluation of the Green Paper on Land Reform which deals with various
structures which impact on land reform model implementation including the Valuer-General,
Land Management Commission and Land Management Board.

The National Planning

Commission proposes a model for a workable and pragmatic land reform which adopts the
following principles:


enabling faster transfer if agricultural land to black beneficiaries without hampering
business confidence



Ensure sustainable agricultural production on transferred land using human capabilities



Establish monitoring institutions to protect land markets from opportunism, corruption
and speculation.
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Ensure successful transfer of land by aligning land transfer targets with fiscal and
economic realities.



Facilitate mentorship, chain integration and skills transfer by white commercial farmers
and organised industries to ensure success of black farmers

The land reform model proposed by the NDP (2014) calls for district municipalities to convene
committees (District Land Committee) which would be made up of Agricultural land owners,
private sector (Commercial banks, agribusiness), government (Department of Water Affairs and
Provincial Departments concerned with rural development), and government agencies such as
the Land Bank, Agricultural Research Council. The Land Committees would be responsible to
identify 20% of agricultural land in the district and giving commercial farmers the option of
assisting in land transfer to black farmers.
The NDP (2014) also articulates the issue of differentiating rural towns in South Africa with
particular consideration of local economies, migration and the position of rural town in relation to
development nodes and corridors in Southern Africa. Rural governance is identified as having
an important developmental role to play with institutional capacity identified as a key limitation.
The role of traditional leadership is presented as a significant complexity with traditional leaders
central to facilitating communication with rural citizens.

Legislation of traditional forms of

authority result in displacement and/or duplication of the role of the state which can create a
disjuncture between traditional authorities’ land usage rights and the responsibilities of
municipalities to deliver services to that land.

4.4

Post-Apartheid legislative framework on land reform

The early 1990s saw a noteworthy change in land reform processes in the former homelands.
With the abolition of apartheid legislation, the National Party introduced a land reform
programme which entailed the elimination of Permission to Occupy (PTOs), the transfer of land
to ‘tribe’ and the upgrading of land rights to full individual rights. This resulted in problems
concerning the issuing of land deeds where overlapping land rights existed. The Department of
Land Affairs implemented the Land Reform Programme against this backdrop (Ntsebeza,
1999:4). The post-Apartheid landscape is made up of communal areas in which a situation
where homogenous communities with clearly defined social and territorial boundaries do not
exist.

65

Section 25(2) of the Constitution (1996) deals with the ‘property clause’ and states the
conditions under which expropriation of property may be undertaken, namely: ‘for a public
purpose or in the public interest; subject to compensation, the amount of which and the time
and manner of payment of which have either been agreed to by those affected or decided or
approved by a court”. The section also deals with the obligation of the state to facilitate land
reform as a matter of public interest. It is the duty of the state to ensure that citizens gain
access to land on an equitable basis. This critical section of the Constitution underpins land
reform legislation in South Africa

4.4.1

Restitution of Land Rights Act (22 of 1994)

Primarily, the Act sought to provide restitution on land rights to persons or communities
dispossessed of rights after 19 June 1913 as a result of past racially discriminatory laws and
practices; for the establishment of a Commission of Restitution of Land Rights and a Land
Claims Court to provide for matters connected therewith. Gibson (2010:139), states that this Act
serves as the most important piece of legislation that the democratic government has adopted
to address land reform. The Act sets the grounds upon which individuals or groups are entitled
to restitution. These include people who were dispossessed of land rights after 19 June 1913
as a result of past racially discriminatory laws and practices. A condition was also set that
restitution claims must be lodged not later than 31 December 1998. The Restitution of Land
Rights Bill (2013) provided for an extension of the lodgement closing date to 31 December
2018.

The Act further provided for the establishment of Restitution of Land Rights

Commissioner and his/her Deputy and a Regional Land Claims Commissioner. The purpose of
the Commission is to see to the functions related to facilitating land claims.
In regard to land development and claims, the Act states in section 3 that:
“Where the regional land claims commissioner having jurisdiction or an interested party has
reason to believe that the sale, exchange, donation, lease, subdivision, rezoning or
development of land which may be the subject of any order of the Court, or in respect of which a
person or community is entitled to claim restitution of a right in land, will defeat the achievement
of the objects of this Act, he or she may (a) after a claim has been lodged in respect of such land; and
(b) after the owner of the land has been notified of such claim and referred to the provisions of
this subsection; on reasonable notice to interested parties, apply to the Court for an interdict
prohibiting the sale, exchange, donation, lease, subdivision, rezoning or development of the
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land, and the Court may, subject to such terms and conditions and for such period as it may
determine, grant such an interdict or make any other order it deems fit.”
The Act also provides for the establishment of the Land Claims Court, possessing powers in
relation to matters within its jurisdiction as those possessed by a High Court. The Land Claims
Court determined rights to restitution, compensation payable in respect of land owned by or in
the possession of a private person upon expropriation or acquisition of such land. The Land
Claims Court also determined all matters relating to the Act. The Restitution of Land Rights Act,
(22 of 1994) therefore, focused on its primary objectives, and where necessary, the law
provided for matters related to land development in the form of interdicting development on land
which is subject to restitution claims.

4.4.2

Land Reform (Labour Tenant) Act (3 of 1996)

This Act primarily provided for the security of tenure of labour tenants and those occupying or
using land as a result of their association with labour tenants as well as to provide for matters
related to the acquisition of land and land rights by labour tenants. The law emanates from the
understanding of the result of the racially discriminatory laws which related to the institution of
labour tenancy in South Africa and which led to the systematic breach of human rights and
denial of access to land. The law, therefore, sought to assist labour tenants to obtain security of
tenure and ownership of land as well as to ensure that labour tenants are not subjected to
further prejudices.
In the Act, a labour tenant and/or his or her associate may only be evicted in terms of an order
of the Land Claims Court. The Act states that a person who was a labour tenant on 2 June
1995 shall have the right with his or her family members to occupy and use that part of farm in
question. The Act intended to redress the practice left by the Native Land Act that allowed the
treatment of labour tenants as servants with restrictions of movement and occupation. In
support of this assertion, Keegan (1986) in de Wet (1994: 359) cites that the Act “laid down that
all black tenants were to be defined as servants ... and not just as individually contracted
employees.” The intention of the Land Reform (Labour Tenant) Act (3 of 1996) to afford labour
tenants land rights is consistent with the spirit of democracy that promotes human dignity.
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4.4.3

Communal Property Association Act (28 of 1996)

The Act emanates from an identification of challenges encountered by disadvantaged
communities in establishing appropriate legal institutions to facilitate the acquisition, holding and
management of communal property. The Act provides for the establishment of juristic persons
or communal property associations in order to acquire, hold, and manage common property on
a basis agreed by members of a community. Further, the CPA is instituted and managed in a
manner which is non-discriminatory, equitable, and democratic and is further accountable to
their members. The CPA is established in a community by an order of the Land Claims Court
and is entitled to restitution in terms of the Restitution of Land Rights Act (22 of 1994).
According to section 9 of the Act the constitution of the Communal Property Association shall be
underpinned by key principles including: fairness and inclusive decision making processes;
equality of membership; democratic processes; fair access to the property of the association
and accountability and transparency.
Applications for the establishment of CPAs must be made to the Director General (DG) of the
Department of Land Affairs. If the DG is satisfied as to the association’s qualification and
registration, and the adopted constitution, the DG shall give written consent for the Registration
Officer to register the same. The CPA must also draft and adopt a constitution which shall be a
legally binding agreement between the association and its members and shall be deemed to be
public knowledge. The Communal Property Association Act does not give any detail as to the
issue of land development or the manner in which CPAs would operate in development or in
cooperation with traditional and local authorities. Recently, the government published the
Communal Property Association Amendment Bill (2017) for public comments. This Bill has been
introduced to address the weakness of the former Act. The Bill among others clarifies the
objectives of a CPA, provide for the establishment of CPA office and regulation of a CPA placed
under administration. Although laws are put in place to address land ownership, capacity
building is lacking among the beneficiaries of land reform.

4.4.4

Restitution of Land Rights Amendment Bill (2017)

The Bill provides for the amendment of the cut-off date for the lodging of restitution claims as
well as the regulation of the appointment, tenure of office, remuneration, and terms and
conditions of service of judges appointed in the Land Claims Court. The Act makes further
provision for claims advertisement and to declare the lodgement of fraudulent claims to be an
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offence. Lastly, the Bill provides for additional factors of consideration for the court on whether
to order restoration as well as to extend the Ministers powers of delegation.
The cut-off date for lodgement of claims has been extended from 31 December 1998 to 31
December 2018. The amendment in relation to advertisement of claims provides for the claim to
be gazetted and for the claimant to take steps to make the claim known in the district in the
media circulating nationally and in the province of the subject claim. Section 33 of the Bill is
amended where the restoration of a right in land is claimed with consideration of the feasibility
and cost of restoration and consideration of the ability of the claimant to use the land
productively. No detail is provided as to the definition of implications of the term ‘productively’.
In the discussion of the Bill, a background is provided on the need for the amendment of the
Restitution of Land Rights Act (22 of 1994). The restitution programme was evaluated and it
emerged that it is frustrated by a number of restrictions which result in various categories of
persons and communities being excluded from the process of restitution. Three categories of
excluded persons have been identified including the following: those who were unable to make
their land claim lodgement before 31 December 1998; those who were dispossessed of land
prior to 1913; and those dispossessed of land through the Betterment Planning Schemes. The
betterment planning predates the Nationalist Party rule and apartheid system and constituted a
form of removal which affected millions of black South Africans from one area to another. The
programme involved dividing of a given rural area into residential, arable and grazing land;
relocation of people from dispersed homestead sites to village type residential areas and the
demarcation and fencing of arable land for fenced grazing area (United Nation Human Rights
Council, 2007 ). The land dispossession related to this programme resulted in claims by whites
as well as blacks and increases the estimated number of people affected by land dispossession
resulting from colonisation and apartheid from 3.5 to 7.5 million people. On 28th July 2016, the
Constitutional Court made a decision on the extension of the application of land claims through
the Restitution of Land Rights Amendment Act (15 0f 2014).

4.4.5

Green Paper on Land Reform (2011)

The Green Paper on Land Reform builds on the focus of the current government to establish
rural development, agrarian change and land reform. Development is the primary aim, and is
defined as social, cultural and economic progress which is brought about by political choices
and realised through administrative procedure and institutions.

The vision includes:

reconfiguring a single system of land tenure; establishing clearly defined proper rights; creating
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secure forms of long-term land tenure; and developing effective land use planning and
regulatory systems to optimise land utilisation. The two primary aims are to improve on current
land reform outlooks without hindering agricultural production and food security as well as to
reduce land redistribution and restitution which does not generate sustainable livelihoods,
employment and income. The aims are supported by various programmes and institutions with
specific institutions which are geared at improving the functioning and implementation of land
reform. The Land Management Committee performs coordinating, regulating and management
functions as these relate to land reform. The establishment of the Land Valuer-General is
proposed to establish a nation-wide database of comprehensive property value information
among other functions.

The Land Rights Management Board (LRMB) and Land Rights

Management Committees (LRMC) are two bodies which are proposed to work in collaboration
with each other.

The LRMB is proposed to constitute persons of special knowledge and

capacity to provide expertise to the Board. The LRMC would be composed of residents of rural
localities which would include farm workers and dwellers, commercial farmers, municipal
councils, government departments and the South African Police Services.
Table 4.2 below provides an overview of Post-Apartheid legislative framework related to land
reform and its significance to the study.
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Table 4.2: Alignment of Post-Apartheid Land Reform Legislation with the current study
LEGISLATION

GENERAL PROVISION

SIGNIFICANCE FOR THE STUDY

RESTITUTION OF

Restitution of land rights for people of

Basis upon which claims are lodged in the case study area. In terms

LAND RIGHTS ACT (22

communities dispossessed of rights after 19 of the study themes, this relates to legislative adequacy for the

OF 1994)

June 1913 (Linked to Native Land Act, 1913)

realisation of sustainable reform.

LAND REFORM

Security of tenure for labour tenants

Provide access to land for former labour tenants. Low significance in

(LABOUR TENANT)

the case study as the focus is largely on claims lodged by

ACT (3 OF 1996)

communities and individuals rather than labour tenants.

COMMUNAL

Establishment

of

juristic

persons

or Statutory body tightly linked to land claims.

Case study reveals

PROPERTY

associations to acquire, hold and manage conflict with claimant communities. In terms of the research themes,

ASSOCIATION ACT

property, based on agreement by community this relates to conflicting rationalities and the need for engagement in

(28 OF1996)

members

RESTITUTION OF

Amendment of cut-off date from 1998 to 2018. Extension of date has led to new claims.

LAND RIGHTS

Terms and conditions of service for judges change in claim trends between the two claim periods identified. In

AMENDMENT BILL

appointed in the Land Claims Court.

order to align the diverse interests reflected in the claims process.
Case study reveals the

terms of the study themes, this relates to legislative adequacy for the
realisation of sustainable reform.

(2017)
GREEN PAPER ON

Aims at development, establishment of rural Possible implementation tool for the progressive realisation of

LAND REFORM (2011)

development, agrarian change

sustainable reform.

In terms of the study themes, this relates to

legislative adequacy for the realisation of sustainable reform.
Source: Own construction from various sources (2018)
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4.5

Post-Apartheid legislation relating to land development

It is necessary that legislation which is geared at facilitating land development which is state
instituted be assessed in the context of post-Apartheid South Africa. This will reveal the extent
to which such legislation provides for matters related to land tenure reform and land
development in particularly the former homeland territories.

4.5.1

Development Facilitation Act (67 of 1995)

The Act introduced extraordinary measures to facilitate and speed up the implementation of
reconstruction and development programmes and projects in relation to land and in so doing to
lay down general principles governing land development throughout the country. However, the
Constitutional Court of the Republic of South Africa declared certain sections of the Act
unconstitutional which led to its repeal by a piece of planning legislation that came into effect on
01 July 2015 and to be discussed later in this chapter. Van Wyk (2010:214) makes reference to
the loophole which the DFA provided for developers who sought to by-pass lengthy municipal
planning processes.

As such the DFA therefore infringed on the authority and legislative

competence of Local government. The Act also enabled the establishment of a Development
and Planning Commission for the purpose of advising the government on policy and laws
concerning land development at national and provincial levels as well as to facilitate the
establishment in the provinces of tribunals which have powers to make decisions and resolve
conflicts in respect of land development projects. Further, the Act also aims to enable the
formulation and implementation of land development objectives by reference to which the
performance of local government bodies in achieving such objectives may be measured. The
DFA provided for nationally uniform procedures for the subdivision and development of land for
residential, small-scale farming or other needs and use and seeks to promote security of tenure
while ensuring that end user finance in the form of subsidies and loans become available as
early as possible during the land development process. The DFA prescribed land development
principles which underpin the formulation of the legislation. Some of the principles include the
following:


Supporting urban and rural development that facilitates formal and informal, new and
existing settlements;



Discouraging the illegal occupation of land;



Administrative practices and laws should promote efficient and integrated development;



Community members affected by land development should actively participate in land
development processes;
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Land development should include skills development;



Involvement of government and non-government sectors of the economy should be
promoted;



Laws and policies of land development should promote sustainable development;



A competent authority at any sphere of government should co-ordinate interests of
various sectors involved in development

Significantly, one of the principles includes security of tenure, the widest possible range of
tenure alternatives including individual and communal tenure. The DFA therefore broadly took
into consideration land tenure issues and the manner in which developments may affect this.
The principle of stakeholder involvement would also facilitate engagement between interested
and affected parties in relation to land tenure issues.

Further, the principle of promoting

sustainable development also resonates with the subject matter as this involves balancing
economic, environmental and social imperatives and this notion would accommodate
consideration of land tenure issues in the South African context.
Chapter 7 of the DFA provides for matters related to land tenure and dealt primarily with issues
of land development in relation to initial ownership and transfer of ownership. The chapter also
dealt with the upgrading/conversion of informal tenure where land development takes place in
the form of upgrading of informal or unregistered arrangements existing among occupants. The
Act made no reference to the relation of land tenure issues such as restitution and reform in
relation to land development or title registration.

4.5.2

The White Paper on Local Government, 1998

The White Paper of Local Government sought to address the spatial, social and economic
ramifications of the Apartheid era, cognisant of the importance of the local level as being the
sphere of government which is in direct contact with communities. The Constitution of the
Republic of South Africa (1996) mandates local government to provide democratic and
accountable government for local communities; ensure the provision of services to communities
in a sustainable manner; promote social and economic development; promote a safe and
healthy environment and encourage community involvement in local development. The White
Paper also highlights the principles of Developmental Local Government which is defined as “…
local government which is committed to working with citizens and groups within the community
to find sustainable ways to meet their social, economic and material needs and improve the
quality of their lives”. It has four key characteristics including social development and economic
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growth promotion; democratisation of development; integration and coordination; and learning
and leadership.
Institutional systems were put in place and articulated the different categories of municipalities.
The systems also highlighted the relationships between municipalities and traditional leaders
and rural local government. Category A municipalities have exclusive executive and legislative
authority described as Metropolitan Municipalities. Category B municipalities share executive
and legislative authority in their area with a Category C municipality in which it falls. These are
Local Municipalities. Category C municipalities have executive and legislative authority in an
area that includes more than one municipality and these are District Municipalities. The current
study relates to a Category C Municipality but will consider Category B Municipalities within it.
In regard to rural municipalities, the White Paper on Local Government (1998) takes cognisance
of the capacity challenges which would impede the optimal functioning and exercise of
legislative and administrative power of local municipalities (Category B). In this case it is stated
that Category C (District Municipalities) would play a key role in the provision of services where
a lack of administrative capacity is encountered. National legislation would provide for
mechanisms to facilitate allocation of powers and functions between A and B Category
Municipalities.
The Municipal Structures Act (117 of 1998) provides for the establishment of municipalities, to
provide for appropriate division of powers and functions between municipal categories. The
Municipal Structures Amendment Act (3 of 2000) sought to amend the previous act in order to
vest the power to determine whether an area must have a single category A municipality or
whether in must have municipalities of both Category B and C. The Act also sought to vest the
power to declare a part of an area of a Category C municipality as a district management area
in the Municipal Demarcation Board. Lastly, the Act removed the powers of the Minister to
determine guidelines for types of municipalities and to determine the term of municipal councils.
In regard to the role of traditional leaders in developmental local government, the function of
traditional leaders in rural local government cannot be overemphasised as they preside over
customary laws, and are key features in rural communities and the representation of their
needs. Their role in the development of local government includes: making recommendations
on land allocation and settling of disputes; ensuring participation of traditional communities in
development in their areas; facilitating development in their areas through lobbying agencies
and government; and making recommendations on trading licenses in their areas. The White
Paper on Local Government (1998) therefore attempted to frame an institutional mechanism by
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which a cooperative model of governance is developed involving traditional leaders and their
communities, local government and other stakeholders.

4.5.3

The Municipal Systems Act (32 of 2000)

The Act sought to provide for the core principles, mechanisms and processes that are
necessary to enable municipalities to move progressively towards the social and economic
upliftment of local communities, and ensure universal access to essential services that are
affordable to all; to define the legal nature of a municipality as including the local community
within the municipal area, working in partnership with the municipality’s political and
administrative structures; to provide for the manner in which municipal powers and functions are
exercised and performed; to provide for community participation; to establish a simple and
enabling framework for the core processes of planning, performance management, resource
mobilisation and organisational change which underpin the notion of developmental local
government; to provide a framework for local public administration and human resource
development; to empower the poor and ensure that municipalities put in place service tariffs and
credit control policies that take their needs into account by providing a framework for the
provision of services, service delivery agreements and municipal service districts; to provide for
credit control and debt collection; to establish a framework for support, monitoring and standard
setting by other spheres of government in order to progressively build local government into an
efficient, frontline development agency capable of integrating the activities of all spheres of
government for the overall social and economic upliftment of communities in harmony with their
local natural environment; to provide for legal matters pertaining to local government; and to
provide for matters incidental thereto.
The Act in communicating municipal planning must be developmentally oriented, be consistent
with the Constitution and Development Facilitation Act and provide for the adoption of
Integrated Development Plans. Section 25(1) of the Municipal systems Act (32 of 2000) states
that each municipality must within a prescribed period after the start of its elected term, adopt a
single, inclusive and strategic plan for the development of the municipality which will form the
policy framework and form a basis for municipal budgeting and which is compatible with national
and provincial development plans and planning requirements. Section 2 states that an IDP
must include the following:


the municipal council’s vision for the long term development of the municipality with
special emphasis on the municipality’s most critical development and internal
transformation needs:
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an assessment of the existing level of development in the municipality, which must
include an identification of communities which do not have access to basic municipal
services;



the council’s development priorities and objectives for its elected term, including its local
economic development aims and its internal transformation needs;



the council’s development strategies which must be aligned with any national or
provincial sectoral plans and planning requirements binding on the municipality in terms
of legislation;



a spatial development framework which must include the provision of basic guidelines
for a land use management system for the municipality;



the council’s operational strategies; applicable disaster management plans;



a financial plan, which must include a budget projection for at least the next three years.

The Municipal Systems Act (2000) does not articulate the role of tenure issues in development
planning despite the stark influence that these have on planning in the South African context at
the local governance level. Possibly, this issue is meant to be addressed in the Integrated
Development Plans (IDP) of these Municipalities.

4.5.4

Spatial Planning and Land Use Management Act (16 of 2013)

The Act provides a framework for spatial planning and land use management in the Republic; to
specify the relationship between spatial planning and land use management systems and other
kinds of planning; and to provide for the inclusive, developmental, equitable and efficient spatial
planning at the different spheres of government.

It also provides a framework for the

monitoring, coordination and the review of spatial planning and land use management systems;
for policies, principles, norms and standards for spatial development and land use
management. The Act also aims to address past spatial and regulatory imbalances; to promote
greater consistency and uniformity in the application procedures and decision making by
authorities responsible for land use decisions and development applications; to provide for the
establishment, functions and operations of Municipal Planning Tribunals; and to provide for the
facilitation and enforcement of land use and development measures.
This piece of legislation came into effect on 01 July 2015, introducing a new planning
dispensation in the country. A number of development principles are stipulated and include the
principle of spatial justice which seeks to rectify past spatial injustices and enabling redress in
access to land by disadvantaged communities and persons.

This principle also involved
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facilitating access to secure tenure and the gradual upgrading of informal areas. The principle
of spatial sustainability aims to create communities which are viable. This principle involved
balancing environmental considerations with fiscal, institutional and administrative factors and
the provision of infrastructure and social services in land development. The third principle is
that of efficiency which involves land development optimising the use of existing resources and
infrastructure. The principle of spatial resilience involves flexibility of spatial plans and land use
management systems to ensure sustainable livelihoods in communities prone to economic and
social shocks.

The principle of good administration involves an integrated approach to

governance.
The Spatial Planning and Land Use Management Act (16 of 2013) explains how the
requirements involved in the preparation of spatial development frameworks must address
historical imbalances in development. Spatial Development Frameworks must also address the
needs of previously disadvantaged areas, areas under traditional leadership, rural areas,
informal settlements, social and environmental objectives. The Act also gives expression to the
preparation of national, provincial and regional spatial development frameworks.

Municipal

Planning Tribunals which are designated to take some of the decisions concerning land
development applications are established through the act.

The Municipal Planning Tribunals

are composed of officials in the full-time employ of the Municipality and some who are not and
consist of at least five members as the Local council may deem fit.

Municipal Planning

Tribunals have a five year term of office. The Act stipulates individuals who are restricted from
being members of the tribunal including members of parliament, a provincial legislature, a
municipal council or the house of traditional leaders.
The Spatial Planning and Land Use Management Act (16 of 2013) does not provide specific
detail as to the issue of tenure reform. It however provides for wall-to-wall planning which would
inevitably affect rural areas previously deemed as being outside of the urban boundary and
essentially under the control of tribal chiefs. The exclusion of the house of traditional leaders in
Municipal Planning Tribunals however limits the potential for the land reform issue to have a
significant influence on land development and planning processes.
Table 4.3 below provides an overview of Post-Apartheid legislative framework related to land
development and its significance to the study.
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Table 4.3: Alignment of Post-Apartheid Planning and Land Development Legislation with the current study
LEGISLATION

GENERAL PROVISION

SIGNIFICANCE FOR THE STUDY

DEVELPOMENT

Introduction of extraordinary measures to Planning instrument which was intended to facilitate speeding up of

FACILITATION ACT (67

facilitate and speed up implementation of development.

OF 1995)

reconstruction

and

Lack of integration with and articulation of land reform

development issues meant that the Act could not address the issue of slowed and

programmes and projects

halted development in the case study.

WHITE PAPER ON

Address spatial, social and economic Planning tool at local level intended to address the effects of Apartheid as

LOCAL

ramifications of apartheid era, taking into

GOVERNMENT(1998),

cognisance of the importance of the local planning where case study is manifested.

MUNICIPAL

level of government.
municipal

category

it pertains spatial, social and economic influences. Relates to local level

Articulation of
issues

and

the

executive and legislative authorities of
local government.
STRUCTURE ACT (117

Establishment of institutional systems for Relates to issues of ‘regional’ development where overlapping local

OF 1998), MUNICIPAL

the

STRUCTURES

categories

AMENDMENT ACT (3

related to Municipal Demarcation Board.

articulation
of

of

different

municipalities.

municipal municipal boundaries require district planning.
Matters

OF 2000)
MUNICIPAL SYSTEMS

Mechanisms and processes to enable Provides for planning practices which are people oriented, facilitate

ACT (32 OF 2000)

municipalities

to

facilitate

social

and equity, promote communicative planning etc. the adequacy of planning

economic upliftment of local communities,
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access
municipal

to

services,
political

integration

and

of tools to address the current issue can be scrutinized

administrative

functions, community participation
SPATIAL PLANNING

Specifies the relationship between spatial Relates to planning at different scales, accommodates regional planning.

AND LAND USE

planning and land use management, the Covers wall-to wall planning in municipalities. Contentious legislation as

MANAGEMENT ACT

provision

(16 OF 2013)

equitable and efficient spatial planning at be unconstitutional. The legislation has therefor resulted in conflict at the

of

inclusive,

developmental, SPLUMA (2013) has been rejected by Traditional Leaders and alleged to

different spheres of government

local level.

Source: Own construction from various sources (2018)
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4.6

Conclusion

This chapter has sought to analyse the policy and legislative matters relating to land tenure and
land development in South Africa. It is clear that colonial and Apartheid planning had specific
influences on spatial patterns in the country and involved dispossession which has had spatial
and social impacts that must be addressed accordingly. The legislative framework relating to
tenure reform in South Africa includes the Restitution of Land Rights Act (22 of 1994); the Land
Reform (Labour Tenants) Act (3 of 1996); the Communal Property Association Act (28 of 1996),
the Restitution of Land Rights Bill (2013); and the Green Paper on Land Reform (2011).
Legislation addressing planning development include the Development Facilitation Act (67 of
1995); the White Paper on Local Government (1998), the Municipal Systems Act (32 of 2000);
and the Spatial Planning and Land Use Management Act (16 of 2013). A review of South
African legislation in the post-apartheid dispensation, however, reveals that legislation facilitates
land tenure reform as well as land development, but seldom are the two concepts viewed in
relation to each other. The policy directives which determine these legislative pieces, would
also have the potential to view these issues as separate entities, thus failing to address the
current challenge of how land tenure reform affects land development and vice versa. The
policies discussed include the RDP (Reconstruction and Development Programme, 1994); the
Comprehensive Rural Development Programme (2009); the NSDP (National Spatial
Development Perspective, 2006); and the recent NDP (National Development Plan, 2014). It
can be said the National Development Plan (2014) begins to consolidate the issues identified in
the current national dispensation and somewhat provides and articulation of the concerns
associated with the subject matter.
This chapter has also pertinently exhibited the manner in which the discussed legislative
framework is significant to the current study and begins to articulate the importance according to
the themes which emerge from the research findings. Mixed results are identified as tabulated
in the matrix below.
Table 4.4 below categorises the thematic responsiveness of the legislative framework. This is
intended to investigate the manner in which the legislative framework applicable to the study
resonates with and responds to the thematic elements which emanate from the research
question and sub-questions.
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Table 4.4: Matrix Detailing the Thematic Responsiveness of the Theoretical Framework
LEGISLATION

RESPONSIVENESS OF LEGISLATIVE FRAMEWORK TO REASERCH THEME
RESEARCH THEMES EMANATING FROM RESEARCH QUESTIONS AND SUB-QUESTIONS
ABILITY

DEVELPOMENT

ABILITY

ABILITY

FACILITATE

TO

ABILITY

FACILITATE

TO

TO

FACILITATE

TO

INTERPRET

TENURE

LAND

FACILITAT

RESTRUCTUR

REFORM

DEVELOPME

E

ING

NT

APARTHEI

APARHEID

REFORM

D

SPATIAL

LAND

OF

ABILITY

TO

ABILITY TO

FACILITATION

FACILITATION

ADDRESS

OF

OF

FACILITATE BOTH

DIVERSE

INSTITUTIONAL

AND

LAND

AND

ENGAGEMENT

DEVELOPMENT

CONFLICTIN

AND

IMPERATIVES

G

INTERRELATION

AT

AND

TENURE
AND

REDRESS

FORM

DEVELOPMENT

INTERESTS

1

3

2

3

2

1

1

3

1

3

2

3

1

2

2

1

1

2

2

2

1

1

3

2

1

2

2

2

1

1

3

2

2

3

2

3

2

1

3

3

3

1

3

2

1

1

1

1

3

2

3

1

1

2

2

1

PLANNING

DIFFERENT

SCALES

FACILITATION ACT (67 OF
1995)
WHITE PAPER ON LOCAL
GOVERNMENT(1998),
MUNICIPAL
STRUCTURE ACT (117 OF
1998), MUNICIPAL
STRUCTURES AMENDMENT
ACT (3 OF 2000)
MUNICIPAL SYSTEMS ACT
(32 OF 2000)
SPATIAL PLANNING AND
LAND USE MANAGEMENT
ACT (16 OF 2013)

RESTITUTION OF LAND
RIGHTS ACT (22 OF 1994)
LAND REFORM (LABOUR
TENANT) ACT (3 OF 1996)
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LEGISLATION

RESPONSIVENESS OF LEGISLATIVE FRAMEWORK TO REASERCH THEME
RESEARCH THEMES EMANATING FROM RESEARCH QUESTIONS AND SUB-QUESTIONS
ABILITY

COMMUNAL PROPERTY

TO

ABILITY

TO

ABILITY

ABILITY

TO

ABILITY

TO

FACILITATION

FACILITATION

FACILITATE

FACILITATE

TO

FACILITATE

INTERPRET

ADDRESS

OF

OF

TENURE

LAND

FACILITAT

RESTRUCTUR

FACILITATE BOTH

DIVERSE

INSTITUTIONAL

AND

REFORM

DEVELOPME

E

ING

LAND

AND

ENGAGEMENT

DEVELOPMENT

NT

APARTHEI

APARHEID

REFORM

CONFLICTIN

AND

IMPERATIVES

D

SPATIAL

LAND

G

INTERRELATION

AT

REDRESS

FORM

DEVELOPMENT

INTERESTS

OF

AND

ABILITY TO

TENURE
AND

PLANNING

DIFFERENT

SCALES

3

1

2

2

1

2

3

1

3

1

3

1

1

2

2

1

3

1

3

1

1

2

3

2

ASSOCIATION ACT (28 OF
1996)
RESTITUTION OF LAND
RIGHTS AMENDMENT BILL
(2017)
GREEN PAPER ON LAND
REFORM (2011)

1

Unresponsive

2

Fairly Responsive

3

Highly Responsive

Source: Own Construction (2018)

82

5.
5.1

CHAPTER 5: EMPIRICAL INVESTIGATION AND ANALYSIS
Introduction

The current study necessitates a discussion on details pertaining to the OR Tambo District
Municipality as well as the specific local municipalities within the District. Spatial trends within
the district are discussed.

The purpose of this is to highlight the spatial, economic and

demographic factors which apply to each municipality. This will form the basis for the broader
picture which will be formed and compared to details relating to land claims within the district.
The land claims details pertaining to the district are also discussed. The details covered include
the type of claim (individual, group), date of lodgement, urban or rural location, and whether the
claim has been resolved or not. Consideration is also given of the type of settlement reached
where a restitution claim has been finalised. This chapter will also unbundle the details which
emerged from the key-respondent interviews conducted as part of the qualitative aspect of the
information gathering. Key respondent interviews have been conducted with Municipal officials
from the District and Local levels. Based on the information which emerged from the key
respondent interviews with municipal officials and the prominence of the role of Tribal
Authorities in each interview, interviews have also been conducted with Chiefs in order to
balance the perspectives formulated by the research. Rather than reporting by municipality, the
findings will be discussed according to the themes which emerge and are found in common
from one key respondent interview to the next.

The research findings are discussed

thematically. Finally, this chapter includes a discussion on the analysis of the research findings.
Figure 5.1 is a graphical overview of the Chapter.
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Figure 5.1: Graphical Overview of the Chapter
Source: Own Construction (2018)

5.2

Research setting and quantitative research findings

This section discusses the demographic and spatial trends of the five municipalities within the
OR Tambo District Municipality. These municipalities fall within the categories described in the
Constitution (1996).

Section 155 of the Constitution (1996) categorises municipalities as

follows:
a) Category A: a municipality that has exclusive executive and legislative authority in its
area
b) Category B: a municipality that shares exclusive municipal executive and legislative
authority in its area with a Category C municipality within whose area it falls
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c) Category C: a municipality that has municipal executive and legislative authority in an
area that includes more than one municipality.
The Table below depicts the categories of the respective municipalities:
Table 5.1: Municipal Categories
LOCAL MUNICIPALITY

CATEGORY

OR Tambo

Category C

Ingquza Hill

Category B

Port St Johns

Category B

Nyandeni

Category B

Mhlonto

Category B

King Sabatha Dalindyebo

Category B

Source: Own Construction (2018)
This section also discusses the land claims data sourced from the Eastern Cape Regional Land
Claims Commission.

It must be noted that the sets of information which were provided

pertained to two time periods including the 1994-1998 and the 2014 to 2016 claim periods. The
information was provided in this fashion by the Commission. The level of detail provided for the
second claim period is less than for the first. For the protection of Claimants, commitments
were given not to detail specific land parcels as this would expose claimants

5.2.1

OR Tambo district municipality

OR Tambo District Municipality is the largest of the 6 districts in the Province of the Eastern
Cape. There are 5 municipalities in the District including Ingquza Hill, Port St Johns, Nyandeni,
Mhlonto and King Sabatha Dalindyebo Local Municipality. Approximately 80% of the District is
part of the former Transkei with 93% of the population living in rural scattered homesteads and
small villages at a total population of 1 363 518 people. Of the provincial total of 16 891 700
Hectares, 67% is private land, 9% is state land and 24% is unaccounted for (State Land Audit,
2017). The images below show the location of the OR Tambo District within the province,
different local municipalities within the District as well as the land tenure conditions within the
District.
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Figure 5.2: Map showing the locality of OR Tambo District within the Eastern Cape
Source: OR Tambo District IDP (2016:2)
Figure 5.2 above depicts the location of OR Tambo District Municipality within the province of
the Eastern Cape.
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Figure 5.3: Local Municipalities within OR Tambo District
Source: Demarcation Board (2016)
Figure 5.3 depicts the local municipalities within OR Tambo District as well as the main towns
identified in each of the local municipalities.

Figure 5.4: Map Depicting Land Tenure situation in OR Tambo District
Source: OR Tambo District IDP (2016:40)
Figure 5.4 depicts the land tenure conditions found in OR Tambo District. The image reveals
that Port St Johns, Ingquza Hill and Nyandeni local municipalities are dominated by land under
tribal authorities while Mhlontlo is dominated by communal land.

A significant portion of

communal land is also found in Port St Johns as well as in Nyandeni Local Municipality. King
Sabatha Dalindyebo Local Municipality includes a large portion of land under tribal authority, a
significant portion of settlement land as well as communal land though this is to a lesser extent.
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The District population breakdown per municipality is tabulated below.
Table 5.2: Population numbers in each local municipality within OR Tambo District
LOCAL MUNICIPALITY

POPULATION

Ingquza Hill

278 481

Port St Johns

156 136

Nyandeni

290 390

Mhlonto

188 226

King Sabatha Dalindyebo

451 710

(Source: Own Construction, 2018)

In terms of the sectoral break-down, the economy is dominated by the tertiary sector, which is
made up of mainly community services, trade, finance and transport at a total of 90%. From this
it can be said that community services include government services and administration. This is
consistent with the notion that urban areas in former homelands functioned as rural service
centres. The secondary sector makes up 6.6% of the economy and is made up of construction,
electricity and manufacturing. The primary sector makes up only 3.4% of the economy and this
is the agricultural sector.
In terms of education, there are low levels of education in the District. The bar chart below
depicts the percentage of the population in the district with no education. The low levels of
education in the District reflect the socio-economic realities of the populace. The likelihood is
that the vast majority of the population would be employed in low-skill employment.
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Figure 5.5: Bar Chart depicting education levels in OR Tambo District
Source: Constructed from OR Tambo District IDP (2015/16)
In terms of tertiary education, the percentage of the population with tertiary education is 1.1% in
Ingquza Hill, 2.9% in King Sabatha Dalindyebo, 1.4% in Mhlontlo, 0.8% in Nyandeni and 0.8%
in Port St Johns. There are a total of 461 Primary Schools in the District, 153 Secondary
Schools and 926 Combined Schools. In terms of Tertiary education facilities, there are two FET
Colleges in the District and one University. The district has a total of 184 health facilities
including 135 clinics, nine district hospitals, two private hospitals, two regional hospitals and one
provincial central hospital.

The bulk of the population of OR Tambo District is housed in

traditional dwellings amounting to a total of 403 617 traditional dwelling units, with 110 818
formal dwellings and 5996 informal dwellings.
The OR Tambo District IDP (2015/16) mentions that there are a number of land claims in the
District, being made by individuals or groups of families. The key areas with land claims include
nature reserves such as Mkhambathi, Silaka and Hluleka forestry plantations mainly in King
Sabatha Dalindyebo Local Municipality including Dwesa Chwebe and Mhlontlo. Challenges
posed by land claims include unresolved land claims which affect land with development
potential. This is because the Restitution of Land Rights (1994) prevents development of land
until such time that claims are settled.
Land claims data was provided by the Regional Land Claims Commission. The information
however is not spatially delineated as this would identify the claimants. The RLCC data sets
indicate that 98 claims were lodged in the District in the 1994-1998 period and 2159 claims were
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lodged in the 2014-2016 period. This indicates a drastic increase in claim numbers. Figure 5.6
below reflects the total number of claims lodged per municipality by time period.

Figure 5.6: Land claims lodged between 1994-1998 and 2014-2016 periods within the OR
Tambo District
Source: Own Construction from Eastern Cape Land Claims Commission Claims Data
(2018)
In terms of rural vs urban claims, 95% of the claims in the first claims period were rural claims.
In the first claim period, all claims involved financial compensation. There were no details
provided on the resolution of claims for the second claim period.
Between 1994-1998, King Sabatha Dalindyebo municipality had the largest number of claims
(36 claims).

This was followed by the Ingquza Hill municipality with 22 claims, Nyandeni

municipality with 15 claims, Port St Johns with 14 claims and lastly Mhlontlo municipality with 11
total claims.
In terms of the 2014-2016 claim period, no information is provided on the type of compensation
agreement reached. This is likely due to the fact that not all claims have been resolved. 84% of
the 2159 land claims lodged relate to family claims and the remaining 165 (16%) constitute
community claims. No information is available on whether these were rural or urban claims. Of
the district total, 1565 claims were in KSD, 170 in Ingquza Hill, 100 in Nyandeni Local
Municipality, 43 in Mthlontlo and 13 in Port St Johns.
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The information presented indicates that there was a great spike in the number of claims lodged
from one time period to another. The first claim period was characterised by mainly community
claims whereas the second period had a far greater number of individual claimants.

The

majority of land claims are lodged in KSD Local Municipality in each claim period.

The

individual claims of the second claim period are likely to be easier to resolve as there are
singular interests represented as opposed to community claims which are often rife with
conflicts caused by diverse views and interests. The consolidated data pertaining to the 19941998 claim period is tabulated below:
Table 5.3: Land claims in the OR Tambo District for the 1994-1998 claim period
LOCATION
Nyandeni

NO.

OF URBAN/RURAL

TYPE OF CLAIM

SETTLEMENT

CLAIMS

URBAN

RURAL

FAMILY

COMMUNITY OPTION

15

0

15

7

8

Financial
Compensation

Mhlonto

11

3

8

6

5

Financial
Compensation

KSD

36

1

35

11

25

Financial
Compensation

Qaukeni

22

1

21

8

14

(now

Financial
Compensation

Ingquza
Hill)
Port

St 14

0

14

8

6

Johns
TOTALS

Financial
Compensation

98

5

93

40

58

98

Source: Constructed from the Eastern Cape Regional Land Claims Commission data (October
2017)
As previously indicated, the data provided for the 2014-2016 claim period is wanting. The table
below reflects consolidated information.
Table 5.4: Land claims in the OR Tambo District for the 2014-2016 Claim Period
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LOCATION

NO.

OF TYPE OF CLAIM

CLAIMS

FAMILY

COMMUNITY

Nyandeni

177

100

77

Mhlonto

131

43

88

KSD

1565

1494

71

Ingquza Hill

249

170

79

Port St Johns

37

13

24

2159

1820

339

TOTALS

Source: Constructed from the Eastern Cape Regional Land Claims Commission data (October
2017)
Based on the land claims information provided for the district and respective local municipalities,
it is necessary that the demographic and spatial data relating to the different municipalities be
detailed.

5.2.1.1

King Sabatha Dalindyebo local municipality

King Sabatha Dalindyebo Municipality is a Category B2 Municipality composed of a large core
town (Mthatha) with commercial activities, surrounded by rural areas.
The King Sabatha Dalindyebo Municipality has the largest population in the District, which
accounts for 31% of the district population at 451 710 people. Population density is 11 275
persons per square kilometre. The image below depicts the location of KSD Local Municipality
within the district.
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Figure 5.7: Map of King Sabatha Dalindyebo Municipality
Source: Demarcation Board (2016)
King Sabatha Dalindyebo Local Municipality is the economic hub of the district measuring
3028km² in extent. It is made up of two magisterial districts including Mthatha and Mqanduli.
The main economic activities include agriculture and forestry, with agricultural activities being
predominantly subsistence in nature. In terms of settlement forms, the municipality is made up
of urban areas and scattered rural settlements, privately owned farms and smallholdings.
Within the municipality, Mthatha is a major transport and regional service centre with the N2
road traversing the city from south west to north east. This makes the city a tourism gateway
within the district. The tertiary economic activities (community services, trade and finance)
contributed the most towards the GVA.
According to the King Sabatha Dalindyebo Municipality IDP (2017), distribution of formerly
white-owned rural land has been slow.

Urban areas consist of surveyed plots in former

Coloured and Indian areas with various titles. Many of the settlements found on the periphery of
formal suburbs are not yet formalized. Most land in the KSD Municipality lies in rural areas with
land vested with government through the Department of Rural Development and Land Reform
under an administrative system where land was held by tribal authorities.

Each family is

allocated land for subsistence farming with little labour input and production. Consolidated
cropland is used for grazing. This spatial trend implies that land reform ought to be successfully
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implemented in the local municipality.

The potential also exists for the promotion of rural

economies and tourism. Existing transport linkages would also aid in this. It is stated in the IDP
that with urban areas, land is owned by the local authority, with commercial and residential land
being privately owned. The Mthatha Land Claims Committee was instituted to negotiate with
claimants in order to fast track development in the King Sabatha Dalindyebo area.
Mthatha is the regional urban centre of KSD with rapid in-migration resulting in a need for more
rapid development of infrastructure and facilities. In regard to land restitution, the OR Tambo
IDP for 2015/16 only goes as far as stating that the KSD municipality has numerous land claims
in the area that would be deemed suitable for urban development. No further detail is provided.
As such it can be said that the local municipality does not rigorously engage with the issue of
land reform vis-a-vis spatial planning. In terms of spatial development, the primary purpose of
the IDP is to guide decisions relating to the use, development and planning of land
development. The intention of the SDF is as follows:
-

Identification of special development areas with the view of improving local economic
development opportunities

-

Identification of major movement routes

-

Identification of settlement hierarchies to articulate the significance and functioning of
places

-

Conservation of natural and built environments

There has been a need for development in the form of commercial, mixed use and infrastructure
development. Shortage of land is identified as a challenge in facilitating land development
especially given that a majority of the land is communal and unregistered state land.

5.2.1.2

Ingquza Hill local municipality

Ingquza Hill Local Municipality is a category B municipality which is rural in nature and falls
within the former Transkei homeland.

It is the third largest municipality after KSD and

Nyandeni. It is made up of the two urban nodes of Flagstaff and Lusikisiki which service the
surrounding rural villages. The municipality is made up of large forest areas in close proximity
to the Eastern Cape coastline. The locality of Ingquza Hill Local Municipality is depicted below.
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Figure 5.8: Locality of Ingquza Hill Local Municipality
Source: Ingquza Hill IDP (2016:7)
Ingquza Hill local municipality is characterized by underdevelopment and infrastructure
backlogs. According to the Stats SA (2011) census, the population of the municipality is 303
379.

47% of the population is male while 53% of the population is female.

48% of the

population is categorized as economically active by virtue of being in the 15 to 64 year age
group. The predominant tendency is for males to migrate to other areas to seek work, owing to
the lack of employment opportunities and a dire need for social upliftment initiatives. 99% of the
population is Black, with the remaining 1 % being made up of Coloured, White and Indian
people.

Approximately 10% of the population have no formal education with 5.9% of the

population having not progressed to the level of passing Grade 12. The average functional
literacy level of the municipality is 48%. Functional literacy is defined as the training of adults to
meet the reading and writing demands placed on them (Ingquza Hill Local Municipality,
2016:56). The population is serviced by one district hospital, 20 clinics and two mobile clinics.
Police stations are found in Flagstaff, Hlababomvu, Lusikisiki and Mtontsasa. These police
stations have all established Community Policing Forums.
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Weak land use systems, non-compliance with town planning legislation and weak capacity for
infrastructure development are prevalent issues. Land ownership is also a challenge as much
of the land is communally owned, placing limitations on how land can be used. The Ingquza Hill
Local Municipality (2016:69) also acknowledges the challenges posed by land claims. It is
stated that land under claim is prone to land invasion. Additionally, it is mentioned that 30% of
the land in the municipality is under land claim with some areas currently under the Community
Property Association. Specific mention is made of Erf 93, Flagstaff and Erf 43, Lusikisiki. R93
million has been given to the Flagstaff community (Ingquza Hill Local Municipality, 2016).
Restitution in Lusikisiki was granted through financial compensation.

There are, however,

complaints that the restitution programme does not serve all beneficiaries. Land invasions are
identified in the Malizole community, Gqathule, Ngobozana and Nyuswa AA which are in
Lusikisiki. Squbudwunu, Enkululekweni and Sohangeni are in Flagstaff and invasions are found
there as well.

This municipality engages with the issue of land tenure and land reform.

Communal ownership of land however challenges successful spatial planning initiatives on the
part of the municipality. Weak land use systems also compromise proper municipal functioning.
In terms of economic indicators, the community services makes up the majority of the GVA
contribution at 45% of the total. Trade makes up 32%, finance makes up 7.7%, manufacturing
5.4%, agriculture at 4% and construction at 3%. The remainder is made up of mining, and
electricity respectively.

5.2.1.3

Mhlontlo local municipality

Mhlontlo Local Municipality is a category B4 municipality which is made up of the rural towns of
Qumbu and Tsolo and their surrounding villages. The municipality covers 2826m² and has a
total population of approximately 193 000, which constitutes 13.3% of the district population.
22.3% of the population is made up of economically active people (aged between 24-44 years
of age). 99.2% of the population is Black, with White, Coloured and Asian people making up the
remainder. The image below depicts the locality Mhlontlo Local Municipality within the district.
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Figure 5.9: Map of Mhlontlo Local Municipality
Source: Demarcation Board (2016)
In terms of the sectoral break-down, community services make up 44.1% of the GVA, the trade
sector contributes 24.3% and finance contributes 10.1%. Mining is the lowest contributor at
0,49% of the GVA. 10,5% of the population have no formal education, while 11% only have a
matric qualification or diploma.

1.3% of the population have bachelors’ and post-graduate

degrees. It is mentioned that there are three validated claims that have been lodged in the local
municipality (Mhlontlo Local Municipality, 2017). Amanxasana, Lower Kroza and Xhokonxa
land claims have been validated. The municipality is attempting to speed up resolution of land
claims as unresolved land claims are seen as having the potential to hinder service delivery.
Mhlontlo Local Municipality planning instruments are also weak in interpreting spatial issues.

5.2.1.4

Nyandeni local municipality

Nyandeni Local Municipality is the second largest municipality in OR Tambo District, covering
2471m² and with a population of 314 273. The municipality covers the magisterial districts of
Libode and Ngqeleni. The locality of Nyandeni Local Municipality is depicted below.
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Figure 5.10: Map of Nyandeni Local Municipality
Source: Demarcation Board (2016)
Ninety nine percent (99%) of the population is Black with 42% of the population aged between
0-14 years and an estimated 53% of the population being classified as working age (15-64
years). In 2007, roughly 10% of the Nyandeni population had no formal education. Nyandeni is
characterized by poor economic performance, with a mere 0.055% contribution to the national
GDP and 7.78% to the OR Tambo District GDP. In terms of the sectorial breakdown, the
tertiary sector accounts for 65% of the economy, the secondary sector accounts for 24% and
the primary sector accounts for 11%.
In terms of the current delegation, water and sanitation are facilitated by the OR Tambo District
Municipality. The Department of Water Affairs in considering the provision of stand pipes to
reduce distances travelled from a household to the nearest communal stand pipe, 77% of the
households in the municipality are without adequate water, being compared to 67% of the KSD
local municipality and the OR Tambo District average of 73%. 60% of the population has
access to electricity. In terms of health facilities, there are 2 hospitals and 28 clinics and this is
deemed to be inadequate for the needs of the community.
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The spatial planning tools of this municipality are weak, primarily due to institutional and
capacity weaknesses. Little expression is given to either spatial planning or development and
land issues prevalent in the municipality.

5.2.1.5

Port St Johns local municipality

Port St Johns is roughly 1301km² in extent and is characterized by mainly scattered rural
settlements with approximately 130 villages. 90% of all dwellings in the municipality are in
traditional settlements. The image below depicts the locality of Port St Johns local Municipality
within the district.

Figure 5.11: Locality of Port St Johns
Source: Demarcation Board (2016)
The total population is 156 136, 48% being male and 52% female. 52% of the population is
classified as economically active (aged 15 to 65). In terms of literacy, 23% of the population
have no formal schooling, 12% have a matric qualification and 2.2% have attained tertiary
qualifications. In regard to health facilities, there are two hospitals, two health centres and 19
clinics. 74% of the population live in traditional houses, 21% in houses, 4% in flats and 1% in
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informal settlements. 75% of the households in the municipality are without access to water and
there is a sanitation backlog of 67%.

66% of the population have access to electricity

connections while 34% of the population make use of alternative sources of energy for lighting.
This municipality’s planning instruments fail to articulate spatial and land use issues though
mention is made of the fact that 90% of all dwellings are in traditional/rural settlements.
In terms of the sectorial make-up of the municipality, community services make up 67% of the
GPP. Trade makes up 12.3%, manufacturing 8.6%, agriculture 5.6%, finance 3.7% and
transport makes up 3.1%.
Table 5.5 below depicts a matrix of the responsiveness criteria of the various municipal planning
tools in relation to the research themes. This table addresses the extent to which the planning
tools used by the municipalities are able to articulate and respond to various thematic issues
which emanate from this research.

100

Table 5.5: Matrix depicting responsiveness of planning tools in relation to the Research Themes
RESPONSIVENESS OF PLANNING TOOLS TO REASERCH THEME
RESEARCH THEMES EMANATING FROM RESEARCH QUESTIONS AND SUB-QUESTIONS
MUNICIPALITY

ABILITY TO
FACILITATE
TENURE
REFORM

ABILITY TO
FACILITATE
LAND
DEVELOPME
NT

ABILITY TO
FACILITATE
APARTHEID
REDRESS

ABILITY TO
FACILITATE
RESTRUCTU
RING OF
APARHEID
SPATIAL
FORM

ABILITY TO
INTERPRET
AND
FACILITATE
BOTH LAND
TENURE
REFORM AND
LAND
DEVELOPMEN
T

ABILITY TO
ADDRESS
DIVERSE AND
CONFLICTING
INTERESTS

FACILITATION
OF
INSTITUTIONAL
ENGAGEMENT
AND
INTERRELATION

FACILITATION
OF PLANNING
AND
DEVELOPMENT
IMPERATIVES
AT DIFFERENT
SCALES

OR TAMBO DISTRICT

3

2

2

2

1

2

3

3

KING SABATHA
DALINDYEBO

2

2

1

2

1

1

2

1

INGQUZA HILL

2

2

1

2

2

1

1

1

MHLONTLO

2

2

2

1

1

1

1

1

NYANDENI

1

1

1

1

1

1

1

1

PORT ST JOHNS

2

2

1

1

1

1

1

1

1

Unresponsive

2

Fairly Responsive

3

Highly Responsive

Source: Own Construction (2018)
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The matrix reveals that the OR Tambo District Municipality planning tools strongly articulate the
following issues: the ability to facilitate tenure reform; the facilitation of institutional engagement
and interrelations; as well as the facilitation of planning and development at different scales.
Local municipalities which respond to the facilitation of tenure reform and land development as
separate discourse include King Sabatha Dalindyebo, Ingquza Hill, Mhlontlo and Port St Johns
local municipalities. None of the municipal planning tools articulate the two discourses in an
integrated manner except for Ingquza Hill Local Municipality as the issue of land claims is
mentioned in relation to spatial planning and land use, though with limited detail. The respective
local municipalities are also weak at facilitating planning and development at different scales as
well as at addressing diverse and conflicting interests.

5.3

Qualitative research findings

Key respondent interviews were conducted with planning officials at the OR Tambo District
municipality and four of the five local municipalities within the district.

Interviews were

conducted with municipal planning officials and tribal chiefs. Interviewees were informed of the
ethical requirements as it pertains to the study. Their anonymity was guaranteed. This was
intended to allow interviewees freedom to express their views without apprehension. They were
further requested to sign consent forms which detailed the purpose of the study, the use of the
information, their rights as interviewees as well as my responsibilities and commitments as the
researcher. Overall, it is clear that the issue of land tenure reform has had a significant impact
on planning and land development in the District. The impacts are socio-cultural, political and
legal, environmental and economic. Claims have been lodged predominantly by communities,
through the respective tribal authorities. In most instances, claims are lodged in commonage
areas with encroachment into the urban areas. The qualitative information gathered is reported
on thematically as interviews significantly revealed that pattern with specific examples in each
town. A table of concurrence is included for the interview findings. This details the key issues
raised and the commonalities between the different municipalities.

5.3.1

Facilitation of land development and tenure reform

The theme of land development and tenure reform facilitation is discussed in terms of the
municipal processes affected by land tenure a reform and upgrading; the economic factors
related to land claims and land tenure upgrading; the socio-cultural factors related to land claims
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and land tenure upgrading; legal and political aspects as well as the environmental factors
which were identified as relating to land claims and land tenure upgrading.

5.3.1.1

Municipal processes affected by land tenure reform and upgrading

The key respondent interviews revealed that land claims have not only impacted on land
development in local municipalities, but also on municipal planning processes. Though it is
stated that no development applications were lodged in Port St Johns, it was stated that the
municipality struggled to drive development in the jurisdiction due to the Caguba Land Claim. In
the Ingquza Hill local municipality, subdivision and rezoning applications within the land claim
area were suspended due to the unfolding court process between municipality and claimants.
Due to the extent of land claims in KSD municipality, council took a stance that all development
applications submitted should be accompanied by a letter from the Regional Land Claims
Commission, confirming that the specific property is not subject to a validated land claim. The
Regional Land Claims Commission further published an interdict notice which affected up to 11
000 properties. Property owners were however not informed and this was perceived as a failure
in the processes of the Regional Land Claims Commission. The municipality was also not able
to process submissions of building plans, with 15 development applications having had to be
deferred. On the whole, it is perceived that land claims have resulted in delays to municipal
planning processes where development applications are concerned. It is also worth noting that
the effects the 1994-1998 claim period were identified well into the 2000s due to the slow pace
of claim resolution.

5.3.1.2 Economic factors related to land claims and land tenure upgrading
Key respondent interviews revealed that there are significant economic impacts which result
from land claims in the respective local municipalities. In King Sabatha Dalindyebo municipality,
three development agreements had been reached between the municipality and private
developers around 2006.

After the bid and signing of the agreements, the proposed

developments were halted due to a significant land claim which was lodged in respect of the Old
Commonage (R/912 Commonage) area which affects much of the Mthatha town.

The

developments included a proposed hotel, shopping complex and a mixed use development
(shopping franchise).

All developments were private sector driven, but the bids included
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provisions for economic benefits for the local community.

Only after the development

agreements were signed, was the municipality made aware of the claims affecting the proposed
development sites. Due to the interdict on the proposed shopping complex in Nkululekweni, the
developer instituted legal action against the local municipality and a secured R300 million
settlement for damages and loss of income. Subsequent to this, it is mentioned that investment
dried up as the environment was perceived as not being investor friendly. (Refer to Appendix 1
for locality maps)
In the case of Ingquza Hill local municipality, the claims which were lodged in Flagstaff and
Lusikisiki and affected the towns economically, affecting strategic land which had been planned
for the expansion of the town. Even in Port St Johns, land claims lodged affected the Port St
Johns urban area. This is land which would otherwise have significant economic value, but
could not be capitalised due to land invasions which often accompany the claims process. A
residential development and proposed hotel/lodge development was also halted due to the
Caguba land claim. The projects were never resuscitated subsequent to reaching a settlement
in 2008. (Refer to Appendix 1 for locality maps)
The Caguba Claim affected 3473,17 Hectares of land within Port St Johns including various
portions of land around the town of Port St Johns, Mount Thesiger, Silaka Nature Reserve,
Bulolo Holiday resort, and the former military and naval base. The claim was lodged by the late
Jackson Mphepezi and chief Mussolin Ndabeni. The claims were lodged before 31st December
1998 and the final settlement agreement was signed in February 2008. Unfortunately, these
projects were never resuscitated subsequent to reaching a settlement which included financial
compensation as well as restitution. (Refer to Appendix 1 for locality maps)
In Mhlontlo local municipality, the Amanxasana and Xhokonxa land claims lodged in Qumbu
and Tsolo respectively also had an influence on proposed economic developments in the
mentioned small towns. A middle income housing development which was privately driven was
halted in Tsolo, while a proposed maize processing plant and proposed race course also never
materialised as a result of the mentioned claims. Engagements were however initiated between
the municipality and claimants, with an agreement reached to exclude the urban area within the
town in order to facilitate development. Though the mentioned claims were validated over five
years ago, a final settlement and resolution has not been reached.

The slow pace of
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addressing land claims may very well negatively impact on land development as developers are
aware of the challenges posed by land claims.

5.3.1.3 Socio-cultural factors related to land claims and land tenure upgrading
In most of the studied municipalities, claims are lodged in respect of state and municipal land.
As such, many local authority driven developments which are geared at social upliftment are
compromised when validated claims are under process. In Ingquza Hill local municipality, a
community hall development planned in Flagstaff was stopped due to a community claim
affecting the Remainder of Erf 93.

A lack of agreement between communities and tribal

authorities who represent them has resulted in land invasion on municipal land. These land
invasions are then characterised by the development of informal settlement, and the social ills
identified therein. Land invasions also result in there being no proper planning for the services
and social amenities such as schools and clinics.

This has been identified in the KSD

municipality as well.
The issue of the relationship between communities and tribal authorities also arises as a cultural
consideration. In most community claims, claims lodged by tribal authorities who represent the
wider community.

It is identified as a pattern that agreements are reached between

municipalities and tribal authorities without the local communities being in agreement with the
settlement terms. Where financial compensation in part of the settlement agreement, funds are
sometimes not received equitably by all community members.

5.3.1.4 Legal and political factors related to land claims and land tenure
upgrading
The legal aspect of land reform discourse features prominently in all cases relating to land
claims in the respective local municipalities. The Restitution of Land Rights Act (22 of 1994) is
used as the basis upon which proposed land developments are halted as claimants exercise
their legal rights in this respect and attain court interdicts to stop development. In the case of
Ingquza Hill local municipality, the Communal Property Association Act (28 of 1994) came into
play. The CPA became non-functional and the claimants established a tribunal to continue
playing the role of the CPA. The establishment of this tribunal was however not sanctioned
within the Communal Property Association Act (28 of 1994) and funds related to the financial
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compensation for land could not be transferred to the tribunal as this would have constituted an
infringement of the Act.
In the case of the KSD local municipality, claimants secured an interdict to stop proposed
development on land which was under a validated claim.

The municipality had, however,

already signed a development agreement with a private developer, and following this stopping
of the development, KSD municipality was taken to court by the developer and ordered to pay a
settlement to the tune of R300 million for damages and loss of income.
With reference to the promulgation of the Spatial Planning and Land Use Management Act (16
of 2013), there seems to be overwhelming opposition from tribal authorities to the institution of
municipal by-laws to meet the Spatial Planning and Land Use Management Act (16 of 2013)
requirements. It is perceived by Chiefs that the wall to wall planning provided for by the Act will
result in Chiefs having less control over land in their tribal jurisdiction. Further, the practice of
Chiefs having the freedom to allot land at their discretion would be compromised. This emerged
specifically with reference to KSD municipality. Much work has had to be done by the KSD
municipality to “preach the gospel” of SPLUMA to tribal authorities in order to try and get their
buy-in.

A plan and survey initiative of the municipality also came under resistance.

The

intention of the project was to formalise land in rural areas. This would result in full title being
issued and allow property owners to use their properties as collateral for bank loans. According
to Municipal officials, Chiefs perceive this as being problematic as they would have less control
over land, especially if the private sector (in the form of banks) becomes involved in rural land
issues.
On the whole, it is said that political figures offer support to municipalities in the District where
land reform discourse is concerned. Ward councillors and mayors are said to assist by being
go-between people where conflicts emerge between claimants and municipalities.

In the

Ingquza Hill municipality for example, it was the ward councillors who attempted to assist
municipality in dealing with land invasions by establishing initiatives to mobilise resistance to
land invasions.

5.3.1.5 Environmental factors related to land claims and land tenure upgrading
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Land invasions following lodgement and validation of a claim have been identified in Port St
Johns, Ingquza Hill and King Sabatha Dalindyebo municipalities.

In Ingquza Hill local

municipality, it is mentioned that these invasions came with rapid deforestation in Flagstaff for
the purpose of establishing residential settlements. In Lusikisiki, communities invaded a piece
of land which the municipality had identified as non-developable due to a suspected wetland.
In KSD municipality, invasions in Mthatha west were also found to be on a suspected wetland.
With the establishment of approximately 15000 dwelling units, there was a proposal for the
development of a community hall.

The local municipality could however not endorse the

proposal as the invasion site was found to be located in close proximity to two streams.
In most cases, it is identified that communities have little or no knowledge of environmental
sensitivities affecting their areas of habitation.

The dire need for accommodation and the

requirement to be located close to the CBD and economic opportunities outweighs the need to
ensure environmental sustainability.

5.3.2

Institutional engagements and interrelations

In terms of the institutional engagements and interrelations theme, institutional relations are
discussed in relation to the engagements between municipalities and the Regional Land Claims
Commission. The interaction of Tribal authorities and municipalities is also discussed.

5.3.2.1

Institutional relations

Key respondent interviews revealed that the land tenure reform discourse has had a significant
impact on relations between municipalities and claimants as well as municipalities and the
Regional Land Claims Commission (RLCC). In the case of Port St Johns, it can be said that the
RLCC failed to conduct their processes in a manner that would facilitate the sustainable
resolution of claims. The RLCC did not take any action in educating claimant communities
about the implications that claims have on land developments. Claimant communities are also
not educated about the economic value and commercial potential of land. Where there is land
restitution, claimants use land for residential purposes whereas such land has significant
commercial value.
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Tensions existed between KSD municipality and the RLCC due to a lack of proper
communication. In the case of the land claims which resulted in the suspension of planned
developments, development agreements were signed in 2007, and within roughly a year, the
developments were halted through an interdict. It can be said that had there been proper
communication with the RLCC, the municipality would have handled their processes differently
and prevented the resultant interdict and court action against municipality.
In terms of relations between municipalities and claimants, the CPAs are instrumental in
facilitating due processes. At times, as exemplified in the case of Mhlontlo local municipality,
engagements occur between municipalities and claimants and concessions are made in order
for municipalities to be able to continue with developments. In this case, the community agreed
to withdraw a part of their claim which affected the urban area.
Another occurrence encountered in both Mhlontlo and KSD, is that developers and external
entities approach claimants directly in order to by-pass the restitution process. In such cases,
settlements are reached and claimants withdraw certain claims. This can be problematic as the
restitution process is compromised whereas legislative provisions exist that guide the entire
process.
As previously mentioned, relations between municipalities and traditional authorities features
significantly in the land claims discourse. In Mhlontlo local municipality, ten chiefs form part of
the municipal council, with non-voting status. Though the chiefs do not have voting status, their
involvement ensures that there is frequent engagement between municipalities and chiefs. In
the case of Port St Johns, it can be said that tribal authorities lack clarity on the role that they
should play once trusts have been instituted in the claim process. Even in KSD, engagements
with tribal authorities is seen as being essential in not only the land claims process, but in all
municipal processes as 95% of the municipality is rural land.

5.3.2.2

Tribal Authority and municipality relations

In terms of the relationship that exists between Tribal Authorities and Municipalities, one Chief
mentioned that there are seats which are mandatorily assigned to Tribal Authorities represented
in municipal districts, but that tribal authorities do not have any voting powers in Municipal
Councils.

According to Section 17 of the Municipal Systems Act (32 of 2000), municipalities
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are required to establish mechanisms, processes and procedures to enable the local community
to participate in municipal affairs through consultative sessions with locally recognised
community organisations and where appropriate, traditional authorities. One Chief stated that
the non-voting status of Chiefs results in them amounting to ‘puppets’. Another Chief echoed
this sentiment, calling Chiefs in Municipal Councils ‘toy telephones’. This Chief insisted that
Tribal Leaders should have veto powers, that their positions are driven by the will of the people
through ‘iImbizos’ and that without Traditional Leaders beings given more power, the institution
of traditional leadership is undermined. The Chief further stated that, during IDP Processes,
traditional communities must have their own separate “Development Plan’ which speaks directly
to the traditional community’s needs. One chief differed on the view that the seats of traditional
leaders on Municipal Councils are ineffective, stating that their engagement is more important
than voting power. In his particular area, there are good relations, with the municipality being
found to be keen to respond to issues raised by traditional leadership.
In terms of the support that tribal leadership gets from municipalities in the claims process, it
was unanimously stated by the Chiefs that municipalities do not offer any assistance to tribal
leaders or traditional communities. One Chief did state that while municipalities do not offer
support, national government in the form of the Department of Agriculture Forest and Fisheries
and Department of Rural Development and Land Reform does offer assistance such as farming
land on behalf of communities. Government involvement is intended to provide agricultural
support to rural communities.

Tribal leaders acknowledged that land claims have a definite impact on land development,
though it is not preferable that they should have a negative effect. It was however stated that in
the land claims process that it appears that rural communities are undermined by government.
The positive outcome of the land claims process is that it often yields opportunities for
engagement and partnerships which yield economic benefits for communities. An example was
cited of a situation where land development was halted due to the lodgement of a legitimate
claim. The Chief stated that had the Traditional Council been engaged directly, a Memorandum
of Agreement could have been reached. In essence, if the tribal authority had been given due
recognition, the traditional council would have been willing to ensure that the development
would not be stifled. The Chief stated that the perceived disregard towards Traditional Councils
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in the planning and development process is problematic, especially considering that traditional
authorities are constitutionally recognised.
Chiefs are of the opinion that they are generally not opposed to engaging with private investors
in order to see to the expeditious resolution of land claims. The condition is that there should be
benefits accrued to rural communities in such circumstances and that communities should be
kept abreast of developments and agreements on decisions made. It is also emphasised that
any and all agreements reached should be legally chartered to protect the interests of all
parties.

5.3.3

Diverse and conflicting interests

Diverse and conflicting interests is detailed in terms of the perspective of Tribal authorities within
the OR Tambo district; the role of Chiefs within traditional communities as well as the reception
of SPLUMA (Spatial Planning and Land Use Management Scheme, 2013) by tribal authorities.

5.3.3.1 The perspective of Tribal Authorities in the district
Following an assessment of the perspective of key responded interviews which are primarily,
planning officials at the local municipalities and OR Tambo District Municipality, interviews have
been conducted with Chiefs, whose jurisdiction falls within parts of the OR Tambo District. In
each of the municipalities, the key actors or agents in land claims are tribal communities
represented by various Traditional Houses.
Of the five local municipalities, a Chief has been selected in three of the local municipalities.
This was done in order to ensure that respondents are of the same hierarchical level. The
Xhosa tribal structure is made up of a King or Paramount Chief (uKumkani), who presides over
tribal nations. Below the King are Chiefs (iiNkosi), then Princes (iiNkosana) and Headmen
(iiNgqila).

These are designated according to tribal nations such as AmaMpondo and

AbaThembu etc (South African History Online, 2018). There are many chiefs, who are under
the Paramount Chiefs of their nation. The reason for conducting interviews with only three
Chiefs is motivated by the need to ensure that this complex hierarchical, traditional structure
does not detract from the subject matter.
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5.3.3.2

The role of Chief/ Tribal Authorities in traditional communities

In terms of the details which emerged from the interviews with the Chiefs, viewpoints varied on
issues such as engagement with municipalities and approaches to the role of tribal authorities in
the land claims process. There was consensus on the promulgation and implementation of the
Spatial Planning and Land Use Management Act (16 of 2013), namely that the legislation is
rejected by traditional authorities. In regard to the role of tribal authorities in particular rural
communities, one Chief mentioned that their role as Chief is to ‘teach’ the people about the
potential of the land in regard to its possible uses. It was stated that the cultural belief is that the
nearest person to ‘god’ is nobility and they thus have significant influence over communities.
Another Chief emphasized the role played by chiefs in creating harmony and ‘Ubuntu’ in rural
communities. He stated that tribal authorities are also knowledge centres in that government
ordinarily communicates with them regarding programmes which are offered by the state and
that royal houses then disseminate information to communities. The respondent further stated
that Chiefs are the ones who have a better understanding of the land in their territory or
jurisdiction. They are therefore better able to facilitate record keeping in respect of land. The
diversity of the country and provinces and the various dynamics prevalent in different localities
elevates traditional councils as the most suitable institution of governance in rural areas.

5.3.3.3 Tribal Authorities and SPLUMA (Spatial Planning and Land Use
Management Act, 2013)
In regard to the Spatial Planning and Land Use Management Act (16 of 2013), there is
overwhelming consensus on the opposition of tribal authorities to the implementation of the
Spatial Planning and Land Use Management Act (16 of 2013). One Chief stated that the Bill
was never referred to the House of Traditional Leaders for their inputs.

Another Chief

suggested that SPLUMA is a way of giving government power over land and taking it away from
traditional leaders. Another Chief stated that SPLUMA is unconstitutional and amounts to a
legal instrument used to undermine tribal authorities in the administration of land.

This

articulation was echoed by a Chief who emphasized that the granting of title deeds in rural
communities is inadvisable because it would open up community members to ‘capital
scavengers’. The example given was that a person could lose their property through bank
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repossession, which could be purchased by a person from outside the community. Further, it
was stated that in the rural setting, family homes have strong cultural significance because
cultural ceremonies, and burials are conducted in homes. The contention of Chiefs concerning
Title Deeds posits that it is therefore problematic for family homes to be open to the private
property market.

In summary, the tables below provide details on concurrence of responses from Municipalities
and Chiefs.
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Table 5.6: Table Indicating Commonalities in Municipal Responses
Municipality

Agree
Land
affect

that Municipality has Municipality
Claim a

system

Land place

in clear on the role planning

to keep they

Development regular track of land
land claims

is Municipal

play

in processes

reform facilitate

processes

Municipality

Relations

experiences

Tribal

with

conflict with Authorities are
land communities

reform
imperatives

sometimes
strained

in

relation to land
development
OR Tambo DM

Y

N

Y

N

N

N

King Sabatha LM

Y

Y

Y

N

Y

Y

Ingquza Hill LM

Y

N

Y

N

Y

N

Mhlontlo LM

Y

N

N

N

Y

N

Port St John LM

Y

N

N

N

Y

Y

Nyandeni LM

N/A

N/A

N/A

N/A

N/A

N/A

(Source: Own Construction, 2018)
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Table 5.7: Table Indicating Commonalities in Tribal Authority’s Responses
Chief No.

Agreement
that

Municipal

The

role

of Open

Land Relations are Traditional

engagement

Claims affect not good

Leaders is to in

Land

lead,

Development

educate

order

Houses

to should

guide, expedite land have
rural claims

communities
(not

to Tribal

processes

Feeling

of In

being

disagreement

undermined

with

by

the

other promulgation

control of government

and

rural land

implementation

institutions

to learn

of SPLUMA

from them)
Chief 1

Y

N

Y

Y

Y

N

Y

Chief 2

N

Y

Y

Y

Y

Y

Y

Chief 3

Y

N

N

Y

Y

Y

Y

(Source: Own Construction, 2018)
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5.4

Analysis of findings

From the information gathered, it can be concluded that there is a misalignment between the
core values associated with land tenure reform discourse and the experience of land reform
implementation from a municipal planning perspective.

While land restitution is geared

towards addressing the social and economic exclusion of Black people and the resultant
dispossession, the on-the ground experience depicts the restitution process as one which is
burdensome to Government. The delays which result from the land claims process are seen
as having adverse effects on development in municipalities.

This section analyses he

planning dynamics in relation to land tenure reform.

5.4.1

Facilitation of land development and tenure reform

This section entails a breakdown of the various aspects related to the facilitation of land
development and tenure reform within the analysis of the research findings. Land reform
and its relation with agricultural development is discussed together with the benefits of land
tenure upgrading.

5.4.1.1 Land tenure reform and agricultural development
The South African land reform discourse has a strong agricultural focus. The majority of
community land claims in OR Tambo are lodged in rural areas. 95% of the land claims
lodged before the 1998 cut-off period were rural claims and 59% were lodged by
communities as opposed to family/individual claims. These claims would in most cases be
initiated by traditional leaders.

This is significant when considering that the study area

constitutes

interface’.

the

‘rural-urban

It

is

therefore

necessary

that

planning

recommendations speak to facilitating development which takes into consideration both rural
and urban dynamics. Even at an individual level, land reform is commonly associated with
agricultural reform. Hanstad et al. (2008:49) discuss the causal link between landlessness
and rural poverty. Land ceiling laws were instituted in India and placed a limit on the amount
of land that can be owned by individuals which allowed for land to be distributed to qualifying
beneficiaries.

This initiative resulted in distribution which “improved livelihoods of

beneficiaries, promoting agricultural growth and stability in the countryside” (Harstad et al.,
2008:82).

Perhaps this may speak to the issue of land expropriation in South Africa

although there currently is no ceiling for land ownership in South Africa. There is little clarity
on the purpose of the ANC proposal for expropriation (Boshoff et al, 2018:1). Given the
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criticisms of land reform implementation in South Africa, there is little evidence to suggest
that expropriation of land without compensation would have any significant impact on the
land reform discourse. It is on this basis that it can be said that the proposal is politically
rather than socio-economically motivated.
Deininger et al. (2011:2) also investigate the link between land rights and land investment
made with particular reference to the fact that even in rural settings, more security of tenure
yields more investment on farms in an effort to increase agricultural output. This occurrence
is also identified in China, Thailand, Latin America, Eastern Europe and Africa. More focus
should therefore be placed on tenure upgrading and formalising the ownership rights of rural
and rural-urban interface communities. This will allow this population the freedom to make
investment related decision in relation to their properties. Dawood (2018:78) states that the
focus on agriculture as it pertains to land reform persists despite the fact that the agricultural
sector has experienced a downward spiral.

A claim is made that land tenure reform

programmes do not interrelate adequately with an increase in food security. The majority of
research conducted and reporting done on land tenure upgrading and reform in particularly
the rural context is focused on agriculture. This one-dimensional focus greatly limits the
potential for the realisation of other benefits (economic, social etc.) of tenure upgrading as
there is little consideration of other livelihood strategies which could emanate from rural
economies such as rural tourism.

This observation is significant in the current context

because Bantustans generally constituted land of poorer agricultural quality in an attempt to
ensure that people had to emigrate from work opportunities, providing cheap labour within
urban centres. Shaw (2017:78) comments on the fact that similar conditions were identified
in Colonial Zimbabwe where overcrowded communal areas were generally inferior in
agricultural quality as compared to commercial land.
The assertions around the improper focus of land reform in South Africa on agricultural
output are intended to scrutinise the rationality behind the discourse. It limits the agency of
rural families and communities, limiting the potential for innovation and creativity. It also
floods the Regional Land Claims Commission with claims which will delay development and
in many cases, be settled through financial compensation.

Compensation through land

transfer therefore become more inefficient as communities must receive added support in
order for agricultural activity to be sustained. Additionally, communities are not given the
agency to consider other potentially economically beneficial activities which could materialise
from rural economies.

This focus also undermines the need for land restitution in order to

restore human dignity in reversing the discriminatory effects of Apartheid legislation.
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5.4.1.2 The benefits of land tenure upgrading
While the purpose of this study is to investigate the identified impact of land claims on land
development, it is necessary to consider the positive outcomes which may result from tenure
upgrading. It must be considered that the identified impacts are identified in peri-urban
regions where there is often an overlap between rural communal and formal urban land
rights. This impact is confirmed in that each of the interviewed municipal officials cited the
claims lodged by tribal authorities as those which had a significant effect on proposed
developments in the municipalities.

A development was halted in KSD and was never

resuscitated, even after land claims were eventually settled though financial compensation.
Claimed land now lies unused, investment never occurred and the long term benefits of land
tenure upgrading have not been realised by claimant communities.
The primary benefit identified in securing land tenure is the increase in investment on the
part of land owners. It is widely observed that where people have secure land tenure, they
are more likely to make investments on the land which often yields positive economic
outcomes. In Africa, well defined property rights, and the lowered risk of eviction results in
individuals making land related investments (Deininger et al, 2011:2). This assertion is
significant in the current case in that families living in communal areas are often viewed as
lacking security of tenure. The issuing of formal private property rights may allow individuals
to access finance loans, using their properties as collateral.

One Chief expressed the

specific danger of this benefit. He presented a scenario where an individual is granted
private registered ownership of their property and is therefore able to use the property as
collateral against a bank loan. The danger occurs where the individual fails to service the
loan leading to the property being repossessed by the bank and resold to pay off the loan.
The issue raised is a cultural or traditional one. It was stated that it would be undesirable
that individuals who are not from the community could possibly own the property, allowing
people to infiltrate the community without the consent of the Chief. It was also indicated that
homes in rural areas have ancestral significance. Rural communities commonly apportion a
section of their property as a family burial site. It would therefore be inconceivable that a
difference family would have ownership of a family’s ancestral home. This consideration
speaks to the importance of interrogating the existing cultural arrangements in relation to
recommendations made on international best practice.
In Japan, even perceived security of tenure is a sufficient precondition for investment in
housing improvements (Iwata and Yamaga, 2009:429). Ip and Stahl (1978:19) allude to the
inefficient allocation of resources and discouragement to improve agricultural land where
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share cropping is practised. It is stated that ownership of land would result in a rise in
agricultural output.

Gavian and Fafchamps (1996:40) make the same assertion that

customary tenure systems are thought to hinder land transactions and that land title can
stimulate investment though credit supply.

A concession is made that the correlation

between ownership and land investment is however weak in areas such as Kenya, Ghana
and Rwanda. In South Africa, one study empirically linked security of land tenure to input
use (Gavian and Fafchamps, 1996:461).
Conversely, the process of registering and allotting individual rural stands may prove to be a
testing task for government. The largest comparable land registration programme in the
world was conducted in Ethiopia registering 20 million parcels of rural land to approximately
6 million households. Committees were drawn from the village level to guide the process
with the programme having been highly participatory in nature. Registries were kept for
each village and it can be said that the process did not undermine the existing customary
and traditional institutions. This process yielded land related investments (Deininger et al,
2011:14). Perhaps such a system may be considered on communal land in the OR Tambo
District in order to create security of tenure without undermining existing traditional
institutions.

This would further allow households greater assurance to make more

investments on their properties.
More than this, it is essential to acknowledge some of the factors which go into production
including land, labour, capital, other inputs and entrepreneurial talents (Ip & Stahl, 1978:25).
Entrepreneurial talent is essential for unleashing creativity so that households can begin to
secure economic stability which establishes social and political reform. Crewett and Korf
(2008:206) state that “Broadly speaking, it is argued that state ownership of land yields
negative effects on land productivity and therefore produces lower productivity and therefore
produces lower efficiency levels that would be achievable with the work of a private land
market… it prevents the emergence of a dynamic rural land market that allows
entrepreneurial agents to access credit and land”.

5.4.2

Institutional engagement and arrangements

In terms of institutional engagements and arrangements, sub-themes discussed include
governance and land tenure reform; legislative considerations as well as traditional
leadership and governance.
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5.4.2.1 Governance and land tenure reform
The complex nature of the state is well articulated in land restitution. Chhotray and Stoker
(2009:3) discuss the governance theory and the key features of ‘government’. In the case of
land restitution, municipalities and the Regional Land Claims Commission are both state
instituted entities. The boundaries of their responsibilities are clearly defined within the
existing legislative framework. The operation of municipalities is governed by the Municipal
Systems Act (32 of 2000) while the Restitution of Land Rights Act (22 of 1994) makes
provision for the restitution process and the Land Claims Committees. The entities are both
of the state, yet the Regional Land Claims Committee is viewed rather negatively by the
district and local municipalities. Communication and co-ordination between municipalities
and the Regional Land Claims commission are identified as contributing to the negative
impacts of land claims in the district.
The role of traditional authorities is also legislatively provided for. Interviews conducted with
Chiefs revealed that local municipalities do not provide adequate support to claimants and
claimant communities after resolution. This is significant in that institutional support is critical
in ensuring that tenure reform yields the intended results.

It is estimated that 90% of

successful claims are resolved through financial compensation. 100% of the claims lodged in
the 1994-1998 claim period involved settlement through financial compensation. Dawood
(2018:80) asserts that the inadequate post-settlement support offered to land reform
beneficiaries is the biggest failure of the South African Land Reform Programme. Branson
(2016) indicates that there are claims that 90% of farms redistributed in within the
programme are currently unproductive.

5.4.2.2 Legislative considerations
The Native Land Act (27 of 1913) was the basis upon which the black majority could only
own land in Homelands. The Native Administration Act (38 of 1927) provided for black
chiefs and headmen identified by the Minister to manage and control black affairs within
Bantustans. As such, Homelands were seen as ‘self-governing’ territories. Tribal authorities
in the form of chiefs and headmen were responsible for the allocation of land, welfare and
development. The apartheid state therefore presided over chiefs who exercised power over
the population. Customary systems still exist in South Africa and customary processes often
conflict with ‘formal’ systems. In the case study, chiefs are resistant to any developments
that would result in the loss of control over former Homeland territories. In the identified
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claims, tribal authorities are key figures in lodging claims in order to regain control over land.
Municipalities often have to adopt an approach of appeasing chiefs. Interviews showed that
the Spatial Planning and Land Use Management Act (16 of 2013) has been resisted by
Chiefs because the proposed wall-to-wall planning which is proposed would mean that
municipalities would have more control over rural land.

The perception is that chiefs

maintain their legitimacy and influence through the control over land. The OR Tambo district
municipality interview revealed that Chiefs have expressed that their discontent with
SPLUMA that emanates from its being promulgated without their consultation. Engagement
with the Chiefs revealed that they had not been adequately engaged. It was stated that
SPLUMA amounts to a legal instrument intended to undermine traditional leadership in land
administration. The Bill was never referred to the House of Traditional Leaders and the
interviewed chief suggested that the legislation should therefore go back to Parliament for
proper consultation to occur.

5.4.2.3 Traditional leadership and governance
This research has revealed that the role played by Traditional Authorities is former
Homeland territories cannot be underestimated.

Chapter 12 of the Constitution (1996)

provides for their recognition in regard to the institution, status and role of Traditional
Leaders in accordance with customary law. As such, their role can never be disregarded or
undermined. Despite academic claims refuting the importance of the system of traditional
leadership in South Africa, the institution remains important to many South Africans while the
state has made legal provision for the integration of their role in society. Land administration
is one of the critical areas wherein the institution plays a critical role in areas where
customary practices still apply. The Constitution (1996) spells out that their domain is within
the local sphere of government, and provides for their participation in municipal councils.
Though Chiefs generally believe that administration of rural land should vest solely with
Traditional Houses, and though they believe that the non-voting status of Traditional Leaders
on Municipal Councils renders them ineffective, they agree that it is necessary that they be
equipped and trained in municipal planning processes.

It was even suggested that

municipalities whose boundaries include rural areas ought to develop, in addition to IDPs
and SDFs, Rural Spatial Development Plans which will set out to accurately interpret the
respective rural regions and begin to formulate a targeted plan based on the existing trends.
In addition to this, as the urban boundary shifts, it inevitably encroaches on tribal land in
many towns, which means that municipalities must begin to work more effectively with
traditional authorities.
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An understanding and clarification of the role of Traditional leaders will provide rationality in
terms of the level of control or role that should be played by traditional authorities as it
pertains to customary law in South Africa today.

One Chief mentioned that in rural

communities, they also assume the responsibility of administering justice (i.e. presiding over
minor claims and stock theft). He stated that while these may be criminal matters, the South
African justice system is already overloaded and the utilisation of traditional systems of
government should ideally address matters of such a nature.
Government should, however, consistently take cognisance of the will of the people. South
Africa is a constitutional democracy and as a result, the will of the people should prevail.
Rural communities are able to engage with their respective tribal authorities in platforms
such as “imbizo”.

As such, it is the view of traditional leaders that their activities in

community representation reflect the will of the people.

Once the role of traditional

authorities is articulated, we may be better placed to determine the level of power that
traditional authorities must have in rural communities.

5.4.3

Diverse and conflicting interests

The theme of diverse and conflicting interests is discussed in terms of contemporary
planning theory and land tenure reform; planning with people in mind, which entails planning
with the intention of meeting the needs and desires of communities as well as rural
communities and agency which entails recognising the need to respect the agency and
wishes of rural communities in planning and development processes.

5.4.3.1 Contemporary planning theory and land tenure reform
Contemporary planning practice is focused on planning for ‘diversity’. Watson (2003:396)
details the discourse of conflicting rationalities and the need to recognise, appreciate and
accommodate ‘difference’.

This becomes critical when considering the role that

municipalities ought to play in the land reform discourse. Planning practice is meant to
clearly articulate the needs of claimants in relation to the imperatives of the Regional Land
Claims Commission with consideration of municipalities. Further, ‘claimant’ groups have
varied interests. In the case of Ingquza Hill local municipality, claimants are constituted by
the community as well as the tribal authorities which represent them. Tribal authorities are
seen to be concerned with maintaining their influence and legitimacy while communities are
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concerned with facilitating their social and economic interests.

Beyers (2013:97) also

alludes to in-fighting among claimants which is identified in the OR Tambo District. In the
OR Tambo district, the issues relating to customary versus private land ownership and urban
versus rural claim discourse came to the fore. With the mentioned claims, restitution is
lodged in respect of peri-urban land, and this affects planning as municipalities are not able
to adequately plan for the expansion of the urban boundary.

This sentiment is also

expressed by the OR Tambo district municipality. The district is 95% rural, and claims
lodged occur just beyond the urban boundary, on land which is predominantly identified as
tribal land. While municipalities are mandated to provide services, the areas remain under
the control of the tribal authorities. Only one of the three Chiefs interviewed stated that an
amicable relationship exists between the particular Traditional House and the Local
Municipality.

This assertion is significant in that a lack of engagement and agreement

between traditional authorities and municipalities will result in tensions that compromise the
development process.

5.4.3.2 Planning with people in mind
This research has to a certain extent revealed the manner in which rural communities are
often undermined in the planning process.

Municipalities often fail to consider rural

communities in the planning process and this has a negative impact on developments which
may be initiated by municipality and private entities on land which is subject to land claims.
A number of factors influence the lack of cooperation between municipalities and rural
communities. Literature exists as to the impact of land tenure on land investment. By this, it
is implied that individuals with adequate security of tenure are more likely to have a vested
interest in the investment and the economic outcomes of development initiatives.

All

interviews conducted with Chiefs indicated that tribal authorities find it undesirable that land
development should be negatively impacted on by land claims, but that there is little
engagement with them to ensure the expeditious resolution of claims and the maintenance
of an investment conducive economic climate. As such it is seen that communities and
municipalities stand on opposing sides.
Hall (2004:216) makes mention of the fact that assumptions are made about the needs of
the poor. From the research findings, it can be concluded that planning instruments are not
able to successfully interpret the needs of the poor. Planning at the municipal level is still
done on a normative basis rather than for it to be a reflection of real situations specific to
each locality. The thinking is that the poor seek employment and housing and do not seek
land for economic opportunities and agriculture. This was articulated in the Port St Johns
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case where the position of the municipality is that communities do not recognise the
economic value of land and seek restitution of land for residential purposes only.

Key

responded interviews indicated that in Port St Johns, land invasions which followed the
validation of the Caguba Claim resulted in the establishment of informal settlements. This
resulted in the municipality having the added burden of having to provide services as well as
to develop housing projects to manage the situation. In attempting to establish security of
tenure through formalisation, communities show reluctance to accepting sectional titles
despite the fact that population volumes are high and the lack of space would not allow for
the registration of free individual title. This is a reflection of the manner in which community
perceptions interact with municipal constraints. Communities believe that sectional title is
inferior to full title.

The land claims process must, however, aim to deliver on the

expectations of claimant communities.
In King Sabatha Dalindyebo municipality, a plan and survey initiative were proposed to
formalise and upgrade tenure. This would allow homeowners to use their properties as
collateral against home loans. While Cousins et al. (2005:2) argue that formalisation would
expose the poor to risks of homelessness, the resistance of tribal authorities to the
formalisation challenges implementation. Much literature exists in support of this, but power
struggles involving tribal authorities challenge this. These findings suggest that the diversity
of interests and needs contributes to the problem especially given that certain key groups
believe that they are not adequately engaged.

5.4.3.3 Rural communities and agency
Of the key respondent interviews conducted, it emerged that the claims which had the most
significant impact on land development have been those lodged by traditional authorities on
behalf of their respective communities. It is reported that conflicts would arise in instance
where engagement takes place between tribal authorities and municipalities with
communities being excluded in the engagement process. This often leads to unrest and in
some cases land invasions. Land invasions not only affect land development, but put a
burden on municipalities which are then legally obliged to provide services.

In one of the

interviews conducted with a Chief, it was implied that tribal authorities have the responsibility
to ‘educate’ rural communities about the potential use of land. Much of this conversation
feeds into the general narrative that poor and rural communities are not adequately
equipped to exercise agency, to seek out their own economic opportunities and to take
control of their livelihoods. This view is further influenced by the fact that the existing tenure
system does not offer adequate security.
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Branson (2016) indicates that 17 million South Africans live on communal land.

A

suggestion is also made that the ANC government has capitalised on the relationship
between Chiefs and rural communities. It is stated that the Communal Land Tenure Policy
(2014) was intended to address the issue of insecure tenure in the former Bantustans. It
was proposed that land rights be vested with traditional councils. Traditional councils would
then grant institutional use rights to families and individual Chiefs would therefore have more
control and would in turn deliver rural votes for the ANC.

While the role of traditional

leadership is integral to South African democracy, there seems to be no attempt to find a
middle ground where the rights of Tribal authorities are balanced with the desires of
community members and individual households. This imbalance yields conflict in itself as
communities have been found to invade land in municipalities such as Port St Johns, KSD
and Mhlontlo Local Municipality. Communities invade land and complicate the land claims
resolution process because they believe that their interests are not considered and their
needs are not met. Land invasions negatively impact on planned land development not only
because the mandatory provision of services drains municipal finances, but unpredictable
communities and land conditions tend to repel potential investors.

5.4.4

Planning and development imperatives at different scales

The theme of planning and development imperatives at different scales is discussed in terms
of communicative planning and land tenure reform.

This entails a discussion on

communicative planning and the role of the planning professional within the planning and
development process.

5.4.4.1

Communicative planning and land tenure reform

Communicative planning places the planner at the centre of the planning process and views
the planner as having all the solutions for urban problems. This sentiment is mirrored by the
OR Tambo district municipality where SDF formulation is viewed as emanating from the
experience and expertise of planners who have the ability to interpret urban problems and
develop solutions.

Where the challenges posed by land claims are concerned,

municipalities are seen as being reactionary. In King Sabatha Dalindyebo, a land claims
committee was established in order to deal with land claim related issues. Given that there
is sufficient evidence that land claims have a significant impact on land development, it
would be beneficial for strategic institutional structures to exist within municipalities.
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According to one of the municipal officials interviewed, municipalities depend on receiving
information from the Regional Land Claims Commission. It would therefore be beneficial to
develop mechanisms for regular filtering of land claims data in order for municipalities to
formulate mechanisms to deal with the anticipated impacts of land claims. As Fainstein
(2000:7) alludes, power dynamics are not properly recognised which results in struggles and
tensions between tribal authorities and municipalities.

Todes (2008:10) describes the

predominant planning approach in South Africa involving prescriptive land use regulations.
Normative principles are employed when formulating planning frameworks with strong
linkages between spatial planning and infrastructure planning. In practice, there exists a gap
in which the realities of land reform are not considered in planning processes with the
identified undue consequences. In the case study, which is predominantly rural in nature,
the rigidity of legislation which facilitates planning and that which facilitates land restitution is
manifested at the local level. Though spatial planning and restitution processes are complex
in nature, the existing legislative framework is fixed, and would make it difficult to be
malleable enough to accommodate the complexities. The negative socio-cultural, economic
and environmental impacts of land claims on planning and development create an
impression that the two discourses are opposing in nature, whereas the principles
underpinning each are geared at improving the lives of individuals and communities. Given
that the overall imperatives related to land development and land reform align in principle,
efforts should be made to align the outcomes as well. By so doing, land tenure upgrading
will have the positive outcome of improving the lives of communities in rural and urban
interface areas.

5.5

Conclusion

The above discussion has detailed demographic and spatial trends in the OR Tambo District
municipality and the local municipalities as well.

Key respondent interviews were also

conducted and the information which emerged is detailed as well. It is apparent in the
discussion that the impact of land claims and land tenure reform are economic, sociocultural, legal and environmental factors related. It is evident that land reform, in particular
land claims, led to the discontinuation of land developments thereby affecting economic
development. This chapter revealed that there are a number of factors that are affected by
land reform including socio-cultural, political and legal as well as economic factors.
Furthermore, the discussion revealed that traditional leaders reject SPLUMA (2013) for a
number of reasons. Interviews that have been conducted with Chiefs reveal the influence of
Chiefs on land claims.

It is clear that some chiefs have a good relationship with

municipalities although they are not happy about their observer status in Municipal Councils.
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Planning issues related to land claims are also discussed.

This is in the form of the

development applications which have been affected by land claims as well as municipal
processes which are affected by land claims. In short, engagements between municipality
and various stakeholders such as tribal authorities is crucial in the planning. The analysis of
the research findings has been conducted thematically. What has been considered includes
the facilitation of land development and tenure reform; diverse and conflicting interests,
institutional engagements; and planning at different scales.
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6.
6.1

CHAPTER 6: CONCLUSIONS

Introduction

In the previous chapter, the empirical research was detailed and analysed according to the
theoretical framework of the research.

The purpose of the conclusion chapter is to

pertinently indicate the manner in which this research reveals the linkages between the
theory and practice. This will be achieved by discussing the integration of theory with the
empirical research. This chapter also includes responding to the research questions by
linking them to the interview questions and detailing the lessons learned from the outcomes.
This is the basis upon which conclusions are drawn on the research findings. Figure 6.1
below is a graphic overview of the chapter.

Figure 6.1: Graphical Overview of Conclusions Chapter
Source: Own Construction (2018)

6.2

Integration of theory and the empirical research

This section addresses the linkage between theory and practice. The theories discussed in
the theoretical framework will therefore be integrated with the empirical findings of the
research to determine the manner in which planning theory is able to articulate and address
the research findings.
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6.2.1

Governance Theory

Chhohary & Stoker (2009:26) make five suggestions concerning governance theory
including: that actors are drawn from, but are not limited to government; boundaries and
responsibilities for social and economic issues are clarified; power dynamics are articulated,
relationships between institutions involved in collective action are simplified; autonomous
self-governing networks of actors exist; and the state is able to use various tools and
techniques to guide progress.
In practice, it is found that governance theory is applicable in some instances in the current
case. Land reform establishes the involvement of various stakeholders from within and
outside of government. While the state has the tools to guide progress, these are not
adequately utilised in the current case. This may be as a result of bureaucracy or lack of
capacity.
discourse.

It is also found, that the issue of power is not articulated in the land reform
Power is also not effectively articulated and addressed as land claims and

development processes lead to certain groups feeling undermined and disregarded in the
claims process.

6.2.2

De Soto on security of tenure

De Soto (2000:37) argues that security of tenure is a precondition for economic growth. This
is supported by assertions that registration of properties serves as an incentive for
investment. The empirical research supports this theory in that the lack of security of tenure
that rural households have, has resulted in a lack of economic development in rural areas as
well as migration to urban centres in search for economic opportunities. Further, the delays
in the land claims process and the halting of developments due to land claims further
support the theory.

6.2.3

Spatial planning theory in South Africa

Todes (2008:11) theorises spatial planning in South Africa as involving prescriptive land use
regulations

with

a

comprehensive

approach

reminiscent

of

modernist

rational

comprehensive planning theory. The empirical research confirms this assertion. The IDPs
and SDFs of the local municipalities within the district are formulated in a largely technical
and normative manner.

The stark reality of the impact of land claims in each of the

municipalities is not adequately articulated and addressed, supposedly because this falls
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outside of the formal scope of what IDPs and SDFs are meant to include or address.
Normative principles are employed in formulating Spatial Development Frameworks. As
such, SDFs do not speak to the realities of land and spatial development in the district, but
remain as conceptual documents which are weak in articulating the real issues in the district
as it pertains to land and tenure reform as well as in relation to rural development. The
Spatial Planning and Land Use Management Act (16 of 2013) provides for the development
of a framework for spatial planning and land use management. The legislation is superior in
that it also provides for a framework for monitoring, coordination and review. This aspect
may be effective in addressing the context-specific short comings in the planning process as
reviewing and monitoring creates an opportunity for learning lessons in order to improve
planning practice.

6.2.4

Planning in complex environments

Watson (2003:398) asserts that planning is comprised on heterogeneity expressed through
diverse cultures, and races. “There is an urgent need for planning theorists to think further
on the issues of planning in a context of conflicting rationalities, recognizing the operation of
power as it both shapes and maintains them” (Watson 2003:403).

This statement

encapsulates one of the key findings of the research, namely, that conflicting and diverse
interests as well as power dynamics are a significant factor in the delays encountered in the
land claims process. In this case, the application of theory would serve to address the
problem which is identified.
Communicative rationality places planners at the center of the planning process. This is part
of what is encountered in the case study. Through IDPs and SDFs, planners are tasked with
dealing with the development challenges in their respective municipalities.

This is an

ineffective theoretical approach as planning should be ‘people centred’ rather than
‘planner/professional centred’. The conflicts which exist between communities and
municipalities as well as between tribal leaders and municipalities indicates that planning
should be an exercise which is concerned with genuinely involving stakeholders in the
planning process in order to limit community resistance.

6.2.5

The origin of knowledge

Sandercock (1995:85) postulates that knowledge is held outside of the planning field by
groups other than professional planners. Knowledge is critical to simplifying some of the
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challenges linked to planning practice. The empirical research exemplifies this in relation to
the role that Traditional Leaders are meant to play in rural planning. The conflicts that
sometimes exist between Traditional Leaders and municipalities emanates from the
perception that Chiefs are undermined by the local authorities and particularly within the
planning process.

6.3

Addressing the research question and sub-questions

Below is a discussion which comprises conclusions drawn from addressing each of the
questions and sub-questions of the research.

6.3.1 Main research question
The implications of land reform and land tenure upgrading on land development in the
OR Tambo District which forms a large part of the former Transkei.
It is confirmed that land reform and land tenure upgrading have had significant negative
impacts on land development in the District. The impacts are identified as economic, sociocultural, legal and political as well as environmental. Most significantly, land claims have
had negative economic outcomes. The negative economic outcomes are not only as a
result of the failure of the land reform programme and its inability to promote agrarian reform
and improved livelihoods, but also because specific land claims lodged in the different
municipalities within the district have resulted in planned developments not being
implemented. Socio-culturally, it can be said that the land claims process is rife with conflict
due to the diversity of interests and opinions which play themselves out. Due to the location
of the District, the element of traditional leadership and values emerges as one of
significance with Traditional Leaders viewing the actions of municipalities as undermining
towards their governance. This is despite the fact that most claims lodged in the communal
areas are led by traditional leaders who, therefore, play a prominent role in the land claims
process. The legal and political aspects express the manner in which existing legislation on
land reform is applied and the negative impacts thereof. Environmental effects have been
identified in the land invasions which have occurred in at least 3 of the local municipalities
within the OR Tambo District. These invasions often take place when communities are
dissatisfied with claims processes and outcomes and forcibly occupy land for residential
purposes. Consequently, settlements mushroom on environmentally sensitive areas and in
some instances lead to deforestation.
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6.3.2 Research sub-questions
a) The impact of existing legislation on land reform and land development in
former Homeland territories.
Section 25 of the Constitution (1996) sets out the foundation upon which the legal framework
for land reform is based. The key pieces of legislation that address land reform include the
Restitution of Land Rights Act (22 of 1994), Land Reform (Labour Tenant) Act (3 of 1996), the
Communal Property Association Act (28 of 1996), the Restitution of Land Rights Bill (2013)
and the Green Paper on Land Reform (2011). With particular reference to the Restitution of
Land Rights Act (22 of 1994), this legislation provides for the halting of any development on
land under a validated claim. In the study area, the interdicts on proposed development have
been supported by the Act, and have resulted in the stoppage of proposed commercial
developments. What is interesting to note in the OR Tambo District is that land claims lodged
before the 1998 cut-off date involved partial or full settlement through financial compensation.
The application of the Act means developments were detrimentally affected and delayed.
This is despite the fact that land was not always transferred back to claimants.
b) The extent to which existing land development policy and directive at the
national scale facilitate land development in former Homelands (OR Tambo
District).
The national policy framework intended to facilitate development includes the Reconstruction
and Development Programme (1994), the National Spatial Development Perspective (2006),
and the National Development Plan (2014).

These policies successfully interpret the

challenges associated with poverty as well as the need for the government to take assertive
steps to redress the imbalances caused by Apartheid.

There is, however, no clear

articulation of the manner in which land reform and land development relate. Land reform is
viewed from an agricultural development perspective. This position is held despite the failure
of the land reform programme and unsuccessful attempts to bring about significant agrarian
reform. The policy framework views land reform and land development as two separate
entities. The National Development Plan (2014) does, however, begin to articulate the subject
matter in a contextual manner.
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c) The experiences of the OR Tambo District in the implementation of the land
reform programmes in relation to development.
It is found that land claims lodged in the district have affected development significantly. The
most significant land claims occur on commonage areas located at or just beyond the urban
boundary. These land claims impact on development resulting in the inability of the city and
towns within the district to expand. In the OR Tambo district, there is great potential for
expansion as urban centres within the District serve as regional service centres for the
surrounding rural settlements. Development has the potential to create employment for the
urban and rural population within the district. It is, therefore, critical that working solutions be
found to ensure that land claims which are lodged and the implementation of land reform
does not negatively affect the potential for development growth.
d) The effectiveness of Integrated Development Plans and Spatial Development
Frameworks in the OR Tambo District in addressing the issue of land tenure
and in promoting security of tenure and development.
Most notably, Integrated Development Plans and Spatial Development Frameworks in the
district do not acknowledge the issue of land tenure upgrading in relation to land
development. It is in the King Sabatha Dalindyebo IDP (2017:72) where the effects of land
claims are mentioned. This has resulted in the establishment of the Mthatha Land Claims
Committee whose aim is to negotiate with claimants in order to fast-track development. The
municipality has also resolved to establish ‘special economic zones’, ‘agro-industrial
development’ and promote wild coast tourism. It is believed that this will promote economic
development and improved livelihoods while incentivising peripheral communities and
allowing them to see the economic value of land. A Chief also mentioned that the IDP
processes should include the development of ‘rural development framework’ to articulate the
development challenges and trends found in rural areas and begin to take a targeted
approach to boost rural economies.
e) The improvement of land reform processes with the aim of speeding up its
programmes in order to support proposed developments.
Key respondent interviews revealed that there is a lack of integration and engagement
between stakeholders. The Provincial Land Claims Commission’s method of disseminating
information on land claims is not structured in such a way that it allows for municipalities to
plan proactively. In one example, development on a piece of claimed land was interdicted
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after development agreements had been signed. This occurred nearly eight years after the
1998 claim cut-off date. The only explanation for this would be that the municipality was
either unaware of the implications of developing on land under valid claim, or they simply
undermined the land claim process.

Ultimately, it is clear that the different agents of

government which are involved in the discourse must operate in a more stream-lined
manner in order to avoid undue delays.
It is also critical that municipalities engage with claimants without undermining their needs
and interests.

This also applies to Traditional Leaders who often feel unrecognized by

municipalities. Chiefs have indicated that it is not desirable that planned land developments
should be delayed or halted due to land claims and that they would be willing to engage
even private developers in order to expedite the land claim process and find an amicable
resolution to safe guard the interests of their communities.
Additionally, it is necessary that local municipalities develop mechanisms to better
understand the needs of claimant communities to reduce conflict. Engagement with rural
communities should not be limited to Traditional Leaders only, but also with the respective
communities.

6.4

Linkage between research questions and interview questions

The Table 6.1 to Table 6.6 below provide a breakdown of the interview questions in relation
to the research questions and sub-questions. An analysis of the consolidated findings is
also provided as well as a summation of the lessons learned.
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Table 6.1: Research Question Interpretation
RESEARCH QUESTION: What are the implications of land reform and land tenure upgrading on land development in the OR Tambo
District which forms a large part of the former Transkei Bantustan
INTERVIEW QUESTION

ANALYSIS

OF

CONSOLIDATED LESSONS LEARNED

RESPONSES
Do you believe that land claims have 

There is wide consensus that land claims 

Land tenure reform and spatial planning

had any impact in your particular

have had an impact on land development.

and land development exist as separate

Municipality and if so, how?

Development include private sector plans for

discourses which are in isolation to each

mall construction, community centre, maize

other. Integration of the two discourses in

processing plant, racing course, planned

the planning process would allow more

housing projects etc.

streamlined and aligned development.

Most critical claims had been lodged by 

There is a need for communication and

Tribal

engagement among the different actors in



Authorities

communities

and

on

behalf

of

affected

rural
mainly

the spatial planning field.

commonage areas.
What are the identified economic, 

There are identified conflicts with Tribal 

There is a need for engagement between

social and environmental impacts of

authorities who are accused of not being

tribal authorities, claimant communities and

land

clear on the position they should play in the

municipalities in order to align interests

reform

implementation

as

identified in your particular municipality

claims process and undermine CPA.


Lack of agreement between parties, lack of
community

consultation

and

conflicting

interests has resulted in land invasion which
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have

specific

environmental

impacts

(deforestation for clearance, settlement of
claimant communities on environmentally
sensitive areas.


Economic benefits of land tenure reform are
not

widely

communities.

enjoyed

by

claimant

The impact of land tenure

reform on land development results in
negative economic impacts.
Source: Own Construction (2018)
Table 6.2: Research Sub-Question 1 Interpretation
SUB-QUESTION 1: How does existing legislation on land reform impact on land development in former Bantustan territories?
INTERVIEW QUESTION

ANALYSIS

OF

CONSOLIDATED LESSONS LEARNED

RESPONSES
Can you comment on the political 

Ward

influence around land reform within the

support to municipalities to ensure that

expedited though improved engagement

Municipality

legislative imperatives are achieved.

and communication.

What is the role of the Municipality 

Municipality does not offer sufficient support

regarding land reform implementation

to claimant communities. This is as a result

imperatives at a local level requires local

and how does municipality support

of the issue of land tenure reform being a

municipalities to proactively attend to these

beneficiaries of land reform?

national matter though its impacts a

impacts. Local government must develop

councillors

offer

assistance

and 



Land tenure reform processes can be

The manifestation of national level
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manifested at local level

tools and mechanisms to address the
impacts of national policy and legislation as
it relates to land issues.

Which strategies do you think should be 

Stakeholder

engagement

adopted to improve the implementation

educational

programmes

of land reform with particular reference

communities

to tenure upgrading and in relation to

processes is recommended to create better

legislation

land development

understanding which would address conflict.

programmes currently used to address

The development of “Special Economic

these impacts.



on

as

well

as 

Areas such as the case study area require

at

context specific planning mechanisms to

planning

address the spatial impacts of apartheid

directed

municipal

and

planning

and

the

Zones” (i.e. Agri-Industrial zones, Wild
Coast Tourism etc.) on the urban periphery
and

commonage

targeted

areas

opportunities

would
for

create

economic

development and employment.
Source: Own Construction (2018)
Table 6.3: Research Sub-Question 2 Interpretation
SUB-QUESTION 2: To what extent do existing land development policy and directives at the national level facilitate land development in the
Municipality and District?
INTERVIEW QUESTION

ANALYSIS

OF

CONSOLIDATED LESSONS LEARNED

RESPONSES
What is the role of the Municipality 

There is agreement that although laws and 

The

regarding land reform implementation

policies are instituted at the national level,

imperatives at a local level requires local

manifestation

of

national

level
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and how does the municipality support

the implementation and effects happens

municipalities to proactively attend to these

beneficiaries of land reform?

within

impacts.

Local

Municipalities.

intergovernmental

relations

Weak
challenge

successful implementation.
Source: Own Construction (2018)
Table 6.4: Research Sub-Question 3 Interpretation
SUB-QUESTION 3: What are the experiences of the OR Tambo District in the implementation of land reform programmes in relation to
development
INTERVIEW QUESTION

ANALYSIS OF CONSOLIDATED RESPONSES

LESSONS LEARNED

What types of developments 

Development include private sector plans for mall 

There is a need for alignment and

have

progressed

construction, community centre, maize processing

integration to address the issue of silo

successfully in the Municipality

plant, racing course, planned housing projects etc.

development/ tools.

because of land reform issues?

Lack

There is a need for communication and

not

of

proper

consequences.

engagement

has

unintended 

Claimant groups feel undermined

and become reluctant to engage.

engagement among the different actors in
the spatial planning field.

Source: Own Construction (2018)
Table 6.5: Research Sub-Question 4 Interpretation
SUB-QUESTION 4: How effectively do Integrated Development Plans and Spatial Development Frameworks in the OR Tambo District
address issues of land tenure in promoting security of tenure and development
INTERVIEW QUESTION

ANALYSIS OF CONSOLIDED RESPONSES

LESSONS LEARNED
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How does the IDP and SDF process 

The IDP process is utilized as a means of 

The IDP and SDF process may be used as

take into consideration the specific land

forging

especially

a tool to incorporate land tenure reform

reform

Traditional Leadership. Some municipalities

processes within land development and

articulate land tenure reform challenges

spatial planning.

trends

which

occur

in

the

Municipality

engagement

with

within the IDP process
Source: Own Construction (2018)
Table 6.6: Research Sub-Question 5 Interpretation
SUB-QUESTION 5: How best could the process of land reform be improved to speed up its programmes with the aim of supporting proposed
developments
INTERVIEW QUESTION

ANALYSIS

OF

CONSOLIDATED LESSONS LEARNED

RESPONSES
What kind of relationship exists between



the Municipality and Tribal Authorities

Responses vary, some municipalities find 

Multiple stakeholder engagement is critical

Tribal Authorities to be burdensome and a

for

hindrance to development. A great amount

interests.

dealing

with

conflict

and

varying

of resistance is encountered. Other Local
Councils have managed to establish a
relationship

based

on

mutual

respect,

wherein Tribal Authorities are not made to
feel disregarded or undermined.
Which strategies do you think should be 

Stakeholder

engagement

adopted to improve the implementation

educational

programmes

of land reform and tenure upgrading in

communities

on

as

well

as 

Land tenure reform and spatial planning

at

and land development exist as separate

planning

discourses which are in isolation of each

directed

municipal
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relation to land development



processes are recommended to create

other. Integration of the two discourses in

better understanding which would reduce

the planning process would allow more

conflict.

streamlined and aligned development.

The development of “Special Economic
Zones” (i.e. Agri-Industrial zones, Wild
Coast Tourism etc.) on the urban periphery
and

commonage

targeted

areas

opportunities

would
for

create

economic

development and employment.
Source: Own Construction (2018)
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6.5

Conclusion

The conclusions chapter has sought to pertinently link the theoretical foundation of the
research with the findings by responding to the research question and sub-questions. In
summation, it was concluded that land reform and land tenure upgrading have significant
impact on land development. These have been identified and assessed according to the
economic, social and environmental impacts of land reform and land tenure upgrading.
Conflicting view, interests and rationalities emerges a critical element in the encountered
challenges.
In terms of the integration of theory and the empirical research, it is found that the theoretical
foundation is consistent with the research findings. This is the case with particular reference
to theory on land tenure and governance and its relation which what is encountered in the
study.

In terms of planning theory, it is established that the application of inadequate

planning theory such as normative planning theory on spatial planning and the formulation of
planning tools results in the identified weaknesses as planning tools such as IDPs and SDFs
are not context-sensitive. Inversely, planning theory such as conflicting rationalities, the Just
City and theories on knowledge may be used to address some of the weaknesses found in
the planning and land reform discourses in rural areas. The current short comings with
planning instruments such as IDP’s and SDF’s relates to the fact that performance is not
measured. The Spatial Planning and Land Use Management Act (16 of 2013) however
provides for monitoring and reviewing. It also extends its scope beyond spatial planning and
land use management issues to promote equitable and inclusive development. This
provision should ideally address socio-economic and environmental issues which affect
planning processes.
This chapter has also addressed the research question and sub-questions by linking them to
the interview questions posed in the key respondent interviews and consolidating the overall
analysis of the responses. From this, the lessons learned have been tabulated in order to
begin to formulate research recommendations accordingly.
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7.
7.1

CHAPTER 7: PLANNING RECOMMENDATIONS

Introduction

Land will continue to be a key issue in the planning and development discourse.

It is

therefore necessary that the planning process facilitate land issues in a way that is proactive
and inclusive.

This chapter constitutes planning recommendations.

First, this chapter

assesse the key findings of the research, links these to the planning interpretation,
legal/policy interpretations and the spatial implications.

On this basis, general

recommendations are made.
This chapter then details the concept of a Land Reform Framework, which has the purpose
of addressing land issues within the planning discourse. The Land Reform Framework is
intended to facilitate the general recommendations in a structured format. Part of the Land
Reform Framework includes evaluation and reviewing. A land reform goal achievement
matrix is therefore recommended in order to measure the low and high level achievement of
the evaluation criteria stipulated within this chapter. Finally, an area for further research is
considered. Figure 7.1 below is a graphical overview of the planning recommendations
chapter.
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Figure 7.1: Graphical Overview of Recommendations Chapter
Source: Own Construction (2018)

7.2

Interpretation of key findings and general recommendations

Table 7.1 below details the interpretation of key finds in relation to the general
recommendations which can be made to address each of the key findings.

Broadly, the

recommendations speak to issues such as rural-urban interface, facilitating multiple
stakeholder engagements, people centred planning, the promotion of rural economies, and
the monitoring of land claims information and trends.

All of these processes must be

facilitated by planners, who should create an environment of learning and shared
understanding.
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Table 7.1: Interpretation of Key Findings and General Recommendations
KEY FINDING

PLANNING

LEGAL/

INTERPRETATION

INTERPRETATION

Intergovernmental

A

complex

Relations-

dynamic

POLICY SPATIAL IMPACT

and Legal

instruments Delays

institutional which

environment

in

RECOMMENDATION
land Engagement mechanisms should

address development,

exists. relations

be set in place to ensure that

and unsuccessful land tenure municipalities are kept abreast of

Better coordination is engagement

at upgrading.

all land claims lodged in the

required between the different

of

District.

levels

This will ensure that

Regional Land Claims government as well as

Municipalities

Commission

and between

proactive in how they plan for land

Municipalities

and stakeholders involved

national government

different

are

able

to

be

affected by claims

in the claims process
are provided for, but
are

not

adequately

utilized.
Agricultural Focus Land reform discourse Existing

legislation Lack

of

development A more concerted effort to boost

of land reform and concerns itself largely and policy views land planning geared towards rural
land
upgrading

economies

tenure with agrarian reform. tenure reform mainly rural areas. This leads to Municipal
This is despite the in

its

relation

decline in agricultural agricultural

planning

is

required.
frameworks

with continued immigration to must begin to formulate livelihood
urban

areas

output identified. This development and food identified

ills

and
of

the strategies for rural communities.
urban Rural communities must become

results in weak rural security.

overpopulation. There is more economically vibrant.

economies.

promotion

of

rural
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KEY FINDING

PLANNING

LEGAL/

POLICY SPATIAL IMPACT

INTERPRETATION

INTERPRETATION

RECOMMENDATION

economies and a lack of
establishment

of

rural

livelihood strategies.
The agency of the Cousins view that the Legal tenure allows for Conflict with communities Planners
rural communities poor
and the poor

is

homogenous

not

a security

which may

group. incentivizes

The poor don’t need to owners

lead

to

The poor must be able investments.

for.

This pressure

to exercise their own allows people to be fiscals

on
as
to

creative

their services for all.

to communities in order to better
puts understand the specific wants and

municipal needs. Token representation may
they

and required

approach to livelihood

battle
This

entrepreneurial,
in

The

which to begin to listen to rural and poor

make municipalities
plan

“Listeners”.

land municipal planning process needs

land invasions

be told what to do. economic

agency.

to

as

are not be adequate enough to capture

provide the

sentiments

of

poor

communities. More engagement is
required.

strategies
Security of tenure

Lack of security of Promotion of security The spatial implications Greater emphasis should be placed
tenure

is

identified of tenure is legally include lack of economic on respecting the will of the people.

especially

on provided.

The clash investment in land which More support should be available

communal land. This between private and results in stifled economic for successful claimants in order to
has negative impacts communal

property growth.

incentivize them to opt for land

not only economically, rights however leads

rather than financial compensation.

but socially as well.

The land should then be used to

to

communal

areas
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KEY FINDING

PLANNING

LEGAL/

POLICY SPATIAL IMPACT

INTERPRETATION

INTERPRETATION

RECOMMENDATION

following

traditional

general

patterns

of

claimants’ livelihoods in the long

land

ownership.

term.

income

or

improve

The wants and needs of

claimant communities should be
respected.
Planning for the Despite the fact that Existing
rural-urban

all

interface

municipalities
OR

the

legal

and Expansion of the urban Planning should address issues of

local policy framework fails boundary often occurs at planning

for

within to articulate and plan the fringe of rural areas interface.

Tambo

include for

the

rural-urban under

tribal

authorities. should

the

rural-urban

Planning
also

processes

address

rural

rural areas, planning interface.

This means that planning development and spatial planning.

practices

practice

do

not

must This should be done in close

adequately cater for

accommodate the need to engagement with rural communities

the conditions in rural

engage

areas and in areas

authorities in the planning

which are between the

process.

traditional and tribal authorities.

urban boundary and
rural areas.
Sustainable

The

Development

environmental
economic
identified

economic, The lack of integration Land
and between

problems concepts
within

the reform

the
of
and

two deforestation,

invasions, Multi-stakeholder engagement is
lack

of necessary.

Promotion

of

rural

land social justice and lack of economic development in order to
land human dignity.

improve rural livelihoods.
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KEY FINDING

PLANNING

LEGAL/

POLICY SPATIAL IMPACT

INTERPRETATION

INTERPRETATION

RECOMMENDATION

research reveal that tenure upgrading on
neither

land

upgrading

tenure one hand, and land

not

development
conducted

land development

and

is spatial planning on the
in

a other

compromises

sustainable manner in sustainability
OR Tambo
Source: Own Construction (2018)
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7.3

Land Reform Framework

Figure 7.2 depicts the diagrammatic breakdown of the recommended Land Reform
Framework which is intended to respond to the land issues prevalent in South Africa and
encountered in former homeland areas where planning, development and land issues relate
in both rural and urban settings.

Each component of the Land Reform Framework is

explained.

Figure 7.2: Diagrammatic representation of the Land Reform Framework
Source: Own Construction (2018)

In terms of the strategic breakdown of the Land Reform Framework, it is recommended that
Municipalities at the District level develop a framework in alignment with the IDP process.
The Framework emanates from the National, Provincial and Local level planning and land
reform policy and includes the stages detailed below:
1. Analysis: this entails conducting a thorough analysis of the land reform and land
development issues as they pertain to the specific area. This will require that an indepth understanding of the rural and urban context within the relevant municipality.
Details include the status quo analysis for the district and local municipalities as well
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as data relating to land claims in the area. This stage will require the involvement of
traditional leaders as they have the same rights in terms of their responsibility to
govern as it pertains to customary matters.
2. Integration and budgeting: this entail coordination of the relevant spheres and
actors from the public and private sector. It also involves alignment of budgets from
the National to Provincial and to the Local level.
3. Strategies: this entails the development of key strategies aimed at addressing
issues related to the land reform implementation vis-a-vis land development and
spatial planning.

This also entails the development of context-specific planning

strategies. This may include Rural Development Plans and Rural-Urban Interface
Development Plans.
4. Projects: this involves the establishment of projects intended to facilitate core-areas
of the strategies.

Examples of projects may be those aimed at promoting rural

economic development, i.e rural tourism and enterprises.
5. Performance measuring: this entails the establishment of KPIs, where the desired
outcomes are aligned with the strategies and project outcomes. KPIs developed for
each project should highlight the following: project name, objective, time frames and
location for implementation, responsible actors, targets, and swot analysis of the
projects and their outcomes.
6. Implementation and monitoring: this involves the periodic review of achievements
based on the desired outcomes.
7. Evaluation and reviewing: follows from monitoring, an assessment of the overall
framework effectiveness must be done. This must be linked to the outcomes of the
analysis as it will determine the effectiveness of the framework.
In terms of the evaluation and reviewing, a Goal Achievement Matrix is recommended in
order to measure the success and failures of the implementation of land reform in relation to
the identified challenges. Table 7.2 below details the evaluation criteria as well as the low
and high level achievement for each criteria.
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Table 7.2: Goal Achievement Matrix of Evaluation Criteria
DEVELOPMENT

EVALUATION CRITERIA

LOW LEVEL ACHIEVEMENT

HIGH-LEVEL ACHIEVEMENT

PRINCIPLE
Facilitation of Land Impact on Agrarian Reform

Lack of diversity in agricultural Diversity in representation in the

Development

sector.

and

Tenure Reform

Lack of restitution and agricultural sector, security of tenure

redistribution of land.

Food promotes agricultural investment on

security

Rural land, innovations etc. Food security

is

communities

hampered.
restricted

to is

subsistence agriculture.
Impact on Land Development

promoted.

Subsistence

commercial agriculture is stimulated

Land development programmes Land

reform

and

are delayed. There is a lack of upgrading
unemployment. There is a high tenure,
households

tenure

through

rural

security

economies

land
of
are

Rural stimulated

depend

emigration.

land

promotes

economic growth. High level of development
level of out-migration.

and

on
Spatial

transformation is not realized.
Institutional
Engagement
Arrangements

Decision Making Efficiency
and

Claims resolution is delayed due Claims are resolved expeditiously
to

institutional

failures, due to availability of land information

inefficiencies and bureaucracy. and agreement between relevant
Delays in resolution of claims and stakeholders.

Alignment with mid-

improper implementation of land term budget cycle of 3-5 years
reform results in project delays.

maximum.

This is in view of the
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Lack of security of tenure hinders financial compensation involved in
land development.
Institutional

claims resolutions.

Engagement Relevant role players do not Proactive
adequately

Process

engage

involvement)
efficient

to

(or

of

and

have communication takes place between

ensure

processing

finalization

engagement

the all relevant stakeholders.

Each

and stakeholder takes their place in order

land

reform to ensure that information is gathered

processes. (i.e CPAs, community and

disseminated

and

leaders and claimants, local and communication occurs effectively.
district municipalities, Regional
Land

Claims

National

Commission,
Government

Departments such as DRDLR,
DAFF etc)
Lack

of

institutional

capacity

results in further delays.
Diverse
Conflicting

and Meeting The Needs of The The
People

Rationalities

needs

and

desires

claimants

and

communities

are

leading

discontent

to

of Claimant and claimant communities

claimant have their needs met as per how
disregarded they were articulated.

Efforts are

and made to ensure that all interested

unintended consequences. Lack and affected parties are consulted
of participation of all parties.
Level

of

Conflict

and There is a lack of agreement Engagement

between

relevant
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Resolution

between stakeholders and a lack stakeholders,
of

alignment

and

consensus

building

integration and communication will allow for all

between affected partied.

This needs to be articulated and clearly

results in delays and claimant understood.
communities

responding

in

a

manner that causes destruction
(i.e land invasions etc). Inability
of the state (government officials)
to facilitate conflict resolution.
Planning

and Policy Articulation of Land Lack

Development
Imperatives

Issues

of

information

on

land Land information is available and

claims and land reform in IDPs, informs planning and development
SDFs and other sector plans. processes.

at

This

Different Scales

results

in

planning

not

factoring land issues, the gap is
manifested in project delays etc.
Restructuring of

Apartheid Lack of reform, redistribution and Security of tenure is promoted, land

Spatial Form and Ownership upgrading of tenure. Up to 49% ownership patterns reflect diversity of
Trends

of land occupants have insecurity representation.
of tenure. Spatial transformation
is not realized.

Source: Own construction (2018)

151

7.4

Areas for further research

One area that requires further research relates to the role and position of tribal authorities in
the planning process. This research has revealed that in some instances, there are tensions
between rural authorities and local municipalities.

The Spatial Planning and Land Use

Management Act (16 of 2013) has further exacerbated matters as Tribal Leaders are of the
opinion that this legislation is unconstitutional. SPLUMA (2013) provides for wall-to-wall
planning which inevitably affects tribal land as well. It is therefore required that planning
instruments involve Tribal Leaders within their jurisdiction. This is due to the manner in
which the SPLUMA (2013) is said to undermine the governance role if Traditional Leaders in
rural areas. As it stands, rural areas are mostly under the control of tribal authorities. The
influence that Tribal Authorities have in rural areas of their jurisdiction requires that they be
involved in planning issues that affect rural areas. It is therefore necessary that further
investigations be conducted on rural planning and the different stakeholders which should be
involved. Some of the issues must be addressed at a national level such as in the National
Development Plan (2013) and National Spatial Development Framework.

7.5

Conclusion

It conclusion, this chapter has provided some planning recommendations in view of the
research findings. It is asserted that land tenure and land tenure upgrading have an impact
on land development in former homeland territories. This research has revealed that the
practice of tenure reform has specific negative impacts on land development and spatial
planning in the OR Tambo District. The policy and legislative framework guiding land reform
does not adequately take into consideration the factors which relate to land development
and spatial planning in the District. Likewise, planning systems and practices in the District
do not adequately cater for the challenges and issues which emerge from tenure reform.
Land tenure reform and land development and spatial planning discourses occur in silos,
which negatively impact on both discourses.
This chapter has detailed the general recommendations which speak to the key findings of
the research. The concept of a Land Reform Framework is recommended and detailed
accordingly. A Goal Achievement Matrix is also recommended in order to measure the
success and failure of land reform in the given context. The matrix includes evaluation
criteria which are based on development principles and details the low and high level
achievement for each of the evaluation criteria.
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In terms of the areas for further research, it is necessary that the role of tribal authorities in
the planning process be investigated, with particular reference to rural planning.

The

implementation of SPLUMA (2013) has a direct impact on the rights of tribal leaders in
relation to governance in rural areas. It is critical that the role of tribal authorities in the
planning process be clarified with particular reference to rural and rural-urban interface
planning.
With discussions around the amendment of Section 25 of the Constitution (1996), it is clear
that the land question will remain central to the national agenda. It is therefore necessary
that policy and legislation relating to land clearly articulate the role of all players and does
not undermine institutions which are legislatively recognised and empowered. Institutions
such as the House of Traditional Leaders should be engaged at a national and
parliamentary level as the powers and jurisdiction of Traditional Leaders are a matter of
national competence. Research of this nature is therefore critical in order for theoretical and
practical solutions to be formulated to inform planning. This requires an approach which
involves multiple stakeholders, but should be guided by planning professionals.
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APPENDIX 2: INTERVIEW SCHEDULE AND QUESTIONNAIRE
INTERVIEW SCHEDULE

KEY RESPONDENT

INTERVIEW

INTERVIEW

CONDUCTED CONSENT

METHOD

DATE

YES/NO

FORM
SIGNED

OR Tambo DM

Telephonic

12/03/2018

Yes

Yes

King Sabatha

Telephonic

09/03/2018

Yes

Yes

Nyandeni LM

Telephonic

-

No

No

Mhlontlo LM

Telephonic

09/03/2018

Yes

Yes

Port St Johns LM

Telephonic

08/03/2018

Yes

Yes

Ingquza Hill LM

Telephonic

08/03/2018

Yes

Yes

Chief 1

Telephonic

09/07/2018

Yes

Yes

Chief 2

Telephonic

10/07/2018

Yes

Yes

Chief 3

Telephonic

08/08/2018

Yes

Yes

Dalindyebo

INTERVIEW QUESTIONNAIRES

Interview Questionnaire: Municipalities
1. Do you believe that land claims have had any impact on land development in this
particular municipality and if so, how?
2. How does the municipality keep track of land claims within the jurisdiction? What
engagements occur between the municipality and the provincial land claims
office?
3. What is the role of the municipality regarding land reform implementation and
how does the municipality support beneficiaries of land reform?
4. What types of developments have not succeeded to implementation in the
municipal area because of land reform issues and what were the identified issues
in the past 3 years? If possible provide a number of these developments?
5. What kind of relationship exists between the municipality and tribal authorities?
176

6. How does the IDP and SDF formulation process take into consideration the land
reform trends which occur in this specific municipality?
7. What are the economic, social and environmental impacts of land reform
implementation as identified by the municipality?
8. Can you comment on the political influences around land reform within this
municipality? For example: Is there pressure from a ward councillor or mayor
level to implement land reform directives in a particular way?
9. What are the challenges the municipality experience in the implementation of
land tenure upgrading programmes (converting ownership rights to title deeds)?
10. Which strategies do you think should be adopted to improve the implementation
of land reform in particular land tenure?
Interview Questionnaire: Chiefs/ Tribal Authorities
1) Kindly give details on any land claims which the tribal authority has led in the
municipal jurisdiction
2) What do you perceive to be the role of Tribal Authorities in the land claims
process as well as in land reform as a discourse?
3) When claims are resolved, what kind of support do municipalities offer in the
process?
4) In your opinion, what is the impact of land claims on land development?
5) Do you find it as a feasible option to negotiate with developers during the claims
process in order to resolve claims quickly? If so, how to Tribal Authorities safeguard the interest of their communities in the process?
6) What relationship exists between tribal authorities and municipality?
7) What is the role of tribal authorities in municipal planning processes?
8) What is the tribal authority’s position on the promulgation and implementation of
SPLUMA?
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