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ABSTRACT 

In the South African law of unjustified enrichment two theories are evident in instances 

where reciprocal performance were made. The two theories are the 

Zweikondiktionentheorie and the Saldotheorie. Both theories are predominantly 

indirectly applied in South African court cases. 

The Zweikondiktionentheorie and the Saldotheorie originated in German law of 

unjustified enrichment. The Zweikondiktionentheorie recognises two instances of 

unjustified enrichment where reciprocal performance occurred. The 

Zweikondiktionentheorie may have inequitable results if one party loses the 

enrichment and institutes a defence of loss of enrichment. He/she will have a claim 

for unjustified enrichment against the other party and will not be required to return 

the property he/she had received. The Saldotheorie was developed in order to prevent 

inequity in instances where the defence of loss of position is applicable. The 

Saldotheorie recognises one instance of enrichment and the remaining balance of the 

enrichment is paid in satisfaction of the unjustified enrichment claim. 

This study aims to determine which of the abovementioned theories are more suitable 

for South African unjustified enrichment law. In order to determine which theory 

should be the preferred theory, certain criteria need to be satisfied. The criteria are 

applied to court cases where the Zweikondiktionentheorie and the Saldotheorie are 

evident in order to determine whether the Zweikondikitonentheorie or the 

Saldotheorie should be applied in South African law of unjustified enrichment. 

 

Key words: Zweikondiktionentheorie, saldotheorie, unjustified enrichment claim, loss 

of enrichment, instances of unjustified enrichment  
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OPSOMMING 

 

In die Suid-Afrikaanse verrykingsreg is daar twee teorieë wanneer daar teenprestasie 

plaasgevind het. Die twee teorieë is die Zweikondiktionentheorie en die Saldotheorie. 

Beide teorieë word grootliks indirek in Suid-Afrikaanse hofsake toegepas. 

Die Zweikondiktionentheorie en die Saldotheorie is oorspronklik afkomstig vanaf die 

Duitse verrykingsreg. Die Zweikondiktionentheorie onderskei tussen twee afsonderlike 

verrykingsgebeurtenisse. Die Zweikondiktionentheorie mag onregverdige resultate 

bewerkstellig indien een party die verrykingsobjek verloor en die verweer van verlore 

verryking opper. Hy/sy sal ‘n verrykingseis teen die ander party kan instel en sal nie 

verplig wees om die objek van verryking wat hy/sy ontvang het, terug te besorg nie. 

Die Saldotheorie het ontwikkel om die onregverdigheid te voorkom in gevalle waar die 

verweer van verlore verryking van toepassing is. Die Saldotheorie erken slegs een 

geval van verryking en die oorblywende balans word betaal ter bevrediging van die 

verrykingseis. 

Die studie poog om te bepaal watter van die bogenoemde teorieë meer gepas sal 

wees vir die Suid-Afrikaanse verrykingsreg. Om te bepaal watter een van die teorieë 

meer gepas is, moet daar aan sekere kriteria voldoen word. Die kriteria word in 

hofsake toegepas om te bepaal of die Zweikondiktionentheorie of die Saldotheorie 

toegepas moet word in die Suid-Afrikaanse verrykingsreg. 

Sleutelwoorde: Zweikondiktionentheorie, saldotheorie, vrrykingseis, verlore 

verryking, verrykingsgebeurtenis   
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CHAPTER 1: INTRODUCTION 

1.1 Contextualisation: The law of unjustified enrichment 

1.1.1   The definition of unjustified enrichment 

Generally unjustified enrichment is described as an incident where an individual’s 

estate gains some advantage at the cost of another’s estate.1 The advantage had 

to be transferred and retained without any legal justification.2 In Nortjé v Pool3 

(hereafter referred to as the Nortjé case) the court approved De Vos'4 description 

of unjustified enrichment, namely that enrichment liability is an obligation which 

originates in the increase of one person’s patrimony due to the decrease of another’s 

patrimony without legal justification for the transfer of property, and the subsequent 

retention thereof, which obligates the return of the enrichment.5  

When instituting an unjustified enrichment claim, it is important to keep in mind 

that, as opposed to German law of unjustified enrichment,6 the existence of a 

general enrichment action is largely debated in the South African law of unjustified 

enrichment.7 The court in the Nortjé case8 indicated that no claim for unjustified 

enrichment can prevail if it does not fall within one of the existing enrichment 

actions, which are inter alia the condictio indebiti, the causa data causa non secuta, 

the condictio ob turpem vel inuistam causam and the condictio sine causa specialis.9 

                                       
1  Eiselen and Pienaar Unjustified Enrichment 3; Sonnekus Unjustified Enrichment in South African 

Law 1. 
2  Eiselen and Pienaar Unjustified Enrichment 3; Sonnekus Unjustified Enrichment in South African 

Law 1. 
3  Nortjé en ‘n ander v Pool NO 1966 3 SA 96 (A) 113H-114A. 
4  De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 127. 
5  Du Plessis The South African Law of Unjustified Enrichment 1. 
6  See para 2.2.1 of this study for a discussion of a general action in the German law of unjustified 

enrichment. 
7  Nortjé case 140A; St Helena Primary School v MEC, Department of Education, Free State 

Province 2005 JOL 15846 (O) para 13; Du Plessis The South African Law of Unjustified 
Enrichment 4; see para 3.2.2 of this study for a discussion of the general enrichment action in 
South African law. 

8  Nortjé case 140A. 
9  Glover 2009 Stell LR 472-473; McCarthy Retail Ltd v Shortdistance Carriers CC 2001 3 All SA 236 

(A) para 15; see para 2.2.1 and 3.2.2 of this study. 
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The court did, however, indicate that a possibility for the development of a general 

enrichment action does exist.10   

There are four general requirements that have to be fulfilled in order for enrichment 

liability to exist.11 These requirements were set out in Kudu Granite Operations (Pty) 

Ltd v Caterna Ltd12 (hereafter the Kudu Granite case) and were subsequently 

confirmed in cases such as McCarthy Retail Ltd v Shortdistance Carriers13 (hereafter 

referred to as the McCarthy Retail case) and St Helena Primary School v MEC 

(hereafter the St Helena Primary School case),14 namely the: 

1) defendant must have been enriched; 

2) plaintiff must have been impoverished; 

3) enrichment of the defendant must be at the expense of the plaintiff; and  

4) enrichment must be unjustified (sine causa). 

1.1.2   What may be claimed in terms of an enrichment claim 

What is of particular importance for this study is what may be claimed in terms of 

the applicable unjustified enrichment action.15 What may be claimed in terms of an 

enrichment action can only be determined once the above-mentioned 

requirements16 for enrichment liability have been satisfied.  

An unjustified enrichment claim is first of all a claim for the return of the property 

in question and only if it is not possible to return the property, or if the return of 

property would be insufficient,17 the value of the property in question may be 

                                       
10  Nortjé case 140A. See para 3.2.2 of this study for a discussion of the possibility of accepting or 

developing a general enrichment action in the South African law of unjustified enrichment. 
11  Eiselen and Pienaar Unjustified Enrichment 25; see para 3.2.2 of this study. 
12  2003 3 All SA 1 (SCA) para 17. 
13  McCarthy Retail Ltd v Shortdistance Carriers CC 2001 3 All SA 236 (A) para 15. 
14  St Helena Primary School case para 17. 
15  See para 1.1.1 of this study. 
16  See para 1.1.1 of this study. 
17  For example, where the property has been consumed. See Eiselen and Pienaar Unjustified 

Enrichment 29; Du Plessis The South African Law of Unjustified Enrichment 2. 
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claimed.18 When property is returned to the respective parties in terms of an 

enrichment claim, the fact that both parties had the use of each other’s property 

should however be taken into account.19 The value attributed to the use that the 

respective parties receive, influences the calculation of the eventual amount of an 

enrichment claim.20 

Where a monetary claim is concerned, the lesser amount between the value with 

which one person’s estate has increased and the value of the decrease of the other’s 

estate may be claimed.21 The fact that only the lesser amount may be claimed is in 

accordance with the principle of equity which underlies an unjustified enrichment 

claim.22 

In the Nortjé case23 the court indicated that an enrichment claim is not based on 

actual value, but is a claim for what the court calculates the value of the unjustified 

enrichment is. In Fletcher and Fletcher v Bulawayo Waterworks24 (hereafter the 

Fletcher case) the court indicated that the claim is generally the value with which 

the property increased. Where a claim for the increased value would lead to an 

unfair result, a claim for only the actual cost of the enrichment should be allowed.25 

1.1.3   The Zweikondiktionentheorie and the Saldotheorie 

The Zweikondiktionentheorie and the Saldotheorie are applicable in cases where a 

contract has become invalid for some reason, for example, failure to comply with 

                                       
18  Eiselen and Pienaar Unjustified Enrichment 29; Du Plessis The South African Law of Unjustified 

Enrichment 2. The claim for unjustified enrichment is limited to the extent whereto the enriched 
party is still enriched at the time of litis contestatio. Litis contestatio is the instant when 
pleadings are finalised in order for a trial to ensue. See Sonnekus Unjustified Enrichment in 
South African Law 13; see also para 2.4.1 of this study. 

19  Sonnekus Unjustified Enrichment in South African Law 13-14. 
20  Sonnekus Unjustified Enrichment in South African Law 13-14. 
21  Sonnekus Unjustified Enrichment in South African Law 13; Dugas v Kempster Sedgwick (Pty) 

Ltd 1961 2 All SA 293 (D) 297; Lodge v Modern Motors Ltd 1957 3 All SA 173 (SR) 173. 
22  Sonnekus Unjustified Enrichment in South African Law 13-14. 
23  Nortjé case 103H-104H. 
24  Fletcher and Fletcher v Bulawayo Waterworks Co Ltd 1915 AD 636 paras 647-648. 
25  Fletcher case paras 647-648. 
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legislative procedures or requirements. Both of the theories are derived from the 

German law of unjustified enrichment.26 

The development of these two theories is mainly attributable to the codification of 

German law in the Bürgerliches Gesetzbuch (hereafter referred to as the BGB).27 

The codification sets out the general enrichment action which is followed in the 

German law of unjustified enrichment.28 Both the Zweikondiktionentheorie and the 

Saldotheorie developed as a reaction to the possible unfair results that the 

codification of the German law of enrichment could potentially cause.29 The 

Zweikondiktionentheorie and the Saldotheorie were necessary developments in the 

German law of enrichment to ensure that fairness is the end result of any 

enrichment claim, especially where parties performed in terms of a reciprocal 

contract.30  

The Zweikondiktionentheorie states that where parties performed in terms of an 

invalid contract, and both parties institute an enrichment claim, the two enrichment 

claims have to be dealt with separately.31 Dugas v Kempster Sedgwick (Pty) Ltd32 

serves as an example of the application of the Zweikondiktionentheorie. In this case 

a contract for the sale of a vehicle was rescinded.33 The seller claimed the return of 

the vehicle and also claimed that the value of the vehicle decreased due to the 

buyer’s enjoyment thereof.34 The buyer claimed the total amount that he had paid 

for the vehicle. The seller maintained that the buyer would be enriched if the seller 

had to return the full amount paid by the buyer, since the value of the vehicle had 

decreased. The court however indicated that while the buyer had the use of the 

                                       
26  Eiselen and Pienaar Unjustified Enrichment 62; De Vos Verrykingsaanspreeklikheid in die Suid-

Afrikaanse Reg 132-133; see para 2.1 of this study. 
27  Visser Unjustified Enrichment 62. The BGB was promulgated on 15 August 1886 and came into 

force on 1 January 1900. 
28  See para 812 of the BGB; De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 133; 

see para 1.1.1 of this study. 
29   Mächtel 2004 GLJ 43-44. 
30  Mächtel 2004 GLJ 43-44. 
31  Visser Unjustified enrichment 104; Eiselen and Pienaar Unjustified Enrichment 63; De Vos 

Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 133. 
32  1961 2 All SA (D) 293; see para 4.3 of this study. 
33  Dugas case 293; see para 4.3 of this study. 
34  Dugas case 293. 
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vehicle, the seller had use of the buyer’s money.35 The buyer could therefore not 

earn interest thereon, which meant that both parties were enriched.36 The court 

concluded that an adjustment to the enrichment claim could be made due to the 

economic interest the parties had in the depreciation of the value of their respective 

performances.37 

Therefore, the enrichment claim of the buyer of the motor vehicle consists of either 

the buyer’s impoverishment, which is the payment advanced for the vehicle and any 

interest lost thereon, or the enrichment of the seller, which is the money the seller 

still has in his/her possession and any interest received thereon, whichever is the 

lowest amount.38  

The seller of the vehicle may claim for the value lost due to the lack of use of the 

vehicle minus any expenses saved because he did not have possession of the 

vehicle.39 The balance constitutes the seller’s impoverishment.40 If the value of use 

of the motor vehicle minus the expenses he/she incurred in relation to the 

possession of the vehicle is less than the seller’s impoverishment, such amount may 

be claimed.41 The balance constitutes the seller’s enrichment.42 

The Saldotheorie, on the other hand, maintains that where parties performed in 

terms of an invalid contract, both the resulting enrichment claims are dealt with 

simultaneously.43 Lodge v Modern Motors LTD44 is a clear example of the application 

of the Saldotheorie. In the Lodge case, similarly to the Dugas case, a vehicle was 

purchased in terms of a hire-purchase agreement, but the agreement was 

subsequently cancelled.45 The argument was made that the buyer was enriched by 

                                       
35  Dugas case 293. 
36  Dugas case 293. 
37  Dugas case 293. 
38  Eiselen and Pienaar Unjustified Enrichment 63. 
39  Eiselen and Pienaar Unjustified Enrichment 63. 
40  Eiselen and Pienaar Unjustified Enrichment 63. 
41  Eiselen and Pienaar Unjustified Enrichment 63. 
42  Eiselen and Pienaar Unjustified Enrichment 63. 
43  Visser Unjustified Enrichment 104; Eiselen and Pienaar Unjustified Enrichment 63; De Vos 

Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 133. 
44  1957 3 All SA 173 para 173; see para 5.2 of this study. 
45  Lodge case para 173. 
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the use of the vehicle, the value of which is to be calculated by determining the 

depreciated value of the vehicle.46 The value of the depreciation would constitute a 

fair return for the use of the vehicle.47 The court indicated that:48 

The allegation is that part of the economic value of the truck has been consumed 
by use in the hirer’s business; and that the hirer has been enriched thereby, more 

particularly by being relieved of equivalent depreciation charges. 

The court found that an unjustified enrichment claim may be adjusted with due 

consideration to the economic circumstances of the parties and that the seller was 

entitled to a set-off as part of the main enrichment claim.49 

The buyer of the motor vehicle has a claim for the amount he paid to obtain the use 

of the vehicle plus the interest he lost.50 The total between the amount paid by the 

buyer plus interest constitutes the buyer’s impoverishment.51 If the amount that is 

still in the seller’s possession, plus any interest received thereon by the seller is less 

than the buyer’s impoverishment, the said amount may be claimed.52 

The Lodge case53 as well as the Dugas case54 serve as examples of where a contract 

is void and where the court established that reciprocal performance causes claims 

for enrichment. In terms of the Zweikondiktionentheorie two instances of unjustified 

enrichment is evident. In terms of the Saldotheorie, only one instance of unjustified 

enrichment is evident. In both cases the parties concluded a hire-purchase 

agreement that was void.55 The seller instituted a claim for unjustified enrichment 

on the basis that the buyer received and retained property without legal justification 

and that the buyer had use of the vehicle.56 

                                       
46  Lodge case para 173. 
47  Lodge case para 173. 
48  Lodge case para 173. 
49  Lodge case para 186. 
50  Eiselen and Pienaar Unjustified Enrichment 63. 
51  Eiselen and Pienaar Unjustified Enrichment 63. 
52  Eiselen and Pienaar Unjustified Enrichment 63. 
53  Lodge case para 173. 
54  Dugas case 230. 
55  Lodge case para 173; Dugas case 298. A contract is void and therefore invalid when a contract 

is entered unlawfully. 
56  Lodge case para 173; Dugas case 299; see para 3.2.1 of this study. 
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1.2 The relevance of the study 

The Lodge57 and Dugas58 cases exemplify two contrasting approaches to addressing 

the problem of whether the Zweikondiktionentheorie or the Saldotheorie should be 

used to determine what ought to be returned in unjustified enrichment cases. Where 

two different methods exist to solve a similar problem, two different solutions to the 

same problem may follow. Where two different solutions exist, uncertainty 

regarding which solution should be preferred arises. It is therefore preferable that 

only one solution should be available for one particular situation. 

1.3  Research question 

This study proposes an answer to the question whether the Zweikondiktionentheorie 

or the Saldotheorie is better suited for application in respect of an unjustified 

enrichment claim in South African law. 

1.4  Structure of the study 

German law, in as far as it pertains to the law of unjustified enrichment, is examined 

in chapter 2. In particular, the origin and legal principles of German law of 

enrichment are discussed. The introduction and development of the 

Zweikondiktionentheorie and the Saldotheorie are also discussed. 

Chapter 3 focuses on the most important aspects of South African law of unjustified 

enrichment. A critical evaluation of the Zweikondiktionentheorie and the 

Saldotheorie, as applied in South African law, is also provided. A set of criteria based 

on the most important aspects of the South African law of unjustified enrichment is 

also established in terms of which the Zweikondiktionentheorie and the Saldotheorie 

are to be evaluated in chapters 4 and 5. 

                                       
57  Lodge case para 186. 
58  Dugas case 237. 
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In chapters 4 and 5 court cases dealing respectively with the Zweikondiktiontheorie 

and the Saldotheorie are discussed. In terms of the criteria set out in chapter three, 

the court cases are each evaluated separately in order to conclude which of the two 

abovementioned theories best fit the South African law of unjustified enrichment.  

Chapter 6 concludes the study and provides various recommendations on the 

applicability of the Zweikondiktionentheorie and the Saldotheorie in South African 

law. A suggestion is also made as to which one of the two theories ought to be used 

to determine what should be returned in the case of reciprocal performance in terms 

of an invalid contract in South African law of unjustified enrichment.  

1.5  Research methodology 

This study is a literature study of the relevant academic texts (including text books, 

journal articles and electronic material) dealing with the Zweikondiktionentheorie 

and Saldotheorie as well as case law in which the South African courts applied the 

Zweikondiktionentheorie and the Saldotheorie. 

This study relies on translated texts from the German language where German law 

is examined, particularly where the BGB is relied upon. The writer of this study is 

not versed in the German language and is therefore unable to make use of sources 

written in the German language. 

1.6  Aims and objectives 

The primary aim of this study is to answer the research question stated in paragraph 

1.3, namely "which of the Zweikondiktionentheorie or the Saldotheorie is better 

suited for application in respect of an unjustified enrichment claim in South African 

law". In order to answer the research question, this study aims to provide a detailed 

analysis of the theoretical components of the Zweikondiktionentheorie and the 

Saldotheorie.  

A further objective of this study is to develop criteria in order to determine whether 

the Zweikondiktionentheorie or the Saldotheorie is better suited for the South 

African law of unjustified enrichment. This study further analyses court cases where 
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the abovementioned theories have been applied by using the aforementioned 

criteria in order to determine whether the Zweikondiktionentheorie or the 

Saldotheorie ought to be used in South African law. 

  



 

10 
 

CHAPTER 2: UNJUSTIFIED ENRICHMENT IN GERMAN LAW 

2.1  Introduction 

In order to make a recommendation as to whether the Zweikondiktionentheorie or 

the Saldotheorie is better suited for application in the South African unjustified 

enrichment law, the origin and development of both theories have to be examined. 

The Zweikondiktionentheorie and the Saldotheorie primarily originated in the 

German law of unjustified enrichment.59 

Accordingly, before one can fully understand the general principles of law underlying 

the Zweikondiktionentheorie and the Saldotheorie, a brief account of the general 

principles of German law of unjustified enrichment is necessary. The current chapter 

therefore provides a brief account of the history and development of the German 

law of unjustified enrichment in order to demonstrate the significance of the 

development of the Zweikondiktionentheorie and the Saldotheorie.60 

A discussion of the various Roman law principles is the starting point of the 

examination of the origin of the law of unjustified enrichment in German law.61 This 

is followed by a discussion of the nature of the claim of unjustified enrichment as it 

exists in German law.62 An outline of the development of the principles underlying 

the Zweikondiktionentheorie and the Saldotheorie in the German law of unjustified 

enrichment is also provided.63 

 

                                       
59  De Vos Verrykingsaanspreekikheid in die Suid-Afrikaanse Reg 120; O’Brien 2009 TSAR 747. The 

discussion of the German law of unjustified enrichment is meant to provide background to the 
development and purpose of the Zweikondiktionenetheorie and the Saldotheorie. This is 

provided in order to illustrate how the two theories were adopted into the South African law of 
unjustified enrichment in chapter 3 of this study. The purpose of chapter 2 (and the subsequent 
study), is therefore not to compare the German law of unjustified enrichment to the South 
African law of unjustified enrichment.  

60  See paras 2.2-2.6 of this study. 
61  See para 2.2 of this study. 
62  See paras 2.3-2.4 of this study. 
63  See paras 2.5-2.6 of this study. 
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2.2 Origin of German law of enrichment 

The precise origin of the German law of unjustified enrichment is subject to some 

debate.64 Most writers, for example Juentgen65 and De Vos,66 maintain that the 

codified form of German law of unjustified enrichment was inspired by the principles 

of Roman law. Others, for example Jansen67 and Dickson68 claim that unjustified 

enrichment is entirely a Pandectist notion. Belling69 is of the opinion that the 

unjustified enrichment law is derived from the Roman law, and that the Pandectist 

writers acknowledged this. 

2.2.1  Roman law influence 

The idea that the German law of unjustified enrichment has its origin in Roman law 

is based on the notion that certain Roman law principles70 were incorporated into 

German law.71 The Roman law principles, however, did not allow for an unjustified 

enrichment claim as presently defined in German law.72 The codifiers of the German 

law, at least partly, found their inspiration in the German common law73 and 

                                       
64  Juentgen 2002 CLR 507; De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 120. 
65  Juentgen 2002 CLR 507; see para 2.2.1 of this study. 
66  De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 120; see para 2.2.1 of this study. 
67  Jansen 2016 ELR 125; see para 2.2.2 of this study. 
68  Dickson 1987 ILQ 767; see para 2.2.2 of this study. 
69  Belling 2013 KULR 43, 48. 
70  Belling 2013 KULR 46; Dawson 1981 BULR 273. Roman law did not recognise unjustified 

enrichment as a separate action. See Jansen 2016 ELR 132. Belling 2013 KULR 43, however, 
indicates that the "underlying principle of all condictiones could be found in the shift in wealth 
without legal basis." The idea of unjustified enrichment, as it is known in German law, was 
evident in the Roman law condictionens. See para 2.2.1 of this study for a discussion of the 
application of the Roman law condictiones in South African law. 

71  Jansen 2010 JETL 8; Juentgen 2002 CLR 507; Zimmermann 1995 OJLS 406; see also De Vos 
Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 120. 

72  Jansen 2010 JETL 9. 
73  German common law initially consisted of the rules made by rulers and kings. These rules were 

supplemented by Roman law and Christian law when the Roman Empire conquered the 
Germanic tribes. See Humby et al Introduction to Law and Legal Skills in South Africa: 
Jurisprudence 73. German law was further expanded by the different schools of thought 
established during the Middle Ages. These schools consisted mainly of the Glossators, Post-
Glossators, Pandectists and natural law theorists. See Dickson 1987 ICLQ 769; Humby et al 
Introduction to Law and Legal Skills in South Africa: Jurisprudence 74. 



 

12 
 

incorporated and adapted74 the Roman law principles to serve as what has come to 

be known as the law of unjustified enrichment.75  

Upon the codification76 of German law, the distinct Roman law condictiones found 

in the ius commune77 were replaced by a single general action to allow a party to 

claim for unjustified enrichment in instances where a party was unjustifiably 

enriched.78 The general unjustified enrichment action is found in paragraph 812 of 

the BGB.79  

The Roman law condictiones that were relevant for the development of the German 

law of enrichment were the condictio indebiti,80 condictio ob turpem vel inuistum 

causam81 and the condictio causa data non secuta.82 The various condictiones 

                                       
74  Incorporation in this instance means the adoption of Roman law principles into the current law 

system, without replacing the current law. This gave rise to two separate law systems existing 
simultaneously. See Humby et al Introduction to Law and Legal Skills in South Africa: 
Jurisprudence 74; Jansen 2010 JETL 7. 

75  Dannemann German Law of Unjustified Enrichment and Restitution: A Comparative Introduction 
18; Dawson 1981 BULR 273; Dickson 1995 CLJ 119; Jansen 2010 JETL 9. 

76  German law was codified by the enactment of the BGB. The BGB serves as a uniform collection 
of the legal principles and rules of the private law of Germany. See Schulze 1999 JEL 465; 
Murillo 2001 JTLP 168; Belling 2013 KULR 50. 

77  The ius commune is a compilation of the Roman law as it was adopted into European law 
systems. See Humby et al Introduction to Law and Legal Skills in South Africa: Jurisprudence 
404. The ius commune contained the Roman law condictiones which functioned as a source of 

unjustified enrichment law and was adapted in German law. See Zimmermann and Du Plessis 
1994 RLR 15-16. 

78  Belling 2013 KULR 43, 48, 50; Juentgen 2002 CLR 507. 
79  Dickson 1995 CLJ 120; Dickson 1987 ICLQ 770,772; Hellewege 1999 RLR 94; Scheltema 2004 

MJECL 72; Zimmerman and Du Plessis RLR 14, 18. Para 812 of the BGB as translated by Belling 
2013 KULR 43, 47 states that "a person who obtains something as a result of the performance 
of another person or otherwise at his expense without legal basis for doing so is under a duty 

make restitution to him." See para 3.2.2 of this study for a discussion of the general enrichment 
action in the South African law of unjustified enrichment. 

80  The condictio indebiti was used to claim an undue payment or performance that was transferred 
in accordance to an obligation that could not legally be enforced. See Dickson 1987 ILQ 768; 
Zimmermann 1995 OJLS 406; Zimmermann and Du Plessis 1994 RLR 16; see para 3.2.2 of this 
study for a discussion of the condictio indebiti. 

81  The condictio ob turpem vel iniustum causam served as an action by which an object was 

transferred in accordance with an agreement that contravened the morals and social standards 
of society. See Dickson 1987 ICLQ 768; Zimmermann 1995 OJLS 406; Zimmermann and Du 
Plessis 1994 RLR 16; see para 3.2.2 of this study for a discussion of the condictio ob turpem vel 
iniustum causam. 

82  The condictio causa data causa non secuta was used to reclaim something where counter 
performance did not occur. See Dickson 1987 ICLQ 768; Zimmermann 1995 ICLQ 768; 
Zimmermann and Du Plessis 1994 RLR 16; see para 3.2.2 of this study for a discussion of the 
condictio causa data causa non secuta. 
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specifically provided for the return of property or its value only where unjustified 

enrichment occurred.83  

In later Roman law, the condictiones were expanded, specifically in relation to the 

grounds on which the condictiones were based, namely the principles of fairness 

and equity.84 The principles of fairness and equity85 were elevated to considerable 

importance in instances of enrichment in order to ensure that fair restitution occurs 

where performance was rendered sine causa.86 The principles of fairness and equity 

were a means to ensure that, where the condictiones were applicable, no party 

would suffer an injustice by reliance on the specific legal provisions established by 

the condictiones.87 

In accordance with the principles of fairness and equity, when an individual obtains 

property at the expense of another without an underlying legal cause which justifies 

the transfer of property, the enriched individual is obligated to return the property.88 

The return of property has to amount to fair restitution.89 

2.2.2  Pandectist influence 

The argument that unjustified enrichment did not originate in Roman law and that 

unjustified enrichment is rather a Pandectist90 notion follows from the idea that 

Roman law provided for certain restitutionary measures in specific instances.91 The 

restitutionary measures provided for in Roman law were limited to specific instances 

                                       
83  Belling 2013 KULR 47; Zimmermann and Du Plessis 1994 RLR 59; Dawson 1981 BULR 273; 

Dickson 1987 ICLQ 768; Zimmermann 1995 OJLS 406. 
84  Dickson 1987 ICLQ 772. 
85  The principles of "fairness" and "equity" forms the basis of unjustified enrichment law in both 

German law and South African law of unjustified enrichment. See BGHZ 61 1973; BGHZ 289 
1973; BGHZ 292 1973. See para 3.2 of this study. 

86  Dawson 1981 BULR 273; Dickson 1987 ICLQ 772. 
87  Dickson 1987 ICLQ 768. 
88  Dawson 1981 BULR 273; Dickson 1995 CLR 120. 
89  Dawson 1981 BULR 273. 
90  Jansen 2016 ELR 125; Dickson 1995 CLJ 119; Dickson ICLQ 751. 
91  The Pandectists formed a school of legal thinking which contributed to the development of the 

German law before its codification. The Pandectsist studied Roman law as a "closed system" of 
law which required the application of the law as it is to a particular system. This resembled a 
positivistic view of the law. Humbyet al Law and Legal Skills in South Africa: Jurisprudence 90. 
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where it was deemed just to order a specific party to return property to another 

party.92  

The restitutionary measures provided for in Roman law could be applied in situations 

where no unjustified enrichment had occurred and were therefore not classified as 

enrichment actions.93 Since the restitutionary measures could be applied in 

instances where no unjustified enrichment occurred, the Pandectists argued that 

unjustified enrichment did not originate in Roman law.94  

Zimmermann and Du Plessis95 indicate that one of the leading Pandectist writers, 

Von Savingny, concluded that the law of unjustified enrichment consists of certain 

characteristics which were similar to those of the Roman law enrichment remedies 

contained in the ius commune.96 Some Pandectists, therefore, accepted that the 

Roman law condictiones97 did form the backdrop against which the German law of 

unjustified enrichment developed.98 

The Pandectists further argued that unjustified enrichment in German law was 

based on natural law99 concepts.100 The natural law concepts consisted of the idea 

of restorative justice,101 the concept of restitutio102 and the idea that the laws of 

nature dictated that no individual is allowed to be enriched at the cost of another.103  

                                       
92  Dickson 1995 CLJ 119; Dickson 1987 ILQ 751; Jansen 2016 ELR 125. 
93  Jansen 2016 ELR 125; Dickson 1995 CLJ 119; Dickson 1987 ILQ 751. 
94  Jansen 2016 ELR 125; Dickson 1995 CLJ 119; Dickson 1987 ILQ 751. 
95  Zimmermann and Du Plessis 1994 RLR 15, 17. 
96  See para 2.1.1 of this study. 
97  See para 2.1.1 of this study. 
98  Belling 2013 KULR 43, 47; Jansen 2016 ELR 126; Zimmermann and Du Plessis 1994 RLR 15. 
99  According to the natural law approach, a law can only be recognised as valid if it is in accordance 

with "general principles of justice and morality". See Humby et al Law and Legal Skills in South 
Africa: Jurisprudence 398; Hall 2001 EJIL 271-273; Paterson A Companion to Philosophy of Law 
and Legal Theory 44-60. 

100  Jansen 2010 JETL 4; Jansen 2016 ELR 126. 
101  Jansen 2016 ELR 126. Restorative justice has reconciliatory goals as opposed to retributive 

goals in order to resolve a dispute and restore equity. Under this theory the harm that has 
resulted has to be repaired. See Jansen 2010 JETL 4-5. 

102  Jansen 2010 JETL 4-5; Jansen 2016 ELR 126. 
103  Belling 2013 KULR 43; Jansen 2010 JETL 4-5. 
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Restitutio is an essential part of the unjustified enrichment law operating in civil law 

systems104 such as the German legal system.105 The concept of restitutio elevates 

the idea of corrective justice to considerable importance.106 Corrective justice 

ensures that compensation is made to a party who has suffered loss due to the 

actions of another.107 

Corrective justice is, therefore, essentially a method by which the parties are 

reinstated to their respective positions before the enriching event took place and 

thereby ensuring equity between the parties.108 When the parties are reinstated to 

their original positions, the injustice that resulted due to the enrichment is 

corrected.109 Corrective justice aims to "restore" parties to the positions they were 

in before the enrichment occurred and not to place the parties in new positions 

which might be considered more fair than their original position.110 

The Pandectists applied the principles of restorative justice111 and restitution found 

in natural law in order to avoid that an unfair advantage is gained by one party at 

the expense of another.112 The Pandectist writers based their understanding of 

enrichment on the idea that a claim for unjustified enrichment protected moral 

values.113  

The origin of the German law of unjustified enrichment is partially found in the 

Roman law principles. The Roman law principles identified by De Vos114 and 

Juentgen115  allow for property to be claimed for reasons similar to the reasons put 

forth by the German law of unjustified enrichment. Some of the principles of the 

                                       
104  Civilian law systems refer to law systems where the law followed is entirely captured in written 

text. See Dickson 1987 ICLQ 751; Jansen 2016 ELR 132. See also para 2.2.1 of this study. 
105  Jansen 2010 JETL 3; Jansen 2016 ELR 126. 
106  Jansen 2010 JETL 4; Jansen 2016 ELR 128. 
107  Jansen 2010 JETL 4; Jansen 2016 ELR 128. 
108  Jansen 2010 JETL 4; Visser 2009 Stell LR 462. 
109  Visser 2009 Stell LR 462. 
110  Visser 2009 Stell LR 462. 
111  The difference between restorative justice and corrective justice is explained in Visser 2009 Stell 

LR 462. 
112  Dawson 1981 BULR 274; Jansen 2016 ELR 126. 
113  Dawson 1981 BULR 274. 
114  De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 120. 
115  Juentgen 2002 CLR 507. 
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German law of unjustified enrichment, however, resonate with the principles found 

in natural law as Jansen116 and Dickson117 suggest. German law of unjustified 

enrichment, therefore, originated essentially in Roman law and incorporated the 

Pandectist notion of natural law and principles associated with natural law. 

2.3 The nature of a claim for unjustified enrichment 

After the codification of German law, unjustified enrichment was mainly viewed as 

a means to correct an injustice.118 Dawson119 maintains that "[e]nrichment through 

loss of another had come to seem a special and aggravated form of injustice". This 

is true not only for German law but for European law in general.120 The law of 

unjustified enrichment is therefore based on the idea that the injustice caused by 

the enrichment must be corrected.121  

Consequently the "task of balancing the equities" is the main objective of the 

German law of unjustified enrichment.122 Equity is achieved by allowing a claim for 

unjustified enrichment in instances of enrichment where the enrichment is deemed 

unfair.123 The German concept of unjustified enrichment therefore extends beyond 

the Roman law condictiones.124 

An unjustified enrichment claim under German law most commonly finds realisation 

in instances where property has been transferred in terms of a contract that is void 

                                       
116  Jansen 2016 ELR 125. 
117  Dickson 1995 CLJ 120; Dickson 1987 ICLQ 761. 
118  Dickson 1987 ICLQ 771; Jansen 2010 JETL 4; Zimmermann 1995 OJLS 413; see para 3.2 for 

the discussion of the nature of an unjustified enrichment claim in South African law. 
119  Dawson 1981 BULR 276. 
120  Dawson 1981 BULR 276; Jansen 2010 JETL 4. 
121  Dawson 1981 BULR 274; Zimmermann 1995 OJLS 404; see para 2.1.2 of this study, where 

corrective justice is discussed. See also 94 RGZ 253 1918, where the court indicated that a 
decision needs to be taken that is equitable in the light of the facts of the case. 

122  Dawson 1981 BULR 274; see para 2.1.1 of this study, where balancing of injustices is discussed. 
123  Dawson 1981 BULR 274; see para 2.1.1 of this study where the principles of fairness and equity 

is discussed. 
124  Zimmermann 1995 OJLS 413; see also para 2.1.1 of this study. 
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or voidable125 and no other recourse is left but an unjustified enrichment claim.126 

A void or voidable contract has the effect of unjustifiably enriching a person who 

obtains a particular advantage without the existence of a legal reason for such a 

gain.127 The BGB specifically provides that an unjustified enrichment claim is the 

remedy to be applied where a contract is void or voidable.128 

Enrichment may also occur where a person infringes on the right of another person, 

for example, if one person uses an object to his/her advantage without the 

permission of the owner.129 

The abstract theory of passing of ownership operates in German law.130 The abstract 

theory provides for ownership to pass even where a contract is without legal 

basis.131 The abstract theory is based on the principle of abstraction.132 The principle 

of abstraction was developed by the Pandectists and states that a contract in terms 

of which property is to be exchanged must be treated apart from the actual 

exchange.133 Accordingly, ownership may have passed even where a contract is void 

or voidable.134 The ownership may therefore pass in terms of the intended 

agreement between the parties and the transfer of the property in accordance with 

the original agreement.135 

                                       
125  A contract is void when: (a) a person did not have the legal capacity to enter into a contract at 

the time of entering into the contract; (b) when there is a statutory prohibition on the conclusion 
of the contract; or (c) where the contract is concluded contrary to the prevailing moral 
principles. A contract is voidable where: (a) a party erred regarding the contents of the contract 

or the parties to the contract or where the contract was concluded due to duress or deceit. 
Dannemann German Law of Unjustified Enrichment and Restitution: A Comparative Introduction 
289-299; Jansen 2010 JETL 13; Visser Unjustified Enrichment 103. 

126  Dickson 1995 CLJ 120; Dickson 1987 ILQ 761; Jansen 2010 JETL 8; Zimmermann 1995 OJLS 
405. 

127  Dickson 1987 ILQ 774; Scheltema 2004 MJECL 86. 
128  Jansen 2010 JETL 10; paras 346-361 of the BGB. As is the case in South African law, see Dickson 

1987 ILQ 761  
129  Zimmermann 1995 OJLS 418. 
130  Dickson 1995 CLJ 120; Dickson 1987 ILQ 773; Hellwege 1999 RLR 107. 
131  Dickson 1995 CLJ 120; Dickson 1987 ILQ 773. 
132  Dickson 1987 ILQ 773; Zimmermann 1995 OJLS 408. 
133  Dickson 1987 ILQ 774. 
134  Dickson 1987 ILQ 774. 
135  Dickson 1987 ILQ 774. 
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Where enrichment has occurred, the net gain is calculated by comparing the existing 

value of the estate with the value of the estate would have had the enrichment not 

occurred.136 The enriched party is allowed to subtract from the enrichment claim 

any value the other party received and also any pecuniary loss which is causally 

related to the enrichment that the enriched party may have suffered.137 

2.3.1  When enrichment is classified as unjustified 

The term "enrichment" in German law includes a tangible advantage such as the 

transfer of a specific object, as well as an intangible advantage such as a superior 

trading position gained through unfair competition.138 Enrichment is the gain that 

the enriched party received in total at the cost of another.139 Unjustified enrichment 

occurs, as previously indicated in para 1.1.1, when there is no legal cause for the 

transfer of property.140 The enrichment only had to be transferred without a 

justifiable reason; the reasons as to why the transfer is unjustified are not 

extensively examined.141 

The Pandectists142 concluded that enrichment, as used in Roman law and 

incorporated into German law, referred to property which a person gained at the 

expense of another person who transferred the property in question to the first 

mentioned person.143 

It is important to note that not every instance of gain leads to a claim for unjustified 

enrichment.144 A claim for unjustified enrichment can only be made in an instance 

where a party gains an unfair advantage at the cost of someone else.145  

                                       
136  Juentgen 2002 CLR 525; Zimmermann 1994 Acta Juridica 137. 
137  Juentgen 2002 CLR 525; Zimmermann 1994 Acta Juridica 137. 
138  Dickson 1987 ILQ 783. A superior trading position gained through unfair competition is for 

example the situation where a party is privileged to information that is not available to a 

competitor.  
139  Dawson 1981 BULR 274. 
140  Dickson 1995 CLJ 120; Zimmermann 1995 OJLS 406. 
141  BGB para 814; Jansen 2010 JETL 12. 
142  See para 2.2.2 of this study. 
143  Dawson 1981 BULR 274. 
144  Zimmermann 1995 OJLS 404. 
145  Belling 2013 KULR; Zimmermann 1995 OJLS 404. 
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Enrichment is unjustified if one person, without any legal grounds, gained an 

advantage that legally belongs to another.146 Enrichment is also unjustified where 

the transfer of the property forming the object of the enrichment did not fulfil some 

legal purpose, in other words there was no justifiable legal cause.147 The 

performance, therefore, had to be sine causa in order for a claim of unjustified 

enrichment to succeed, as previously mentioned in paragraph 1.1.1.148  

Enrichment is justified, however, where the impoverished person permitted the 

disadvantage knowingly and without error.149 Two methods may be applied to 

differentiate cases of unjustified enrichment from cases where enrichment is 

justified.150  

The first method maintains that all instances of enrichment which adhere to the 

general requirements of an unjustified claim are instances of unjustified 

enrichment.151 The first method is supported by the BGB.152 The second method is 

to regard only those cases of enrichment which resemble a certain standardised 

action as cases of unjustified enrichment.153 This second method is regarded as a 

more conservative approach to unjustified enrichment and reflects a limited 

application of the Roman law condictiones.154 

A further aspect to consider when determining whether enrichment is unjustified, is 

the manner in which the enrichment fell into the possession of the party in 

question.155 The most common method through which a person obtains an 

advantage is by means of the transfer of property to eliminate some obligation owed 

or presumably owed to another.156 An obligation to transfer property is determined 

                                       
146  Belling 2013 KULR 43; Zimmermann 1995 OJLS 404. 
147  Belling 2013 KULR 58; Zimmermann and Du Plessis 1994 RLR 59-60. 
148  Belling 2013 KURL 50; Zimmermann and Du Plessis 1994 RLR 60. 
149  Belling 2013 KURL 57-58. 
150  Zimmermann 1995 OJLS 404. 
151  Zimmermann 1995 OJLS 404. 
152  Para 814 of the BGB; Zimmermann 1995 OJLS 404. 
153  Zimmermann 1995 OJLS 404. 
154  Zimmermann 1995 OJLS 404. 
155  Zimmermann 1995 OJLS 404-405. 
156  Dawson 1981 BULR 274; Zimmermann 1995 OJLS 405. 
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by the rules found in the law of obligations.157 An obligation can arise by operation 

of law, for example, if a person damages another’s property and is legally obligated 

in terms of the law of delict to repair the damage, or by a contractual undertaking.158  

Where property is transferred in terms of the law of obligations, such a transfer is 

made for a specified purpose, the purpose being the elimination of some 

obligation.159 The transfer is deemed unjustified if the transfer does not satisfy the 

specific purpose, in other words, if the transfer does not fulfil some obligation.160  

Where a transfer is made with the aim of satisfying a claim for compensation, but 

it turns out that the party to whom the transfer was made did not suffer damage, 

no obligation is fulfilled.161 Where property is transferred in terms of a purported 

contract, but the contract turns out to be invalid, property is transferred without 

satisfying some obligation.162  

In order to rectify the transfer made in error a set of legal rules should be followed 

in order to determine how restitution should be made.163 These legal rules are found 

in the law of unjustified enrichment.164 

2.3.2  Restitution 

Where one party causes another harm or damage, such harm or damage should be 

restored by the party who caused the harm.165 Restitution also has to be made 

where  legal grounds existed but after the transfer ceased to exist.166 It follows that 

                                       
157  Dickson 1987 ICLQ 767; Zimmermann 1995 OJLS 405. Law of obligations is defined as "that 

part of patrimonial law which regulates a person’s right and obligations stemming from contracts 
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legal right. Jansen 2010 JETL 3.  
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159  Zimmermann 1995 OJLS 405. 
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161  Zimmermann 1995 OJLS 405. 
162  Belling 2013 KULR 51; Zimmermann 1995 OJLS 405. 
163  Zimmermann 1995 OJLS 405. 
164  Zimmermann 1995 OJLS 405. 
165  Belling 2013 KULR 56; Zimmermann and Du Plessis RLR 14; Zimmermann 1995 OJLS 403; see 

151 RGZ 361 1936. 
166  Zimmermann and Du Plessis RLR 19. 



 

21 
 

a person should not be allowed to enjoy some advantage at the expense of 

another.167 As previously mentioned in paragraph 2.1.1, German law incorporated 

the law of enrichment in order to ensure that no injustice results due to 

enrichment.168 The law of enrichment therefore prohibits a person from remaining 

enriched at the cost of another.169  

As previously mentioned, restitutionary provisions in Roman law were based on the 

condictiones with their limited application.170 There were two instances recognised 

in the application of the condictiones where a claim for enrichment was limited to 

the value of the property remaining.171 The two instances were regarded as 

exceptions and related to the personal status of the parties.172 The first instance 

related to gifts made between a husband and wife and the second to the liability of 

a minor where the minor obtained property without the consent of his/her 

guardian.173 

As discussed above, the German law of enrichment originated partially in the 

principles of natural law.174 The German law of enrichment consequently inherited 

some characteristics attributable to natural law.175 One such characteristic is that a 

party should be allowed to claim and make use of property which is legally due to 

him/her.176 The fact that a party is forced to return the enrichment serves the 

concept of higher moral values found in the natural law.177 

The law of unjustified enrichment aims to restore an advantage which one party 

gained at the cost of another.178 An advantage could have been gained due to the 

                                       
167  Zimmermann 1995 OJLS 403. 
168  Jansen 2010 JETL 4; Zimmermann 1995 OJLS 403. 
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performance under a void or voidable contract.179 The focus of the law of unjustified 

enrichment is solely on the position of the enriched party.180 If the enriched party 

gained some advantage which should have legally passed to the impoverished party, 

the enriched party has to make restitution.181 

Whether the other party has in fact been impoverished has no bearing on a claim 

for unjustified enrichment.182 The fact that the enriched party is in possession of 

something that legally belongs to another infringes on the natural law principle that 

one should respect the right to property of another and the enriched party should 

make restitution.183  

The BGB clearly creates a duty of restitution in cases where legal justification, which 

is the result of a contractual relationship, for some reason no longer exists.184 The 

duty of restitution also exists in cases where the end result which was intended to 

be realised by the performance does not come into being.185 Restitution should only 

be made where the enrichment would legally belong to the claimant.186  

The contractual remedy of restitution, applicable where a contract is unwound, as 

found,  for example, in the English law, is not known in German law.187 German law 

does however provide for the restoration of property in an unjustified enrichment 

claim.188 What is of relevance to note is that German law specifically provides for an 

                                       
179  Scheltema 2004 MJECL 75, 77. 
180  A comparison with the law of delict can also be drawn here. Where the law of unjustified 

enrichment is concerned with the position of the enriched party, the law of delict is concerned 
with the position of the harmed party. Zimmermann 1995 OJLS 404. 

181  The advantage gained by a harmed party in a delictual claim is of no concern to the finding that 
some harm should be repaired. Zimmermann 1995 OJLS 404. 

182  Zimmermann 1995 OJLS 404. 
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unjustified enrichment claim where a person has been unjustly enriched apart from 

the specific set of rules for the termination of void contracts.189  

The contractual remedy of rescission is however recognised in German law.190 

Where a contract is rescinded the principles of unjustified enrichment are 

applicable.191 Once a contract has been rescinded, a new contractual relationship 

comes into existence.192 

German law distinguishes between two different methods to effect restitution in the 

case of invalid contracts.193 These methods are based, firstly, on the unjustified 

enrichment principles and, secondly, on the rules which German law provides for 

the termination of invalid contracts.194 

Unjustified enrichment principles in German law are relied upon to ensure that the 

parties are placed in the position they were in before the void contract was entered 

into when a claim for unjustified enrichment is instituted.195 In essence the 

enrichment action used in German law requires that the enriched party must restore 

to the other party that with which he was enriched. The effect is that where 

enrichment occurred, which is at another’s expense regardless of whether it is due 

to performance made by another or in some other way, the enrichment has to be 

returned.196  

The object with which a party is enriched as well as the fruits associated with the 

enrichment must be returned if the object or the value thereof cannot be 

returned.197 The enrichment with which the enriched party has been enriched should 

be returned and not the amount the impoverished party has lost.198 Restitution in 
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kind is normally made in terms of an unjustified enrichment claim.199 A claim for 

money will be allowed instead of the prevailing restitution in kind in certain 

situations, for instance where it is no longer possible to return the same subject 

matter.200 In the case where a particular object cannot be claimed the principles of 

Roman law adopted by German law allow for a sum of money equivalent to the 

value of the object to be claimed.201 

When restitution is made, the enriched party also has to account for his/her 

profits.202 The right to make use of the property belongs to the legal owner, and 

the enriched party should therefore account for profit.203 The enriched party may 

subtract any losses relating to the object of enrichment from the profits.204 

2.4 Defences against an unjustified enrichment claim 

Only the enrichment that exists at the time of the institution of the action may be 

claimed.205 Where the enrichment no longer exists, the enriched is no longer 

obligated to return the enrichment or to make restitution.206 The fact that the 

enriched does not have to offer the return of the enrichment once it is lost adds to 

the concept that enrichment is based on equity.207 It would be unfair to hold a party 

accountable to return something which he/she no longer possesses which he/she 

reasonably believed to be his/her own to do with as he/she wishes.208 
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2.4.1  The defence of loss of enrichment 

The defence of loss of enrichment is the most common defence against an 

unjustified enrichment claim, since if proven, it shows that no enrichment occurred 

and therefore that no liability exists.209 In terms of German law the question of 

whether the defendant party is enriched carries more importance than the question 

of whether the enrichment occurred with legal cause, hence the increased use of 

the defence of loss of enrichment.210  

The general principle is that even though the enriched party is obliged to restore 

his/her enrichment,211 the enriched party should "never dip into his own pocket".212 

The enriched party is liable only for that with which his/her estate has increased.213 

The defence of change of position operates to ensure that the enriched is "never 

left in a worse position than if he had never received the enrichment at all".214 If 

equity dictates that an enriched party has to return the enrichment, equity cannot 

require the return of the enrichment if the enrichment no longer exists.215 

The enriched party therefore simply has to prove that the enrichment had been lost 

in order to avoid liability under an unjustified enrichment claim.216 A defendant can 

therefore never be required to compensate a plaintiff out of his/her own estate for 

the loss of enrichment unless such loss occurred after he had become aware of the 

lack of legal basis for his/her receipt of the enrichment or after an action for 

unjustified enrichment had already been instituted.217  

Loss of enrichment may have been caused by the actions of a third party.218 If a 

third party caused the enrichment to decrease in value, the defence of loss of 

                                       
209  Juentgen 2002 CLR 525. 
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enrichment is still a valid defence.219 The loss of enrichment, therefore, need not 

have been caused by the defendant.220  

The argument can be made that the defence of loss of enrichment in German law 

has created unfair discrimination against the person who received the 

enrichment.221 It simply has to be proven that the enrichment was lost in order to 

escape liability.222 The fact that the enriched party bears the burden of proof 

opposed to the impoverished party who bears the burden to prove that he/she was 

impoverished ensures that equity does prevail.223 

The defence is qualified in two instances.224 The first is that a claim for unjustified 

enrichment may be instituted where some expense was saved even if the defendant 

of the action is not in possession of any enrichment.225 The second is that the 

enrichment is not erased since more has been paid than what the enrichment is 

worth.226  

The reciprocal performance is to be ignored in the calculation of the value of the 

enrichment.227 The defence of loss of enrichment is however available for individuals 

who received the enrichment due to unfair pressure.228  

The limited application of the principles of unjustified enrichment only in so far as 

the enrichment remains in existence is deemed fair due to the equitable nature of 

German unjustified enrichment law, as mentioned above.229 The defence is 

therefore only available to a bona fide party.230 Only the individuals who are 

unaware of the enrichment are given recourse to resort to the protection of the 
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principles of unjustified enrichment.231 A party who is aware or who became aware 

that the enrichment was unjust cannot be allowed to rely on legal relief based on 

the principle of equity.232  

The Pandectist notion, explained above in paragraph 2.2.2 of this study, also 

indicates that where a person has become aware of the enrichment, loss of 

enrichment cannot be claimed.233 All expenses the enriched party had in relation to 

maintain the property with which he/she was enriched may be subtracted from the 

claim.234 

The estate of the enriched is calculated on two occasions, once when the enriched 

party is unaware that he/she has been enriched and secondly when the enriched 

party becomes aware of the enrichment.235 Loss of enrichment is not taken into the 

calculation of enrichment once the enriched is aware of the enrichment.236 Only 

events that can be causally connected to the loss of the enrichment should be taken 

into account.237  

The enriched party is allowed to raise a defence of loss of enrichment against the 

enrichment claim due to the loss of the enrichment only in the appropriate 

circumstances.238 The enriched party is therefore only liable for the actual 

enrichment at the time that the action is instituted.239 If the loss occurs after the 

claim for enrichment is instituted, the defence of loss of enrichment is not 

available.240  
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The defence of loss of enrichment or the defence of change of position is recognised 

by the BGB.241 Even though Roman law strongly influenced the German law of 

enrichment, the "propensity of enrichment to fade away" was not known in Roman 

law.242 The development of the defence of loss of enrichment in German law was 

therefore necessary to ensure that the all-important principle of equity prevails.243  

In order to determine whether the enrichment was in fact lost, the estate of the 

enriched party has to be examined thoroughly.244 It might be that the enrichment 

does not exist in the same form as before the enriched party took possession of the 

property at the time the enrichment occurred.245 It is possible that the enrichment 

changed form.246 For example, if the enriched party received an object unjustly 

without knowledge that the receipt was unjust and subsequently sold the object, 

the enrichment still exists in the enriched party’s estate in the form of cash.247 

The need for a causal link is especially applicable in cases where money is the object 

of enrichment.248 A causal link means that it must be shown that the subsequent 

advantage is as a result of the enrichment. Similarly, where a liability of the enriched 

party was erased by his/her receipt of the enrichment, the enrichment is not lost.249  

The causality principle in the German law places the onus on the enriched party to 

show that the enrichment was lost.250 If the impoverished party proved that he/she 

was indeed impoverished, the onus shifts to that party.251 It follows that the 

enriched party is in the best position to account for the enrichment.252 
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In order to give effective protection to the impoverished party, German law 

developed the maxim that allows the "following of the gain into its product".253 The 

maxim allows for situations where the enrichment has been used to obtain some 

advantage by the receipt and use of the property and ensures that the enrichment 

does not diminish, but attach to the resultant gain, for example where the enriched 

party uses money to pay his/her debts.254  

What is of importance is that the law of unjustified enrichment is concerned with 

erasing unjustified gains.255 There must therefore exist a causal link between the 

enrichment and the subsequent product.256 

Dawson257 argues that the fact that the enrichment is lost, does not mean that 

equity will necessarily prevail when protecting an enriched party from such loss. It 

is equitable to place the risk on the enriched party since he/she made the decision 

to engage in an economic transaction and thereby accepted all risks ensuing from 

such transaction.258 Where both parties are at fault, the property is divided 

proportionate to the degree of the fault of the parties.259 

2.4.1.1  How enrichment is lost 

Enrichment may be lost through various methods.260 Firstly, the enriched party can 

give the enrichment away.261 Secondly, the enriched party may lose or destroy the 

enrichment.262 Thirdly, the object of enrichment may be stolen by a third party.263 
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Fourthly, the enrichment can simply fade away.264 For example, money can lose its 

value through events such as "hyperinflation".265  

The enriched party will also escape liability where an agent of the enriched party 

steals, destroys or loses the object of enrichment.266 As indicated above, payment 

to a third party to alleviate some liability does not erase the liability.267 

Enrichment is not lost if the enriched party knew that the enrichment was not 

justified or if the enrichment was transferred in accordance with a moral duty.268 

2.4.1.2  The influence of fault on the defence of loss of enrichment 

The defence of loss of enrichment may only be claimed where there is no fault on 

the side of the party wishing to rely on such defence.269 Dawson270 indicates that 

Windsheid, one of the leading Pandectist writers, indicated that fault is a factor to 

consider when determining whether enrichment occurred or not.271 Where the 

property with which the enriched party has been enriched is subsequently lost 

without fault, no enrichment can be claimed.272 The loss could have occurred by 

accident or with the intentional or negligent conduct of the enriched party.273  

Where the enrichment was eliminated due to the fault of the enriched party, the 

impoverished party may validly institute a claim for unjustified enrichment.274 Where 

the enriched party acted in fault, he/she is liable for the full value that he/she 
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received.275 Fault includes instances where the enriched party was aware that 

he/she received the enrichment unjustly.276 

After the action has been instituted the enriched party is from such moment liable 

for interest and for the fruits collected and that could have been collected but which 

the enriched party failed to do.277 The enriched party may subtract all necessary 

expenses in relation to the enrichment and may remove any additions that can 

reasonably be removed.278 

2.4.2  Other defences 

Apart from the defence of loss of enrichment, several other defences against an 

enrichment claim are instituted in the German law of unjustified enrichment. A 

second defence to an unjustified enrichment claim is that the claim may be reduced 

by the value of the costs that the enriched incurred in relation to the enrichment. 

These costs should have been incurred in a bona fide manner.279 These costs reduce 

the estate of the enriched while maintaining or increasing the value of the 

enrichment.280 

A third defence is that the advantage was gained since the plaintiff performed duties 

under a contract at an earlier time than what was contracted for.281 The claim for 

unjustified enrichment will further be denied where the performer was aware that 

there was no duty to perform.282 Where the performance was made on the basis of 

a moral duty or common decency, a claim for unjustified enrichment cannot be 

raised.283 
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2.5  The introduction and development of the Zweikondiktionentheorie 

The principles set out by the defence of loss of enrichment284 cause problems in 

cases of performance made in terms of a contract that for some reason has been 

invalidated.285 The Zweikondiktionentheorie operates to negate unfair 

consequences that might result from the defence of loss of enrichment in instances 

where reciprocal performance occurs in terms of a void contract.286 

The Zweikondiktionentheorie specifically operates in instances where the defence 

of change of position is raised against an unjustified enrichment claim.287 The 

Zweikondiktionentheorie operates under the assumption that two separate 

unjustified enrichment claims vest from one incident.288 

An example of the Zweikondiktionentheorie is where a person buys a vehicle and 

the vehicle is subsequently destroyed, but it turns out that the contract of sale is 

void.289 The purchase price can be claimed, but the vehicle cannot be claimed since 

it was destroyed, leaving the other with nothing.290 One party may therefore claim 

for enrichment while the other party is left with nothing, which is a direct result of 

the defence of change of position.291 

One option is that the seller claims the object he delivered to the buyer in terms of 

the contract and the buyer may refuse to return the object until the seller returns 

the money the buyer paid for the object in question.292 The other option is that the 

buyer is obliged to return the object and institute a separate enrichment claim for 

the money paid to the seller.293 The first option exemplifies the Saldotheorie which 
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is discussed further in paragraph 2.6 below.294 The Zweikondiktionentheorie applies 

where the second option is followed.295 

The Zweikondiktionentheorie determines that where the seller lost the enrichment 

he received from the buyer, which means he/she cannot be held liable for the 

enrichment, the buyer has no claim for the enrichment.296 The buyer is obliged to 

return the property that caused his estate to be enriched.297 The buyer in such 

circumstances not only loses that which he received under the defective contract, 

but also what he performed.298 For this reason, the Zweikondiktionentheorie has 

fallen out of favour in German law and the Saldotheorie as discussed in the following 

paragraph 2.6 is followed more regularly.299 

The Zweikondiktionentheorie still finds application in German law where the 

defendant acted mala fide, and the contract is void due to fraud, duress or 

immorality.300 A party who committed fraud or instigated duress will have no 

recourse to an unjustified enrichment claim.301 Where the contract is void due to 

immorality, neither of the parties are allowed to institute an unjustified enrichment 

claim.302 

What is of importance to note is that the Zweikondiktionentheorie allows for only 

one action for unjustified enrichment to be instituted for a single act of 

enrichment.303 Each instance of enrichment is therefore investigated in isolation.304 

                                       
294  Jansen 2010 JETL 10-12; Mächtel 2004 GLJ 43; De Vos Verrykingsaanspreeklikheid in die Suid-

Afrikaanse Reg 132. 
295  Jansen 2010 JETL 10-12; Mächtel 2004 GLJ 43; De Vos Verrykingsaanspreeklikheid in die Suid-

Afrikaanse Reg 132. 
296  Jansen 2010 JETL 10-12; Mächtel 2004 GLJ 43; De Vos Verrykingsaanspreeklikheid in die Suid-

Afrikaanse Reg 132. 
297  Dickson 1987 ILQ 774; Jansen 2010 JETL 10-12; Zimmermann 1995 RLR 414. 
298  Dickson 1987 ILQ 774; Jansen 2010 JETL 10-12. 
299  Jansen 2010 JETL 10-12; Mächtel 2004 GLJ 43; De Vos Verrykingsaanspreeklikheid in die Suid-

Afrikaanse Reg 132. 
300  Scheltema 2004 MJECL 87; Visser Unjustified Enrichment 105. 
301  Mächtel 2004 GLJ 43; Scheltema 2004 MJECL 87; Visser Unjustified Enrichment 105. 
302  Mächtel 2004 GLJ 43; Visser Unjustified Enrichment 105. 
303  Mächtel 2004 GLJ 43; Zimmermann and Du Plessis 1994 RLR 41; Visser Unjustified Enrichment 

105. 
304  Mächtel 2004 GLJ 43; Zimmermann and Du Plessis 1994 RLR 41; Visser Unjustified Enrichment 

105. 



 

34 
 

In the case where contracts result in two instances of enrichment, neither of the 

facts of the separate instances has any bearing upon the claim of the other.305  

If, for example, it is found that fault was evident in one claim for enrichment, it does 

not automatically mean that fault was evident in the second claim for enrichment.306 

It also means that the value received under one claim should not be taken into 

consideration as a contributing factor in the calculation of the value of the other 

claim.307 

2.6  The introduction and development of the Saldotheorie 

As previously mentioned in paragraph 2.2, German law defines enrichment as the 

"net gain" calculated by comparing the existing value with the value that the estate 

would have had if the enrichment did not occur.308 In an enrichment claim, the 

defendant is able to subtract anything the plaintiff received and any loss the 

defendant had in relation to the enrichment.309 Therefore, a party may deduct from 

the other party’s enrichment claim any loss of enrichment he/she incurred.310 

The same as with the Zweikondiktionentheorie, the Saldotheorie is most evident in 

situations where an agreement for the exchange of property is void for some 

reason.311 The Saldotheorie was introduced to rectify the inequitable results when 

the strict definition of enrichment is applied and the inequality that results from the 

                                       
305  Mächtel 2004 GLJ 43; Zimmermann and Du Plessis 1994 RLR 41; Visser Unjustified Enrichment 

105. 
306  Mächtel 2004 GLJ 43; Zimmermann and Du Plessis 1994 RLR 41; Visser Unjustified Enrichment 

105. 
307  Mächtel 2004 GLJ 43; Zimmermann and Du Plessis 1994 RLR 41; Visser Unjustified Enrichment 

105. 
308  Juentgen 2002 CLR 525; Scheltema 2004 MJECL 87; Zimmermann 1994 AJ 137. 
309  Juentgen 2002 CLR 525; Zimmermann and Du Plessis 1994 RLR 41; Zimmermann 1994 AJ 137. 
310  Zimmermann and Du Plessis 1994 RLR 41. 
311  Dawson 1981 BULR 294; Zimmermann and Du Plessis 1994 RLR 42 
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defence of loss of enrichment.312 It is specifically applied to correct the effects of 

the Zweikondiktionentheorie.313  

The Saldotheorie exists in German law on the basis of the argument that it is not 

fair to separate two claims that are linked by means of a reciprocal contract merely 

because an unjustified enrichment claim arose.314 The claims should remain linked 

and dealt with as one legal act.315  

Mächtel316 equates the Saldotheorie with the net-gain theory. In terms of the net-

gain theory, where one party is unable to return the enrichment, the other party 

may withhold that which he had received and only return the balance between the 

difference in the value of the performance.317 

The goal of the Saldotheorie is to protect the seller from being liable for more than 

the "net gain" of what he received.318 The Saldotheorie ensures that the seller is 

not held responsible for the return of the purchase price where the seller will be left 

without the performance he rendered.319 The performance the seller rendered in 

return for the purchase price therefore has to be returned to the seller.320 If the 

performance cannot be returned, the seller is no longer obliged to deliver the 

purchase price.321 

The risk is transferred to the receiver of the enrichment and excludes the defence 

of loss of enrichment in the case of reciprocal performance in terms of a defective 

contract.322 The Saldotheorie should be used where it is impossible to make the 

                                       
312  Dawson 1981 BULR 295; Dickson 1987 ILQ 1987; Jansen 2016 ELR 141; Juentgen 2002 CLR 

525. See also RGZ 163 BHZ 1, 75 (81); RGHZ 53; BGHZ 57 where the German courts indicated 
that the Zweikondiktionentheorie was insufficient and that the Saldotheorie had to apply, as 
discussed in Zimmermann and Du Plessis 1994 RLR 41-42. 

313  Visser 1992 Acta Juridica 217. 
314  Sonnekus 2008 SALJ 122. 
315  Sonnekus 2008 SALJ 122. 
316  Mächtel 2004 GLJ 44. 
317  Mächtel 2004 GLJ 44; De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 133. 
318  Dawson 1981 BULR 295. 
319  Dawson 1981 BULR 295. 
320  Dawson 1981 BULR 295. 
321  Dawson 1981 BULR 295. 
322  Visser Unjustified Enrichment 104. 
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return of performance to restore the parties to their original positions.323 Under the 

Saldotheorie, the balance is calculated, and the remaining difference is returned in 

satisfaction of the claim.324  

Dickson325 recognises that where reciprocal performance is involved, both parties 

have an enrichment claim, but the Saldotheorie is used to calculate the value of the 

claim as a net gain. The original contract is used as a guiding factor in the 

calculations.326 Therefore, the risk of the loss is on the party who maintains control 

over the object.327 The enrichment claim of the receiver must be reduced to the 

extent to which he is unable to make restitution.328  

The Saldotheorie allows the value of what was received to be subtracted from the 

claim in order to protect the buyer from losing that which he performed and from 

the loss of the enrichment on the part of the seller.329 The buyer may subtract the 

value of his own performance from the seller. The buyer is also allowed to retain 

the performance of the seller until the seller returns the buyer’s performance.330 

The recipient must remain aware of the fact that he/she only received the 

enrichment because of what he/she gave in return.331 It follows that each party 

must bear his own loss.332 Each party provides a measure of "security" on which 

that party relies on in the transaction.333  

The Saldotheorie relies on the principle of set-off, which neutralises the effect of 

the defence of loss of enrichment is evident.334 Each party may then institute a claim 

of enrichment, which is set-off against one another and only the difference is paid 

                                       
323  Scheltema 2004 MJECL 87.  
324  Scheltema 2004 MJECL 87; Visser 1992 Acta Juridica 217. 
325  Dickson 1987 ILQ 786. 
326  Dickson 1987 ILQ 786. 
327  Zimmermann 1994 Acta Juridica 137. 
328  Zimmermann 1994 Acta Juridica 137. 
329  De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 133. 
330  De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 133. 
331  Mächtel 2004 GLJ 44; Juentgen 2002 CLR 526. 
332  Mächtel 2004 GLJ 44. Juentgen 2002 CLR 526. 
333  Mächtel 2004 GLJ 44; Juentgen 2002 CLR 526. 
334  Mächtel 2004 GLJ 44; Juentgen 2002 CLR 526. 
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out.335 The Saldotheorie is only to be used in cases where both parties are deserving 

of the same extent of protection that Saldotheorie can offer. The Saldotheorie allows 

for the deduction of the loss of enrichment if there is a counter claim for 

enrichment.336 

Instances where payment was agreed upon at some later time and delivery already 

occurred, is not evident, since there is no counter performance from which the seller 

can subtract his own performance.337 The application of the Saldotheorie is also 

inappropriate in cases where performance was procured due to fraud or duress, 

since in such cases the fraudster is not worthy of the protection that the law 

offers.338 

The Saldotheorie should also not be applied in cases where a contract is void due 

lack of legal capacity. If the Saldotheorie were to apply in cases where there is lack 

of capacity, it would render results similar to contractual validity which is the aim of 

the initial denial of validity of a contract.339  

Where loss of enrichment occurred, the net balance is taken into account.340 Where 

the impoverished party rendered performance, and the object of the performance 

was lost whilst it was in the possession of the enriched, the impoverished will not 

be able to claim the performance from the enriched.341 The enriched will however 

be able to claim in full for the reciprocal performance he/she has rendered, since 

his/her performance will comprise the net balance.342 The Saldotheorie therefore 

takes into account solely the performance rendered and disregards the position of 

the receiver.343  

                                       
335  Juentgen 2002 CLR 526. 
336  Dickson 1995 CLJ 122. 
337  Juentgen 2002 CLR 526; Visser 1992 Acta Juridica 217. 
338  Juentgen 2002 CLR 526; Visser 1992 Acta Juridica 217. 
339  Juentgen 2002 CLR 526; Visser 1992 Acta Juridica 217. 
340  Dawson 2013 BULR 295. 
341  Dawson 2013 BULR 295. 
342  Dawson 2013 BULR 295. 
343  Dawson 2013 BULR 295. 
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The BGB344 gives special protection to mentally disabled individuals in that it 

declares all transactions made by mentally disabled individuals void. Where a 

mentally disabled individual transfers property and receive property in return and 

subsequently resorts to an unjustified enrichment claim, the special protection 

granted by the BGB could in effect be negated.345 If the property received by the 

mentally disabled individual was lost, he/she will in effect be required to make full 

restoration to the other party whilst receiving nothing.346 

Mächtel347 is critical of the Saldotheorie due to the fact that the Saldotheorie fails to 

consider the fault either party might have had to bring about the enrichment.348 The 

Saldotheorie further fails to provide clear answers in instances where performance 

is made in advance. The Saldotheorie is also applied in cases involving minors.349  

Where a minor is involved, a contract is voidable because of lack of legal capacity.350 

In terms of the Saldotheorie, the minor might have to make some form of restitution 

which can in effect cause the minor to suffer a loss. Such a result is contrary to the 

general principle of providing minors with extensive protection.351 Another point of 

critique is that it affords maximum protection to the seller and no protection to the 

buyer.352  

The principles of German law intend to grant the receiver of the enrichment, who is 

unaware that he/she has been enriched, extensive protection where the enrichment 

has been lost. The protection is extended regardless of the manner of acquisition 

of the enrichment and the event that caused the loss of enrichment.353 This 

                                       
344  Paras 104 and 105 of the BGB; 86 RGZ 343 1915. 
345  Dawson 2013 BULR 295; Dickson 1987 ICLQ 786. 
346  Dawson 2013 BULR 295. 
347  Mächtel 2004 GLJ 45. 
348  Mächtel 2004 GLJ 45. 
349  Jansen 2016 ELR 142. 
350  Jansen 2016 ELR 142. 
351  Jansen 2016 ELR 142. 
352  Juentgen 2002 CLR 525; Zimmermann 1994 Acta Juridica 137. 
353  Dawson 1981 BULR 294. 
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protection is however deluded by the practical result of the application of the 

Saldotheorie.354 Dawson355 sets out this problem as follows: 

If the receiver gave something of value in exchange for his gain that has since 

diminished or vanished, then to the extent of the value given the risk of loss shifts 
and any loss that occurs is his. 

The Saldotheorie removes the focus from the receiver of the enrichment to the 

producer of the enrichment to solely focus on the protection of the producer’s 

loss.356 

Juentgen357 suggests that more flexibility should be allowed than what the 

Saldotheorie provides. The focus should be on the property received rather than 

taking the whole of the enriched party’s estate into consideration.358 The argument 

can also be made that the loss of enrichment may only be claimed in exceptional 

circumstances where due care has been given to determine whether it would be fair 

to place the loss of enrichment at the door of the plaintiff.359 Fault should also be 

factored in when determining what should be returned in an unjustified enrichment 

claim.360 

Due to the weaknesses identified above, the Saldotheorie is not applied in German 

law in instances of fraud, duress or immorality.361 In such cases the 

Zweikondiktionentheorie applies.362 

2.7 Conclusion 

German law of unjustified enrichment originated in Roman law by adopting certain 

Roman law principles, specifically the Roman law condictiones.363 Certain natural 

                                       
354  Dawson 1981 BULR 294. 
355  Dawson 1981 BULR 294. 
356  Dawson 1981 BLR 294. 
357  Juentgen 2002 CLR 527. 
358  Juentgen 2002 CLR 527. 
359  Juentgen 2002 CLR 527. 
360  Juentgen 2002 CLR 527. 
361  Scheltema 2004 MJEC L 87. 
362  Scheltema 2004 MJEC L 87. 
363  See para 2.2 of this study. 
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law principles also influenced the codifiers of the German law, specifically the 

principles of equity and fairness.364 

In German law, unjustified enrichment is used to prohibit and rectify an injustice 

that is the result of enrichment.365 Restitution has to be made where enrichment 

resulted.366 Unjustified enrichment cannot be claimed where the enrichment has 

been lost and the enriched party had no knowledge that he was enriched sine 

causa.367 

The Zweikondiktionentheorie and the Saldotheorie were introduced in order to 

regulate enrichment claims in instances of reciprocal performance.368 The 

Zweikondiktionentheorie recognises two separate instances of enrichment where 

performance was rendered by two parties.369 The Zweikondiktionentheorie operates 

effectively in instances where fault is involved, since fault influences the calculation 

of an unjustified enrichment claim.370 The Saldotheorie regards the reciprocal 

performance of two parties as a single act of enrichment. The value of the two acts 

of enrichment is calculated and subtracted from each other and the balance is paid 

out.371 The Saldotheorie operates effectively in cases where the enrichment was 

lost.372 

The South African law of unjustified enrichment and the introduction of the 

Zweikondiktionentheorie and the Saldotheorie into South African law of unjustified 

enrichment is discussed in chapter 3 of this study.  

                                       
364  See para 2.2 of this study. 
365  See para 2.3 of this study. 
366  See para 2.3 of this study. 
367  See para 2.4 of this study. 
368  See paras 2.5-2.6 of this study. 
369  See para 2.5 of this study. 
370  See para 2.5 of this study. 
371  See para 2.6 of this study. 
372  See para 2.6 of this study. 
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CHAPTER 3: UNJUSTIFIED ENRICHMENT IN SOUTH AFRICAN LAW 

3.1  Introduction 

In order to make a recommendation as to whether the Zweikondiktionentheorie or 

the Saldotheorie is better suited for application in South African law, the nature and 

principles of the law of enrichment of South African law have to be examined. 

The current chapter discusses the nature of an unjustified enrichment claim in South 

African law.373 The discussion is followed by an outline of how and the reasons as 

to why the two theories have been adopted into South African law.374  

Finally, criteria are deduced and developed in terms of which the two theories and 

the suitability of the application of the two theories in South African law can be 

measured.375 The resultant criteria are developed based on the theoretical principals 

presented throughout this study and are applied to various court cases indirectly 

applying the Zweikondiktionentheorie or the Saldotheorie in unjustified enrichment 

claims in chapters 4 and 5. 

3.2 The nature of an unjustified enrichment claim 

3.2.1 The Roman law condictiones 

The South African law received the Roman law actions by means of adoption of the 

Roman-Dutch law as part of the South African common law.376 The Roman law 

condictiones that is currently recognised as part of the South African law of 

unjustified enrichment are inter alia the condictio indebiti, condictio ob turpem vel 

iniustam causam, condictio causa data causa non secuta and the condictio sine 

causa specialis.377 These are the specific condictiones with which a claim for 

unjustified enrichment may be instituted.378 If a claim falls outside the parameters 

                                       
373  See para 3.2 of this study. 
374  See paras 3.3-3.4 of this study. 
375  See para 3.5 of this study. 
376  Nortjé case 139H-140A; St Helena Primary School case para 13; see para 2.2.1 of this study for 

the discussion of the adoption of the Roman law condictiones in German law. 
377  Eiselen and Pienaar Unjustified Enrichment 3; Nortjé case 140A; see para 2.1.1 of this study. 
378  Nortjé case 119A-120B. 
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of these specific enrichment condictiones, no claim for unjustified enrichment is 

available.379 

The condictio indebiti is an action instituted when property is transferred under the 

mistaken belief that some performance is due.380 The party who transfers the 

property therefore unknowingly made a mistake.381 A party who wishes to institute 

the condictio indebiti has to satisfy three requirements, namely:382 

1) that he/she has relinquished ownership or the lawful possession of something 

to the party subject to the action. 

2) the transfer of property took place due to the mistaken belief that the 

performance was lawfully due. 

3) the mistake had to be reasonable with consideration of the relevant 

circumstances – in other words an iustus error (excusable error). 

The condictio ob turpem vel inuistam causam may be instituted to claim property 

delivered in accordance with an agreement that is illegal.383 An agreement is illegal 

if an agreement results in an action that is contra bonos mores or against public 

policy in terms of the common law or if it is made illegal by statute.384 

The condictio causa data causa non secuta is used to claim property delivered in 

terms of an agreement but where no counter performance was made or where an 

agreement relies on a future assumption but the assumption did not realise.385 

                                       
379  Nortjé case 119A-120B. 
380  Eiselen and Pienaar Unjustified Enrichment 100; see para 2.2.1 for a discussion of the condictio 

indebiti in German law. 
381  Eiselen and Pienaar Unjustified Enrichment 100; Glover 2008 LRL 471; Visser 1992 Acta Juridica 

205; Visser Unjustified Enrichment 33. 
382  Eiselen and Pienaar Unjustified Enrichment 100-101; Glover 2008 LRL 471; Visser 1992 Acta 

Juridica 205; Visser Unjustified Enrichment 33. 
383  Eiselen and Pienaar Unjustified Enrichment 81; Glover 2008 LRL 471; Visser 1992 Acta Juridica 

205; Visser Unjustified Enrichment 33; see para 2.2.1 for the discussion of the condictio ob 
turpem vel iniustam causam in German law. 

384  Eiselen and Pienaar Unjustified Enrichment 81; Glover 2008 LRL 471; Visser 1992 Acta Juridica 
205; Visser Unjustified Enrichment 33. 

385  Eiselen and Pienaar Unjustified Enrichment 141; Glover 2008 LRL 471; Visser 1992 Acta Juridica 
205; Visser Unjustified Enrichment 33; see para 2.2.1 for a discussion of the condictio causa 
data causa non secuta in German law. 
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The condictio sine causa specialis is used in four instances. The first instance is 

where the causa for the performance has fallen away.386 The second is if a third 

party took possession of the property and it was subsequently lost.387 The third 

instance is where a banking institution effected payment in terms of a cheque which 

was countermanded or forged.388 The fourth instance is where ownership of 

property transferred but none of the other condicitiones is applicable.389 

3.2.2  The general enrichment action 

What is important to note is that, unlike German law, the South African law of 

enrichment does not recognise a general enrichment action.390 A general 

enrichment action does exist in practise as indicated in the McCarthy Retail case.391 

The general enrichment action is evident with reference to the general requirements 

of an enrichment action.392 

In the Nortjé case393 and the McCarthy Retail case394 the court, however, left the 

possibility open for the development of an unjustified enrichment claim.395 A general 

enrichment action has the potential to provide for the deficiency present in following 

the specific requirements of the Roman law condictiones and it will ensure that 

justice is ultimately achieved.396 

                                       
386  Eiselen and Pienaar Unjustified Enrichment 152; Glover 2008 LRL 471; Visser 1992 Acta Juridica 

205; Visser Unjustified Enrichment 33; see para 2.2.1 for a discussion of the condictio sine causa 
specialis in German law. 

387  Eiselen and Pienaar Unjustified Enrichment 152; Glover 2008 LRL 471; Visser 1992 Acta Juridica 
205; Visser Unjustified Enrichment 33. 

388  Eiselen and Pienaar Unjustified Enrichment 152; Glover 2008 LRL 471; Visser 1992 Acta Juridica 
205; Visser Unjustified Enrichment 33. 

389  Eiselen and Pienaar Unjustified Enrichment 152; Glover 2008 LRL 471; Visser 1992 Acta Juridica 
205; Visser Unjustified Enrichment 33. 

390  Nortjé case 140A; Dickson 1995 CLJ 123; Eiselen and Pienaar Unjustified Enrichment 9; O’Brien 

2009 TSAR 744; see para 2.2.1 for a discussion of the general enrichment action in German 
law. 

391  Nortjé case 138; Eiselen and Pienaar Unjustified Enrichment 9; McCarthy Retail case para 10. 
392  McCarthy Retail case para 10; see para 1.1.2 of this study. 
393  Nortjé case 139H-140A. 
394  McCarthy Retail case para 10.  
395  Eiselen and Pienaar Unjustified Enrichment 9; Glover 2009 SLR 475. 
396  Visser 2009 Stell LR 456. 
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After the decision made in the Nortjé case, it was, however, proven that a general 

enrichment action did exist in Roman-Dutch law.397 Despite the proof offered and 

the arguments made in favour of a general enrichment action, no such action has 

officially been recognised as such in South African enrichment law, even though 

such an action exists in practise.398 

Requirements for a general enrichment action, as envisaged in the Nortjé case, have 

been suggested.399 The requirements for a general enrichment action recommended 

would be the same as the requirements for the condictio indebiti400 minus the 

requirement of an iustus error401 as well as a public policy consideration such as the 

requirements necessary for the condictio ob turpem vel inuistam causam to be 

successful.402  

Without the requirement of an iustus error applicable to the condictio indebiti, the 

requirements for the condictio indebiti, condictio sine causa specialis and the 

condictio causa data non secuta are in essence the same.403 It is, however, argued 

by Visser404 that a general enrichment action should however be recognised in 

addition the specified condictiones.405 

3.2.3 The requirements for an unjustified enrichment claim 

Apart from the need to prove the specific requirements of the Roman law 

condicitiones, as set out in paragraph 3.2.2 above, four general requirements need 

to be evident in order to ascertain unjustified enrichment liability.406 These 

requirements were set out in the Kudu Granite case407 and were subsequently 

                                       
397  Eiselen and Pienaar Unjustified Enrichment 9; Scholtens 1966 SALJ 401-402. 
398  Eiselen and Pienaar Unjustified Enrichment 9; Visser 2009 SLR 454. 
399  See para 3.2.2. 
400  See para 3.2.2. 
401  See para 3.2.2. 
402  See para 3.2.2; Eiselen and Pienaar Unjustified Enrichment 9. 
403  Eiselen and Pienaar Unjustified Enrichment 9-10. 
404  Visser 2009 Stell LR 456; see para 3.2.2. 
405  Visser 2009 Stell LR 456; see para 3.2.2. 
406  Eiselen and Pienaar Unjustified Enrichment 25. 
407  Kudu Granite case para 17. 
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confirmed in cases such as the McCarthy Retail case408 and St Helena Primary School 

v MEC,409 namely: 

(a) The defendant must have been enriched; (b) The plaintiff must have been 

impoverished; (c) the enrichment of the defendant must be at the expense of 
the plaintiff; and (d) the enrichment must be unjustified (sine causa).  

These requirements, in addition to the requirements of the Roman law actions, have 

to be proven before a claim of unjustified enrichment will be allowed.410 

By its nature the South African law of unjustified enrichment does bear some 

similarities to the claim for unjustified enrichment under German law.411 The claim 

is first of all a claim for the return of the enrichment, and only when it is proven 

that this is no longer possible may a claim for monetary value equal to the worth of 

the enrichment be claimed.412  

The aim of an unjustified enrichment claim is the achievement of equity which 

functions as a core principle in an unjustified enrichment claim in South African 

enrichment law.413 Where a monetary claim is concerned, the lesser amount of the 

value with which one person’s estate had been increased or the value of the 

decrease of the other’s estate can be claimed.414 

In the Nortjé case415 the court indicated that an enrichment claim is not based on 

actual value, but for that which the court calculates to be the value of the unjustified 

enrichment. In the Fletcher case416 the court indicated that the claim is generally 

for the value with which the property increased. Where the application of the 

formula would lead to "inequitable results", the claim should only be for the actual 

value by which the estate of the enriched party increased.417  

                                       
408  McCarthy Retail case para 15. 
409  St Helena Primary School case para 17. 
410  Dickson 1995 CLJ 123. 
411  Dickson 1995 CLJ 123; see para 2.3 of this study. 
412  Dickson 1995 CLJ 123. 
413  Dickson 1995 CLJ 123; Sonnekus Unjustified Enrichment in South African Law 8. 
414  Dickson 1995 CLJ 123; Sonnekus Unjustified Enrichment in South African Law 13. 
415  Nortjé case 103H-104H. 
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417  Fletcher case 647-648. 
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When property is returned to the respective parties in terms of an enrichment claim, 

the fact that both parties had the use of one another’s property should be taken 

into account.418 The value attributed to the use that the respective parties were 

privileged to influences the calculation of the eventual amount of an enrichment 

claim.419 

Visser420 indicates that it has been recognised in inter alia the Albertyn case that an 

enrichment claim may only be granted if the plaintiff offers to return that which 

he/she has received. This principle is not based on Roman law.421 If the plaintiff is 

unable to return what he/she received it should not bar his action for unjustified 

enrichment and the plaintiff should be obliged to pay for what he/she received.422  

In Yarona Healthcare Network (Pty) Ltd v Medshield Medical Scheme423 the Supreme 

Court of Appeal held that there is no inherent duty in the South African law of 

unjustified enrichment to offer to return property received where reciprocal 

performance occurred. Two separate claims for enrichment have to be instituted 

simultaneously in order to allow both parties to reclaim property where reciprocal 

performance occurred. 

3.3 The Zweikondiktionentheorie in South African law 

The Zweikondiktionentheorie has been adopted in South African law as a valid 

method to determine what property ought to be returned in instances where 

performance has been made in terms of a valid contract in South African unjustified 

enrichment law.424 It is evident that the Zweikondiktionentheorie was applied in the 

Dugas case.425 As previously indicated, the parties concluded a hire-purchase 

contract for the sale of a vehicle.426 The contract turned out to be invalid and both 

                                       
418  Eiselen and Pienaar Unjustified Enrichment 29. 
419  Eiselen and Pienaar Unjustified Enrichment 29. 
420  Visser 1992 Acta Juridica 219. 
421  Visser 1992 Acta Juridica 219. 
422  Visser 1992 Acta Juridica 220. 
423  2017 4 All SA 705 (SCA) 49. 
424  De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 132-133; see chapter 4 of this 

study for a discussion of court cases where the Zweikondiktionentheorie has been applied. 
425  Dugas case 294. 
426  Dugas case 294. 
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parties claimed what they performed.427 The buyer claimed interest on the amount 

on the grounds that he had use of the motor vehicle and the depreciation of the 

value of the vehicle. 

The court indicated that while the buyer had use of the vehicle the seller had use 

of the buyer’s money.428 The buyer could therefore not earn interest thereon, which 

meant that both parties were enriched. The court concluded that neither’s 

enrichment was unjustified and therefore denied that an adjustment to the 

enrichment claim could be made, given that both parties had an economic interest 

in the depreciation of the value of their performances.429 

The Zweikondiktionentheorie clearly states that the enrichment which results from 

the receipt and use of property establishes two separate claims for enrichment.430 

The issue comes to the fore in instances where a reciprocal contract has been found 

to be invalid. An example of such a case is where a motor vehicle was delivered in 

exchange for an amount of money in terms of an invalid contract.431 In such a case, 

the claim for the amount advanced is one instance of enrichment and the use of the 

motor vehicle forms the second claim for enrichment.432 

For example, the Zweikondiktionentheorie finds application in South African law by 

inter alia the condictio ob turpem vel iniustam causam. The condictio ob turpem vel 

iniustam causam is an action by which an object was transferred in accordance with 

an agreement that contravened the morals and social standards of society.433 Where 

the condictio ob turpem is instituted, the defendant has the right to retain the 

property claimed until that which was performed by him is returned to him.434 The 

Yarona Healthcare case,435 however, indicated that no right to retain property is 

                                       
427  Dugas case 296. 
428  Dugas case 302-303. 
429  Dugas case 302-303. 
430  Visser Unjustified Enrichment 104; Eiselen and Pienaar Unjustified Enrichment 63; De Vos 
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431  Eiselen and Pienaar Unjustified Enrichment 63. 
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433  Dickson 1987 ICLQ 768; Zimmermann 1995 OJLS 406; Zimmermann and Du Plessis 1994 RLR 

16; see para 2.2.1 of this study 
434  De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 165. 
435  Yarona Healthcare case para 11. 
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evident in South African law. Two separate enrichment claims have to be 

instituted.436 The development of the action to allow a defendant to retain property 

runs contrary to the principles relating to the Roman and Roman-Dutch law in which 

this condictio finds its origin.437 The fact that the enrichment has been lost is no 

prohibition to the institution of the action.438 

De Vos439 outlines the possible problem with such extension with an example, 

namely where the circumstances are such that the par delictum rule does not hinder 

the claim by one party, but the other party is prohibited by the par delictum rule to 

perform, the one party is left without a claim.  

The par delictum rule is of relevance where: 

a party has made performance in terms of an illegal contract, he is, in principle, 
entitled to the return of what he has perform, his action being the condictio ob 
turpem vel iniustam causam. The right is circumscribed, however, by the par 
delictum rule that, until 1939, operated as an absolute bar to the recovery of 
his performance by a plaintiff who was himself guilty of disgraceful conduct in 
making that performance in the first place.440 

In relation to the par delictum rule, Sonnekus441 states that the qualification that 

property has to be retained until an offer for the return of property is difficult to 

apply in practice. The plaintiff may only claim where the conduct of the defendant 

was not more immoral than that of the plaintiff’s.442 The defendant will in De Vos’ 

view not be able to prove that his/her conduct is not more immoral that the plaintiff’s 

and renders the example moot.443 

Where the party makes a claim, the return of the property can be refused until 

performance is returned by the other party.444 Visser445 indicates that the Yarona 

                                       
436  Yarona Healthcare case para 7. 
437  De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 165. 
438  De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 165. 
439  De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 165. 
440  Joubert and Khune "Unjustified Enrichment in South African Law" 167. 
441  Sonnekus Unjustified Enrichment in South African Law 141. 
442  Sonnekus Unjustified Enrichment in South African Law 141. 
443  Sonnekus Unjustified Enrichment in South African Law 141. 
444  De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 165. 
445  Visser 2008 Unjustified Enrichment 218. 
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Healthcare case446 does not obligate a person to offer the return of property. The 

Yarona Healthcare case447 therefore applies the Zweikondiktionentheorie and 

obligates the institution of two separate claims.  

Loss of enrichment can be a defence against an enrichment action.448 In terms of 

the Zweikondiktionentheorie, as applied in South African law, the same problem 

arises as with its application in German law.449 Visser450 indicates that the situation 

may arise where A may claim from B, but B cannot claim from A because the 

enrichment has fallen away. Each party is an insurer for the other; each bears the 

risk that the other party might cause the loss of enrichment.451 

With regard to immovable property, section 28(1) of the Alienation of Land Act 68 

of 1981, section 9 of the Sectional Titles Act 95 of 1986 and section 9(1) of the 

Property Timesharing Control Act 75 of 1983 are applicable. These acts apply the 

Zweikondiktionentheorie,452 seeing that where an unjustified enrichment claim is 

involved, both the enriched and impoverished parties may claim the return of the 

respective properties.453 

 

 

                                       
446  Yarona Healthcare case para 7. 
447  De Vos Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 165. 
448  Visser Unjustified Enrichment 108. 
449  See para 2.5 of this study. 
450  Visser Unjustified Enrichment 108. 
451  Visser 1992 Acta Juridica 215. 
452  Eiselen and Pienaar Unjustified Enrichment 64. 
453  Section 28(1) of the Alienation of Land Act 68 of 1981 reads as follows: (1) Subject to the 

provisions of subsection (2), any person who has performed partially or in full in terms of an 
alienation of land which is of no force or effect in terms of section 2 (1), or a contract which 

has been declared void in terms of the provisions of section 24 (1) (c), or has been cancelled 
under this Act, is entitled to recover from the other party that which he has performed under 
the alienation or contract; section 9(1) of Timesharing Control Act  75 of 1983 states that: 1) 
Subject to the provisions of subsection (2), any person who has performed partially or in full in 
terms of a contract which is of no force or effect in terms of section 2(1) or a contract which 
has been declared void in terms of the provisions of section 8(1) (c), or has been cancelled 
under this Act, is entitled to recover from the other party what he has performed under the 
contract. 

https://jutastat-juta-co-za.nwulib.nwu.ac.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27LJC_a68y1981s28(1)%27%5d&xhitlist_md=target-id=0-0-0-90673
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3.4 The Saldotheorie in South African law 

Similar problems exist regarding the Saldotheorie in German law as in South African 

law.454 Visser455 and Sonnekus456 are, however, in favour of the application of the 

Saldotheorie above the Zweikondiktionentheorie. Sonnekus457 indicates that: 

a just conclusion may still be reached by the constant setting off of all side-
effect without formally using as a point of departure either of the two 
independent claims in enrichment respectively enjoyed by the plaintiff and the 
defendant. 

Visser458 explains the value of the Saldotheorie by indicating that the Saldotheorie 

"contributes to keeping the application of the rule within reasonable bounds in a 

contractual situation". The rule referred to here is the general enrichment rule as 

discussed in the previous chapter.459 

Visser460 attempts to negate the adverse effects of the Saldotheorie by advocating 

for the application of restitutio in integrum in South African enrichment law. The 

defence of loss of enrichment is not available where these remedies find application. 

In South African law, restitutio in integrum is a contractual remedy, since the action 

did not initially exist in Roman law.461 When it eventually found application in Roman 

law, it was not applied solely to contracts.462 

According to Visser463 recognising restitutio in integrum as an enrichment action 

would be in keeping with historical development. The loss of enrichment should not 

be taken into account.464 The calculation of an enrichment claim should be based 

on the value received and not the value remaining.465 

                                       
454  Sonnekus 2008 TSAR 607; Visser Unjustified Enrichment 108. 
455  Sonnekus 2008 TSAR 607; Visser Unjustified Enrichment 108. 
456  Sonnekus 2008 TSAR 607; Sonnekus Unjustified Enrichment in South African Law 52. 
457  Sonnekus 2008 TSAR 607; Sonnekus Unjustified Enrichment in South African Law 52. 
458  Sonnekus 2008 TSAR 607; Visser 1992 Acta Juridica 216. 
459  See para 2.3 of this study. 
460  Visser 1992 Acta Juridica 216. 
461  Visser 1992 Acta Juridica 216. 
462  Visser 1992 Acta Juridica 216. 
463  Visser 1992 Acta Juridica 216. 
464  Visser 1992 Acta Juridica 216. 
465  Visser 1992 Acta Juridica 216. 
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South African law recognises the defence of loss of enrichment as it stands in 

German law.466 The defence of restitutio in integrum is, however, not a defence in 

South African enrichment law.467 According to Visser,468 the defence of restitutio in 

integrum should be recognised as an enrichment action and not solely as a 

contractual remedy.  

Visser469 discards De Vos’ argument that restitutio in integrum cannot be applied as 

an enrichment action due to the fact that interest is calculated by stating that if it 

were recognised as an enrichment action, the calculation of interest would be 

adapted accordingly.470 

In Laco Parts v Turners Shipping471 the court, however, indicated that a 

restitutionary claim cannot be recognised where a contract is void. The Laco Parts 

case constitutes the present position in the South African law of unjustified 

enrichment and Visser’s position cannot therefore be supported. 

The South African courts have seemingly accepted that the value of an enrichment 

claim must be calculated by considering the surviving net gain of the estate in 

consideration.472 

The Saldotheorie maintains that the use of property should be regarded as a factor 

contributing to the calculation of the enrichment claim, which means there is only 

one enrichment claim.473 Where a motor vehicle is sold and transferred in terms of 

an invalid contract, the enrichment claim is for the payment of the price for acquiring 

the motor vehicle. The buyer of the motor vehicle has a claim for the amount he 

put forward to obtain use of the vehicle plus interest he lost.474 This is the buyer’s 

                                       
466  Visser 1992 Acta Juridica 219. 
467  Visser 1992 Acta Juridica 219. 
468  Visser 1992 Acta Juridica 219. 
469  Visser 1992 Acta Juridica 219. 
470  Visser 1992 Acta Juridica 219. 
471  Laco Parts (Pty) Ltd t/a ACA Clutch v Turners Shipping (Pty) Ltd 2007 JOL 20715 (W) 9. 
472  Visser 1992 Acta Juridica 219. 
473  Visser Unjustified Enrichment 104; Eiselen and Pienaar Unjustified Enrichment 63; De Vos 

Verrykingsaanspreeklikheid in die Suid-Afrikaanse Reg 133. 
474  Visser Unjustified Enrichment 104; Eiselen and Pienaar Unjustified Enrichment 63; De Vos 

Verrykingsaanpreeklikheid in die Suid-Afrikaanse Reg 133. 
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impoverishment. If the amount that the seller still possesses plus any interest 

received thereon by the seller is lesser than the buyer’s impoverishment that amount 

should instead be claimed.475 

The Lodge case476 is a clear example of the application of the Saldotheorie. In this 

case, a vehicle was purchased in terms of a hire-purchase agreement, but the 

agreement was subsequently cancelled. The argument was made that the buyer 

was enriched by the use of the vehicle, the value of which is to be calculated by 

determining the depreciation value of the vehicle, which would constitute a fair 

return for the use of the vehicle. The court indicated that:477 

The allegation is that part of the economic value of the truck has been 
consumed by user in the hirer’s business, and that the hirer has been enriched 

thereby, more particularly by being relieved of equivalent depreciation charges. 

The court found that an unjustified enrichment claim may be adjusted with due 

consideration of the economic circumstances of the parties and that the seller was 

entitled to a set-off as part of the main enrichment claim.478 

With regard to immovable property, section 28(2) of the Alienation of Land Act 

however reflects the Saldotheorie.479 Section 28(2) reflects the Saldotheorie since it 

regards a claim as void from the start. Property may be reclaimed that had been 

transferred in terms of the void agreement. All property transferred is transferred 

in terms of a void agreement and should therefore be returned. There is only one 

instance of transfer of property.  

3.5 Criteria 

In order to evaluate the specific judgments to determine which of the two theories 

in question is more suited for application in South African law of unjustified 

                                       
475  Eiselen and Pienaar Unjustified Enrichment 63. 
476  Lodge case 173. 
477  Lodge case 173. 
478  Lodge case 186. 
479  Eiselen and Pienaar Unjustified Enrichment 74. Section 28(2) of the Alienation of Land Act states 

that: Any alienation which does not comply with the provisions of section 2(1) shall in all 
respects be valid ab initio if the alienee had performed in full in terms of the deed of alienation 
or contract and the land in question has been transferred to the alienee.  
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enrichment,480 a set of evaluation criteria needs to be developed. This chapter 

highlights the relevant elements of the South African law of unjustified enrichment 

against which the application of the Zweikondiktionentheorie and Saldotheorie in 

the various court cases should be measured. The criteria developed are intended to 

function as the criteria against which various judgments may be evaluated in order 

to determine whether the Zweikondiktionentheorie and the Saldotheorie are to be 

the preferred theory in a claim for unjustified enrichment. 

3.5.1  Criteria pertaining to the Zweikondiktionentheorie 

There are four criteria by means of which the Zweikondiktionentheorie may be 

evaluated. The criteria are based on the principles of the law of unjustified 

enrichment of South Africa.  

The first criterion against which the Zweikondiktionentheorie is to be evaluated 

concerns the increase in the enriched party’s patrimony and the return of the 

property forming the object of the enrichment. The Zweikondiktionentheorie in its 

application should provide for the satisfactory calculation of the increase of the 

party’s property and provide for its return. The fact that the Zweikondiktionentheorie 

in cases of reciprocal performances regard the two performances as separate acts 

of enrichment, has particular bearing in this regard. 

The second criterion is concerned with the fact that the current South African law 

of unjustified enrichment does not recognise a general enrichment action. This 

means that the specific requirements of the Roman law condictiones form the 

dominating elements of the South African law of unjustified enrichment. The fact 

that the Zweikondiktionentheorie regards the performances in terms of a void 

contract as two different acts of enrichment is also relevant to this point of 

evaluation. This allows room for a more careful consideration of each of the 

requirements of enrichment as well as the requirements of the different Roman law 

condicitones. 

                                       
480  See Ch 4 of this study. 
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The third criterion takes into account the fact that the enrichment has to be 

unjustified to be claimed in terms of an unjustified enrichment claim. The 

Zweikondiktionentheorie has to provide for the return only the object of enrichment.  

The fourth criterion concerns the principle of equity. The defence of change of 

position is especially relevant.481 The possibility that the defence of change of 

position might give rise to unjust results where the Zweikondiktionentheorie is 

applied, must be given consideration in its application in court cases. 

The fifth criterion concerns the possibility that the impoverished party has the right 

to retain property until the other party has offered to return what he/she has 

received.482 The Supreme Court of Appeal indicated in the Yarona case483 indicated 

that the right to retain property is not applicable in South African law. It is in many 

cases,484 which were decided before the Yarona case,485 discussed as necessary to 

allow an impoverished party to have the right to retain property until an offer to 

return property has been extended. Whether this principle is applied in unjustified 

enrichment cases where a void contract is involved, should be considered.  

The criteria are:  

1) Satisfactory calculation of the increase of the enriched party’s patrimony and 

the decrease of the impoverished party’s patrimony. 

2) Compliance to the different requirements for the Roman law condictiones. 

3) Return of only the object of enrichment that is unjustified. 

4) Adherence to the principle of equity. 

5) The right of the enriched party to retain the object of enrichment until an offer 

for restitution has been made by the impoverished party. 

                                       
481  See para 2.3 of this study. 
482  See para 2.2 of this study. 
483  Yarona case para 2. 
484  See chapter 4 and 5 of this study. 
485  Yarona case para 2. 
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3.5.2  Criteria pertaining to the Saldotheorie 

There are four criteria by means of which the Saldotheorie is to be evaluated. The 

criteria are based on the principles of the law of unjustified enrichment of South 

Africa.  

The first criterion is concerned with the application of the Saldotheorie and whether 

it provides for an adequate method to determine the value of the increase of the 

patrimony of the enriched party and allows for the return of the enrichment. 

The second criterion is concerned with the fact that the South African law of 

enrichment does not provide for a general enrichment action. The various Roman 

law condictiones and the specific enrichment requirements are dealt with under the 

Saldotheorie and are also of specific importance in evaluating whether this theory 

can be the preferred theory in South African law of unjustified enrichment. 

The third aspect is the consideration of equity. What is of particular importance for 

the Saldotheorie in this instance is its application in cases where an agreement exists 

in terms of which one of the parties will only perform at a later stage. 

The fourth criterion concerns the possibility that the void contract might be 

considered for the calculation of the value of the claim. The fact that the enrichment 

forms a separate area of the South African law from the law of contract is of concern 

here. Whether the Saldotheorie can provide for an effective method of calculation 

of an unjustified enrichment claim while maintaining unjustified enrichment as an 

autonomous branch of law, is to be considered. 

These criteria are: 

1) Satisfactory calculation of the increase of the enriched party’s patrimony. 

2) Satisfaction of the different requirements of the Roman law condictiones. 

3) Adherence to the principle of equity. 
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4) Effective method of calculation of enrichment without relying on the law of 

contract. 

3.6 Conclusion 

It has to be recognised that the Zweikondiktionentheorie has been included in South 

African law of enrichment to deal with the calculation of unjustified enrichment 

claims in instances of invalid reciprocal contracts. The Zweikondiktionentheorie 

provides a solution to the particular problems associated with the calculation of an 

unjustified enrichment claim to ensure fairness. The problems associated with the 

Zweikondiktionentheorie comes into play only where there has been an occurrence 

of loss of enrichment. The same problems might arise if the theory has been 

accepted into South African law through its application in court cases. 

The theory allows for the consideration of various enrichment claims without 

interference of other claims, such as a reciprocal performance. Each claim has to be 

measured against the principles and requirements of an unjustified enrichment 

claim. 

The problem presented with the application of the Zweikondiktionentheorie in the 

case where loss of enrichment is claimed where a contract is involved is a valid 

concern. An exception to the Zweikondiktionentheorie in such instances is necessary 

to ensure that equity is achieved in such situations. These concerns should not lead 

to the invalidation of an otherwise sound theory that is in keeping with the principles 

of unjustified enrichment. 

The Saldotheorie, similarly to the Zweikondiktionentheorie, is mostly applicable in 

instances where a void or voidable contract is involved. The Saldotheorie was 

introduced into German law to rectify the deficiencies evident in the application of 

the Zweikondiktionentheorie. In terms of this theory, only the "net gain" calculated 

by subtracting the value of the enriched party’s own claim against the other party 

from the enrichment. The use of property is factored in when the "net gain" is 

calculated, which leads to a single claim of unjustified enrichment. 
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It is clear that the Saldotheorie cannot be applied in instances where neither party 

has not yet performed and it is agreed that one party will perform at some later 

stage. This theory is also not applicable in cases of fraud or duress, the same as 

with the Zweikondiktionentheorie. 

The Saldotheorie presents its own unique problems and cannot be applied as a 

perfect alternative to the Zweikondiktionentheorie. This means that it is important 

to identify which of the two theories better serves the needs of the South African 

legal system. 

The following two chapters, chapters 4 and 5, discuss judgments where the 

Zweikondiktionentheorie and the Saldotheorie were indirectly applied, except for 

the Yarona case where the Zweikondikitonenetheorie was directly applied. The 

judgments are evaluated by using the criteria identified in paragraph 3.5 above in 

order to determine which of the two theories best suit the South African law of 

unjustified enrichment. Chapter 4 deals with cases applying the 

Zweikondiktionentheorie and chapter 5 deals with cases applying the Saldotheorie. 
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CHAPTER 4: THE APPLICATION OF THE ZWEIKONDIKTIONENTHEORIE IN 

SOUTH AFRICAN COURT CASES 

4.1 Introduction 

This chapter discusses various South African judgments where the 

Zweikondiktionentheorie was applied. In these cases, with the exception of Yarona 

Healthcare case,486 the courts did not directly refer to the Zweikondiktionentheorie. 

It is, however, evident from the theoretical principles discussed in paragraphs 2.5 

and 3.4 of this study that the Zweikondiktionentheorie was applied. The discussion 

identifies the aspects in each particular court case which exemplifies the 

Zweikondiktionentheorie as outlined in paragraph 2.5 and 3.4. 

The criteria identified in paragraph 3.5 regarding the aspects of the South African 

enrichment law pertaining to the Zweikondiktionentheorie are also applied to each 

case. An illustration of the difference in outcome of each case had the Saldotheorie 

been applied, is also provided. The analysis of the various court cases in this chapter 

is used to make a final recommendation as to whether the Zweikondiktionentheorie 

or the Saldotheorie ought to apply in South African law. 

The court cases discussed in this chapter are: Albertyn v Kumalo and others;487 the 

Dugas case;488 Minister van Justisie v Van Heerden;489 Phillips v Hughes;490 First 

National Bank of SA v B & H Engineering;491 ABSA Bank Ltd v Moore and Another;492 

and Yarona Healthcare Network v Medshield Medical Scheme.493 These court cases 

were selected due to the fact that they best illustrate the 

                                       
486  2018 1 SA 513 (SCA). See para 4.8. 
487  1946 WLD 529. 
488  See para 4.3 of this study. 
489  1960 All SA 263 (O). See para 4.4 of this study. 
490  1979 1 All SA 202 (N). See para 4.5 of this study. 
491  1995 1 All SA 545 (A). See para 4.6 of this study. The appeal court applied the Saldotheorie. 

See para 5.9 of this study for the last mentioned. 
492  2017 1 SA 255 (CC). See para 4.7 of this study. 
493  2018 1 SA 513 (SCA). See para 4.8 of this study. 
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Zweikondiktionentheorie.494 The criteria identified in chapter 3.5 to be used in the 

evaluation of the Zweikondiktionentheorie are:495 

1) Satisfactory calculation of the increase of the enriched party’s property and the 

decrease of the impoverished party’s patrimony. 

2) Satisfaction of the different requirements of the Roman law condictiones. 

3) Return of the object of enrichment. 

4) Adherence to the principle of equity. 

5) The right of the enriched party to retain the object of enrichment until an offer 

for restitution has been made by the impoverished party. 

4.2 Albertyn v Kumalo and Others 1946 WLD 529496 

4.2.1  Facts 

In the Albertyn case,497 the applicant applied to court to confirm an order of a rule 

nisi498 ordering the respondents to be ejected from the applicant’s property. The 

applicant claimed to be the owner of the property in dispute and that he was duly 

registered as the owner of the said property.499 The applicant further claimed that 

he had an arrangement with an attorney to sell to the attorney a part of the 

property, once permission has been granted by the Townships Board that was 

required in terms of the Native Urban Areas Consolidation Act 25 of 1949.500 The 

                                       
494  The court cases in paras 4.2-4.6 are examples of the application of the 

Zweikondiktionentheorie. See Eiselen and Pienaar Unjustified Enrichment 63. The court cases 
in paras 4.7-48 are examples of more recent court cases were the Zweikondiktionentheorie 
was applied. 

495  See paras 4.2.4, 4.3.4, 4.4.4 - 4.4.8 of this study. 
496   Hereafter the Albertyn case  
497  Albertyn case 529-530. 
498  A rule nisi is used to provide evidence why a court should not make a particular order before a 

particular date. If sufficient evidence has not been provided by such date, the court will make 
a final order on that date. A rule nisi is granted to avoid the infringement of the rights of other 
persons. See Peté et al Civil Procedure 588; Pillay 2003 SACJ 445. 

499  Albertyn case 530. 
500  Section 15. 
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applicant maintained that the respondents were illegally squatting on the property 

in dispute.501  

In terms of the agreement, the applicant was obligated to apply to the Townships 

Board in terms of the Native Urban Areas Consolidation Act 25 of 1949 for the 

permission to establish a township on the property in question.502 Once the 

necessary permission had been acquired, the property would be sold and the 

applicant and the attorney would share the profits of the subsequent sale of the 

property.503 The applicant at the time that he made the application to court had not 

received permission from the relevant board to establish the proposed township.504 

The applicant stated that the respondents moved onto the property in question with 

the intention to permanently reside on the said property.505 The respondents did so 

unlawfully since they had no claim or title to the property in question.506 The 

respondents, however, claimed that they bought the property in question from a 

third party.507 The respondents further claimed that the third party sold the property 

in dispute with the knowledge and permission of the applicant.508 The applicant 

maintained that he was not party to the sale and did not give permission to any 

person to sell the property on his behalf.509  

4.2.2  Decision of the court and the application of the Zweikondiktionentheorie 

The applicant satisfactorily proved that he was the owner of the property in dispute 

and the respondents failed to prove that the applicant was not the owner of the 

property.510 The court could not, however, order the eviction of the respondents 

                                       
501  Albertyn case 530. 
502  Albertyn case 530; Section 15 of the Native Urban Areas Consolidation Act. The Native Urban 

Areas Consolidation Act was repealed in 1984 by section 69 of the Black Communities 
Development Act 4 of 1984. 

503  Albertyn case 530. 
504  Albertyn case 530. 
505  Albertyn case 530-531. 
506  Albertyn case 531. 
507  Albertyn case 531. 
508  Albertyn case 533. 
509  Albertyn case 531. 
510  Albertyn case 532; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C); Trakman SALJ 

469. 
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that the applicant requested.511 The respondents claimed, without providing 

sufficient evidence, that the applicant was party to the sale of the property, nor did 

the applicant provide sufficient evidence that he was not party to the alleged sale. 

The court subsequently ordered that the applicant should be subjected to cross-

examination regarding his alleged involvement in the sale of the property.512 

The question as to whether the applicant was party to the sale was of considerable 

importance. If the applicant did authorise the sale of the property and allowed 

occupation of the property by the respondents, he, as well as the respondents, 

would be guilty of a criminal offence.513  

Due to the applicant’s possible criminal culpability, the applicant would not be able 

to eject the respondents, in accordance with the maxim in pari delicto potior est 

conditio defendentis, namely the par delictum rule.514 The maxim should not be 

followed rigidly where the application of the maxim might result in injustice in terms 

of public policy.515 Public policy dictates that no one may be enriched at the cost of 

another.516 If the applicant was party to an illegal transaction, the applicant would 

be enriched at the cost of the respondent if the applicant was allowed to retain the 

money as well as evict the respondents.517  

The deliberation as to whether the respondents should be allowed to occupy the 

property contrary to the law518 had important bearing on public policy.519 The 

respondents were in clear violation of the applicable law in that they did not have 

                                       
511  Albertyn case 537. 
512 Albertyn case 537. 
513  Albertyn case 534; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman 

SALJ 469. 
514  Albertyn case 534; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman SALJ 476. See Scott 2008 

RLR 225 and para 3.2.2 of this study for a discussion of the par delictum rule. 
515  Albertyn case 534; see Beck 1976 SALJ 65. Kagony 1983 Industrial LJ 258 defines public policy 

as the “doing of simple justice between man and man”. 
516  Albertyn case 536; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman 

SALJ 476. 
517  Albertyn case 536; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman 

SALJ 476. 
518  Section 15 of the Native Urban Areas Consolidation Act 25 of 1945; see para 4.2.1. 
519  Albertyn case 532; Beck 1976 SALJ 65; Kagony 1983 Industrial LJ 258. 
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the approval of the relevant board to occupy the property in question.520 The 

transgression of the respondents meant that they were subject to criminal 

penalties.521  

The respondents did not provide sufficient evidence that the applicant was party to 

the alleged sale of the property.522 The respondents provided evidence that they 

did make payment, but did not prove that they had the permission of the seller to 

occupy the property.523 The court declared that the evidence was insufficient to 

order the ejection of the respondents or to rule that money has to be repaid to the 

respondents.524 The respondents could not prove that the applicant was party to 

the illegal transaction without cross-examining the applicant. The rights of the 

parties would be adversely affected if such a decision based on insufficient evidence 

were made.525 

The Zweikondiktionentheorie is evident by the fact that the court regarded the 

eviction claim of the applicant separately from the alleged transaction of the sale of 

the property.526 The court evaluated whether the applicant should be allowed to 

eject the respondents if the applicant had not been party to the illegal transaction 

and considered its decision if it was proven that the applicant had been party to the 

transaction.527 The applicant would be allowed to evict the respondents if he is not 

party to of the illegal transaction.528  

                                       
520  Albertyn case 532; Beck 1976 SALJ 65; Kagony 1983 Industrial LJ 258; Section 15 of the Native 

Urban Areas Consolidation Act 25 of 1945. 
521  Albertyn case 532; Beck 1976 SALJ 65; Kagony 1983 Industrial LJ 258. 
522  Albertyn case 537; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman 

SALJ 476. 
523  Albertyn case 537; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman 

SALJ 476. 
524  Albertyn case 537; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman 

SALJ 476. 
525  Albertyn case 537; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman 

SALJ 476. 
526  Albertyn case 537; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman 

SALJ 476. 
527  Albertyn case 537; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman 

SALJ 476. 
528  Albertyn case 537; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman 

SALJ 476. 
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The court made a separate consideration for the event where the applicant had 

been party to the transaction of sale of the property.529 The par delictum rule was 

applicable.530  

If enrichment did occur, the possibility of a claim for the value of use would have 

been possible, on both the part of the applicant and the respondents. The 

respondents had been in occupation of the applicant’s property, and a value would 

have been attributable to the respondent’s occupancy. Had the court found that the 

applicant was party to the alleged sale, the applicant would have had the 

respondents’ money, limiting the respondents from employing the money profitably.  

The Albertyn case therefore illustrates the separation of dual claims, providing 

evidence that the Zweikondiktionentheorie is indirectly by the South African courts. 

4.2.3  Possible application of the Saldotheorie 

Had the Saldotheorie531 been applied to the Albertyn case, the court would have 

had to consider both the claim for eviction and the claim for the return of the money 

paid by the respondents simultaneously.  

If the applicant did receive the payment made by the respondents, the court would 

have ordered the eviction of the respondent and, if any, the balance to be paid to 

the respondent. It is however unlikely that the court would have found that the 

applicant received any money without ordering the applicant to be subjected to 

cross examination.  

The court probably would have calculated that the applicant was impoverished at 

the cost of the respondents and would therefore more readily grant the order for 

eviction if the Saldotheorie had been followed. The court would have found that the 

                                       
529  Albertyn case 537; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman 

SALJ 476. 
530  Albertyn case 537; Scott 2008 RLR 225; Osman v Reis 1976 4 All SA 173 (C) 177; Trakman 

SALJ 476. 
531  See para 3.2.3 of this study for a discussion of the Saldotheorie. 
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net balance of the applicant decreased with the loss of the use of the property and 

that the respondents lost nothing at the cost of the applicant.  

4.2.4  Application of the criteria pertaining to the Zweikondiktionentheorie 

4.2.4.1  The first criterion: satisfactory calculation of the increase of the enriched 

party’s patrimony and the decrease of the impoverished party’s patrimony 

If the applicant had been party to the illegal transaction, the applicant would have 

been unjustifiably enriched.532 If the applicant had not been party to of the illegal 

transaction, the applicant would not have been enriched at the cost of the 

respondents.533 No indication was made what the exact enrichment would have 

been. The court presumably would have indicated that the increase in the enriched 

party’s patrimony would be the amounts the applicant received for the property in 

question.  

No emphasis was placed on the position of the defendant’s enrichment. If the 

defendant proved that the applicant was party to the sale, the applicant would have 

been unjustifiably enriched.534 The decrease in the respondent’s patrimony would 

be the amounts paid to the enriched party. The respondents provided proof of the 

amounts they had paid, which would have been sufficient proof of the amount of 

their impoverishment.535 

The fact that the proof of the payments which the respondents made had been 

considered, is an indication that the court would have been in a position to calculate 

the exact amount of the enrichment. The calculation of the court would have been 

a satisfactory calculation of the enrichment. 

 

                                       
532  Albertyn case 537; Scott 2008 RLR 225. 
533  Albertyn case 537. 
534  Albertyn case 537. See para 3.2.2. 
535  Albertyn case 537. See para 3.2.2 
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4.2.4.2  The second criterion: satisfaction of the different requirements of the 

Roman law condictiones 

No reference was made to the specific Roman law condictiones. However, the 

respondents paid an amount in order to receive ownership of the property. If the 

applicant transferred the ownership of the property to the respondents, such a 

transfer would have been illegal in terms of the applicable legislation.536 If an 

agreement existed between the applicant and the respondent, it would therefore 

have been void due to illegality. The condictio ob turpem vel iniustam causam can 

be satisfactorily applied if the court had found that an illegal agreement existed 

between the applicant and the defendant.537 The property transferred in accordance 

with the illegal contract would have been claimed in terms of the condictio ob 

turpem vel iniustam causam.538 

4.2.4.3 The third criterion: the return of the object of enrichment  

If enrichment occurred, the object of enrichment would have been the money the 

respondents transferred to the third party and the property in question. If the 

applicant had been enriched, the applicant would have been ordered to return the 

money paid by the respondents. 

4.2.4.4 The fourth criterion: adherence to the principle of equity 

Equity in the light of public policy was duly considered in the Albertyn case. The 

court stated that "it is against public policy that one man should be unjustly enriched 

at the expense of the other."539 The par delictum rule and the relaxation of the par 

delictum rule is examined. The par delictum rule should be limited where an injustice 

                                       
536  Section 15 of the Native Urban Areas Consolidation Act 25 of 1945. See paras 4.2.1-4.2.2. 
537  Eiselen and Pienaar Unjustified Enrichment 97;Leech and others v ABSA Bank Limited 1997 3 

All SA 308 (W) 315; Osman v Reis 1976 4 All SA 173 (C) 177. See para 3.2.1 for an outline of 
the condictio ob turpem vel iniustam causam.  

538  Eiselen and Pienaar Unjustified Enrichment 97; Leech and others v ABSA Bank Limited 1997 3 
All SA 308 (W) 315; Osman v Reis 1976 4 All SA 173 (C) 177. See para 3.2.1 for an outline of 
the condictio ob turpem vel iniustam causam.  

539  Albertyn case 536. 
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would result and that such relaxation is part of the consideration of what would be 

equitable in the light of public policy.540 

Public policy also entails that no one "should be unjustly enriched at the expense of 

another."541 Where public policy gives rise to more than one interest that may be 

adversely affected, the interests are balanced.542 The prevention of unjustified 

enrichment is given priority.543 Criminal law allows for punishment where a contract 

was concluded contrary to law, therefore a court may allow the prevention of 

unjustified enrichment to take preference.544 

In the indirect application of the Zweikondiktionentheorie, the principle of equity for 

both the separate claims of the parties was considered. In terms of the respondents 

claim, the court stated:545 

there is merely a general and vague statement that they are in occupation by 

permission of purchasers of the plots and there is insufficient evidence in the 
papers to satisfy me that they have any right to be there at all. 

In respect of the applicants claim the court stated:546 

I do not consider that the court should on motion accede to the applicant’s prayer 
for ejectment of the respondents, on the bare assertion of affidavit that he had 
nothing to do with Moonshi (the third party) or with the sales to the respondents 

and that he knew nothing whatever of what was going on, without giving the 
respondents an opportunity of cross-examining him.  

Both of the parties’ lack of evidence were considered and no order was made based 

on the little evidence provided. To uphold the principle of equity, the order of the 

rule nisi could not be made based on the little evidence the respective parties 

presented. The principle of equity was sufficiently considered in this case. 

                                       
540  Beck 1984 SALJ 65; Kagony 1983 Indus LJ 258. 
541  Albertyn case 536; Kagony 1983 Indus LJ 259. 
542  Kagony 1983 Indus LJ 259. 
543  Kagony 1983 Indus LJ 259. 
544  Kagony 1983 Indus LJ 260. 
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4.2.4.5 The right of the enriched party to retain the object of enrichment until an 

offer for restitution has been made by the impoverished party 

The parties were allowed to retain their property due to the fact that the court could 

not, on the evidence presented make an order for the eviction of the respondents. 

The respondents claimed that they had received the right of occupation due to 

transfer of money to the third party, could also not be recognised. The respondents 

would have had a right to occupy the property if they were enriched at the cost of 

the applicant until they received what they had paid.547 

4.2.5 Final comments on the Albertyn case 

The Zweikondiktionentheorie has been satisfactorily applied in the Albertyn case. Of 

particular importance was the consideration of equity. The court made a decision 

that was clearly equitable in light of the available evidence. 

Had the Saldotheorie been applied, it could have caused the respondents to be 

evacuated without consideration of possible further evidence. The court could also 

possibly have found that the respondents were enriched at the cost of the applicant. 

It could have been possible that the principle of equity would not have found 

realisation under the Saldotheorie. 

4.3 Dugas v Kempster Sedgwick (Pty) Ltd 1961 2 All SA 293 (D)548 

4.3.1  Facts 

As previously indicated in paragraph 1.1.3, the applicant and the respondent 

concluded a written hire-purchase agreement for the sale of the respondent’s 

vehicle.549 In terms of the agreement, the applicant had to pay the contract price 

                                       
547  Eiselen and Pienaar Unjustified Enrichment 97. It should be noted that the Albertyn case decided 

before the Yarona Healthcare case. In the Yarona Healthcare case, the court indicated there 
need not be an offer to return property for an unjustified enrichment claim to be successful. 

548  Hereafter the Dugas case. See para 1.5 of this study. 
549  Dugas case 296. 
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over a period of 24 months.550 The respondent delivered the vehicle to the applicant 

and the applicant proceeded to pay the agreed instalments.551  

The applicant, however, failed to pay all the instalments.552 The parties 

subsequently realised that the agreement did not comply with the requirements of 

the relevant legislation, the Hire Purchase Act 36 of 1942.553 Section 7 of the Hire 

Purchase Act554 required a buyer to pay a third of the total price of the vehicle as a 

deposit, which the applicant failed to do. The agreement was therefore null and void 

due to its illegality. The applicant claimed the amounts he already paid to the 

respondent and he offered the return of the vehicle.555 The respondent opposed the 

claim for the full amount.556 

The respondent alleged that the applicant had the use of the vehicle and that the 

vehicle’s value had depreciated.557 The respondent further denied that he was 

unjustifiably enriched due to the depreciation of the value of the motor vehicle.558 

The respondent further alleged that the applicant had been enriched at his cost, 

since the applicant had the use of the vehicle.559 

4.3.2  The decision of the court and the application of the Zweikondiktionentheorie 

The court decided that the Hire Purchase Act 36 of 1942 aimed to uphold public 

policy.560  The contract between the respondent and the applicant was void, since 

it did not comply with the requirements of the abovementioned act.561 The Act 

specifically provided that a purchaser had to pay a third of the purchase price as a 

deposit. A person who performs in term of such a void contract is entitled to claim 

                                       
550  Dugas case 296. 
551  Dugas case 296. 
552  Dugas case 297; Boberg 1961 Ann Surv S African L 157.  
553  Dugas case 297; Boberg 1961 Ann Surv S African L 157. 
554  36 of 1942. 
555  Dugas case 297; Boberg 1961 Ann Surv S African L 157. 
556  Dugas case 297; Boberg 1961 Ann Surv S African L 157. 
557  Dugas case 297. 
558   Dugas case 297. 
559  Dugas case 297. 
560  Dugas case 298; Boberg 1961 Ann Surv S African L 156; Van Eck 1990 De Jure 142. 
561  Section of the Hire Purchase Act 36 of 1942 stipulated that a purchaser had to pay one third of 

the purchase price as deposit. Dugas case 298; Van Eck 1990 De Jure 145. 
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the property he/she transferred to the other party provided that he/she offers to 

return what he had received.562 The condictio ob turpem vel iniustam causam is 

applicable due to the fact that property was transferred in terms of an illegal 

contract and since it was contrary to public policy to avoid giving effect to an illegal 

contract.563  

When the applicant paid the money to the respondent, the ownership of the money 

transferred to the respondent.564 The amount paid reflected the value of the motor 

vehicle.565 The respondent had the use and enjoyment of the money paid by the 

applicant and the applicant had the use and enjoyment of the motor vehicle.566 

The impoverishment of the seller is not relevant to the consideration of 

enrichment.567 Enrichment as the result of the use of the vehicle which was 

permitted by the invalid contract does not amount to unjustified enrichment.568 The 

applicant incurred expenses in relation to the motor vehicle and was therefore in a 

worse position.569 The applicant was also not enriched due to the fact that the 

vehicle had depreciated in value. The respondent had the use of the applicant’s 

money.570 The applicant could not earn interest on the money while it was in the 

respondent’s possession.571  

If the applicant was enriched by the use of the vehicle, the respondent was enriched 

by the use of the money.572 The value of the vehicle and the money had both 

depreciated. The vehicle’s value depreciated by means of the use of the vehicle and 

                                       
562  Dugas case 298; Otto 1991 J S Afr L 395. 
563  Dugas case 298; see para 3.2.1 for a discussion of the condictio ob turpem vel iniustam causam 

and para 4.2.4.2 for a discussion of the applicability of the condictio ob turpem vel iniustam 
causam to the Dugas case. 

564  Dugas case 298-299; see para 3.2 for a discussion of the abstract theory of the transfer of 
ownership applicable in South African law. 

565  Dugas case 299; Otto 1991 J S Afr L 395. 
566  Dugas case 299; Otto 1991 J S Afr L 395. 
567  Dugas case 302; Otto 1991 J S Afr L 395. 
568  Dugas case 302; Otto 1991 J S Afr L 395. 
569  Dugas case 302; Otto 1991 J S Afr L 400. 
570  Dugas case 302. 
571   Dugas case 302. 
572  Dugas case 302; Boberg 1961 Ann Surv S African L 157. 
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the value of the money depreciated due to the inability to earn interest.573 An exact 

calculation of the economic value of the depreciation of either of the parties could 

not reasonably be possible.574 The court, therefore, ordered that the respondent 

repay the amount paid by the applicant.575 

The Zweikondiktionentheorie is evident from the fact that the position of the 

applicant’s position and the position of the respondent were considered separately. 

The applicant took possession of the vehicle in exchange for the amount of money 

paid to the respondent. The use of the vehicle by the applicant was considered 

separately from the use of the money by the respondent. 

4.3.3  The possible application of the Saldotheorie 

Had the Saldotheorie been applied, the court probably would have calculated the 

value of the motor vehicle minus the deprecation value and deducted that amount 

from the amount paid by the respondent plus interest the respondent could have 

received. The balance would have been paid to the respondent. Both parties would 

have been ordered to calculate the depreciation value as well as the value of the 

interest before the order could be made. There would have had to be detailed and 

extensive calculation. 

4.3.4  Application of the criteria 

4.3.4.1  The first criterion: satisfactory calculation of the increase of the enriched 

party’s patrimony and the decrease of the impoverished party’s patrimony 

The possible increase or decrease of both parties’ estates were extensively 

considered. The applicant’s estate did not increase by the value of the use of the 

vehicle and the applicant gave fair value in money in exchange for the vehicle.576 

Since the applicant had expenses relating to the motor vehicle it is possible that the 

applicant’s patrimony decreased due to the fact that the vehicle had to be 
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maintained.577 The respondent had the use of the money which meant that the 

applicant could not earn interest which caused the value of the money to 

decrease.578 The increase of the patrimony of the applicant and the decrease of the 

respondent’s patrimony were, therefore, thoroughly considered. 

4.3.4.2  The second criterion: satisfaction of the different requirements of the 

Roman law condictiones 

The condictio ob turpem vel iniustam causam is applicable to this case due to the 

fact that property was transferred in terms of an illegal contract.579 In terms of the 

condictio ob turpem vel iniustam causam the parties may claim the property that 

they had transferred in terms of the invalid contract to each other.580 The condictio 

ob turpem vel iniustam causam does not allow the parties to claim for expenses or 

for the use of the property.581 In terms of the condictio ob turpem vel iniustam 

causam the parties are precluded from claiming for the use they had of the 

property.582 The court therefore strictly applied the condictio ob turpem vel iniustam 

causam.583 

4.3.4.3  The third criterion: Return of the object of enrichment that is unjustified  

Both the parties were enriched by their respective performances. The respondent, 

was enriched by the amounts received from the applicant.584 The possible 

enrichment of the applicant was the use of the vehicle.585 Both parties had the 

property of the other party and both parties transferred property to the other for 

fair value.586 Neither party was therefore enriched at the cost of the other party. 
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The respondent was, therefore, ordered to pay the amounts he received from the 

applicant.587 

4.3.4.4  The fourth criterion: adherence to the principle of equity 

The question of public policy which is concerned with equity was duly considered.588 

It would have been inequitable to deny the applicant the order for the repayment 

of the money he had received.589 Neither the respondent nor the applicant were 

enriched by the use of each other’s property. It would therefore be inequitable to 

allow a claim for the depreciation of the value of the motor vehicle. 

4.3.4.5  The fifth criterion: the right to retain property until restitution has been 

offered by the impoverished party 

The respondent argued that the applicant was unjustifiably enriched due to the fact 

that he had use of the motor vehicle and the court had to order the applicant to 

return the property.590 The court indicated that the applicant did offer to return the 

vehicle but retained the vehicle until the respondent tendered repayment of the 

amounts he paid. The respondent had the right to repayment of the money the 

applicant paid to the respondent and the applicant could retain the vehicle until the 

respondent tendered repayment of the money.591 

4.3.5 Final remarks on the Dugas case 

The Zweikondiktionentheorie has indirectly been applied in the Dugas case. The 

criteria identified and referred to in paragraph 4.1 and discussed in paragraphs 

4.4.4.1-4.4.4.5 were evident in the Dugas case. The principle of equity is of 

particular importance. The court made a decision that was clearly equitable in light 

of the available evidence. 
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If the Saldotheorie had been applied, a more extensive method of calculation would 

have been applied. More evidence would have been demanded from the parties. It 

is possible that the court could have come to the same decision as it did when the 

Zweikondiktionentheorie is applied, since the calculations might have shown that 

both parties gained a similar value in the use of the property concerned. 

4.4 Minister van Justisie v Van Heerden 1961 3 SA 25 (O)592 

4.4.1  Facts 

The plaintiff sued the defendant for diamonds transferred in terms of the supposed 

sale thereof or for the value of the diamonds.593 The plaintiff employed a police 

officer to sell the diamonds in question to the defendant in order to prove that the 

defendant was involved in the illegal dealing of diamonds.594 The sale and purchase 

of unrefined diamonds were prohibited by article 1 of chapter 119 of the code of 

the Orange Free State.595 

The diamonds were sold contrary to the aforementioned law that was applicable at 

the time of the sale of the diamonds. The transaction was therefore void and the 

plaintiff claimed that he is entitled to the return of the diamonds or the value 

thereof.596 The court had to decide whether the plaintiff was entitled to the return 

of the diamonds without offering to return the money the plaintiff received from the 

defendant.597 

4.4.2  Decision of the court and the application of the Zweikondiktionentheorie 

The court considered the par delictum principle. The court indicated that the plaintiff 

was not in delicto.598 The plaintiff did not commit an illegal act by the sale of the 

diamonds. The defendant was, however, in delicto, since he sold the diamonds 
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contrary to the applicable legislation. The par delictum rule operates to prevent 

illegal transactions from being concluded.599 Since the plaintiff was not in delicto, 

the plaintiff may rely on the condictio ob turperm vel iniustam causam to reclaim 

the diamonds without offering to return the money paid by the defendant.600 

The defendant did not institute a condictio. If the defendant wished to claim the 

money he had paid, he should have instituted the condictio ob turpem vel iniustam 

causam.601 The defendant cannot merely rely on a defence that the plaintiff had to 

offer to return money before he was allowed to receive the diamonds.602 

The court indirectly applied the Zweikondiktionentheorie. The applicant’s claim for 

the diamonds was considered separately from the respondent’s failed claim for the 

money.603 The court indicated that the applicant was allowed to claim the 

diamonds.604 The respondent was not entitled to the return of his money without 

instituting the proper, separate enrichment claim.605 

4.4.3 The possible application of the Saldotheorie 

Had the Saldotheorie been applied, the court would most probably would have had 

to decide whether the applicant had to return the money he received for the 

diamonds. Had the court decided that the applicant had to offer to return the money 

he received, the court would have determined the value of the diamonds. The value 

of the diamonds would have been compared to the amount paid by the respondent 

and the net balance would have been calculated. The court might have ordered the 

payment of the balance between the claim of the applicant and the defendant. 
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4.4.4  The application of the criteria 

4.4.4.1  The first criterion: satisfactory calculation of the increase of the enriched 

party’s patrimony and the decrease of the impoverished party’s patrimony 

The patrimonies of both parties were examined.606 What the defendant received 

and what the plaintiff received were compared and whether the defendant’s 

patrimony increased was considered.607 The defendant’s estate did decrease by the 

loss of the diamonds. The court did not make a finding whether the plaintiff’s 

patrimony had been increased, since the correct action had not been instituted by 

the defendant.608 Had the correct action been instituted, the court might have 

decided that the defendant’s estate did decrease at the cost of the plaintiff’s estate.  

4.4.4.2  The second criterion: satisfaction of the different requirements of the 

Roman law condictiones. 

The court specifically stated that the respondent’s claim should lie in a condictio.609 

The court did not consider the specific requirements since the defendant did not 

reveal a condictio.610  

The condictio ob turpem vel iniustam causam would have been applicable.611 The 

sale of the diamonds was contrary to the applicable law.612 The condicitio ob turpem 

vel iniustam causam is applicable in cases where an illegal contract or an agreement 

that is contrary to the law is involved.  

4.4.4.3  The third criterion: return of the object of enrichment which is unjustified 

The defendant only had to return the diamonds he received, which is the object 

that he was enriched with.613 The court considered whether the plaintiff should offer 

                                       
606  Van Heerden case 264; S v Ohlenschlager 1992 2 All SA 10 (T) 38. 
607  Van Heerden case 264; S v Ohlenschlager 1992 2 All SA 10 (T) 38. 
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to return the money in exchange for the diamonds, but did not make a final decision. 

The defendant did not institute a valid defence.614 Had the defendant instituted a 

valid defence, the applicant would only be forced to return what he would have 

been enriched with, which would be the amount payed for the diamonds.615 

4.4.4.4  The fourth criterion: adherence to the principle of equity 

The court did consider what would be equitable. The court deliberated whether the 

applicant should only be ordered to return what he had lost once he offered to 

return what he received.616 No final decision could be reached with regard to equity, 

since the defendant failed to institute the proper defence. If the defendant had 

raised the condictio ob turpem vel iniustam causam as a defence, the principle of 

equity could have been more thoroughly examined.617 Equity in terms of the 

condictio ob turpem vel iniustam causam could have dictated that the plaintiff had 

to offer to return the money he had received for the diamonds. 

4.4.4.5  The fifth criterion: the right of the enriched party to return the object of 

enrichment until an offer of restitution has been made by the impoverished 

party 

Whether the plaintiff or the defendant had been allowed to retain property until an 

offer was made by the other party to return what he received was not considered. 

If the defendant raised the appropriate defence, the defendant might have had the 

right to retain the diamonds until the plaintiff offered to return the diamonds in his 

possession.618 

 

 

                                       
614  Van Heerden case 264; S v Ohlenschlager 1992 2 All SA 10 (T) 38. 
615  Van Heerden case 264; S v Ohlenschlager 1992 2 All SA 10 (T) 38. 
616  Van Heerden case 264; S v Ohlenschlager 1992 2 All SA 10 (T) 38. 
617  Van Heerden case 264; S v Ohlenschlager 1992 2 All SA 10 (T) 38. 
618  Van Heerden case 264; Eiselen and Pienaar Unjustified Enrichment 97; S v Ohlenschlager 1992 

2 All SA 10 (T) 38; The Van Heerden case was decided before the Yarona Healthcare case. The 
Yarona Healthcare case indicated that the return of property need not be offered. 
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4.4.5 Final remarks on the Van Heerden case 

The defendant should have raised a condictio as a defence. If the defendant had 

done so, the defendant would have been obligated to return the diamonds only if 

the plaintiff offered to return the money the defendant had paid. 

The court therefore considered what would be equitable based on the facts, and 

since the defendant failed to institute the proper defence, no final decision could be 

made. The Zweikondiktionentheorie functioned satisfactorily in the claim for 

unjustified enrichment, since both parties’ positions were considered and an order 

that was fair based on the respective positions of the parties was made. 

4.5 Phillips v Hughes; Hughes v Mahpumulo 1979 1 SA 225 (M)619 

4.5.1  Facts 

The defendant bought a motor carrier certificate sold in execution in terms of a 

magistrate’s judgment to satisfy the debt owed to several creditors.620 The 

defendant paid a messenger, who divided the amount amongst five creditors of 

Malamba, who owed the debts to the creditors.621 The applicant, Phillips, as well as 

Maphumulo were creditors who received the amounts paid by the messenger.622 

The defendant applied to the road transportation board for the transfer of the 

certificate to him.623 On application the defendant discovered that the certificate 

had been transferred by Malamba to some other party.624  

The defendant had obtained an order for his claim against the applicant.625 The 

defendant sued Maphumulo for the further repayment of what he had paid.626 The 

                                       
619  Hereafter the Phillips case. 
620  Phillips case 202. 
621  Phillips case 202. 
622  Phillips case 202. 
623  Phillips case 202. 
624  Phillips case 202. 
625  Phillips case 202. 
626  Phillips case 202. 
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applicant appealed against the order obtained by the defendant.627 The court heard 

both matters simultaneously since it dealt with the same facts.628 

4.5.2   Decision of the court and the application of the Zweikondiktionentheorie 

The court confirmed that the transfer of the certificates did not occur in accordance 

with the legal rights of the holder of the certificates.629 The court stated that the 

defendant did not know that what he bought was not able to be purchased, since 

certificates had already been transferred.630 The sale was therefore void and the 

respondent was not obligated to pay the price for the certificates.631  

With regard to the claim of the respondent against Maphumulo, the court indicated 

that the condictio indebiti was applicable against the person from whom the 

respondent bought the certificate from.632 The claim did not lie against 

Maphumulo.633 It was therefore unnecessary to decide whether he was unjustifiably 

enriched.634 The condictio indebiti does not allow the defendant to follow what was 

paid by mistake wherever it goes.635 The enrichment in this instance is the execution 

of the debt.636 The claim therefore lies against the person against whom the order 

for execution was granted, Malamba.637 

                                       
627  Phillips case 202. 
628  Phillips case 202. 
629  Phillips case 204; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
630  Phillips case 204; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
631  Phillips case 204; see para 3.2.1 for a discussion of the condictio indebiti; Joubert 1995 Ann 

Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 SALJ 102; O’Brien 2008 TSAR 312; 
Scholtens 1979 Ann Surv S African L 173. 

632  Phillips case 205; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 
SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 

633  Phillips case 205; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 
SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 

634  Phillips case 205; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 
SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 

635  Phillips case 205; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 
SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 

636  Phillips case 205; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 
SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 

637  Phillips case 205; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 
SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
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The person who received the money is not necessarily the person who is entitled to 

the money.638 The condictio indebiti lies only against the person who is entitled to 

receive the money.639  

The defendant paid the messenger in order to obtain the certificates and knew the 

money would be transferred to the execution creditors.640 The defendant’s intention 

was not to extinguish the debts of Maphumulo.641 The purpose was to purchase the 

motor vehicle certificates. The messenger’s task was to collect the money from the 

defendant.642 The execution creditors had nothing to do with the transaction 

between the messenger and the respondent.643 The execution creditors were 

therefore not entitled to claim the money from the defendant.644 After the 

messenger collected the money from the respondent, he transferred the money to 

the execution creditors.645 The defendant was not involved in this transaction.646 

There were thus two different transactions with different parties involved.647 

Accordingly, the execution creditors were not enriched at the cost of the respondent.  

                                       
638  Phillips case 205; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
639  Phillips case 205; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
640  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
641  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
642  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
643  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173.  
644  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
645  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
646  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
647  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
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The court indicated that the condictio indebiti is aimed at equitable relief.648 The 

court cannot however apply it without following the applicable rules attached to the 

condictio indebiti. The applicant appeal was therefore allowed.649 

The court applied the Zweikondiktionentheorie since it identified that the defendant 

and the messenger, in his execution of the satisfaction of Malamba’s debt, 

concluded a transaction that was separate from the transaction between the 

messenger and the execution debtors. Therefore, the satisfaction of Malamba’s debt 

owed to his creditor’s was one transaction. The sale of the motor vehicle certificate 

that formed part of Malamba’s estate to the respondent was a second transaction.  

If the respondent was impoverished, he was impoverished at the cost of the person 

whom he bought the rights to the certificate in question from, in effect Malamba. If 

the creditors, including the applicant, was enriched, they were enriched at the cost 

of their debtor, Malamba. Therefore, two separate possible instances of enrichment 

existed. 

4.5.3  The possibility of the application of the Saldotheorie 

Should the court have applied the Saldotheorie, the court would most probably have 

found that the value of the estate of the respondent had decreased and that of the 

estate of the applicant increased. The applicant’s appeal would have been denied, 

since the defendant lost his rights to the motor vehicle certificate and the applicant 

received the money for the motor vehicle certificate. The applicant would have 

retained his right to recover his outstanding debt from the original debtor, Malamba. 

 

 

 

                                       
648  Phillips case 207; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
649  Phillips case 207; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
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4.5.4 Application of the criteria 

4.5.4.1  The first criterion: satisfactory calculation of the increase of the enriched 

party’s patrimony and the decrease of the impoverished party’s patrimony 

The applicant’s estate did increase and the respondent’s estate decreased.650 There 

was however no causal link between the increase of the applicant’s estate and the 

decrease of the respondent’s estate.651 The respondent’s estate decreased at the 

cost of the person from whom he bought the motor vehicle certificate, Malamba.652 

The respondent should therefore have instituted a claim against Malamba. 

Malamba’s estate increased since he no longer owed a debt to his creditors. The 

respondent in effect paid Malamba’s debts. If the applicant was enriched, he was 

enriched at the cost of Malamba. Since Malamba owed a debt to the applicant, and 

the money the applicant received was in satisfaction of the debt, the applicant was 

not unjustifiably enriched. 

4.5.4.2 The second criterion: satisfaction of the different requirements of the 

Roman law condictiones 

The condictio indebiti was applicable in this case.653 The defendant relinquished his 

ownership of the money he paid for the motor carrier certificate due to a mistake 

which was reasonable in the circumstances. The defendant should however have 

instituted the condictio indebiti against the original owner of the certificate, 

Malamba. 

                                       
650  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
651  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
652  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
653  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173; see para 3.2.1 for 
a discussion of the condictio indebiti. 
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The applicant did not receive the money paid by the defendant due to a mistake. 

The applicant was entitled to the payment in order to settle the outstanding debt 

owed to him.654  

4.5.4.3 The third criterion: return of the object of enrichment which is unjustified  

The defendant was entitled to have his money returned in terms of the condictio 

indebiti.655 The applicant however was not the person who received the benefit 

unjustly.656 No order could be made to obligate the applicant to repay the money to 

the respondent since the applicant was not unjustifiably enriched. An order in terms 

of the condictio indebiti could have succeeded had it been instituted against 

Malamba.  

4.5.4.4  The fourth criterion: adherence to the principle of equity 

It would have been unfair to order the applicant to pay the respondent the amount 

that the applicant received in terms of the execution of the property of the 

applicant’s debtor.657 The respondent had a claim against the original debtor for the 

amount he had lost.658 It would have been contrary to the principle of equity to 

order the applicant to pay what he had received. 

4.5.4.5  The fifth criterion: the right of the enriched party to retain the object of 

enrichment until an offer for restitution has been made by the respondent 

Since the court found that the applicant had not been enriched at the expense of 

the respondent, the court did not indicate whether the applicant would be entitled 

to the motor carrier certificate before the applicant offered the return of the money 

                                       
654  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
655  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
656  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
657  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
658  Phillips case 206; Joubert 1995 Ann Surv S African L 130; Joubert 1992 De Jure 187; Miller 1983 

SALJ 102; O’Brien 2008 TSAR 312; Scholtens 1979 Ann Surv S African L 173. 
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the respondent had lost. The applicant was therefore allowed to retain the money 

since no unjustified enrichment had occurred. 

4.5.5 Final remarks on the Phillips case 

The Zweikondiktionentheorie has been satisfactorily applied in the Phillips case. The 

decision of the court clearly satisfied of all the criteria particular to the 

Zweikondiktionentheorie. Of particular importance was the consideration of equity. 

The court made a decision that was clearly equitable in light of the available 

evidence. 

If the Saldotheorie had been applied, it could have meant that the defendant would 

have had to pay the amount claimed for by the plaintiff. It could have been possible 

that the principle of equity could not have found realisation under the Saldotheorie, 

since the applicant’s appeal would have been denied and the applicant would have 

lost the money collected in satisfaction of a valid debt. 

The court therefore applied the principle of equity satisfactorily. The 

Zweikondiktionentheorie functioned satisfactorily in the claim for unjustified 

enrichment. 

4.6 First National Bank of SA Ltd v B & H Engneering 1993 2 All SA 38 

(T)659 

4.6.1 Facts 

The B & H Engineering appeal case concerns the rights of a bank who paid a cheque 

by mistake after the drawer of the cheque countermanded the cheque.660 The 

applicant concluded an agreement with a third party in terms of which the applicant 

would produce and deliver certain products for the third party.661 The applicant 

                                       
659  Hereafter the B & H Egineering appeal case. 
660  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
661  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
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produced the products which had been agreed and delivered it to the third party in 

terms of the agreement.662 

The third party gave a cheque to the applicant for payment of the products produced 

and delivered.663 The third party, however, cancelled the cheque before the 

applicant delivered it to his bank.664 The applicant delivered the cheque to the 

respondent and the respondent paid the cheque due to a negligent mistake.665 

In terms of the contract between the respondent and the third party once the 

cheque was cancelled, the respondent had no authorisation to pay the cheque.666 

The respondent claimed the amount of the cheque from the applicant.667 The court 

a quo granted the order.668 

4.6.2 Decision of the court and the application of the Zweikondiktionentheorie 

The respondent’s claim was based on unjustified enrichment.669 In accordance with 

his claim for unjustified enrichment, the respondent instituted the condictio 

indebiti.670 The condictio indebiti is used to claim payment that was paid by mistake 

in terms of a payment that was owed, therefore the respondent instituted the 

incorrect action, since no amount was paid by mistake.671  

                                       
662  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
663  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
664  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
665  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
666  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
667  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
668  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
669  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
670  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
671  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 



 

85 
 

When a bank pays a payee in terms of a cheque it is not because the bank owes 

anything to the payee.672 The payment is made in terms of an agreement with the 

drawer.673 The condictio indebiti can therefore not be applicable.674 The condictio 

sine causa specialis is the correct condictio to apply.675 The third party was indebted 

to the applicant.676 

If the payment by the respondent was intended to settle the third party’s debt, the 

applicant would have lost his claim against the third party.677 The applicant would 

have received what was due to him as per the original agreement and no enrichment 

would have happened.678 If the payment was not to settle a debt, the applicant 

would still have a claim against the third party.679 The applicant would then have 

been enriched.680 

The question to be decided was therefore what the intention of the respondent was 

when he paid the applicant.681 A cheque is normally used to give effect to a payment 

in accordance with some agreement and not to settle an outstanding debt.682 Until 

payment in terms of a cheque has been received, there exists an underlying debt.683 

In terms of the underlying debt, the creditor will have an action to claim in terms of 

                                       
672  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
673  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
674  B & H Engineering appeal case 545; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
675  B & H Engineering appeal case 546; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
676  B & H Engineering appeal case 546; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
677  B & H Engineering appeal case 546; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
678  B & H Engineering appeal case 546; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
679  B & H Engineering appeal case 546; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
680  B & H Engineering appeal case 546; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
681  B & H Engineering appeal case 546; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
682  B & H Engineering appeal case 546; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
683  B & H Engineering appeal case 546; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
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the cheque.684 If the cheque is dishonoured, the creditor can immediately institute 

a claim for payment.685 It is not the payment of the cheque that constitutes the 

compensation in terms of the agreement between the payee and the drawer.686 It 

is the delivery of the cheque that is compensation in terms of the agreement.687 

The cheque creates a new contractual relationship of debt between the drawer and 

the payee.688 When the creditor receives payment the purpose of the cheque is 

fulfilled.689 The arrangement between the bank and the drawer has no bearing on 

the agreement between the drawer and the payee.690 If the cheque is dishonoured, 

the payee cannot institute a claim against the bank.691  

The payee assumes certain risks when he/she accepts payment in terms of the 

debt.692 The risks are lessened by the fact the payee has a liquid document on which 

he/she can sue. When the bank pays the cheque, the payee loses the liquid 

document. 693 

The payee has no knowledge of the arrangements a bank has with the drawer, 

specifically whether a payment was authorised or if a cheque was 

countermanded.694 When a bank pays in terms of the cheque, the payment is the 

                                       
684  B & H Engineering appeal case 547; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
685  B & H Engineering appeal case 547; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
686  B & H Engineering appeal case 547; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
687  B & H Engineering appeal case 547; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
688  B & H Engineering appeal case 548; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
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Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
690  B & H Engineering appeal case 548; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
691  B & H Engineering appeal case 549; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
692  B & H Engineering appeal case 549; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
693  B & H Engineering appeal case 549; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
694  B & H Engineering appeal case 549; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
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final settlement of the debt.695 The bank therefore cannot reclaim the amount.696 

The bank, however, has a claim of unjustified enrichment against the drawer.697 

The court indirectly applied the Zweikondiktionentheorie. The court considered the 

agreement between the applicant and the third party and the agreement between 

the respondent and the third party separately.698 The court indicated that a claim 

existed between the applicant and the third party and a claim by the respondent 

against the third party.699 

4.6.3 The possible application of the Saldotheorie 

The Saldotheorie was in fact applied in the court a quo which application and its 

consequences is outlined in paragraph 5.9 of this study 

4.6.4 Application of the criteria 

4.6.4.1 The first criterion: satisfactory calculation of the decrease of the 

impoverished party’s estate and the increase of the enriched party’s estate 

The value of the applicant’s estate remained the same since he received payment 

for his claim against the third party. The value of the estate of the respondent did 

decrease, but not at the cost of the applicant. Since both parties’ estates had been 

considered, there had been a satisfactory calculation of the decrease of the 

impoverished party’s estate the increase in the enriched party’s estate. 

 

                                       
695  B & H Engineering appeal case 549; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 
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Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
697  B & H Engineering appeal case 556(2) ; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
698  B & H Engineering appeal case 556(2) ; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
699  B & H Engineering appeal case 556(2) ; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
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4.6.4.2 The second criterion: satisfaction of the different requirements of the 

Roman law condictiones 

Both the principles of the condictio indebiti and the principles of the condictio sine 

causa specialis were considered.700 The court concluded that the condictio sine 

causa specialis is applicable and not the condictio indebiti.701 The condictio indebiti 

may only be instituted where an amount has been paid by mistake. The amount 

was not paid by mistake, since the payment was made in return for services 

rendered. Since a debt was owed, no payment was made due to mistake. The 

condictio sine causa is used where a cheque has been paid without the due authority 

of the drawer. The drawer did not authorise the payment of the cheque. 

4.6.4.3 The third criterion: return of the object of enrichment which was unjustified  

The court indicated that the possible enrichment is the amount of the cheque. If 

the applicant was enriched at the cost of the respondent, only the amount of the 

cheque would have to be repaid.702  

4.6.4.4 The fourth criterion: the principle of equity 

A payee who received payment may assume that his/her debt has been settled. It 

would be inequitable to the payee if a bank would be allowed to reclaim an amount 

at some later stage.703 To uphold the principle of equity a payee who receives 

payment from a bank in terms of a cheque is entitled to regard his/her debt as 

                                       
700  B & H Engineering appeal case 546; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
701  B & H Engineering appeal case 546; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
702  B & H Engineering appeal case 546; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
703  B & H Engineering appeal case 554; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
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settled.704 The bank has an unjustified enrichment claim against the drawer and no 

injustice is done against the bank.705 

4.6.4.5 The fifth criterion: right to retain property 

The claim revolved around the payment of a cheque. Upon the payment of the 

cheque, the document is lost. It would be impossible to return the document once 

it had been dishonoured and the respondent would lose the convenience of suing 

in terms of the document. The respondent would have to rely on the original 

agreement to satisfy his claim. 

4.6.5 Final remarks on the B & H Engineering appeal case 

In the application of the Zweikondikionentheorie, the court satisfactorily accounted 

for all the criteria relevant to the Zweikondiktionentheorie. Of particular importance 

is the principle of equity. The court made a decision that was most equitable in the 

B & H Engineering appeal case. 

4.7  ABSA Bank Ltd v Moore and Another 2017 1 SA 255 (CC) 

4.7.1 Facts 

The respondents were the victim of a scam labelled the "Brusson property scam".706 

The respondents unknowingly signed their ownership of their house to a third party 

who operated under the abovementioned scam.707 The third party paid the 

respondents debt relating to a bond over the house held by the applicant, offering 

a lower interest rate than the applicant.708 The third party subsequently obtained a 

loan from the applicant, providing the house as security against the loan, for which 

the third party held in possession a fraudulent deed of sale.709  

                                       
704  B & H Engineering appeal case 554; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
705  B & H Engineering appeal case 554; Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell 

Stell LR 520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
706  Hereafter the Moore case 258. 
707  Moore case 258. 
708  Moore case 258. 
709  Moore case 258. 
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Following the failure of the third party to make payment in satisfaction of the loan 

obtained from the applicant, the applicant instituted proceedings to sell the house 

in execution.710 The respondents remained in possession of the house, and upon 

learning of the intended sale of execution, the respondents instituted legal action 

against the applicant, since they claimed to be the owners of the house.711 

The High Court granted the respondents claim to the house and held that the loan 

agreement between the applicant and the third party was illegal and therefore 

void.712 The applicant appealed to the Supreme Court of Appeal, but was 

unsuccessful. The applicant subsequently appealed to the Constitutional court. 

The applicant requested the Constitutional Court to reinstate the bond the 

respondent had with the applicant in terms of an unjustified enrichment action.713 

The applicant contended that the bond was cancelled due to fraud and that fraud 

rendered all agreements invalid; that if the bond was not reinstated, the applicant 

would lose its only security for the payment of the house; and that the respondents 

debt was extinguished by means of fraud; and that the fraudulent satisfaction of 

the debt left the respondents enriched at the cost of the defendants. 

4.7.2 Decision of the court and the application of the Zweikondiktionentheorie 

A debtor’s debt to a creditor may be satisfied by a third party even without the 

knowledge or permission of the debtor.714 The payment of the debt with money 

illegally obtained satisfies the debt.715 An action for recovery of the money illegally 

obtained lies against the person who obtained the money. Therefore, the payment 

made by the third party to the applicant on behalf of the respondent extinguished 

the debt.  

                                       
710  Moore case 258. 
711  Moore case 258. 
712  Moore case 259. 
713  Moore case 261. 
714  Moore case 264-265. 
715  Moore case 268. 
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The court further indicated that the applicant still had a claim against the third party. 

There was also no obligation on the part of the respondent to honour the third 

party’s agreement with the applicant.716  It was the applicant who concluded a loan 

agreement with the third party, thereby allowing the debt to be satisfied. The 

respondents were not party to that agreement.717  The third party still had a claim 

against respondents for the loan agreement between the third party and the 

respondents.718  The defendant was therefore not enriched at the cost of the 

applicant. 

There were two agreements in operation in the Moore case. The first agreement 

was between the applicant and the respondent, which was satisfied. The second 

agreement was between the applicant and the third party, to which the 

respondent was not party, and for which the applicant still had a claim against the 

third party. The Zweikondiktionentheorie is evident in the fact that two distinct 

liabilities were recognised. 

4.7.3 Possible application of the Saldotheorie 

Had the Saldotheorie been applied to the facts, the court could have reinstated 

the bonds as per the applicant’s request. The value of the applicant’s estate had in 

fact decreased by the payment of the loan to the third party, and the value of the 

respondents’ estate increased by the same amount that the value of the 

applicant’s estate had decreased, due to the satisfaction of their debt. Had the 

Saldotheorie been so applied, it would have resulted in an inequitable decision, 

due to the claim the applicant still had against the third party and the claim the 

third party had against the respondents. 

 

 

 

                                       
716  Moore case 268, 270. 
717  Moore case 268, 270. 
718  Moore case 268, 270. 
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4.7.4 Application of the criteria 

4.7.4.1 The first criterion: satisfactory calculation of the decrease of the 

impoverished party’s estate and the increase of the enriched party’s estate 

The value of the estate of the applicant decreased by the amount of the loan it 

forwarded to the first party. The value of the estate of the respondents increased 

due to the fact that the respondents no longer owed any debt to the applicant.719 

The respondents’ estate was burdened by the obligation to the third party for the 

satisfaction of the loan owed to the third party. The value of the estate of the 

applicant did not decrease at the cost of the respondents, but at the cost of the 

third party.720 

4.7.4.2 The second criterion: satisfaction of the different requirements of the 

Roman law condictiones 

The condictio ob turpem vel iustam causam is applicable to this case. The applicant 

argued that the respondent was enriched due to fraud.721 The agreements under 

evaluation were therefore illegal. The condictio ob turpem vel iniustam causam is 

applicable where enrichment is claimed where an illegal contract is void.722 

4.7.4.3 The third criterion: return of the object of enrichment which was unjustified  

Only the amount of the loan was considered, which was the object of the enrichment 

claim.723 The court did not consider that anything other than the value of the loan 

was due. Only the object of enrichment was considered. 

4.7.4.4 The fourth criterion: the principle of equity 

Due to the fact that the respondent owed a debt to the third party for the payment 

of the loan and the fact that the applicant had a claim against the third party, it 

                                       
719  Moore case 268, 270. 
720  Moore case 268, 270. 
721  Moore case 268, 270. 
722  Moore case 268, 270. 
723  Moore case 268, 270. 



 

93 
 

would have been inequitable to hold the respondent liable to the applicant.724 The 

finding that the respondents were not enriched at the applicants cost therefore 

upholds the principle of equity.725 

4.7.4.5 The fifth criterion: right to retain property 

In the Moore case726, the right to retain property was only of concern in as far as 

the respondents retained the right to ownership and possession of their property. 

No property needed to be retained in order to satisfy a claim for restitution.727 

4.7.5 Final remarks on the Moore case 

The court held that the respondents were not enriched at the cost of the applicant, 

since the applicant had a claim against the third party and the third party had a 

claim against the respondents. There were two different claims that had no bearing 

on the other claim. It is therefore evident that the Zweikondiktionentheorie was 

indirectly applied. The respondents were not enriched at the cost of the 

respondents. The principle of equity was therefore upheld, contrary to what might 

have been the position had the Saldotheorie applied.  

Had the Saldotheorie applied, the court might have ordered the bond of the 

respondents to be re-established in favour of the applicant. The respondent would 

have remained indebted to the third party and would also have been indebted to 

the applicant. 

 

 

 

                                       
724  Moore case 268, 270. 
725  Moore case 268, 270. 
726  Moore case 268, 270. 
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4.8 Yarona Healthcare Network (Pty) Ltd v Medshield Medical Scheme 

2018 1 SA 513 (SCA)728 

4.8.1  Facts 

The respondent sued the applicant for a total of R6 110 237 which consisted of 

various payments made by the respondent to the appellant.729 The respondent 

maintained that the amounts were made due to a reasonable mistake of the 

employees of the respondent.  No contract existed between the appellant and the 

respondent. The appellant was therefore unjustifiably enriched. Upon realising its 

mistake, the respondent instituted the condictio indebiti.730 The respondent 

succeeded in its claim in the High Court.731 

The appellant, however, contended that no enrichment occurred, since the 

appellant rendered various services to the respondent in exchange for the amount 

paid by the respondent in terms of a valid contract with one of the representatives 

of the respondent.732 If the payments were made by mistake, the mistake was not 

reasonable, since the appellant was in the position to acquire the necessary 

knowledge regarding the validity of the contract. 

4.8.2 Decision of the court and the application of the Zweikondiktionentheorie 

The applicant had not obtained the necessary authority to conclude the contract, 

because the procedure for authorising a contract followed by the respondent was 

not adhered to.733 The contract was therefore void. 

                                       
728  Yarona Healthcare case 
729  Yarona Healthcare case para 1; Sonnekus 2011 TSAR 266. 
730  Yarona Healthcare case para 23; Sonnekus 2018 TSAR 266. 
731  Yarona Healthcare case para 23; Sonnekus 2018 TSAR 266. 
732  Yarona Healthcare case paras 2, 6; Sonnekus 2018 TSAR 266. 
733  Yarona Healthcare case para 8; Sonnekus 2018 TSAR 266. 
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The court held that the mistake was unreasonable since the applicant was 

negligent.734 The applicant was, however, a medical scheme and must therefore be 

treated similarly to trustees of a trust.735  

An unjustified enrichment claim in terms of the condictio indebiti is not a claim for 

restitutio in integrum.736 There is no inherent principle of restitution when the 

condictio indebiti is instituted.737 The appellant could have, and should have, 

instituted a condictio indebiti as a counterclaim in order to claim for the services 

rendered to the respondent.738 The condictio indebiti does not automatically allow 

for the return of property.739 

Restitution by means of set-off, which the appellant requested, may be allowed, but 

how the set-off is arrived at must be given due consideration.740 The set-off may 

only be made if the proper action was instituted by a defendant.741 The court 

indicated that the Zweikondiktionentheorie is applicable where both parties 

instituted the condictio indebiti.742 

4.8.3 The possible application of the Saldotheorie. 

Had the court instituted the Saldotheorie, the set-off could have been allowed, 

which would have meant that the services rendered by the applicant to the 

respondent would have been taken into account. The value of the services rendered 

might then have been set-off against the amount paid by the respondent. 

The court indicated that the Saldotheorie was developed in response to the inequity 

that could potentially result due to the defence of loss of enrichment, but that the 

Zweikondiktionentheorie is still preferable.743 The Zweikondiktionentheorie forces 

                                       
734  Yarona Healthcare case para 45; Sonnekus 2018 TSAR 266. 
735  Yarona Healthcare case para 45; Sonnekus 2018 TSAR 266. 
736  Yarone Healthcare case para 48; Sonnekus 2018 TSAR 266. 
737  Yarona Healthcare case para 49; Sonnekus 2018 TSAR 266. 
738  Yarona Healthcare case para 51; Sonnekus 2018 TSAR 266. 
739  Yarona Healthcare case para 51; Sonnekus 2018 TSAR 266. 
740  Yarona Healthcare case para 54; Sonnekus 2018 TSAR 266.  
741  Yarona Healthcare case para 54; Sonnekus 2018 TSAR 266. 
742  Yarona Healthcare case para 51; Sonnekus 2018 TSAR 266. 
743  Yarona Healthcare case para 59; Sonnekus 2018 TSAR 266. 
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parties to institute the proper condictiones and to not simply rely on the court to 

allow the deduction. 

4.8.4 Application of the criteria 

4.8.4.1 The first criterion: satisfactory calculation of the decrease of the 

impoverished party’s estate and the increase of the enriched party’s estate 

The value of the estate of the respondent decreased by the total amount of the 

incorrect payments made to the appellant.744 The value of the estate appellant’s 

estate increased by the amount paid to the appellant by the respondent. The 

respondent gained the value of the services rendered by the applicant, but the 

applicant did not institute the appropriate remedy to claim for the value of the work 

done by the applicant in favour of the respondent.745  

4.8.4.2 The second criterion: satisfaction of the different requirements of the 

Roman law condictiones 

The condictio indebiti applied in the Yarona Healthcare case. The condictio indebiti 

was used to claim the mistaken amounts paid by the respondent to the applicant 

from the applicant. Had the appellant instituted the appropriate action, the applicant 

would have relied on the condictio indebiti to claim for the value of the services 

mistakenly rendered to the respondent.746 

4.8.4.3 The third criterion: adherence to the principle of equity 

Since the appellant did not institute the proper action to claim for the value of the 

services rendered to the respondent, the court could not allow for a claim for the 

services rendered.747 The condictio indebiti, instituted by the respondent, does not 

automatically allow for restitution to be made. The appellant had to institute the 

proper action in order for the respondent to prepare a defence.748 Therefore, the 

                                       
744  Yarona Healthcare case para 59; Sonnekus 2018 TSAR 266. 
745  Yarona Healthcare case para 59; Sonnekus 2018 TSAR 266. 
746  Yarona Healthcare case para 59; Sonnekus 2018 TSAR 266. 
747  Yarona Healthcare case para 59; Sonnekus 2018 TSAR 266. 
748  Yarona Healthcare case para 59; Sonnekus 2018 TSAR 266. 
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principle of equity was achieved in that the appellant was not allowed to claim for 

the value of the services rendered to the respondent without instituting the proper 

enrichment action. 

4.8.4.4 The fourth criterion: return of the object of enrichment 

The court ordered the appellant to repay the amount received from the respondent, 

since the amount that the respondent paid to the appellant was the amount that 

the appellant had been enriched with.749 

4.8.4.5 The fifth criterion: the right of the enriched party to retain the object of 

enrichment until the impoverished party offer restitution 

The court indicated that if the applicant had instituted the proper enrichment action, 

the value of the services the applicant rendered could be taken into account. The 

applicant might have been ordered to pay the difference between the amount 

received from the respondent and the value of the services rendered to the 

respondent.750 Due to the fact that the applicant did not institute the proper action, 

no right to retain property may be granted automatically by virtue of the condictio 

indebiti. 

4.8.5 Final remarks on the Yarona Healtcare case 

The fact that the applicant failed to institute the condictio indebiti in order to claim 

for the value of the services rendered to the respondent meant that the respondent 

could not claim for the said services. The condictio indebiti does not automatically 

mean that a claim for restitution must be considered by a court. The direct 

application of the Zweikondiktionentheorie, therefore, adhered to all the criteria 

identified in paragraph 4.9.4. 

 

                                       
749  Yarona Healthcare case para 59; Sonnekus 2018 TSAR 266. 
750  Yarona Healthcare case para 59; Sonnekus 2018 TSAR 266. 



 

98 
 

4.9  Conclusion 

This chapter dealt with various South African court cases where the 

Zweikondiktionentheorie was indirectly applied. In each of the cases the application 

of the Zweikondiktionentheorie clearly indicated that two separate claims for 

unjustified enrichment should be dealt with. 

The Zweikondiktionentheorie has been satisfactorily applied in the all the cases. The 

decisions of the relevant courts clearly indicated that all the criteria specific to the 

Zweikondiktionentheorie could satisfactorily be applied. Of particular importance 

was the consideration of equity. The courts made a decision that was clearly 

equitable in all the cases. 

 If the Saldotheorie had been applied, it could have caused inequitable results in 

most of the cases. It could even have been possible that the principle of equity 

could not have found realisation under the Saldotheorie. 

In chapter 5 various cases which applied the Saldotheorie are discussed. The criteria 

developed in paragraph 3.5 are used to evaluate the suitability of the Saldotheorie 

to the South African law of unjustified enrichment. 

  



 

99 
 

CHAPTER 5: THE SALDOTHEORIE AS APPLIED IN SOUTH AFRICAN COURT 

CASES 

5.1 Introduction 

This chapter discusses various South African court cases where the Saldotheorie 

was applied. In these cases, the courts did not directly refer to the Saldotheorie. It 

is evident from the theoretical principles discussed in paragraphs 2.5-2.6 and 3.4-

3.5 of this study that the Saldotheorie was applied. The discussion identifies the 

aspects in each particular court case which exemplifies the Saldotheorie as outlined 

in paragraphs 2.6 and 3.5. 

The criteria identified in paragraph 3.6 regarding the aspects of the South African 

enrichment law are also applied to each case. An illustration of how the 

Zweikondiktionentheorie would have functioned in the same case is also provided. 

This chapter provides an analysis of the various court cases used in motivating the 

application of either the Zweikondiktionentheorie or the Saldotheorie. 

The court cases that are discussed in this chapter are Carlis v McCusker; MCC Bazaar 

v Harris and Jones (Pty) Ltd751; the Lodge case;752 Lydenburg Voorspoed Ko-

operasie v Els;753 Govender v Standard Bank of South Africa Ltd; Wynland 

Construction (Pty) Ltd v Ashley-Smith en Andere754; Grobler NO v Boikhutsong 

Business Undertaking (Pty) Ltd755 and First National Bank of SA Ltd v B & H 

Engineering.756 

The criteria identified in paragraph 3.5 and to be used in the evaluation of the 

Saldotheorie are: 

                                       
751  MCC Bazaar v Harris & Jones (Pty) Ltd 1954 3 All SA 107 (T). 
752  See para 1.4 of this study. 
753  Lydenburg Voorspoed Ko-operasie v Els 1966 3 All SA 264 (T).  
754  Wynland Construction (Pty) Ltd v Ashley-Smith and others 1995 1 All SA 368 (C). 
755  Grobler NO v Boikhutsang Business Undertaking (Pty) Ltd and others 1987 3 All SA 665 (BGD). 
756  First National Bank of SA v B & H Engineering 195 3 All SA 500 (T). 
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1) Satisfactory calculation of the increase of the enriched party’s patrimony and the 

decrease of the impoverished party’s patrimony. 

2) Satisfaction of the different requirements of the Roman law condictiones. 

3) Compliance to the principle of equity. 

4) Effective method of calculation of enrichment without relying on the law of 

contract. 

5.2  Carlis v McCusker 1900 TS 917757 

5.2.1 Facts 

In the Carlis case,758 the plaintiff instituted two seperate enrichment claims. The 

plaintiff firstly claimed £3133 which he had paid to the defendant in terms of an 

agreement which could not be enforced.759 The plaintiff also claimed and amount 

of £536 being the amount that the plaintiff had paid to a company to erect a building 

on the defendant’s property.760 The value of the defendant’s property increased in 

value due to the erection of the building.761 

The initial claim of the plaintiff arose from an agreement with the defendant wherein 

the defendant would transfer part of his fixed property, as well as his business 

interest in a newspaper that the defendant ran, on the aforesaid property.762 In 

terms of the agreement, the plaintiff would in return pay an amount of £4000 and 

transfer certain shares to the defendant.763 The total value of the performance the 

plaintiff had to make under the agreement was £5000.764  

The plaintiff accordingly paid an amount of £2033 to the defendant for the purchase 

of the property and a total of £1100 for the running expenses of the newspaper 

                                       
757  Hereafter the Carlis case. 
758  Carlis case 918. 
759  Carlis case 918. 
760  Carlis case 918. 
761  Carlis case 918. 
762  Carlis case 919. 
763  Carlis case 919. 
764  Carlis case 919. 
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business.765 The plaintiff also had various machinery installed to make the business 

more effective and subsequently increased the value of the goodwill of the 

business.766 The defendant retained control over the newspaper business after it 

appeared that the agreement could not be legally applied.767 

5.2.2 Decision of the court and the application of the Saldotheorie 

The defendant admitted that he cannot retain the money and the property, but 

denies that he should refund the money paid to him.768 The defendant was willing 

to give effect to the transfer of the property and the business.769 In the case of an 

enrichment claim, a seller cannot be permitted to offer to perform where 

performance is no longer possible or at an earlier time indicated that he/she wished 

to retain the property.770 It was no longer possible for the defendant to perform to 

the extent agreed upon.771 The defendant could transfer the property, but could no 

longer transfer the business interest since the newspaper no longer existed.772 

The plaintiff was therefore entitled to regain the money he had paid to the 

defendant.773 The plaintiff’s second claim was denied, since the payment was made 

due to a court order for work done by the plaintiff’s agent and no grounds existed 

by means of which the plaintiff could claim an amount from one of the agents.774 

The court only allowed a sum total of £2033.775  

                                       
765  Carlis case 920. 
766  Carlis case 920. 
767  Carlis case 920. 
768  Carlis case 923; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
769  Carlis case 923; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
770  Carlis case 923; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
771  Carlis case 923; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
772  Carlis case 923; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
773  Carlis case 924; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
774  Carlis case 924; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
775  Carlis case 924; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
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The court recognised that two separate claims were instituted, but dealt with them 

as the realisation of the same instance of enrichment.776 The claim for the work 

done by the contractors, which was the plaintiff’s second claim, was work done in 

the course of conducting the affairs of the business.777 The court therefore looked 

at all the circumstances as a whole and did not recognise two separate enrichment 

claims.778 It is clear that the court applied the Saldotheorie.779 

5.2.3 Possible application of the Zweikondiktionentheorie 

Should the court have applied the Zweikondiktionentheorie the court most probably 

would have dealt with the two claims for enrichment that the plaintiff had instituted 

as separate instances of enrichment. The court would then have applied the 

enrichment principles to the second claim in isolation. If the court then found that 

there was indeed enrichment without legal ground, the court would have granted 

the second claim. The court would have had to consider whether the erection of the 

building left the defendant enriched to the detriment of the plaintiff. The plaintiff 

would in such a case have been granted a further amount as compensation. 

5.2.4 Application of the criteria 

5.2.4.1 First criterion: satisfactory calculation of the increase of the enriched party’s 

patrimony and the decrease of the impoverished party’s patrimony. 

A calculation was made to determine the extent the amount paid by the defendant 

had increased the value of the plaintiff’s estate.780 The defendant’s estate has also 

been decreased. The court granted an order for the balance of the net worth of the 

increase of the estate of the plaintiff.  

                                       
776  Calris case 924; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
777  Carlis case 917 924; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 

139; Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
778  Carlis case 924; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
779  Carlis case 924; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
780  Carlis case 925; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
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5.2.4.2 Second criterion: satisfaction of the different requirements of the Roman 

law condictiones. 

The condictio causa data causa non secuta is applicable, since counter performance 

became impossible. The contract therefore vailed as a valid contract. The court 

specifically considered whether the defendant could perform in terms of the 

agreement in a satisfactory and decided that it is not possible.781 The property 

transferred did not retain the same value it had at the time it was originally 

transferred. 

5.2.4.3 Third criterion: principle of equity 

The court indicated that it would be inequitable to allow someone to retain both the 

property and the money received for the property if an agreement was reached to 

sell the property.782 If the person who sold the property wishes to transfer the 

property in terms of the agreement, it would be inequitable for a court to come to 

the aid of the buyer.783 If it however becomes impossible to effect a transfer wholly 

as per an agreement, it would be inequitable to continue with the agreement.784 

The court did take the principle of equity into account.785 

5.2.4.4 Fourth criterion: effective method of calculation of enrichment without 

relying on the law of contract 

The court calculated whether the defendant could satisfactorily perform. After the 

court found that performance was impossible, due to the fact that the object that 

                                       
781  Carlis case 924; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52 
782  Carlis case 923; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
783  Carlis case 923; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
784  Carlis case 923; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
785  Carlis case 923; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
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had to be returned did not have the same value as at the time it was originally 

transferred. The court calculated what the net worth of the enrichment would be.786 

5.2.5 Final remarks on the Carlis case 

The decision of the court clearly indicated that all the criteria peculiar to the 

Saldotheorie could satisfactorily be applied. Of particular importance was the 

consideration of equity. The court made a decision that was clearly equitable in light 

of the available evidence. The property as it originally existed could not be returned 

due to its decrease in value. Therefore, payment had to be made for the loss of 

enrichment. 

5.3  MCC Bazaar v Harris and Jones (Pty) Ltd 1953 3 All SA 107 (T)787 

5.3.1 Facts  

In the MCC Bazaar case,788 the plaintiff claimed an amount plus interest paid in 

terms of an agreement between the plaintiff’s agent and the defendant. The plaintiff 

claimed the agreement was not legally binding since the contract establishing the 

agreement was not signed by the plaintiff as required by law.789 Both the defendant 

and the plaintiff’s agent fully performed in terms of the contract.790  

5.3.2 Decision of the court and the application of the Saldotheorie 

The contract was illegal since the contract was not signed by the plaintiff but by the 

agent. The court decided that despite the fact that an illegal contract791 was present, 

ownership of the property forming the object of the agreement did pass to the 

defendant.792 An enrichment claim is allowed where someone else has been 

                                       
786  Carlis case 925; Van der Merwe and Butler 1982 THRHR 128; Lubbe Ann Surv S African L 139; 

Tager 1979 Ann Surv S African L 104; Van Vuuren 1972 Scintilla Juris 52. 
787  See Stander 2003 SAMLJ; Sonnekus 2008 JSAL; Stander 1991 THRHR. 
788  Hereafter the MCC Bazaar case 108. 
789  MCC Bazaar case 108. 
790  MCC Bazaar case 108. 
791  The contract was illegal because the plaintiff had not signed the contract. 
792  MCC Bazaar case 110; Malan 1976 JSAL 13; Scott 2008 RLR 224; Sonnekus 2008 TSAR 612; 

Stander 1991 THRHR 483. 
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unjustifiably enriched.793 It does not necessarily follow that when equal performance 

was made enrichment did not occur.794 If ownership passed contrary to a principle 

of law, the property can be claimed back in terms of the pari in delictio principle 

that was applicable in this case.795 The par delictum rule was applicable since an 

illegal act was present. 

The conclusion of the contract and delivery in terms of the contract was not 

punishable in terms of criminal law.796 The parties cannot rely on the contract.797 

Where both parties performed in terms of the contract, transfer of ownership is not 

prohibited by law.798 The transfer of property did therefore not occur without legal 

ground and property was delivered in exchange for fair counter-performance.799 

Enrichment did not occur since legal ground for the delivery did exist and fair 

compensation was made.800  

The court evaluated the performance against the counter performance and found 

that no enrichment occurred.801  The Saldotheorie might therefore indirectly give 

effect to illegal contracts when applied in certain circumstances.802  If the 

performances of both parties are judged to be equal, neither party may claim with 

an enrichment claim, since neither party has been enriched. The parties will in such 

circumstances be left without any recourse to an action in law, since the contract in 

                                       
793  MCC Bazaar case 110; Malan 1976 JSAL 13; Scott 2008 Ann Surv S African L 1257; Scott 2008 

RLR 224; Sonnekus 2008 TSAR 612; Stander 1991 THRHR 483. 
794  MCC Bazaar case 110; Malan 1976 JSAL 13; Scott 2008 Ann Surv S African L 1257; Scott 2008 

RLR 224; Sonnekus 2008 TSAR 612; Stander 1991 THRHR 483. 
795  MCC Bazaar case 110; ; Malan 1976 JSAL 13; Scott 2008 Ann Surv S African L 1257; Scott 2008 

RLR 224; Sonnekus 2008 TSAR 612; Stander 1991 THRHR 483; see paras 3.2 and 4.1.2. 
796  MCC Bazaar case 110; Malan 1976 JSAL 13; Scott 2008 Ann Surv S African L 1257; Scott 2008 

RLR 224; Sonnekus 2008 TSAR 612; Stander 1991 THRHR 483. 
797  MCC Bazaar case 111; Malan 1976 JSAL 13; Scott 2008 Ann Surv S African L 1257; Scott 2008 

RLR 224; Sonnekus 2008 TSAR 612; Stander 1991 THRHR 483. 
798  MCC Bazaar case 111; Malan 1976 JSAL 13; Scott 2008 Ann Surv S African L 1257; Scott 2008 

RLR 224; Sonnekus 2008 TSAR 612; Stander 1991 THRHR 483. 
799  MCC Bazaar case 111; Malan 1976 JSAL 13; Scott 2008 Ann Surv S African L 1257; Scott 2008 

RLR 224; Sonnekus 2008 TSAR 612; Stander 1991 THRHR 483. 
800  MCC Bazaar case 111; Malan 1976 JSAL 13; Scott 2008 Ann Surv S African L 1257; Scott 2008 

RLR 224; Sonnekus 2008 TSAR 612; Stander 1991 THRHR 483. 
801  MCC Bazaar case 111; Malan 1976 JSAL 13; Scott 2008 Ann Surv S African L 1257; Scott 2008 

RLR 224; Sonnekus 2008 TSAR 612; Stander 1991 THRHR 483. 
802  MCC Bazaar case 111; Malan 1976 JSAL 13; Scott 2008 Ann Surv S African L 1257; Scott 2008 

RLR 224; Sonnekus 2008 TSAR 612; Stander 1991 THRHR 483. 
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terms of which the transfer was made is illegal. It is evident that the court 

accordingly applied the Saldotheorie.803 

5.3.3 Possible application of the Zweikondiktionentheorie 

Should the court have applied the Zweikondiktionentheorie, the court would have 

found that the contract concluded by the parties is invalid, and no legal ground that 

can be causally connected between the payment of the purchase price and the 

delivery of the object of sale existed. The buyer can therefore claim the money he 

paid. The seller can claim the object he delivered in terms of the invalid contract. 

5.3.4 Application of the criteria 

5.3.4.1 First criterion: satisfactory calculation of the increase of the enriched party’s 

patrimony and the decrease of the impoverished party’s patrimony 

The court calculated that the value of the plaintiff’s estate did not decrease, nor did 

the defendant’s estate increase. The court concluded that this was a result of both 

parties having paid fair compensation in terms of the agreement. 

5.3.4.2 Second criterion: satisfaction of the different requirements of the Roman 

law condictiones 

The condictio in turpem vel iniustam causam is the applicable condictio in this case. 

The parties should be able to reclaim what they had performed in terms of an illegal 

contract. The court concluded that both parties performed in terms of the illegal 

contract and therefore no claim vests. 

5.3.4.3 Third criterion: adherence to the principle of equity 

The court indicated that because both parties performed in terms of the illegal 

contract, it is not inequitable to allow both the parties to remain in possession of 

                                       
803  MCC Bazaar case 111; Malan 1976 JSAL 13; Scott 2008 Ann Surv S African L 1257; Scott 2008 

RLR 224; Sonnekus 2008 TSAR 612; Stander 1991 THRHR 483. 
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the performance rendered in terms of the illegal agreement. The illegal contract was 

therefore indirectly given effect. 

5.3.4.4 Fourth criterion: effective method of calculation of enrichment without 

relying on the law of contract 

The court indicated that no enrichment occurred and therefore the calculation of 

enrichment was not necessary. 

5.3.5 Final remarks 

The court indicated that no enrichment occurred since both the parties’ estates 

received something of equal worth in return for their enrichment. The court 

therefore allowed an illegal contract to be implemented.  

Had the Zweikondiktionentheorie been applied, both parties would have to return 

what was performed in terms of the illegal contract. The illegal contract meant that 

no basis exists for the transfer of the performance and would have ensured a better 

calculation of the Saldotheorie. 

5.4  Lodge v Modern Motors Ltd 1957 3 All SA 173 (SR)804 

5.4.1 Facts  

As previously indicated, the parties concluded a hire-purchase agreement in the 

Lodge case805 the parties concluded a hire-purchase agreement. The lessee 

acquired a new truck in exchange for a cash payment of 1 890 pound and 19 

cents.806 The agreement was void since it failed to meet the requirements of the 

Hire Purchase Act 43 of 1942 which was in force at the time the agreement was 

concluded.807 When the lessee fell in arrears with his instalments in terms of the 

                                       
804  Previously abbreviated as the Lodge case. 
805  Lodge case 174. 
806  Lodge case 174. 
807  Lodge case 174. 
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agreement, the owner claimed the return of the vehicle and payment of 416 pounds 

and 16 cents.808 

The defendant alleged that the plaintiff was unjustifiably enriched and claimed the 

deposit and all instalments paid in terms of the agreement in return for the 

vehicle.809 The owner denied unjustified enrichment and stated that the lessee had 

the use of the vehicle which caused the value of the vehicle to depreciate.810 If the 

plaintiff were to carry the expense, the lessee would have been enriched at the cost 

of the plaintiff.811 The lessee would have had the use of the vehicle for his business 

without the normal business expense of depreciation.812 

5.4.2 Decision of the court and the application of the Saldotheorie 

The court noted that the lessee aimed for compensation and not for restitution, 

since restitution would mean that the contract was a valid and binding contract.813 

Restitution would have indirectly given effect to an invalid contract that cannot be 

allowed.814 

The lessee had a claim for unjustified enrichment and subsequently pursued the 

question whether the owner should be allowed to claim set-off against the 

enrichment claim of the lessee.815 The defendant’s patrimony did save an expense 

which it would normally have had to account for in the course of his business.816 

The plaintiff therefore may claim for the set-off of his expenses.817 

                                       
808  Lodge case 174. 
809  Lodge case 174. 
810  Lodge case 174. 
811  Lodge case 174. 
812  Lodge case 174. 
813  Lodge case 174; Boberg 1961 PQR 156; Otto 1991 TSAR 139; Scholtens 1961 Ann Surv S African 

L 139-156. 
814  Lodge case 174; Boberg 1961 PQR 156; Otto 1991 TSAR 139; Scholtens 1961 Ann Surv S African 

L 139-156. 
815  Lodge case 185; Boberg 1961 PQR 156; Otto 1991 TSAR 139; Scholtens 1961 Ann Surv S African 

L 139-156. 
816  Lodge case 185-186; Boberg 1961 PQR 156; Otto 1991 TSAR 139; Scholtens 1961 Ann Surv S 

African L 139-156. 
817  Lodge case 186; Boberg 1961 PQR 156; Otto 1991 TSAR 139; Scholtens 1961 Ann Surv S African 

L 139-156. 
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The court clearly applied the Saldotheorie and determined that the owner was 

entitled to claim set-off against the claim of the lessee. The court determined what 

the defendant’s claim was and merely subtracted the plaintiff’s claim from the 

defendant’s claim. The court did not consider that there were two separate claims 

present but considered the claim as a singular act of enrichment. It is accordingly 

clear that the court applied the Saldotheorie. 

5.4.3 Possible application of the Zweikondiktionentheorie 

Should the court have employed the Zweikondiktionentheorie, the court would have 

considered the plaintiff’s claim separately from the defendant’s claim and would 

have had to determine whether the defendant was enriched by the plaintiff. The 

defendant did save an expense which he would have otherwise incurred by being 

able to use the vehicle. His patrimony was increased while the owner’s patrimony 

decreased without a valid legal cause. The result would probably not have been 

different from the results achieved by the Saldotheorie. 

5.4.4 Application of the criteria 

5.4.4.1 First criterion: satisfactory calculation of the increase of the enriched party’s 

patrimony and the decrease of the impoverished party’s patrimony 

The court calculated the value of use of the vehicle as well as the value of use of 

the money and the value of the money.818 The court therefore satisfactorily 

calculated the increase of the enriched party’s patrimony and the decrease of the 

impoverished party’s patrimony. 

5.4.4.2 Second criterion: satisfaction of the different requirements of the Roman 

law condictiones. 

                                       
818  Lodge case 266; Boberg 1961 PQR 156; Otto 1991 TSAR 139; Scholtens 1961 Ann Surv S African 
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The condictio sine causa specialis is the applicable condictio. The court allowed the 

parties to reclaim their property in terms of the condictio. The requirements of the 

Roman law condictiones are therefore upheld. 

5.4.4.3 Third criterion: principle of equity 

The court indicated that the principles of equity are inherent in South African 

unjustified enrichment law.819 Where a contract is null and void the contract cannot 

be used to determine what is fair and equitable.820 The court is allowed to make an 

adjustment to a claim if the court deems it equitable to do so.821 

5.4.4.4 Fourth criterion: effective method of calculation of enrichment without 

relying on the law of contract 

The court calculated what the amount of the enrichment of both the parties would 

be in terms of what each party received and what the parties’ expenses in relation 

to the enrichment were. 

5.4.5 Final remarks 

All the criteria applicable to the Saldotheorie were applied. Had the 

Zweikondiktionentheorie been applied, the result would have been the same. 

Therefore, the value of use may be set-off against the unjustified enrichment claim. 

5.5 Lydenburg Voorspoed Ko-operasie v Els 1966 3 SA 264 (T)822 

5.5.1 Facts  

In the Lydenburg Voorspoed case, the plaintiff and the defendant entered into a 

hire-purchase agreement.823 In terms of this agreement, the plaintiff purchased a 

                                       
819  Lodge case 178; Boberg 1961 PQR 156; Otto 1991 TSAR 139; Scholtens 1961 Ann Surv S African 

L 139-156. 
820  Lodge case 181; Boberg 1961 PQR 156; Otto 1991 TSAR 139; Scholtens 1961 Ann Surv S African 

L 139-156. 
821  Lodge case 186; Boberg 1961 PQR 156; Otto 1991 TSAR 139; Scholtens 1961 Ann Surv S African 

L 139-156. 
822  See De Wet 1966 ASSAL; Scholtens 1966 ASSAL; Lubbe 1988 THRHR.  
823  Hereafter the Lydenburg Voorspoed case 265. 
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motor vehicle from the defendant.824 It turned out that the agreement did not 

comply with the Hire-Purchase Act and was therefore of no force and effect.825 The 

vehicle was delivered to the plaintiff and the defendant paid a deposit to the 

plaintiff.826 

Upon realisation that the agreement was void, the defendant refused to amend the 

agreement and the plaintiff did not make any further payments.827 This was the 

position for two years during which neither the defendant nor he plaintiff claimed 

for the return of their respective performances.828 

5.5.2 Decision of the court and the application of the Saldotheorie 

The plaintiff alleged that he became entitled to claim the deposit back upon the 

return of the vehicle to the defendant.829 The defendant raised a special plea in 

which it was alleged that the plaintiff’s claim had prescribed in terms of the 

Prescription Act.830 The plaintiff’s right of action came into existence when the 

invalid agreement was concluded, which means that the plaintiff’s action would have 

prescribed.831 

The plaintiff argued that the action arose from the date that the car was returned 

to the defendant.832 In such a case, the plaintiff’s action would not have 

prescribed.833 The argument is based on the idea that the defendant is only enriched 

                                       
824  Lydenburg Voorspoed case 265. 
825  Lydenburg Voorspoed case 265. 
826  Lydenburg Voorspoed case 265. 
827  Lydenburg Voorspoed case 266. 
828  Lydenburg Voorspoed case 266. 
829  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
830  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
831  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
832  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
833  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
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at the time the vehicle was returned to him, meaning that the was at that time in 

possession of both the vehicle and the deposit.834 

The court decided that the argument of the plaintiff is not valid.835 The court stated 

that:836 

It would be tantamount to upholding a submission that a person is entitled to rely 
upon his own default in order to interrupt prescription which is running against 
him. In the present case, the agreement having been invalid ab initio, any right of 
action arising as a result thereof and whether in favour of the plaintiff or in favour 

of the defendant, arose immediately upon the conclusion of the invalid agreement. 
It was open to either the plaintiff or the defendant to claim the immediate return 
of what he had delivered in terms of the invalid contract, against tender by him to 

return what they had received in term of the contract. 

The plaintiff eventually decided to return the vehicle to the defendant. This action 

did not interrupt prescription running against the plaintiff to be interrupted.837 It 

would allow the period of prescription to be determined by the person against whom 

the prescription period is running.838 The plaintiff’s claim cannot therefore be 

upheld, since his cause of action had prescribed.839 

The actions of both the parties arose out of the conclusion of the invalid contract. 

This meant that the period of prescription ran from the time of the conclusion of 

the action and left the plaintiff without any recourse to claim his deposit back since 

his claim had prescribed and he would not be entitled to have claimed back the 

vehicle if he returned the plaintiff’s money. It is clear that the court employed the 

Saldotheorie. 840 

                                       
834  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
835  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
836  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
837  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
838  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
839  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
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5.5.3 Possible application of the Zweikondiktionentheorie 

The arguments presented on behalf of the plaintiff correlate with the 

Zweikondiktionentheorie. The return of the vehicle to the defendant meant that the 

defendant was in possession of both the vehicle and the deposit made by the 

plaintiff. The prescription period would have started when the vehicle was delivered 

by the plaintiff. 841 This means that the prescription period would have run from the 

time the vehicle was delivered. 842 In such circumstances a new cause of action in 

would have been recognised. This would have allowed the defendant to claim his 

deposit back, since the prescription period would not have expired. 843 

5.5.4 Application of the criteria 

5.5.4.1 First criterion: satisfactory calculation of the increase of the enriched party’s 

patrimony and the decrease of the impoverished party’s patrimony. 

The vehicle and the deposits paid are the objects of the enrichment. The loss of the 

objects caused the decrease to the value of the parties’ estates.844 The receipt of 

the objects of enrichment added to the value of the parties’ estates.845 

5.5.4.1 Second criterion: satisfaction of the different requirements of the Roman 

law condictiones 

The condictio ob turpem vel in iustam causam is the applicable Roman law 

condictio.846 The parties are allowed to reclaim their property in terms of the ob 

                                       
841  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
842  Lydenburg Voorspoed case 267; De Wet 1966 Ann Surv S African L 154; Lubbe 1988 THRHR 

140; Scholtens SALJ 154. 
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turpem vel iniustam causam. The Roman law condictiones is therefore satisfactorily 

applied. 

5.5.4.2 Third criterion: principle of equity 

The court did not consider what would be equitable. The court only considered 

whether the prescription period was encroached upon. To allow the prescription 

period to be observed is equitable to the parties, but to allow one party to keep 

both objects is inequitable. 

5.5.4.3 Fourth criterion: effective method of calculation of enrichment without 

relying on the law of contract 

The court calculated that since only the deposit of R235 was paid, the amount of 

enrichment subject to the unjustified enrichment claim is R235.847 

5.5.5 Final remarks 

The court’s application of the Saldotheorie allowed for three out of the four criteria 

to be satisfactorily applied. The court did not give due consideration to what would 

have been equitable. 

Should the Zweikondiktionentheorie have been applied, there would have been two 

separate instances of enrichment and the plaintiff would have been allowed to claim 

his original performance from the defendant. 
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5.6 Govender v Standard Bank of South Africa Ltd 1984 2 SA 197 (T)848 

5.6.1 Facts  

In the Govender case,849 the court had to decide whether a bank may claim an 

amount from the payee of a cheque which was drawn upon the bank where the 

bank paid the payee in terms of a cheque that had been cancelled by the drawer. 

The defendant let a bus to an individual to provide transport for a group of 

passengers.850 A cheque was drawn in favour of this individual for payment of the 

services to be rendered.851 Concern over the payment for these services arose and 

cheaper transport was arranged.852 The first arrangement for transport had not 

been cancelled.853 The cheque was however cancelled.854 

The defendant had no knowledge that the cheque had been stopped and he 

proceeded to render services as per agreement.855 The defendant deposited the 

cheque and, as an oversight, the cheque was by oversight paid to the defendant.856 

The payment was reversed by the plaintiff and the plaintiff demanded the 

repayment thereof from the defendant.857 

5.6.2 Decision of the court and the application of the Saldotheorie 

The court concluded that there was a contract between the defendant and the 

drawer for the hire of the bus services.858 The cheque was to effect payment for the 

                                       
848  Hereafter the Govender case.  
849  Govender case 499. 
850  Govender case 499. 
851  Govender case 499. 
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853  Govender case 499. 
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services.859 The provider of the bus services was unable to use the bus and the 

driver for the day due to the agreement.860 The value of the service rendered by 

him was equal to the amount presented to him and was not in possession of the 

bank’s money without a legal cause.861 When the cheque was honoured, payment 

was completed. Unauthorised payment may be a fair payment to settle a debt.862 

The court further concluded that the payment made by the bank had enriched the 

defendant at the expense of the drawer of the cheque and not the bank.863 The 

bank cannot claim impoverishment because of its choice to bear liability for the 

payment where no liability existed.864 The bank cannot therefore claim in terms of 

an unjustified enrichment claim.865 

The court considered the payment made by the bank and the drawing of the cheque 

as one singular cause of action.866 The court concluded that the receiver of the 

payment made by the bank was not enriched at the cost of the bank, but at the 

cost of the drawer of the cheque.867 

                                       
859  Govender case 512; Joubert 1984 Ann Surv S African L 153; Malan 1992 Acta Juridica 133; 
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5.6.3 Possible application of the Zweikondiktionentheorie 

Had the court applied the Zweikondiktionentheorie, the court most probably would 

have recognised that the contract between the bank and the drawer and the 

contract between the payee and the bank were two different enrichment claims.868 

The result of the Saldotheorie is however the same as the results of the 

Zweikondiktionentheorie since the enrichment of the bank was not at the cost of 

the payee.869 

5.6.4 Application of the criteria 

5.6.4.1 First criterion: satisfactory calculation of the increase of the enriched party’s 

patrimony and the decrease of the impoverished party’s patrimony 

The court calculated that the bank was not impoverished at the cost of the applicant 

if it paid the cheque and subsequently debited the drawer.870 The respondent will 

be enriched at the cost of the drawer. 

5.6.4.2 Second criterion: satisfaction of the different requirements of the Roman 

law condictiones 

The condictio indebiti was instituted by the respondent.871 The court indicated that 

for an action in terms of the condictio indebiti to succeed, payment must have been 

                                       
868  Govender case 513; Joubert 1984 Ann Surv S African L 153; Malan 1992 Acta Juridica 133; 

Seanego  2016 THRHR 698; Scholtens 1984 Ann Surv S African L 205; Visser 1993 Ann Surv S 
African L 230. 

869  Govender case 513; Joubert 1984 Ann Surv S African L 153; Malan 1992 Acta Juridica 133; 

Seanego  2016 THRHR 698; Scholtens 1984 Ann Surv S African L 205; Visser 1993 Ann Surv S 
African L 230. 

870  Govender case 813(2) ; Joubert 1984 Ann Surv S African L 153; Malan 1992 Acta Juridica  133; 
Seanego  2016 THRHR 698; Scholtens 1984 Ann Surv S African L 205; Visser 1993 Ann Surv S 
African L 230. 

871  Govender case 301; Joubert 1984 Ann Surv S African L 153; Malan 1992 Acta Juridica  133; 
Seanego  2016 THRHR 698; Scholtens 1984 Ann Surv S African L 205; Visser 1993 Ann Surv S 
African L 230. 
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made due to mistake.872 The bank did not make a mistake when it paid the cheque 

and the condictio indebiti is therefore not applicable.873 

The condictio sine causa specialis is applicable.874 The court indicated that:875 

Money which has come into the hands/possession of another’s property for no 
justifiable cause, that is to say, not by gift, payment discharging a debt, or in terms 

of a promise or some other obligation or lawful ground for passing of money to 
the recipient, may be recovered to the extent that the recipient has thereby been 
enriched at the expense of the person whose money it was. 

5.6.4.3 Third criterion: principle of equity 

The court considered what would be equitable. The court indicated that it would be 

inequitable to allow the bank to reclaim what it had paid, since the payee is justified 

in regarding the payment received as the final settlement of the debt.876 

5.6.4.4 Fourth criterion: effective method of calculation of enrichment without 

relying on the law of contract 

The court effectively calculated that no enrichment occurred. If the respondent had 

been enriched by the applicant, the amount of the cheque would have been the 

enrichment.877 

                                       
872  Govender case 302; Joubert 1984 Ann Surv S African L 153; Malan 1992 Acta Juridica  133; 

Seanego  2016 THRHR 698; Scholtens 1984 Ann Surv S African L 205; Visser 1993 Ann Surv S 
African L 230. 

873  Govender case 302; Joubert 1984 Ann Surv S African L 153; Malan 1992 Acta Juridica  133; 
Seanego  2016 THRHR 698; Scholtens 1984 Ann Surv S African L 205; Visser 1993 Ann Surv S 
African L 230. 

874  Govender case 301; Joubert 1984 Ann Surv S African L 153; Malan 1992 Acta Juridica  133; 
Seanego  2016 THRHR 698; Scholtens 1984 Ann Surv S African L 205; Visser 1993 Ann Surv S 
African L 230. 

875  Govender case 302; Joubert 1984 Ann Surv S African L 153; Malan 1992 Acta Juridica  133; 

Seanego  2016 THRHR 698; Scholtens 1984 Ann Surv S African L 205; Visser 1993 Ann Surv S 
African L 230. 

876  Govender case 513; Joubert 1984 Ann Surv S African L 153; Malan 1992 Acta Juridica  133; 
Seanego  2016 THRHR 698; Scholtens 1984 Ann Surv S African L 205; Visser 1993 Ann Surv S 
African L 230. 

877  Govender case 513; Joubert 1984 Ann Surv S African L 153; Malan 1992 Acta Juridica  133; 
Seanego  2016 THRHR 698; Scholtens 1984 Ann Surv S African L 205; Visser 1993 Ann Surv S 
African L 230. 
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5.7  Wynland Construction (Pty) Ltd v Ashley Smith and Others 1982 1 

All SA 368 (C)878 

5.7.1 Facts  

In the Wynland Construction case,879 the respondents owned several properties. On 

some of the properties, buildings were erected but not yet completed. The work 

was done by the appellant by means of a contract with a developer.880 The 

developer concluded contracts with the respondents who paid the developer.881 The 

developer also concluded contracts with the respondents who paid the developer 

for the work as it progressed.882  

A dispute arose between the appellant and the developer and the appellant stopped 

the work on the buildings.883 The respondents had the buildings completed by other 

contractors.884 The appellant refused to give up possession and claim what was 

owed by the developer under the contract.885 

The appellant argued that the payments made by the respondents to the developer 

were not relevant to decide whether an improvement lien exists.886 The arguments 

put forth further include that the appellant’s work increased the market value of the 

property and that the respondents had been enriched.887 

5.7.2 Decision of the court and the application of the Saldotheorie 

The court concluded that each of the respondents had a separate agreement with 

the developer in terms of which they should advance payment to the developer.888 

                                       
878  Hereafter the Wynland Construction case. 
879  Wynland Construction case 368. 
880  Wynland Construction case 368. 
881  Wynland Construction case 368. 
882  Wynland Construction case 368. 
883  Wynland Construction case 368. 
884  Wynland Construction case 368. 
885  Wynland Construction case 368. 
886  Wynland Construction case 368. 
887  Wynland Construction case 369. 
888  Wynland Construction case 373; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
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The work the appellant did was not for the respondents but for the developer.889 

The respondents were therefore not enriched by the appellants.890 The appellant 

therefore does not have an enrichment claim against the respondent’s claim.891 

The court again applied the Saldotheorie in this case. The court indicated that there 

was only one instance of unjustified enrichment.892 This meant that the enrichment 

action lay only between the appellant and the developer.893 

5.7.3 Possible application of the Zweikondiktionentheorie 

If the court applied the Zweikondiktionentheorie, the court could have found two 

possible unjustified enrichment claims against the respondents.894 If the appellant 

was to be allowed his claim against the respondents, they would be obliged to pay 

the appellant as well as the developer.895 This would not be equitable to the 

respondents.  

5.7.4 Application of the criteria 

5.7.4.1 First criterion: satisfactory calculation of the increase of the enriched party’s 

patrimony and the decrease of the impoverished party’s patrimony. 

The court compared the value of the building with the amount paid by the 

respondents. Because the amount paid by the respondents had no bearing on the 

                                       
889  Wynland Construction case 373; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
890  Wynland Construction case 373; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
891  Wynland Construction case 373; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
892  Wynland Construction case 373; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
893  Wynland Construction case 373; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
894  Wynland Construction case 373; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
895  Wynland Construction case 373; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
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claim of the plaintiff, the amounts paid by the respondents is not an effective 

method of determining the enrichment.896 

5.7.4.1 Second criterion: satisfaction of the different requirements of the Roman 

law condictiones 

The court indicated that the condictio sine causa specialis is applicable. The 

condictio sine causa specialis could be used by the applicant since none of the other 

condictiones are applicable.897 

5.7.4.2 Third criterion: principle of equity 

The court focussed on what would be equitable. The court stated that:898 

It would lead to the absurd result that an owner could be held at ransom by a sub-
contractor who refuses to give up possession despite the fact that the owner is 

obliged to pay (and might already have paid) in terms of the subsidiary contract. 

The owner might be obliged to pay twice which would be equitable.899 

5.7.4.3 Fourth criterion: effective method of calculation of enrichment without 

relying on the law of contract 

The court compared the value of the building with the amount paid by the 

respondents. Such a calculation is not viable, since the amount paid by the 

respondents had no bearing on the claim in question.900 

 

 

                                       
896  Wynland Construction case 373; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
897  Wynland Construction case 373; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
898  Wynland Construction case 372; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
899  Wynland Construction case 372; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
900  Wynland Construction case 369; Joubert 1985 Ann Surv S African L 127; Manemela 2003 SA 

Merc LJ 133; Sonnekus 1996 JSAL 5; Sonnekus 1997 JSAL 389. 
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5.7.5 Final comments 

The court gave considerable attention to the question of equity. The court concluded 

that the applicant is not enriched at the cost of the respondents. If the court had 

found that enrichment did occur, the calculation of the enrichment of the court could 

be questioned. The calculation takes into consideration a contract between two 

other parties. The calculation should only include calculations pertaining to the 

unjustified enrichment claim in question. 

5.8 Grobler NO v Boikhutson Business Undertaking (Pty) Ltd and others 

(1987) 3 All SA 665 (BGD)901 

5.8.1 Facts  

The plaintiff was a duly appointed executor in the estate of Pricilla Motsuenyane.902 

The first defendant is a business.903 The second defendant is the Minister of Urban 

Affairs and Land Tenure. The third defendant is the owner of the first defendant.904 

The estate is the owner of immovable property that is the object of the claim.905 

The first defendant wrongfully and unlawfully occupied the property of the estate.906 

The plaintiff’s ownership is in dispute.907 The plaintiff brought an action and 

requested the court to declare the estate the owner of the property.908 The plaintiff 

also requested an eviction order against the defendant.909 

The defendant denies the ownership of the plaintiff over the property.910 The 

defendant claims to be in lawful possession because of a lease agreement.911 The 

defendant claimed that the Minister of Urban Affairs and Land Tenure was the owner 

                                       
901  Hereafter the Grobler case. 
902  Grobler case 664. 
903  Grobler case 664. 
904  Grobler case 664. 
905  Grobler case 665. 
906  Grobler case 665. 
907  Grobler case 665. 
908  Grobler case 665. 
909  Grobler case 665. 
910  Grobler case 665. 
911  Grobler case 665. 
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and by that ownership was entitled to concluded lease agreements over the 

property.912 The defendant further claimed that he concluded a lease agreement 

with a duly authorised agent of the second defendant.913 

The first defendant occupied the property with the bona fide belief that he was 

entitled to do so and during his occupation he made useful improvements to the 

property.914 The defendant inter alia erected a structure on the property from which 

he conducted trade.915 The cost of the building the defendant erected amounted to 

R235 000.916 The defendant did not receive compensation for the useful 

improvements to the property.917 

The second defendant made no claim to the property.918 Section 4 of the Bantu 

Trust and Land Act 18 of 1936 (hereafter the Bantu Trust Act) required a certificate 

to be issued when the property had been transferred to the government in the areas 

identified by the mentioned act.919 The property in question fell under the area 

determined by government for the purposes of the section 4 of the Bantu Trust 

Act.920 

The plaintiff contended that the property was excluded due to an agreement to 

transfer having been reached with the Minister.921 There was a delay of six years 

after the death of Motsuyenyane to obtain the deeds from the government.922 

 

 

                                       
912  Grobler case 665. 
913  Grobler case 666. 
914  Grobler case 666. 
915  Grobler case 666. 
916  Grobler case 666. 
917  Grobler case 666. 
918  Grobler case 669. 
919  Grobler case 670. 
920  Grobler case 670. 
921  Grobler case 671. 
922  Grobler case 671. 
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5.8.2 Decision of the court and the application of the Saldotheorie 

The court determined that there was an agreement to transfer the property to the 

late Pricilla Motsuenyange.923 Accordingly, the court is satisfied that the estate is 

the owner of the property.924 The government was not the owner of the property.925 

The government was not authorised to conclude a lease agreement.926 

The first defendant did not pay any rent during the time it occupied the property. 

The first defendant was repeatedly ensured that it was state property.927 The 

improvements on the property were not necessarily useful, since the plaintiff would 

not have erected a similar building.928 The first defendant was therefore a mala fide 

occupier.929  

The claim had to be reduced for the use and occupation. The court valued the 

occupation at R23 000.930 The court calculated that the valued ot the occupation is 

higher than the enhancement value. 931 

                                       
923  Grobler case 674; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 

Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

924  Grobler case 675; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

925  Grobler case 677; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

926  Grobler case 685; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

927  Grobler case 686; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

928  Grobler case 697; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

929   Grobler case 697; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 

Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

930  Grobler case 697(5) ; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 
1987 Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S 
African 233. 

931  Grobler case 697(5) ; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 
1987 Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S 
African 233. 
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The court therefore declared the state the owner of the property and granted the 

eviction order.932 

The court proceeded to calculate one enrichment claim, therefore applying the 

Saldotheorie.933 The court first decided whether the plaintiff was the owner then 

proceeded to do the calculations. If the court found the plaintiff was not the owner 

the court would not have proceeded to any form of calculation.934 

5.8.3 Possible application of the Zweikondiktionentheorie 

If the Zweikondiktionentheorie had been applied, two separate instances of 

enrichment would have been recognised.935 The claim for the eviction and the 

occupation costs and the claim for the improvements done on the estate.936 The 

defendant would have had to institute a separate claim to claim for the 

improvements.937 

 

 

 

 

                                       
932  Grobler case 697(5) ; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 

1987 Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S 
African 233. 

933  Grobler case 674; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

934  Grobler case 674; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

935  Grobler case 674; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 

Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

936  Grobler case 674; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

937  Grobler case 674; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 
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5.8.4 Application of the criteria 

5.8.4.1 First criterion: satisfactory calculation of the increase of the enriched party’s 

patrimony and the decrease of the impoverished party’s patrimony 

The court calculated that the value of the improvements was less than the value of 

the occupation.938 The defendant’s estate had not decreased. The plaintiff’s estate 

did not decrease due to unjustified enrichment.939 

5.8.4.2 Second criterion: satisfaction of the different requirements of the Roman 

law condictiones 

The respondent was under the mistaken belief that it had legal occupation of the 

property since it was repeatedly ensured that the property was state owned.940 The 

condictio ob turpem vel iniustam causam was therefore applicable. The defendant 

took possession by way of illegal lease because of the mistake regarding the 

ownership of the property.941 

5.8.4.3 Third criterion: principle of equity 

The court indicated that the claim was based on equity. The court indicated that the 

first defendant was not honest about the amount it spent on the building.942 The 

plaintiff offered to allow the defendant to remove the building, which means that 

                                       
938  Grobler case 697(5) ; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 

1987 Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S 
African 233. 

939  Grobler case 697(5) ; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 
1987 Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S 
African 233. 

940  Grobler case 656; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 

Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

941  Grobler case 656; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

942  Grobler case 674; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 
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the plaintiff did not seek to be enriched.943 The estate would not have erected the 

building. The costs of the building were high. The building was not useful because 

the rights to the business would have had to be obtained.944 

5.8.4.4 Fourth criterion: effective method of calculation of enrichment without 

relying on the law of contract 

To calculate the value of the possible enrichment, expert evidence had to be called 

upon. According to the plaintiff the costs of the building was R212 000.945 The 

expert witness calculated the cost to be R205 000, but because the defendant 

conducted construction himself, the costs would have been R185 000.946 The expert 

also testified that the building work was of poor quality.947  

The court calculated that the total value of the improvements done was R185 000.948 

The occupation costs were R230 000. The court used set-off and determined that 

no enrichment occurred. The court therefore calculated the enrichment 

satisfactorily.949 

 

                                       
943  Grobler case 674; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 

Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

944  Grobler case 674; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

945  Grobler case 695; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

946  Grobler case 695; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 
Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

947  Grobler case 695; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 1987 

Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S African 
233. 

948  Grobler case 697(2) ; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 
1987 Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S 
African 233. 

949  Grobler case 697(2) ; Alberts 2015 De Jure 178; Bennet and Powell 2000 SAJHR 603; Cillers 
1987 Ann Surv S African L 408; Joubert 1989 De Jure 30; Van der Merwe 1988 Ann Surv S 
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5.8.5 Final remarks 

The court reached an equitable decision by means of the Saldotheorie. If the 

Zweikondiktionentheorie was applied the court would have reached a similar 

conclusion but would not have resorted to the extensive calculations the court did 

under the Saldotheorie.  

5.9  B & H Engineering v First National Bank of SA Ltd 1995 1 All SA 545 

(A)950 

5.9.1 Facts  

As discussed in paragraph 4.6.1 of this study. 

5.9.2 Decision of the court and the application of the Saldotheorie 

The court relied on the Roman-Dutch writer, Pothier.951 The argument was that:952 

It is not essential to the validity of the payment that it be made by the defendant, or 

any other person authorised by him; it may be made by any person without such 
authority, or even in opposition to his orders, provided it is made in his name, and in 
his discharge, ant the property is eventually transferred; it is a valid payment, it 

induces the extinction of the obligation and the debtor is discharged even against his 
will. 

Where a bank pays a cheque when it was countermanded such a payment is made 

without the authority of the drawer.953 The court concluded that the respondent’s 

payment of the cheque and the enrichment was unjustified. The court therefore 

granted the order in favour of the plaintiff.954 

 

                                       
950  Hereafter the B & H Engineering case. 
951  B & H Engineering case 555 Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell Stell LR 

520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
952  B & H Engineering case 555 Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell Stell LR 

520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
953  B & H Engineering case 555 Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell Stell LR 

520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
954  B & H Engineering case 555 Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell Stell LR 

520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
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5.9.3 Possible application of the Zweikondiktionentheorie 

See paragraph 4.6.2 of this study. 

5.9.4 Application of the criteria 

5.9.4.1 First criterion: satisfactory calculation of the increase of the enriched party’s 

patrimony and the decrease of the impoverished party’s patrimony. 

The court calculated that the enriched party’s patrimony was increased with the 

value of the cheque and the impoverished party’s patrimony was decreased with 

the value of the cheque.955 

5.9.4.1 Second criterion: satisfaction of the different requirements of the Roman 

law condictiones 

The court indicated the condictio indebiti is applicable. The court indicted that the 

plaintiff paid the cheque by mistake.956 

5.9.4.2 Third criterion: principle of equity 

The principle of equity was not upheld. It is inequitable for a payee to be 

accountable for the mistakes of a banking institution.957 

5.9.4.3 Fourth criterion: effective method of calculation of enrichment without 

relying on the law of contract 

The court calculated that the enrichment is the value of the amount of the cheque. 

The court therefore correctly calculated the value of the enrichment.958 

                                       
955  B & H Engineering case 555 Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell Stell LR 

520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
956  B & H Engineering case 555 Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell Stell LR 

520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
957  B & H Engineering case 555 Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell Stell LR 

520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
958  B & H Engineering case 555 Eiselen 2001 SALJ 416; Malan 1993 JSAL 782; Maxwell Stell LR 

520; O’Brien 2001 JSAL 857; Pretorius 2013 SA Merc LJ 601; Visser 1996 RLR 231. 
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5.9.2 Final remarks  

The court did not uphold the criterion of equity. The application of the 

Zweikondiktionentheorie leads to more equitable results. Of particular importance 

is the principle of equity. The court made a decision that was most equitable in the 

B & H Engineering appeal case.959 

5.10 Conclusion 

This chapter discussed various South African court cases where the Saldotheorie 

was applied. In each of the cases the application of the Saldotheorie clearly 

indicated that one enrichment event only realises one claim for unjustified 

enrichment. 

The Saldotheorie has been applied with various results in all the cases. In most of 

the cases equity prevails. If the Zweikondiktionentheorie had been applied in these 

cases, it could have caused more equitable results in most of the cases.  

Chapter 6 makes a final recommendation as to whether the Zweikondiktionentheorie 

or the Saldotheorie should apply. 

  

                                       
959  See para 4.3.5. 
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CHAPTER 6: CONCLUSION AND RECOMMENDATIONS 

6.1 General  

This study endeavoured to determine which of the Zweikondiktionentheorie or the 

Saldotheorie is better suited for application in respect of an unjustified enrichment 

claim in South African law. 

In chapter 2, the German law of unjustified enrichment was examined in order to 

illustrate the development of the Zweikondiktionentheorie and the Saldotheorie. In 

chapter 3, the South African law of unjustified enrichment was discussed and criteria 

against which the Zweikondiktionentheorie and the Saldotheorie were evaluated. In 

chapters 4 and 5 court cases where the Zweikondiktionentheorie and the 

Saldotheorie were evident was discussed and the criteria developed in chapter 3 

were applied to each case. 

This chapter includes concluding remarks regarding the German and South African 

law of unjustified enrichment (respectively in paragraph 6.2 and 6.3), as well as 

cross-sectional application of the mentioned criteria in paragraph 6.4. Paragraph 6.5 

provides a final conclusion as to whether the Zweikondiktionentheorie or the 

Saldotheorie is more applicable. 

6.2 Concluding remarks on the German law of unjustified enrichment 

In German unjustified enrichment law, a general enrichment action was developed 

and defined in the BGB.960 The BGB provided for, amongst others, a defence of loss 

of enrichment to ensure that only the enrichment that remains is returned and the 

enriched party does not pay more than he/she is actually enriched with.961 

Where a contract is void or voidable and both parties performed, both parties may 

reclaim their respective property.962 The Zweikondiktionentheorie was developed to 

regulate the simultaneous claims that result from the claims following a void or 

                                       
960  See para 2.3.1. 
961  See para 2.4.1. 
962  See para 2.5. 
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voidable contract.963 The Zweikondiktionentheorie directed that where reciprocal 

performance was made, two separate claims have to be instituted.964 

Where the defence of loss of enrichment is instituted, the Zweikondiktionentheorie 

may have inequitable results.965 Where a party institutes the defence of loss of 

enrichment and an enrichment claim against the other party, the other party does 

not have a claim.966 

In reaction to the inequitable results that may result from the application of the 

Zweikondiktionentheorie, the Saldotheorie was developed.967 In terms of the 

Saldotheorie, where reciprocal performance leads to two parties claiming 

enrichment, the two claims are calculated simultaneously, and the balance between 

the two claims are paid out.968 

The Saldotheorie is the preferred theory to resolve claims where reciprocal 

performance is involved.969 Where two parties institute unjustified enrichment 

claims, the two claims are deducted from each other and the balance is paid out.970 

The Zweikondiktionentheorie is reserved in German law of unjustified enrichment 

only where duress, undue influence or fraud is present, which bars the party that 

unduly influences or induces another party to conclude a contract due to duress or 

fraud from instituting the defence of loss of enrichment.971 

6.3  Concluding remarks on the South African law of unjustified 

enrichment 

The South African law of unjustified enrichment does not presently provide for a 

general enrichment action, but the possibility for the development of a general 

                                       
963  See para 2.5. 
964  See para 2.5. 
965  See para 2.5. 
966  See para 2.5. 
967  See para 2.6. 
968  See para 2.6. 
969  See para 2.6. 
970  See para 2.6. 
971  See para 2.6. 
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enrichment action does exist.972 To institute an unjustified enrichment claim, the 

four requirements of an unjustified enrichment have to be satisfied and the 

requirements of the abovementioned Roman law condictiones have to be complied 

with.973 

Where a void or voidable contract results in an unjustified enrichment claim being 

instituted, reciprocal performance gives rise to two instances of unjustified 

enrichment.974 In South African law of unjustified enrichment, similar to German 

law, the Zweikondiktionentheorie and the Saldotheorie operates where reciprocal 

performance is evident.975 The Zweikondiktionentheorie and the Saldotheorie are 

both used in South African unjustified enrichment law.976 The two theories are 

mostly not used directly, but both have been evident in some judgments.977 

The Zweikondiktionentheorie stipulates that were reciprocal performance made in 

terms of a void or voidable contract, two separate instances of enrichment 

occurred.978 Two separate enrichment claims have to be instituted.979 The 

Saldotheorie indicates that where reciprocal performance results from a void or 

voidable contract, only one enrichment claim must be instituted.980 The two claims 

are deducted from one another and the difference is paid out.981 

6.4  Cross-sectional application of the criteria 

6.4.1 The Zweikondiktionentheorie in South African court cases 

The Zweikondiktionentheorie was applies in the court cases discussed in chapter 4. 

The criteria identified in paragraph 3.5 that were applicable to the 

Zweikondiktionenteorie were:  

                                       
972  See para 3.2.2. 
973  See para 3.2.2. 
974  See para 3.3. 
975  See para 3.3. 
976  See para 3.3. 
977  See para 3.3. 
978  See para 3.4. 
979  See para 3.4. 
980  See para 3.4. 
981  See para 3.4. 



 

134 
 

1) Satisfactory calculation of the increase of the enriched party’s patrimony and 

the decrease of the impoverished party’s patrimony. 

2) Compliance to the different requirements for the Roman law condictiones. 

3) Return of the object of enrichment that is unjustified. 

4) Adherence to the principle of equity. 

5) The right of the enriched party to retain the object of enrichment until an offer 

for restitution has been made the impoverished party. 

What follows is a cross-sectional application of the abovementioned criteria. 

6.4.1.1 Application of criterion one 

With regards to the first criterion, all the court cases discussed in chapter 4 

investigated the estates of both the enriched and the impoverished party. All of the 

cases discussed in chapter 4 considered the estates of both of the parties were an 

unjustified enrichment claim has been instituted. All of the cases satisfactorily 

determined the liability of the impoverished party’s estate towards the increase of 

the enriched party’s estate. 

In the Albertyn case,982 both the applicant and the respondents’ estates were 

considered. The respondents were, however, not enriched at the cost of the 

applicant.  

 In the Dugas case,983 both the parties’ estates were considered with regard to the 

enrichment and impoverishment. The value of both parties’ estates decreased and 

increased respectively under the void contract and restitution had to be made.984 In 

the Van Heerden case985, the court considered each of the parties’ estates 

separately. The court granted the plaintiff’s claim, recognising that enrichment 

                                       
982  See para 4.3.4.1. 
983  See para 4.4.4.1. 
984  See para 4.4.4.1. 
985  See para 4.4.4.1. 



 

135 
 

occurred at the cost of the plaintiff.986 The defendant, however, did not institute the 

proper action for his claim, therefore, he was not entitled to an order in his favour.987 

In the Phillips case,988 the respondent was not enriched at the cost of the applicant, 

even though the value of the respondent’s estate showed an increase and that of 

the applicant’s estate showed a decrease.989In the B & H Engingeering case,990 the 

applicant’s estate remained the same since he received payment for his claim 

against the third party. The value of the estate of the respondent did decrease, but 

not at the cost of the applicant.991  

In the Moore case,992 the value of the estate of the applicant decreased by the 

amount of the loan it forwarded to the first party. The estate of the respondents 

increased due to the fact that the respondents no longer owed any debt to the 

applicant.993 The respondents’ estate was burdened by the obligation to the third 

party for the satisfaction of the loan owed to the third party.994 The value of the 

estate of the applicant did not decrease at the cost of the respondents, but at the 

cost of the third party.995 

In the Yarona Healthcare case,996 the value of the estate of the respondent 

decreased with the total amount of the incorrect payments made to the applicant. 

The applicant’s estate increased by the amount paid to the applicant by the 

respondent.997 The respondent gained the value of the services rendered by the 

applicant, but the applicant did not institute the appropriate remedy to claim for the 

value of the work done by the applicant in favour of the respondent.998 

                                       
986  See para 4.4.4.1. 
987  See para 4.4.4.1. 
988  See para 4.5.4.1. 
989  See para 4.5.4.1. 
990  See para 4.6.4.1. 
991  See para 4.6.4.1. 
992  See para 4.7.4.1. 
993  See para 4.7.4.1. 
994  See para 4.7.4.1. 
995  See para 4.7.4.1. 
996  See para 4.8.4.1. 
997  See para 4.8.4.1. 
998  See para 4.8.4.1. 
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6.4.1.2 Application of criterion two 

With regards to the second criterion, in each of the cases the Roman law 

condictiones were evident. In all of the cases discussed in chapter 4, the 

requirements of the Roman law condictiones were satisfied. Where reciprocal 

performance was applicable, the court indicated that a separate claim for 

enrichment in terms of one of the condictiones had to be instituted. When an 

enrichment claim is instituted, the other party cannot rely on restitution to claim 

his/her performance, a separate, distinct unjustified enrichment claim has to be 

instituted. 

In the Albertyn case, no reference was made to the specific Roman law condictiones. 

However, the respondents paid an amount in order to receive ownership of the 

property. If the applicant transferred the ownership of the property to the 

respondents, such a transfer would have been illegal in terms of the applicable 

legislation.999 If an agreement existed between the applicant and the respondent, it 

would therefore have been void due to illegality. The condictio ob turpem vel 

iniustam causam applied if the court had found that an illegal agreement existed 

between the applicant and the defendant.1000  

In the Dugas case, the condictio ob turpem vel iniustam causam was applicable due 

to the fact that property was transferred in terms of an illegal contract.1001 The court 

specifically stated that the respondent’s claim should lie in a condictio.1002 The court 

did not consider the specific requirements since the defendant did not reveal a 

condictio.1003 In the Van Heerden case, the condictio ob turpem vel iniustam causam 

would have been applicable.1004 The sale of the diamonds was contrary to the 

applicable law. In terms of the condicitio ob turpem vel iniustam causam both 

parties would have had to offer to return what they had received.  

                                       
999  See para 4.2.4.2. 
1000  See para 4.2.4.2. 
1001  See para 4.3.4.2. 
1002  See para 4.3.4.2. 
1003  See para 4.3.4.2. 
1004  See para 4.4.4.2. 
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The condictio indebiti was applicable in the Phillips case.1005 The defendant 

relinquished his ownership of the money he paid for the motor carrier certificate 

because of a mistake which was reasonable in the circumstances. In the B & H 

Engineering case both the principles of the condictio indebiti and the principles of 

the condictio sine causa specialis were considered.1006 The court concluded that the 

condictio sine causa specialis is applicable and not the condictio indebiti.1007 The 

condictio indebiti may only be instituted where an amount has been paid by mistake. 

The condictio sine causa is used where a cheque has been mistakenly paid. 

In the Moore case,1008 the condictio ob turpem vel iustam causam is applicable to 

this case. The applicant argued that the respondent was enriched due to fraud.1009 

The agreements under evaluation were therefore illegal. The condictio indebiti 

applied in the Yarona Healthcare case.1010 The condictio indebiti was used to claim 

the mistaken amounts paid by the respondent to the applicant from the 

applicant.1011 Had the applicant instituted the appropriate action, the applicant 

would have relied on the condictio indebiti to claim for the value of the services 

mistakenly rendered to the respondent.1012 

6.4.1.3 Application of criterion three 

With regards to the third criterion, in all the cases discussed in chapter 4, only the 

object of enrichment has to be returned. In the Albertyn case,1013 if enrichment 

occurred, the object of enrichment would have been the money the respondents 

transferred to the third party and the property in question. If the applicant had been 

enriched, the applicant would have been ordered to return the property.1014 

                                       
1005  See para 4.5.4.2. 
1006  See para 4.5.4.2. 
1007  See para 4.5.4.2. 
1008  See para 4.6.4.2. 
1009  See para 4.6.4.2. 
1010  See para 4.7.4.2. 
1011  See para 4.7.4.2. 
1012  See para 4.7.4.2. 
1013  See para 4.2.4.3. 
1014  See para 4.2.4.3. 
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In the Dugas case, both of the parties were enriched by the respective performance 

of each of the parties. In the case of the respondent, he was enriched by the 

amounts received from the applicant.1015 The possible enrichment of the applicant 

was the use of the vehicle.1016 Both parties had the property of the other party and 

both parties transferred property to the other for fair value.1017 Neither party was 

therefore enriched at the cost of the other party. The respondent was, therefore, 

ordered to pay the amounts he received from the applicant.1018  

In the Van Heerden case,1019 the court considered whether the plaintiff should offer 

to return the money in exchange for the diamonds, but did not make a final decision. 

The defendant would only be forced to return what he would have been enriched 

with. In the Phillips case,1020 the defendant was entitled to have his money returned 

in terms of the condictio indebiti.1021 The applicant however was not the person who 

received the benefit unjustly.1022 No order could be made to obligate the applicant 

to repay the money to the respondent because the applicant was not unjustifiably 

enriched. 

In the B & H Engineering case, the court indicated that the possible enrichment is 

the amount of the cheque. If the applicant was enriched at the cost of the 

respondent, only the amount of the cheque would have to be repaid.1023 In the 

Moore case1024 only the amount of the loan was considered, which was the object 

of the enrichment claim. The court did not consider that anything other than the 

value of the loan was due.  

                                       
1015  See para 4.3.4.3. 
1016  See para 4.3.4.3. 
1017  See para 4.3.4.3. 
1018  See para 4.3.4.3. 
1019  See para 4.4.4.3. 
1020  See para 4.4.4.3. 
1021  See para 4.4.4.3. 
1022  See para 4.5.4.3. 
1023  See para 4.6.4.3. 
1024  See para 4.7.4.3. 
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In the Yarona Healthcare case,1025 the applicant did not institute the proper action 

to claim for the value of the services rendered to the respondent, the court could 

not allow for a claim for the services rendered.  

6.4.1.4 Application of criterion four 

With regards to the fourth criterion, the principle of equity was considered in the 

cases discussed in chapter 4. In the Albertyn case,1026 the court referred directly to 

the equity consideration in the light of public policy. Both of the parties’ lack of 

evidence were considered and no order was made based on the little evidence 

provided. To uphold the principle of equity, the order of the rule nisi could not be 

made based on the little evidence the respective parties presented.1027 

In the Dugas case,1028 it would have been inequitable to deny the applicant the 

order for the repayment of the money he had received.1029 In the Van Heerden 

case,1030 the court considered what would be equitable. No final decision could be 

reached with regard to equity, since the defendant failed to institute the proper 

defence. If the defendant raised the condictio ob turpem vel iniustam causam as a 

defence, the principle of equity could have been more thoroughly examined.1031 

Equity in terms of the condictio ob turpem vel iniustam causam could have dictated 

that the plaintiff had to offer to return the money he had received for the 

diamonds.1032 

In the Phillips case,1033 it would have been unfair to order the applicant to pay the 

respondent the amount that the applicant received in terms of the execution of the 

property of the applicant’s debtor.1034 The respondent had a claim against the 

                                       
1025  See para 4.8.4.3. 
1026  See para 4.2.4.4. 
1027  See para 4.2.4.4. 
1028  See para 4.3.4.4. 
1029  See para 4.4.4.4. 
1030  See para 4.4.4.4. 
1031  See para 4.4.4.4. 
1032  See para 4.4.4.4. 
1033  See para 4.5.4.4. 
1034  See para 4.5.4.4. 
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original debtor for the amount he had lost.1035 It would have been contrary to the 

principle of equity to order the applicant to pay what he had received.  

In the B & H Engineering case,1036 a payee who received payment may assume that 

his/her debt has been settled. It would be inequitable to the payee if a bank would 

be allowed to reclaim an amount at some later stage.1037 To uphold the principle of 

equity a payee who receives payment from a bank in terms of a cheque is entitled 

to regard his/her debt as settled.1038  

In the Moore case,1039 due to the fact that the respondent owed a debt to the third 

party for the payment of the loan and the fact that the applicant had a claim against 

the third party, it would have been inequitable to hold the respondent liable to the 

applicant. In the Yarona Healthcare case, the court ordered the applicant to repay 

the amount received from the respondent, since the amount that the respondent 

paid to the applicant was the amount that the applicant had been enriched with.1040 

6.4.1.5 Application of criterion five 

With regard to the fifth criterion, the right of the enriched party to retain property 

until an offer of restitution was considered. In the Albertyn case,1041 the parties were 

allowed to retain their property because of the fact that the court could not on the 

evidence presented make an order for the eviction of the respondents. The 

respondents claimed that they received the right of occupation due to transfer of 

money to the third party could also not be recognised.1042 The respondents would 

have had a right to occupy the property if they were enriched at the cost of the 

applicant until they received what they had paid.1043 

                                       
1035  See para 4.5.4.4. 
1036  See para 4.6.4.4. 
1037  See para 4.6.4.4. 
1038  See para 4.6.4.4. 
1039  See para 4.7.4.4. 
1040  See para 4.8.4.4. 
1041  See para 4.2.4.5. 
1042  See para 4.2.4.5. 
1043  See para 4.2.4.5. 
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In the Dugas case,1044 the respondent argued that the applicant is unjustifiably 

enriched because he had use of the motor vehicle and the court had to order the 

applicant to return the property.1045 The court indicated that the applicant did offer 

to return the vehicle but retained the vehicle until the respondent tendered 

repayment of the amounts he paid over. The respondent had the right to repayment 

of the money the applicant paid to the respondent and the applicant could retain 

the vehicle until the respondent tendered repayment of the money.1046 

In the Van Heerden case,1047 whether the plaintiff or the defendant was allowed to 

retain property until an offer was made by the other party to return of what he 

received was not considered. If the defendant raised the appropriate defence, the 

defendant might have had the right to retain the diamonds until the plaintiff offered 

to return the diamonds in his possession.1048  

In the Phillips case,1049 since the court found that the applicant had not been 

enriched at the expense of the respondent, the court did not indicate whether the 

applicant would be entitled to the motor carrier certificate before the applicant 

offered the return of the money the respondent had lost. The applicant was 

therefore allowed to retain the money since no unjustified enrichment had 

occurred.1050 

In the B & H Engineering case,1051 the claim revolved around the payment of a liquid 

document. Upon the payment of the liquid document, the document is lost. It would 

be impossible to return the document and therefore there could not be any right to 

retain property.1052 

                                       
1044  See para 4.3.4.5. 
1045  See para 4.3.4.5. 
1046  See para 4.3.4.5. 
1047  See para 4.4.4.5. 
1048  See para 4.4.4.5. 
1049  See para 4.5.4.5. 
1050  See para 4.5.4.5. 
1051  See para 4.6.4.5. 
1052  See para 4.6.4.5. 
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In the Moore case,1053 the right to retain property was only of concern in as far as 

the respondents retained the right to ownership and possession of their property. 

No property needed to be retained in order to satisfy a claim for restitution.1054 In 

the Yarona Healthcare case,1055 the court indicated that if the applicant had 

instituted the proper enrichment action, the value of the services the applicant 

rendered could be taken into account. The applicant might have been ordered to 

pay the balance between the amount received from the respondent and the value 

of the services rendered to the respondent.1056 

As is evident from the discussion above, the Zweikondiktionentheorie effectively 

satisfied all of the criteria pertaining to the Zweikondiktionentheorie identified in 

paragraph 3.5. 

6.4.2 The Saldotheorie in South African court cases 

The Saldotheorie was applied in the court cases discussed in chapter 5. The criteria 

identified in paragraph 3.5 that were applicable to the Saldotheorie were: 

1) Satisfactory calculation of the increase of the enriched party’s patrimony and the 

decrease of the impoverished party’s patrimony; 

2) Satisfaction of the different requirements of the Roman law condictiones; 

3) Compliance to the principle of equity; 

4) Effective method of calculation of enrichment without relying on the law of 

contract. 

What follows is a cross-sectional application of the abovementioned criteria. 

 

                                       
1053  See para 4.7.4.5. 
1054  See para 4.7.4.5. 
1055  See para 4.8.4.5. 
1056  See para 4.8.4.5. 
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6.4.2.1 Application of criterion one 

With regards to the first criterion the court in all of the cases discussed in chapter 

5 considered whether there had been an increase and a corresponding decrease. 

In the Carlis case, a calculation was made to determine with how much the plaintiff’s 

estate had been increased by the amount paid by the defendant. The defendant’s 

estate has also been decreased. The court granted an order for the balance of the 

net worth of the increase of the estate of the plaintiff.1057 

In the MCC Bazaar case, the court calculated that the plaintiff’s estate and the 

defendant’s estate did not decrease and increase respectively. The court concluded 

that this was due to the fact that both parties paid fair compensation in terms of 

the agreement.1058 

In the Lodge case, the court calculated the value of use for the vehicle as well as 

the value of use of the money and the value of the money.1059  

In the Lydenburg Voorspoed case, the vehicle and the deposits paid is the objects 

of the enrichment. The loss of the objects caused the decrease of the parties’ 

estates. The receipt of the objects of enrichment is the increase of the parties’ 

estates.1060 

In the Govender case, the court calculated that the bank was not impoverished at 

the cost of the applicant if it payed the cheque and subsequently debited the drawer. 

The respondent will be enriched at the cost of the drawer.1061 

In the Wynland Construction case, the court compared the value of the building 

with the amount paid by the respondents. Since the amount paid by the respondents 

                                       
1057  See para 5.2.4.1. 
1058  See para 5.3.4.1. 
1059  See para 5.4.4.1. 
1060  See para 5.5.4.1. 
1061  See para 5.6.4.1. 
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had no bearing on the claim of the plaintiff, the amounts paid by the respondents 

is not an effective method of determining the enrichment.1062 

In the Grobler case, the court calculated that the value for the improvements was 

less that the value of the occupation. The defendant’s estate had not decreased. 

The plaintiff’s estate did not decrease due to unjustified enrichment.1063 

In the B & H Engineering case, the court calculated that the enriched party’s 

patrimony was increased with the value of the cheque and the impoverished party’s 

patrimony was decreased with the value of the cheque.1064 

6.4.2.2 Application of criterion two 

With regards to the second criterion, whether the requirements of the Roman law 

condictiones were satisfied was considered. In the Carlis case, the condictio causa 

data causa non secuta was applicable, since counter performance became 

impossible. The contract therefore vailed as a valid contract. The court specifically 

considered whether the defendant could perform in terms of the agreement in a 

satisfactory way. The court decided that it is not possible.1065 

In the MCC Bazaar case, the condictio in turpem vel iniustam causam is the 

applicable condictio in this case. The parties should be able to reclaim what they 

had performed in terms of an illegal contract. The court concluded that both of the 

parties performed in terms of the illegal contract and therefore no claim rests. 

In the Lodge case, the condictio sine causa specialis is the applicable condictio. The 

court allowed the parties to reclaim their property in terms of the condicitio.  

In the Lydenburg Voorspoed case, the condictio ob turpem vel in iustam causam is 

the applicable Roman law condictio.  The parties are allowed to reclaim their 

                                       
1062  See para 5.7.4.1. 
1063  See para 5.8.4.1. 
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property in terms of the condictio ob turpem vel iniustam causam. The Roman is 

therefore satisfactorily applied. 

In the Govender case, the condictio indebiti was instituted by the respondent.  The 

court indicated that for an action in terms of the condictio indebiti to succeed, 

payment must have been made due to mistake.  The bank did not make a mistake 

when it paid the cheque and the condictio indebiti is therefore not applicable. The 

condictio sine causa specialis is applicable.   

In the Wynland Construction case, the court indicated that the condictio sine causa 

specialis is applicable. The condictio sine causa specialis could be used by the 

applicant since none of the other condictiones are applicable. 

6.4.2.3 Application of criterion three 

With regards to the third criterion, the principle of equity was considered. In the 

Carlis case, the court indicated that it would be inequitable to allow someone to 

retain both the property and the money received for the property if an agreement 

was reached to sell the property.  If the person who sold the property wishes to 

transfer the property in terms of the agreement, it would be inequitable for a court 

to come to the aid of the buyer.  If it however becomes impossible to effect a 

transfer wholly as per an agreement, it would be inequitable to continue with the 

agreement.  The court did take the principle of equity into account.1066 

In the MCC Bazaar case, the court indicated that because both parties performed in 

terms of the illegal contract, it is not inequitable to allow both the parties to remain 

in possession of the performance rendered in terms of the illegal agreement. 

In the Lodge case, the court indicated that the principles of equity is inherent in 

South African unjustified enrichment law.  Where a contract is null and void the 

contract cannot be used to determine what is fair and equitable.  The court is 

allowed to make an adjustment to a claim if the court deems it equitable to do so. 
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In the Lydenburg voorspoed case, the court did not consider what would be 

equitable. The court only considered whether the prescription period was 

encroached upon. To allow the prescription period to be observed is equitable to 

the parties, but to allow one party to keep both objects is inequitable. 

In the Govender case, the court considered what would be equitable. The court 

indicated that it would be inequitable to allow the bank to reclaim what it had paid, 

since the payee is allowed to regard the payment receive as the final settlement of 

the debt. 

6.4.2.4 Application of criterion four 

With regards to the fourth criterion, whether an effective method to calculate the 

enrichment without relying on the law of contract existed had to be determined. In 

the Carlis case, the court calculated whether the defendant could satisfactorily 

perform. After the court found that performance was impossible, due to the fact 

that the object that had to be returned was not the same as before the enrichment 

occurred. The court calculated what the net worth of the enrichment would be. 

In the MCC Bazaar case, the court indicated that no enrichment occurred and 

therefore the calculation of enrichment was not necessary. 

In the Lodge case, the court calculated what the amount of the enrichment of both 

the parties would be in terms of what each party received and what the parties’ 

expenses in relation to the enrichment were. 

In the Lydenburg Voorpoed case, the court calculated that since only the deposit of 

R235 was paid, the amount of enrichment subject to the unjustified enrichment 

claim is R235. 

In the Govender case, the court effectively calculated that no enrichment occurred. 

If the respondent had been enriched by the applicant, the amount of the cheque 

would have been the enrichment. 
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In the Wynland Construction case, the court compared the value of the building 

with the amount paid by the respondents. Such a calculation is not viable, since the 

amount paid by the respondents had no bearing on the claim in question. 

6.5 Recommendations regarding the preferred theory 

The purpose of this study is to determine whether the Zweikondiktionentheorie or 

the Saldotheorie is better suited for application in the South African law of 

unjustified enrichment. 

The Zweikondiktionentheorie allows for two claims to be considered separately in 

an unjustified enrichment claim where reciprocal performance occurred. Where 

each claim is considered separately, it can be more readily ascertained that the 

requirements of the Roman law condictiones is evident in each of the claims. Due 

to the fact that a general enrichment action has, up to date, not been recognised in 

South African law, it is important to adhere to the Roman law condictiones.  

If the Saldotheorie is applied, it becomes more difficult to ascertain whether the 

Roman law condictiones have in fact been complied with. The Saldotheorie may 

result in a claim for restitution to be allowed which is beyond the scope of the 

application of the Roman law condictiones.  

The Zweikondiktionentheorie is preferable to the Saldotheorie since in South African 

law of unjustified enrichment, the Roman law condictiones are applicable when an 

unjustified enrichment claim is instituted. The Roman law condictiones does not 

automatically allow for the claim of the return of property. Two separate claims for 

unjustified enrichment has to be instituted to allow for both parties to claim what 

had been performed.  

When a claim for unjustified enrichment in the case of reciprocal performance is 

instituted, and there are two separate unjustified enrichment claims, whether a 

person has been enriched or impoverished at the cost of another is more readily 

determinable. When it is correctly determined that one party was enriched at the 

cost of another, equity prevails. In this regard, the Saldotheorie may cause 
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inequitable results. If the Saldotheorie is applied, a court can mistakenly determine 

that the impoverishment is the result of the other party, for example in the B & H 

Engineering case.1067 The Zweikondiktionentheorie is therefore evident. 

The evident weakness, identified by German law, of the Zweikondiktionentheorie 

where the defence of loss of enrichment is instituted, can be negated. In cases 

where a claim for loss of enrichment occurred, the Saldotheorie may be used to 

achieve equity. Due to the fact that the South African law of unjustified enrichment 

is not codified in the same manner as the German law of unjustified enrichment, 

the Zweikondiktionentheorie can be more readily developed and implemented to 

prevent the weakness that may result due to the application of the 

Zweikondiktionentheorie.  

 

  

                                       
1067  See paras 4.6 and 5.7. 
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