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Source: Adapted from the Chamber of Mines
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2 No. 25899 GOVERNMENT GAZETTE, 9 JANUARY 2004

Act No. 53, 2003 BROAD-BASED BLACK ECONOMIC
EMPOWERMENT ACT, 2003

(English text signed by the President.)
{Asserted to 7 January 2004.)

ACT

To establish a legislative framework for the promotion of black economic
empowerment; to empower the Minister to issue codes of good practice and to
publish transformation charters; to establish the Black Economic Empowerment
Advisory Council; and to provide for matters connected therewith.

PREAMBLE

WHEREAS under apartheid race was used to control access to South Africa’s
productive resources and access to skills;

WHEREAS South Africa’s economy still excludes the vast majority of its people from
ownership of productive assets and the possession of advanced skills;

WHEREAS South Africa’s economy performs below its potential becaunse of the low
level of income earned and generated by the majority of its people:

AND WHEREAS, unless further steps are taken to increase the effective participation
of the majority of South Africans in the economy, the stability and prosperity of the
economy in the future may be undermined to the detriment of all South Africans,
irrespective of race;

AND IN ORDER TO—

« promote the achievement of the constitutional right to equality, increase
broad-based and effective participation of black people in the economy and
promote & higher growth rate, increased employment and more equitable income
distribution: and

® establish a national policy on broad-based black economic empowerment so as
to promote the economic unity of the nation, protect the common market. and
promote equal opportunity and equal access to government services.

E IT ENACTED by the Parliament of the Republic of South Africa,
as follows:—

ARRANGEMENT OF ACT
Sections

Definitions

Objectives of Act

Interpretation of Act

Establishment of Black Economic Empowerment Advisory Council
Functions of Council

Composition of Council and appointment of members

Constitution and rules of Council

Remuneration and reimbursement of expenses

Codes of good practice

e
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Act No. 53, 2003 BROAD-BASED BLACK ECONOMIC
EMPOWERMENT ACT, 2003

1. Status of codes of good practice

L1, Strategy for broad-based black economic empowerment

12, Trensformation charters

13, Support services and funding of Council

4. Regulations 5
15, Short title and commencement

Definitions

1. In this Act. unless the context indicates otherwise—
“black people™ is a generic term which means Africans, Coloureds and Indians:
*broad-based black economic empowerment™ means the economic empower- 10
ment of all black people including women. workers, youth. people with disabilities
and people living in rural areas through diverse but integrated socio-economic
strategies that include, but are not limited to—
{a) increasing the number of black people that manage, own and control
. enterprises and productive assets; L5
(b1 facilitating ownership and management of enterprises and productive
assets by communities. workers, cooperatives and other collective
enlerprises:
{) human resource and skills development:
{d} achieving equitable representation in all occupationai categories und 20
levels in the workforce:
{¢}  preferential procurement: and
(fi investment in enterprises that are owned or managed by black people:
“Council™ means the Black Economic Empowerment Advisory Council estab-
lished by section 4 23
“members™ means members of the Council;
*Mlinister™ means the Minister of Trade and Industry:
*organ of state™ means
() a national or provincial department as defined in the Public Finance
Management Act. 1999 (Act No. 1 of 1999): 30
() a municipality as contemnplated in the Constitution:
il Parliament:
() a provincial legislature: and
feda consttutional institution histed in Schedule 1 to the Public Finance
Munagement Act. 1999 (Act No, 1 of 1999); 35
*prescribe™ means prescribe by regulation;
“public entity™ means a public entity listed in Schedule 2 or 3 to the Public
Finance Management Act. 1999 (Act No. | of 1999);
“strategy™ means a strategy for broad-based black economic empowerment
issued in terms of section 11: and Sty
*this Act™ includes any code of good practice or regulation made under this Act.

Objectives of Act

2. The objectives of this Act are to facilitate broad-based black economic
empowerment by—

fa!  promoting econemic transformation in order to enable meaningful participa- 45
tion of black people in the economy;

/1 achieving a substantial change in the racial composition of ownership and
management structures and in the skilled occupations of existing and new
enterprises:

{¢) increasing the extent to which communities, workers, cooperatives and other 50
collective enterprises own and manage existing and new enterprises and
increasing their access to economuc activities, infrastructure and skalls
training:
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Act No. 53, 2003 BROAD-EASED BLACK ECONOMIC
EMPOWERMENT ACT, 2003

{d) increasing the extent to which black women own and manage existing and
new enterprises, and increasing their access to economic activities, infrastruc-
ture and skills training;

fe) promoting investment programmes that lead to broad-based and meaningful
participation in the economy by black people in order to achieve sustainable
development and general prosperity;

{f) empowering rural and local communities by enabling access to economic
activities, land, infrastructure, ownership and skills; and

{g) promoting access to finance for black economic empowerment,

Interpretation of Act

3. Any person applying this Act must interpret its provisions so as—
{a) to give effect to its objectives; and
fb) to comply with the Constitution.

Establishment of Black Economic Empowerment Advisory Council
4. The Black Economic Empowerment Advisory Council is hereby established.
Functions of Council

5. The Council must—

{a) advise government on black economic empowerment;

{b) review progress in achieving black economic empowerment;

e} advise on draft codes of good practice which the Minister intends publishing
for comment in terms of section 9S);

fd) advise on the development, amendment or replacement of the strategy
referred to in section 11;

fe) if requested to do so, advise on draft transformation charters; and

(f) tacilitate partnerships between organs of state and the private sector that will
advance the objectives of this Act.

Composition of Council and appointment of members

6. (1) The Council consists of—
{a) the President, who is the chairperson of the Council:
(k) the Minister. with the Minister’s Director-General as an alternate;
(¢} three other Cabinet Ministers, appointed by the President, with their
respective Directors-General as alternates;
(d) no fewer than 10 and no more than 15 other members appointed by the
President.
{2) When appointing members in terms of subsection (1)(d), the President shall have
regard to the need for the Council—
{a) to have appropriate expertise;
(b} torepresent different relevant constituencies including trade unions, business,
community-based organisations and academics.
(3} In appointing members in terms of subsection (1)(d), the President shall follow an
appropriate consultative process.
(4) The President shall appoint a Cabinet Minister who is also a member of the
Council to act as chairperson of the Council in the President’s absence.

Constitution and rules of Council

7. (1) The Minister must establish a constitution for the Council.

(2) The Minister may amend the constitution of the Council from time to time. after
consultation with the Council.

(3) The Council may, by resolution, and after consultation with the Minister. make
rules to further regulate the proceedings of the Council.
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Remuneration and reimbursement of expenses

8. Council members will not be remunerated for their services, but will be reimbursed
for expenses incurred by them in carrying out their duties, as determined by the Minister.
with the concurrence of the Minister of Finance,

Codes of good practice

9. (1) In order to promote the purposes of the Act, the Minister may by notice in the
Guzerre issue codes of good practice on black economic empowerment that may
include—

fa) the further interpretation and definition of broad-based black economic
empowerment and the interpretation and definition of different categories of
black empowerment entities;

i#) qualification criteria for preferential purposes for procurement and other
ECOROMIC ACHIVILIES! .

fe) indicators to measure broad-based black economic empowerment:

fel) the weighting to be attached to broad-based black economic empowerment
indicators referred to in paragraph f¢);

fe)  guicelines for stakeholders in the relevant sectors of the economy to draw up
transformation charters for their sector: and

{f) any other matter necessary to achieve the objectives of this Act.

123 A strategy issued by the Minister in terms of section 1| must be taken into account
in preparing any code of good practice.

{31 A code of rood practice issued in terms of subsection (1) may specifv—

fal targets consistent with the objectives of this Act: and
ihi the period within which those rargets must be achieved.

{43 In order to promote the achievement of equality of women, as provided for in
section 9(2) of the Constitution, a code of good practice issued in rerms of subsection (1}
and any targels specified in a code of good practice in terms of subsection (3). may
distinguish between black men and black women.

{5) The Minister must. before issuing, replacing or amending a code of good practice
in terms of sussection (1}—

fed publish the draft code of good practice or amendment in the Guzerre tor public
comment: and

thi  erant interested persons a perind of at least 60 days o comment on the draft
code of good practice or amendment, as the case may be.

Status of codes of good practice

10. Everv organ of state and public encity must take into account and. as far as is
reasonably possible. apply any relevant code of good practice issued in terms of this Act
in—

fa) determining qualification criteria for the issuing of licences, concessions or
other authorisations in terms of any law;

th)  developing and implementing a preferential procurement policy:

fe)  determining qualification criteria for the sale of state-owned enterprises; and

fef)  developing criteria for entering ‘nto partnerships with the private sector.

Strategy for broad-based black economic empowerment

11. (1) The Minister—
fer) must issue a strategy for broad-based black economic empowerment:
th) may change or replace a strategy issued in terms of this secton.
{2) A stratezy in terms of this section must—
fa) provide for an integrated co-ordinated and uniform approach to broad-baszd
black economic empowerment by all organs of state. public entities. the
private sector. non-governmental organisations, local communities and other
stakeholders:
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Dear Respondent,

| invite you to participate in a research projecstudy the viability of preferential procurememt i

the Metals and Engineering sector and then asBesaustainability of it thereof. Enclosed with this
letter is a short questionnaire that solicits yaews on business with ArcelorMittal. Your honest
answers to these questions will allow us to imprbveway business is conducted between yourself
and the ArcelorMittal.

The questionnaire consists of statements thatttireflect on the objectives of the study. You are
requested to mark the block which is appropriatia¢éostatement made. The survey uses a 5-point
Lickert scale as a measuring instrument. NumbelisIor strongly agreeand Number “5” is for
strongly disagree

| hope that the results of the survey will be usBfumaking recommendations that will address the
problems identified and put interventions in plé@énprove the way business is conducted. Your
response will be dealt with in a confidential manawed will not be shared with anyone outside my
research group which consists of Professor Ronoigdt and myself.

You are requested not to mention your organizateime to maintain confidentiality of your
response. | hope you will take the time to congpthts questionnaire honestly and truthfully.
Completed questionnaires can be faxed to 086 638 8B8emailed to
lethola.mokakala@arcelormittal.com. On requestlbeek can be made available to all respondents

| thank you for taking the time out to participatethis research.
Yours Sincerely,

Lethola Mokakala,
MBA Student
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PREFERENTIAL PROCUREMENT QUESTIONAIRRE

Company
Details

1. Do you have preferential Status?

2. Did BBBEE create new opportunities for your business? If yes,
motivate shortly...

3. How many preferential contracts does your business
have? 1(1) 2(2)

4. What is your score on the BBBEE
scorecard? 1(1) 2(2)

5. What service or product are you
(=] 010 (=T 410V SRR

6. How long has the business been
operating?

7. How long have you been providing this specific procurement service (Between
yourself and Mittal?

8. What is the total number of people employed by the
business?

9. How many employees are working on this specific procurement
service (Mittal contract)?

10. Which town is the business
headqUAIErEA?...... ..o

Strongly
Yes (1) | No(2) 1 Agree
2 Agree
Yes (1) | No (2) 3 Neutral
4 Disagree
Strongly
5 disagree
33 4(4) 5(5) 6 (6) >7
(year
33 4(4) 5(5) 6 (6) 7 S)
1-3 3-5 5-10 (year
<1(1) 2 (©) (4) >10 (5) s)
(year
1(1) 2(2) 3(3) 4 (4) 5(5) s)
6 - 50 51-99
<=5() 2 3 >100(4)
6-10 | 11-30 | 31-50 Ran
<5(1) 2 3 4) >50 (5) ds
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Capacity

11. Your company has the necessary experience and skills to render the service required

by Mittal. 1(1) 2(2 33 4(4) 5(5)
12. Your company had to recruit additional personnel/ or capital goods (such as machines etc) to

build capacity. 1(1) 2(2) 33 4 (4) 5(5)
13. If the company had to recruit personnel, how many employees were recruited to build <5 6-10 11-30 | 31-50 >50
capacity? @) 2 3 4) ©)]

14. How many days of training does each employee undergo

per year? <1 2-3 3-5 5-8 >8

15. It was difficult to meet Mittal requirements as per contractor management

guidelines. 1) ] 2 33 4(4) | 5(9)
16. Mittal representatives have complained about the quality of service that the your

company is rendering. 1(1) 2(2) 3(3) 4 (4) 5 (5)
17. Your company has the capital(funds) and resources needed to perform the required

service. 1(1) 2(2) 3(3) 4 (4) 5 (5)
18. Your company has used sub-contractors because of lack of capacity to do

the job. 1(1) 2(2 33 4 (4) 5(5)
Profitability

19. Your company is generating a profit from Mittal preferential procurement

contracts. 1) | 22 3(3) 4(4) | 5()
20. Your company has sufficient cash at all times to meet its

financial obligations. 1(1) 2(2) 3(3) 4 (4) 5 (5)
21. Your company's financial position has been improving due to the service or product

being offered 1(1) 2(2) 3(3) 4 (4) 5 (5)
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Working Relationship

1 2 3 4 5
22. Mittal always pays on time after service is rendered. (1) (2) (3) (4) (5)
1 2 3 4 5
23. Mittal has provided the company with all the neccesary support (resources, skills, co-operation etc) needed. (1) (2) 3) (4) (5)
24. What additional support can Mittal offer your business? Motivate shortly...
25. There is a good business relationship between your company and Mittal. Please motivate your answer
briefly... Yes | No
Continuity
26. It was difficult for your company to achieve preferential status. Motivate shortly... Yes | No
27. It is difficult to maintain the company's preferential status. Motivate
shortly... Yes | No
1 2 3 4 5
28. The company has been gaining more customers over the past years. (1) (2) 3) (4) (5)
1 2 3 4 5
29. The company's business has been growing over the past years. (1) (2) 3) (4) (5)
1 2 3 4 5
30. How long is the length of the contract between the business and Mittal? (1) (2) 3) (4) (5)
31. After the contract has lapsed, will your business be interested in re-tendering for the contract? Yes | No
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32. Please motivate the above answer
briefly...

31. Mittal's operation is stable and need the service or product the company is offering in
the future.

32. The working relationship between your business and Mittal is expected to be
long-term.

33. Your company's operations and financial position is stable enough to continue rendering
the service.

5
11 | 2(2 303 4(4) | (5
5
11) | 2(2 303 4(4) | (5
5
1(2Q) | 2(2 3(3) 4(4) | )

General

34. Is it problematic for your business to raise finance? Motivate
briefly...

35. What are challenges/problems that the your business is facing? Please
elaborate...

36. What can be done differently to improve the success of preferential
procurement?

37. What are 3 most important pros and cons of BBBEE to your
business?

38. What aspect of your operation is the main driver of success of the business? In order words, what is your unique selling point that helped

you to get Mittal contract?

39 Any additional comments/observations that the company will want
138




to highlight?
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