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Abstract

Together with an internationally praised Constitution, South Africa can pride itself in
having one of the best sets of environmental laws in the world, and since EIAs have
become mandatory for projects that negatively affect the environment, our track record
with respect to environmental protection has substantially improved from the Apartheid
days.

But as the integrated and proactive approach to environmental management has
seemingly been established, a new provision was introduced: Section 24G of NEMA
(“Rectification of unlawful commencement of activity”), allowing for retrospective

authorisation of unlawful activities (i.e. activities identified in terms of S24 of NEMA).

Six years after the introduction of the S24G rectification provision in NEMA, its ability to
bring about increased levels of compliance is being questioned. The findings of this
research show that in Gauteng S24G has had an ambivalent effect on compliance: while
on one hand it has artificially increased compliance by rendering illegal activities legal, on
the other, it has seriously undermined the overall compliance and enforcement effort by
opening the door to abuse and effectively providing an escape route for potential
criminals. It is argued that the schizophrenic character of S24G is at the heart of this

dilemma.

This research presents theoretical and practical perspectives on non-compliance and
analyses data collected on S24G applications in Gauteng in order to determine the effect
of S24G on compliance. It also identifies key factors influencing effectiveness of S24G,

and derives from the above key performance areas to improve effectiveness of S24G.

Keywords: environmental compliance and enforcement, Section 24G, rectification,

environmental crime, environmental management, EIA.
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CHAPTER 1: INTRODUCTION

1.1 BACKGROUND AND CONTEXT
Once upon a time there was a businessman who wanted to build a paper mill. He found a
piece of verdant land, with a pretty river running through it and decided this would be the
ideal place to build his new factory. He bought the land and built the factory.
The End.

Those were the bad old days.

The development of environmental legislation and the emergence of environmental
assessment in South Africa and internationally has marked a definitive end to an era
characterised by a perception of the environment as merely a resource for development and
not a condition to it. Undeniably, great strides have been made to establish progressive
environmental legislation and entrench environmental management principles from project

level to the most strategic forms of decision-making in policies and plans.

Environmental Impact Assessment (EIA) is the most known and applied tool to achieve
integrated and proactive environmental management and give effect to the principles of the
National Environmental Management Act (107 of 1998) (NEMA) (South Africa, 1998). It is
also at the core of the authorisation system envisaged in NEMA, and is one of the primary
mechanisms to inform decision-making regarding activities which have a detrimental effect
on the environment. EIA thus holds the potential to create a paradigm shift, rise above
anarchic, destructive and unjust development, and set South Africa on the track of
sustainability (Au, 2002, Connelly and Richardson, 2004, Nooteboom, 2007).

However, despite state-of-the-art environmental framework legislation by international
standards, regulation alone has not proven sufficient to bring about sustainable development.
As a matter of fact, “governance and regulation are largely meaningless without compliance”
(Craigie et al., 2009a: 41), and environmental non-compliance is rife in South Africa (Craigie
et al., 2009b, Kidd, 2011). But while rhino and abalone poaching may be dominating the
mainstream news headlines, a very different type of offence may be quietly upstaging the
others: indeed, wildlife and conservation related crimes aside, the 2010/11 National
Environmental Compliance and Enforcement Report revealed that the unlawful
commencement of listed activities (i.e. activities which may have a detrimental effect on the

environment and require an environmental authorisation in terms of S22 of ECA and S24F of



NEMA prior to commencement) was the most prevalent offence in eight out of the nine
provinces' (DEA, 2011b).

It is precisely this type of offence that Section 24G of NEMA (S24G) seeks to ‘rectify’.
Introduced in the National Environmental Management Amendment Act (Act 8 of 2004)
(South Africa, 2004), this provision entitled “Rectification of unlawful commencement of
activity” allows for retrospective authorisation of unlawful activities, following a prescribed

administrative process.

This provision is somewhat of a ‘legislative anomaly’ (van der Linde, 2009: 207) and its
consistency with the other provisions of NEMA as well as its alignment with some
constitutional and administrative justice principles have been questioned (van der Linde,
2009, and Paschke and Glazewski, 2006). Van der Linde notably argued that S24G should
be unconstitutional as it goes against the principles of the rule of law and of administrative

legality in that a lawful activity can follow from unlawful administrative conduct.

Aside from the purely legal issues, S24G raises significant concerns from an environmental
management perspective. Indeed, this “rather odd procedure” (Kidd, 2011: 245) is widely
regarded as a paradox, if not a contradiction vis-a-vis the intention and principles of NEMA.
In particular, by opening the door for retrospective environmental authorisation, S24G has
the potential to considerably undermine the very purpose of environmental assessment, the
principles of integrated environmental management and sustainable development, and

ultimately, the fundamental right to environmental protection (van der Linde, 2009).

Ironically, after all the efforts made to establish environmental legislation, compel
environmental compliance and promote sound environmental management practices,
regulators may have effectively ‘shot themselves in the foot’ by introducing a ‘rectification’
provision in NEMA, thus making sustainable development an even more elusive goal.
Indeed, what is the point of having such strong and progressive environmental legislation if it

contains the very seeds of its own demise?

To be sure, S24G of NEMA and its application over the past few years have generated
mixed reactions from stakeholders, ranging from confusion and perplexity, to frustration and
consternation, and perhaps even cynical enthusiasm. This was reflected in a recent
submission (2011) by the Centre for Environmental Rights (CER) to the Department of
Environmental Affairs (DEA), which pointed out that “the application of the rectification

! The Northern Cape was the only exception.
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1.4

mechanism in S24G has had unfortunate unintended consequences for environmental
management, and it has been a thorn in the flesh of civil society organisations for some
years.” (CER, 2011: 1)

PROBLEM STATEMENT

Certainly, a certain number of challenges have emerged and some pernicious effects have
been observed since the introduction of S24G in NEMA in 2005. In particular, it appears
S24G provisions have been abused in an attempt to circumvent the prescribed EIA process
and may have thereby effectively provided an escape route for potential criminals, thus
suggesting that blatant disregard of the law and the environment may be tolerated, and

environmentally reckless behaviour reminiscent of the ‘bad old days’ condoned.

As a result, while the S24G rectification process aims to restore compliance, it may
paradoxically be detrimental to compliance and environmental management in general; in

fact, it contains the potential to actually exacerbate the very problem it seeks to resolve.

The two most fundamental questions are arguably whether there is a need and justification
for such a provision, and whether the very existence of S24G is detrimental to environmental
compliance, management and governance, or if the problem stems from its implementation
at operational level. In order to answer these questions, which pertain more to the legal and
even philosophical realm, research needs to be undertaken to provide a proper
understanding of the workings of S24G and its actual, rather than perceived effects on
compliance. This is what this research sets out to achieve, thereby contributing to fill the
current literature gap in this field.

RESEARCH AIMS
In light of the above, this research aims to determine the effect of NEMA S24G on

compliance with the NEMA authorisation regime in Gauteng.

RESEARCH QUESTIONS

This research has sought to engage in an in-depth and critical discussion on S24G and its
effectiveness in bringing about increased levels of compliance by asking the following
guestion: to what extent has S24G improved compliance to the NEMA authorisation regime

in Gauteng?

The following sub-questions will therefore be answered: How many positive authorisations

have been granted after S24G applications?, What are the procedural and practical problems
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posed by S24G?, and How can the administrative procedure of S24G be improved in order

to achieve a high rate of compliance?

RESEARCH OBJECTIVES

Based on a study of S24G applications in the Gauteng Province, this research seeks to
uncover and analyse the major opportunities, risks and challenges that S24G of NEMA
presents for compliance and enforcement. From personal experience, much debate in that
regard has taken place over the past few months in certain circles and the main issues and
views which have emerged during the course of the research are reflected in the discussion
(i.e. Chapter 5).

The objectives of this research are to:

e present theoretical and practical perspectives on non-compliance,

e collect and analyse data on S24G applications in Gauteng,

e conduct an analysis of the data collected,

o Determine the effect of S24G on compliance,

o ldentify and analyse key factors influencing effectiveness of S24G, and

e Derive from the above key performance areas to improve effectiveness of S24G.

OUTLINE OF THE DISSERTATION

S24G needs to be viewed in the broader context of environmental planning, compliance and
enforcement in South Africa. In line with this, the literature review provides an overview of the
environmental authorisation regime in South Africa and presents theoretical and practical
perspectives on non-compliance, which are at the core of the debates around S24G
(Chapter 2). This context is critical to analyse and interpret findings of the research. The
methods used to collect and analyse data are detailed in Chapter 3, while Chapter 4
provides an overview of key findings, focusing on the statistical data collected. Chapter 5
critically analyses the impact of S24G on compliance, in light of the theoretical framework
and practical context outlined in Chapter 2, and against the findings provided in Chapter 4.

Finally, Chapter 6 presents the concluding remarks.



2.1

CHAPTER 2: CONTEXTUAL OVERVIEW - ENVIRONMENTAL PLANNING,
COMPLIANCE AND ENFORCEMENT IN SOUTH AFRICA

The environmental authorisation law in South Africa functions primarily through NEMA and
associated regulations, and is based on a general prohibition of certain activities that have an
impact on the environment without the prior issue of an authorisation or permit. EIAs are the
primary tool used as part of the authorisation process and are designed to promote sound

environmental planning and environmental governance in general.

Failure to obtain authorisation prior to undertaking the above-mentioned activities, and hence
comply with the authorisation law, constitutes an offence, which may be ‘rectified’ through a
S24G process. S24G therefore aims at restoring compliance and as such is an integral
component of the South African environmental compliance and enforcement regime (see
Appendix A). Understanding the concepts of ‘compliance’ and ‘enforcement’ and their
theoretical underpinnings is therefore a prerequisite to understanding the debates on how to

achieve effective environmental compliance and enforcement.

THE SOUTH AFRICAN ENVIRONMENTAL AUTHORISATION REGIME

S24G needs to be viewed in the broader context of development planning and decision-
making with regard to environmental issues. This takes place mainly through the
environmental authorisation system (section 2.1.1), which aims to integrate environmental
considerations in project planning and implementation phases, based on an EIA (section
2.1.2). S24G of NEMA has therefore established ex-post facto (i.e. retrospective)
environmental authorisation in the South African environmental management regime
(section 2.1.3).

2.1.1 Introduction: environmental authorisation regime and rationale for EIA

S24(1) of NEMA states that in order to give effect to the general objectives of integrated
environmental management, the potential consequences for, or impacts on the environment
of listed or specified activities must be considered, investigated, assessed and reported to
the decision-making authority. The rationale underpinning environmental assessment is that
better results are achieved by carefully considering the consequences of an action before

implementing it.

NEMA, like the Environment Conservation Act (73 of 1989) (ECA) before it, requires specific
activities (i.e. ‘listed’ or ‘specified’ activities) to be authorised on the basis of an EIA before

commencing. This is a pivotal aspect of land use today and in fact, “the environmental



authorisation process is probably the most frequently encountered aspect of South African
law in practice” (Kidd, 2011: 239).

Section 24 of NEMA, entitled “Environmental authorisations” applies to specific activities

which are ‘listed’ or ‘specified’ in terms of that section.

The EIA regulations Listing Notices 1, 2 and 3 of 2010 (the latest version of the EIA
Regulations) enumerate the activities which may not commence without an environmental
authorisation (South Africa, 2010).

Chapter 5 of NEMA sketches out the environmental authorisation process while the EIA

regulations provide more detail on the contents of EIAs and procedures to be followed.

2.1.2 EIA: an established tool for delivering sustainability
Environmental assessment consists in applying a variety of techniques and procedures to
predict and evaluate the consequences of human actions. It is a critical component of
modern environmental management and one of the primary measures to achieve

environmental sustainability in development (Kidd and Retief, 2009: 971).

“South Africa has a proud history of environmental assessment dating back to the early
1970s.” (Kidd and Retief, 2009: 973) From an ad hoc, voluntary tool, to the formalised
environmental assessment system in place today, EIA has evolved over the past 40 years to

adapt and respond to changing environmental, social and political priorities.

Thousands of EIAs are undertaken each year in South Africa (Kidd and Retief, 2009: 1033)
(Figure 1) and they have accordingly become a well established and recognised tool for
environmental, and more broadly development planning, and an integral part of the

authorisation law and permitting system (Kidd and Retief, 2009).
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Figure 1: Number of EIA applications in South Africa, 1997-2006 (adapted from Kidd and Retief,
2009)

Purpose

EIA is driven by the concept of sustainability and participatory decision making, as set out in
the NEMA principles (section 2), and is the primary tool used to achieve the objectives of
integrated environmental management, as described in S23 of NEMA. Its purpose is to
identify, predict, and assess the actual and potential impacts (positive and negative) of
activities on the environment (as defined in section 1 of NEMA), their alternatives, and
options for mitigation, in order to minimise negative impacts, maximise benefits and promote

compliance with the principles of NEMA.

The objective of EIA is to facilitate informed decision-making and ultimately, achieve
sustainable development. EIAs can be complemented by other environmental management
tools such as Strategic Environmental Assessments and Environmental Management
Frameworks, which bridge the gap between small scale planning and planning at strategic

level, with a better view of cumulative impacts.

Although the merits of EIA are unquestionable, it is not exempt from criticism. As a matter of
fact, there is a lot of debate and literature on the shortcomings of EIA, the weakness of EIA
reports and ultimately, the value that EIA adds to decision-making and how it influences the
developmental path of society in general (Retief, 2010, Connelly, and Richardson, 2005,

Nooteboom, 2007). “While there is a general consensus that EIA has led to enhanced



consideration of environmental factors in decision-making, its achievements appear most
favourable when compared to past neglect and failings, rather than when measured against
sustainable development goals.” (Cashmore, 2004: 404)

In addition to debates on the intrinsic value of EIA, concerns exist on a more practical level
around the time and cost involved (Retief and Chabalala: 2009), as well as the inconsistent
quality of EIA reports (Sandham and Pretorius, 2008, Sandham et al., 2010). Indeed, EIA
tends to be perceived as an addition to the bureaucratic procedures required to obtain
approval for a project, thereby making them even more cumbersome, and accordingly is
often accused of hindering development and economic growth. These issues are particularly
relevant in the South African context “where calls have been made at a high level for the
reconsideration of the need for EIA, based on the perceived associated costs and time

delays affecting job creation and economic growth.” (Kidd and Retief, 2009: 1043)

Despite these weaknesses, EIA remains the primary tool to take environmental factors into
consideration and incorporate them in the planning and implementation of projects, and

facilitate decision-making with respect to the issuing of environmental authorisations.

2.1.3 Section 24G: the introduction of ex-post facto authorisation
Background and rationale
In 2004, NEMA created a mechanism to issue environmental authorisations retrospectively:
rectification”, which is typically invoked once a development has started without an EIA

being conducted.

While the environmental authorisation law is increasingly well known and applied, there
remains non-compliance which results in illegal developments, and until 2005, there was no
remedy to bring these back into lawfulness; as Kidd and Retief (2009: 994) point out,
“persons who commenced identified activities without the necessary authorisation presented
problems to the authorities in dealing with the unauthorised development.” Undertaking listed
activities without authorisation was a criminal offence in terms of ECA, but there were no
remedies directly applicable to this situation and authorities resorted to methods such those
in S28 of NEMA (i.e. duty of care and remediation of environmental damage). This changed
in 2005, after the 2004 National Environmental Management Amendment Act (Act 8 of 2004)
came into effect and introduced S24F, which states that commencement or continuation of a
listed activity without authorisation is a criminal offence and can be subject to a maximum of
R5 million fine and/or ten years imprisonment if convicted; and S24G, which makes provision

for ex-post facto (i.e. retrospective) authorisation by allowing an offender in terms of S24F



(i.e. a person who started a listed activity without authorisation) to apply for ‘rectification’
(See Appendix A for full excerpts from NEMA of Sections 24F and 24G).

The S24G application process relating to NEMA listed activities? involves the submission of
an application form to the competent authority, who then directs the applicant to compile an
environmental assessment report. Once the report is submitted, an administrative fine, not
exceeding R1 million is issued, and upon payment, the competent authority reviews the
report and makes a decision.

S24G applications can result from non-compliance detection by enforcement authorities, or
from applicants coming forward ‘spontaneously’ (cf. Chapter 4). Whatever the case may be,
applying for rectification remains voluntary and authorities cannot compel offenders to apply
for rectification. They may however take enforcement action against offenders at any time,

even if a S24G process is underway.

Kidd (2011: 246) comments that the enforcement powers given to authorities in terms of
S24F and S24G of NEMA are “welcome as there has been seemingly widespread non-
compliance with the requirement to obtain authorisations where required by NEMA, and the

previous remedies (when there were any) were clearly not perceived as being a deterrent.”

Objectives and purpose

The objectives of S24G are unclear and to some extent ambivalent. On one hand, the S24G
process aims to halt illegal and environmentally harmful activities and restore compliance,
thus focusing on the environmental impacts and administrative aspects of activities with a
view of mitigating impacts and providing the required ‘paperwork’ to continue with the activity.
On the other hand, the process aims to sanction non-compliance through the issuing of an

administrative fine.

In reality, the ambiguity surrounding this provision blurs the message for both authorities and
offenders. This is detrimental, as it leads to inconsistent treatment of applications by
authorities (e.g. fine amounts, see Chapter 4 and figure 12), which in practice means that
some provinces or even officials may effectively be lenient toward offenders and
accommodate environmental crime, while others are more stringent. This compromises the
ability of would-be offenders to make informed decisions with respect to compliance; as a

result, potential offenders who do not know what to expect may rely on perceptions and

2 S24G effectively covers waste management activities, which were listed in the NEMA EIA Regulations until 3 July 2009, and
are now covered under the National Environmental Management: Waste Act (58 of 2008) (NEM:WA).



anecdotal evidence, which currently send the wrong message about S24G (i.e. low risk, high
reward alternative to obtain environmental authorisation. cf. Chapter 5), which in turn

hampers the effectiveness of the compliance and enforcement effort.

2.2 COMPLIANCE AND ENFORCEMENT: THEORETICAL AND CONCEPTUAL
FRAMEWORK
Understanding the concepts of ‘compliance’ and ‘enforcement’ and their theoretical
underpinnings is a prerequisite to understanding the debates on how to achieve effective
environmental compliance and enforcement. This section provides an overview of theoretical
perspectives on compliance and enforcement, while section 2.3. presents the main
instruments and institutions dealing with environmental hon-compliance in South Africa. As
the environmental compliance and enforcement literature in South Africa is still relatively in

its infancy, some sub-sections draw heavily on a few authors.

2.2.1 Background and definitions
Compliance refers to a particular state of adherence to legal requirements or standards
(Craigie et al., 2009a: 44) while enforcement consist of the actions taken by government
against violators, to compel compliance with the law (INECE, 2009: 13). Enforcement can
take place through “compulsion and coercion, or by conciliation and compromise”, depending

on the regulatory context (Hawkins, quoted in Craigie et al., 2009a: 44).

Traditional command-and-control mechanisms used to compel compliance and sanction non-
compliance include criminal, judicial and administrative measures. Alternative measures,
such as voluntary and incentive based-measures can be used to encourage and reward

compliance (cf. section 2.3).

Craigie et al. (2009a: 44) state that the rationale underpinning environmental compliance and

enforcement includes:

= Improving environmental quality;

= Reinforcing the credibility of environmental laws and the institutions responsible for their
administration;

=  Ensuring fairness towards those who willingly comply with legal requirements; and

= Reducing costs and liability associated with non-compliance.

2.2.2 Theories of compliance
Theories of compliance are located in the decision-making and economic sciences fields and
provide insights for understanding behaviour and decisions of individuals and organisations

in relation to compliance.
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Theories of compliance thus generally focus on motivations for behavioural change and
formulate hypotheses on the factors influencing non-compliance (Ayres and Braithwaite,
1992, Becker, 1968, Casey and Scholz, 1991, Cohen, 2000, Gunningham and Sinclair, 2002,
Faure and Visser, 2003, Grossman and Durwood, 2005, Hart, 1994, Malloy, 2003, Spence,
2001, Young, 1999, Vandenbergh 2003 and 2005). They provide useful insights to reflect on
effective environmental regulation and achieving the highest possible level of compliance.

The rationalist theory

The rationalist theory of compliance considers the regulated community as “rational actors
who act to maximise their economic self-interest” (Zaelke et al., quoted in Craigie et al.,
2009a: 42). Accordingly, a corporate entity, as a “rational profit-maximiser”, would only obey
the law when it is in its best economic interest. The decision to comply or not is thus based
on a self-interested cost-benefit calculation and as a result, violations occur “when the
perceived benefits of non-compliance exceed the anticipated cost of sanctions.” (Malloy,
2003: 451) According to Becker’'s ‘optimal penalty’ model, “a person commits an offence if
the expected utility ... exceeds the utility he could get by using his time and other resources
at other activities.” (Becker, 1968: 176)

There is therefore a direct correlation between the probability of conviction or punishment
and the number of offences. Following the neoclassical economists’ usual analysis of choice,
the actions of rational actors with respect to compliance are strongly influenced by the
likelihood of detection combined with the real risk of severe punishment (Craigie et al.,
2009a: 43) (Figure 2), thus the notion of deterrence is central to the rationalist theory of

compliance and focuses of those two determining factors.

Knowledge Perceived Risk of:

Recall of Particular Detection, assuming

Examples of . non-compliance
Enforcement Actions

to facility closure

Environmental
Knowledge of Many Punishment, h l’:mtectinn Actions
Enforcement Cases assuming (in response to general
non-compliance deterrence messages)
Knowledge of
Signal Case Punishment leading

Figure 2: Classic deterrence model operationalised (Source: Thornton et al., 2005)
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Traditional enforcement techniques such as government monitoring and inspections, as well
as penalties for identified violations, are typically associated with the rationalist theory
(Malloy, 2003).

The normative theory

In contrast with the rationalist theory, the normative theory of compliance presumes that the
regulated community generally seeks to comply with the law, but that its ability to do so may
be hindered by a range of factors, such as a lack of awareness, expertise or resources, or
the absence of adequate incentives (Craigie et al., 2009a). Companies are accordingly
considered as law-abiding actors, “struggling in good faith to comply with increasingly
complicated and contradictory laws and regulations”, with compliance being driven not by the
threat of legal sanctions, but by the company’s “drive to obey the law.” (Malloy, 2003: 454-
455)

In view of that, promoting compliance would entail a strategy geared towards preventing
harm, rather than punishing evil. Accordingly, proponents of the normative theory focus on
providing assistance to facilitate compliance and prefer conciliatory style strategies to the
sanctioning strategies seeking to penalise non-compliance, advocated by proponents of the

rationalist theory (Malloy, 2003).

The rationalist and normative theories of compliance are therefore diametrically opposed,
and the compliance theory adopted by the regulator can have a major impact on the design
and implementation of the compliance and enforcement strategy. These two models are
however not mutually exclusive and most compliance and enforcement regimes, including in
South Africa, contain elements of both the rationalist and normative theories of compliance,
as described in section 2.3. Indeed, as Hart (1994) notes: “what reason demands is

voluntary co-operation in a coercive system.”

2.2.3 Environmental compliance and enforcement in the regulatory cycle
Environmental compliance and enforcement forms part of the ‘regulatory cycle’, which
consists of the following five components (Craigie et al., 2009a):
1. Problem identification and strategy development
This first step consists in identifying the problem requiring legal intervention, developing
a policy for dealing with the problem and identifying potential compliance and

enforcement mechanisms (e.g. command and control instruments).
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2.3

2. Legislation and permitting
In South Africa, certain activities may not take place without an authorisation or permit.
The permitting process allows authorities to make informed decisions, set conditions for
the activities, and establish a database for compliance monitoring.

3. Compliance promotion, education and awareness
Providing information, education and compliance advice; promoting self-regulatory tools
(e.g. Environmental Management Systems) and offering incentives can all contribute to
achieve voluntary compliance.

4. Compliance monitoring
This can take the form of on-site inspections, or reviewing of audit reports for example.

5. Enforcement
This is a key element of the regulatory cycle and takes place in response to detected
non-compliance. Administrative, criminal and civil measures may be used to facilitate

enforcement.

DEALING WITH NON-COMPLIANCE: THE SOUTH AFRICAN COMPLIANCE AND
ENFORCEMENT REGIME

Craigie et al. (2009a: 45) point out that historical factors, including unjust and discriminatory
laws and inadequate legal enforcement, have contributed to ensconcing environmental non-
compliance in South Africa. The scope and extent of non-compliance (Kidd, 2011, Craigie et
al., 2009a, Fourie, 2009), combined with capacity and resource constraints in government
departments, make compliance monitoring and enforcement an arduous task at the best of
times. This section discusses the main tools (section 2.3.2) and institutions (section 2.3.3)

currently used to deal with non-compliance in South Africa.

2.3.1 Constitutional mandate and approach

Everyone has the right to have the environment protected, for the benefit of present and
future generations, “through reasonable legislative and other measures”: the environmental
right enshrined in section 24 of the Constitution of the Republic of South Africa, and S24(b) in
particular, imposes a clear constitutional duty to ensure environmental compliance and
enforcement (South Africa, 1996).

The South African compliance and enforcement approach has shifted in recent times from a
rationalist approach in the conservation sector, relying on arrest and criminal prosecution, to
a more normative approach based on cooperation and community-based participation.
Conversely, while authorities tended to adopt a conciliatory approach with the industrial

sector in the past, the advent of the Environmental Management Inspectorate, in 2005,
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marked a new era for compliance and enforcement in that sector, with punishment being the

key enforcement strategy (Craigie et al., 2009a: 45) (See section 2.3.3.1).

2.3.2 Environmental compliance and enforcement mechanisms
The policy sciences provide a rich understanding of the concepts of compliance and
enforcement, which can then be applied to environmental law. The figure below provides a
categorisation and framework for critically understanding the concepts of compliance and
enforcement within the broader range of policy instruments available to the state.

Ii Persuasion {
Ii Exchange I
Ii Authority —I
" Tacit Adaptive
diI:format;pn co-ordination adjustment
i dsz:ll:i]g: ;:;’ Advice, Coalition-
Consultation, % building
propaganda : Obtaining -
ROUES o il Psychological
consent. manipulation
Reciprocal Reinforcement
exchange and shaping

Mediation Incentives and
of rewards inducements R heriotne
Bargaining and prescription

negotiation
Coercion and
Probes, intimidation
threats,
punishment

Low Degree of central control High
High Degree of choice in compliance Low
Low Degree of intervention in policy conflict High

Figure 3: lllustration of the range of control, enforcement and compliance mechanisms
available to the state (Rondinelli, 1993; cited in De Coning and Cloete, 2000: 38)

Environmental authorities can choose from two broad categories of compliance and
enforcement mechanisms: firstly, traditional command-and-control mechanisms, which
include criminal, administrative and civil measures, and secondly, alternative compliance
mechanisms, such as voluntary and incentive-based measures. This section provides a brief
overview of these measures, focusing on the first category of measures, much more widely

used and of greater relevance to this thesis.

As its name suggests, the command-and-control approach consists in prescribing legal
requirements and obligations, and compelling compliance through enforcement measures, in

line with the rationalist theory of compliance. Command-and-control mechanisms include
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criminal, administrative and civil measures, which are all designed to enforce compliance,

punish violators and/or deter future non-compliance (Craigie et al., 2009a).

The approach is fairly simple to understand and administer but its effectiveness suffers from
important pitfalls and shortcomings. Indeed it is resource-intensive, time-consuming and
expensive, it is also rigid and does not allow authorities to exercise discretion when needed,
and finally, it offers no incentive to exceed the prescribed standards (du Plessis and Nel,
2011).

Craigie et al. (2009a) argue that authorities are increasingly moving towards a hybrid
approach to enforcement. Nevertheless, command-and-control mechanisms remain a

fundamental pillar of the environmental compliance and enforcement regime.

2.3.2.1 Criminal measures
In South Africa, punitive sanctions generally are the result of a conviction in a criminal court,

following investigation and prosecution.

Maximum penalties for environmental offenders have significantly increased in the past few
years from hundreds of thousands of Rands to 5 years imprisonment/ R5 million (first
offence) and 10 years imprisonment/ R10 million (second or subsequent offence) (DEA,
2010).

Craigie et al. (2009a: 53) point out that there is a close link between environmental and
commercial crime, and substantial financial gains can be secured through the contravention
of environmental laws (e.g. sale of ivory or illegal dumping). The sanctions contained in
environmental laws are however often insufficient to adequately penalise the offender and as
a result, prosecutions for environmental offences are often coupled with commercial and
common-law offences. In addition, the potential forfeiture of the instrumentalities and
proceeds of environmental crime has played an important role in translating the ‘polluter

pays’ principle into effect and has a strong deterrent value (Craigie et al., 2009a: 54).

Although criminal measures are inherently ill-equipped to address environmental harm, the
criminal court may impose additional ‘penalties’ under S34 of NEMA for offences listed in
Schedule 3 of NEMA, such as recovering the costs incurred in rehabilitating the environment,
compensation for civil damage, any monetary gain secured through the commission of the
offence and the costs of investigating and prosecuting the offence (Craigie et al., 2009a: 54).

Schedule 3 however currently excludes many important environmental offences.
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For less serious offences, admission of guilt fines play a significant role (Craigie et al.,
2009a: 55).°

2.3.2.2 Administrative measures
While criminal measures are primarily aimed at punishing offenders for causing harm to the
environment or disregarding the law, administrative measures focus on halting illegal or
environmentally harmful activities, ensuring compliance, and/or imposing measures to

prevent, remediate or mitigate harm (Winstanley, 2009).

The most prevalent forms of administrative measures used in South Africa are compliance
notices (issued in terms of S31L of NEMA), directives (issued in terms of S31A of ECA and
S28(4) of NEMA), abatement notices and the suspension or withdrawal of environmental
authorisations (Craigie et al., 2009a: 55). Notices and directives are issued in response to a
suspected non-compliance, and instruct the offender to take corrective action (e.g. ceasing
an activity, undertaking rehabilitation, submitting information etc), failing which they may be

guilty of a criminal offence.

Failure to comply with an administrative measure within the specified timeframe can thus
result in further legal action, undertaking of the work set out in the notice and recovering

associated costs or withdrawal of authorisations.

Directives can also be used in conjunction with criminal prosecution, in order to ensure that
clean-up and rehabilitation take place immediately prior to, or simultaneously with the
finalisation of a criminal case (Craigie et al., 2009b: 86). Administrative measures can thus
achieve enforcement in a far more expedient and cost-effective way than criminal measures,
mainly because they are administered by environmental authorities directly, and do not need

the onus of proof required for criminal proceedings.

The use of administrative enforcement tools varies across provinces. Mpumalanga, Gauteng,
and Eastern Cape made the most extensive use of administrative measures in the 2010/11
financial year (DEA, 2011b: 30) (Figure 4).

3 See Kidd (2011) for a comprehensive discussion on the strengths and weaknesses of criminal sanctions in South Africa.
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ADMINISTRATIVE ENFORCEMENT TOOLS

Figure 4: Use of administrative enforcement tools per institution in 2010/11 (source: DEA,
2011b: 30)

They can also be a more appropriate way to deal with criminal offences, in cases where
criminal prosecution would not constitute an efficient use of resources, where the offender
has reported the offence immediately upon detection and has taken measures to mitigate the
harm caused and prevent future violations for instance, or in cases where the violation did

not result in direct harm, such as the late filing of required reports.

2.3.2.3 Civil measures
Civil measures are administered through the courts and can take the form of common-law
remedies for restraining or preventing a certain conduct (e.g. interdict) and claiming for

damages.

2.3.2.4 Alternative mechanisms
Incentive-based measures such as market-based incentives, regulatory incentives and
information-based incentives are based on the idea that it is more effective and efficient to
encourage and reward certain forms of behaviour than sanction non-compliance. This can be
done by providing tax benefits and subsidies to reward compliance and imposing costs on
those who fail to comply (e.g. effluent, emission and disposal charges) (Craigie et al., 2009a:
58).

Traditional environmental and compliance measures can be complemented and

environmental performance can be improved through voluntary measures, including self-

17



regulatory (e.g. labelling schemes) and co-regulatory measures (e.g. environmental

management co-operative agreements).

In addition, non-binding standards, such as the Department of Water Affairs’ Minimum
Requirements for the Handling, Classification and Disposal of Hazardous Waste, contribute
to enhancing the compliance effort.

2.3.3 Environmental compliance and enforcement institutions
The environmental compliance and enforcement system in South Africa rests on three main
institutions, namely the Environmental Management Inspectorate, the NPA and the courts.

These are discussed below.

2.3.3.1 The Environmental Management Inspectorate and the NPA
Craigie et al. (2009b: 90) define the Environmental Management Inspectorate as a network
of environmental enforcement officials from different spheres of government, mandated to
monitor compliance with, and enforce the SEMAs. Environmental Management Inspectors
(EMIs) represent the environmental compliance and enforcement capacity in respect of
NEMA and specific pieces of environmental legislation and according to Craigie et al.
(2009b: 66), potentially hold one of the keys to improved environmental compliance and

enforcement in South Africa.

The Environmental Management Inspectorate was born with the promulgation of the first
National Environmental Management Amendment Act in 2003 (South Africa, 2003), which
provided for the designation, powers and functions of EMIs. The number of EMIs has been
growing steadily and the total number of EMIs for the 2010/11 financial year stood at 1076,
most of whom (603) are SANPARKS officials (DEA, 2011b). The reason for this is the legacy
of traditional environmental compliance and enforcement strategies, which placed
biodiversity and conservation at the centre of compliance and enforcement efforts, and
capacity therefore tends to be stronger in these areas. On the other hand, Craigie et al.
(2009h: 81) point out that institutions responsible for enforcing pollution, waste management
and environmental impact assessment legislation are relative newcomers to the field of
compliance and enforcement and the development of compliance and enforcement capacity
in these areas has been slow. The creation of the EMIs was partly intended to address these

capacity issues (Craigie et al., 2009b: 89).

The compliance and enforcement strategy is centred around a number of priority sectors and

projects. Pro-active compliance inspections target facilities in the industrial sector, including
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ferro-alloy, steel and iron facilities, cement, paper and pulp sector, as well as power
generation (DEA, 2011b).

Powers

EMIs are granted wide powers in terms of NEMA: they can perform inspections, conduct
investigations, and have enforcement and administrative powers (e.g. EMIs may issue
compliance notices). These powers are linked to the grade of individual EMIs, and are
distributed as follows:

Table 1: EMI ranking system (source: Craigie et al., 2009b)

Grade 5 EMIs Grade 4 EMIs Grade 3 EMIs Grade 2 EMIs Grade 1 EMIs
Powers of search, | Inspection powers | Inspection and | Inspection and | Inspection and
seizure and arrest | in terms of S31K(1) | investigation investigation powers | investigation powers
in terms of S31H(5) | to (4) powers in terms of | in terms of S31K and | in terms of S31K and
(Chapters 2 and 5 of S31H(1) to (4). S31H(1) to (4). S31H(1) to (4).
the Criminal
Procedure Act (CPA) !Enforcement powers _Enforcement powers
55 of 1977), S31l in terms of S31l and | in terms of S31I and
and S31J. S31J and S31H(5) | S31J and S31H(5)

(CPA powers of search | (CPA powers of search
and seizure and arrest) and seizure and arrest)
Administrative
powers in terms of
S31L and S31N.
Note: This grade is | Note: Investigation | Note: Investigation | Note: Administrative
reserved for field | and enforcement | and enforcement | powers (e.g. issuing
rangers only. powers (e.g. search, | powers (e.g. search, | compliance notices) are
seizure and arrest) | seizure and arrest) | excluded for this grade.
are excluded for this | are excluded for this
grade. grade.

Capacity building

As Craigie et al. (2009b: 95) note: “building skilled and trained personnel has been one of the
keys to the success of the EMLI.” In addition to the Basic Training Programme which all EMIs
undergo, specialised training is being developed. In 2010 for instance, 43 EMIs attended a
one-week course on criminal docket management, covering the investigative and procedural
aspects of docket management, in order to strengthen their ability to effectively utilise
criminal sanctions as an enforcement mechanism (DEA, 2011b); and 42 officials attended a

one-week course on waste and pollution crime scene management.

Effectiveness

There has been much progress over the last six years in the design and roll-out of Basic
Training for EMlIs, including training on conducting criminal investigations (DEAT, 2008, 2009
and DEA, 2010 and 2011b). However, as Fourie (2009) points out, training alone cannot
adequately prepare officials to conduct the type of investigations that are conducted by

detectives of the South African Police Service (SAPS). The pollution, waste and development
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crimes are particularly acute manifestations of this problem, which may be the reason
environmental departments are often reluctant to initiate criminal proceedings for these
crimes (Fourie, 2009). These factors result in slow or inadequate investigation of
environmental crimes, or worst case scenario, in the abandonment of enforcement action

altogether.

Problems around the effectiveness of EMIs are compounded by difficulties to secure support
from the SAPS where required. Indeed, many SAPS officials remain overworked, under-
trained and disincentivised to support the investigation of environmental crimes, particularly
those that do not constitute organised crime and cannot benefit from the expertise of the
SAPS Organised Crime Unit (Fourie, 2009: 5).

The DEA has been publishing compliance and enforcement statistics for the past five years
and it appears there are persistent weaknesses in the investigation of environmental crimes,
as reflected by the number of criminal dockets under investigation and the number of

acquittals per number of dockets (Table 2).

Table 2: National environmental compliance and enforcement statistics (adapted from DEAT,
2008, 2009 and DEA, 2010, 2011b)

2006/07 2007/08 2008/09 2009/10 2010/11
Arrests by EMIs 898 2614 2614 2384 1988
Criminal dockets under investigation | Not available 1762 2 412* 2 877* 738
Acquittals Not available 441 18 1026 22
Convictions (per accused) 134 748 258 673 72
Conviction rate** Not available 42 .4 % | Notavailable | Not available 9.7 %

* incl. admission of guilt fines.

** this number cannot be an accurate calculation due to the fact that at least some of the convictions
in a given financial year relate to criminal dockets that pre-date that particular year.

In comparison, the National Prosecuting Authority (NPA), which handles all criminal cases in
South Africa, reported a total of over 1 million new cases in each year over the past five

years (Table 3), of which environmental cases would then represent less than 0.25 % over

the period.

Table 3: National prosecution statistics (adapted from NPA, 2007, 2008, 2009, 2010, 2011)

2006/07 2007/08 2008/09 2009/10 2010/11
New cases 1062147 | 1037538 | 1058376 | 1044 346 | 1 065 269
Conviction rate*: District Courts 85 % 88 % 88.1 % 90.5 % 90.7 %
Conviction rate*: Regional Courts 75 % 73 % 73.7 % 73.6 % 73.4%

*this number cannot be an accurate calculation due to the fact that at least some of the convictions in
a given financial year relate to criminal dockets that pre-date that particular year.
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Even when criminal dockets make it to completion, their prosecution remains a problem. This
is the role of the NPA, which does not have dedicated environmental prosecutors, even
though “environmental crimes are often complex and accordingly require specialised and
experienced prosecutors” (Craigie et al., 2009b: 98). This, according to Fourie (2009) is likely
to be the primary reason for the poor conviction rates of environmental crimes compared to
the overall conviction rates in District and Regional Courts (Tables 2 and 3). On the other
hand, the Specialised Commercial Crimes Unit for example reported conviction rates of over
90% for the past four years (NPA, 2008, 2009, 2010, and 2011).

Training and support has been developed, and training courses facilitated by the Department
of Justice’s (DoJ) Justice College, including advanced prosecutor training workshops, are
available for prosecutors within the NPA who routinely prosecute environmental crimes. In
addition, court officials involved in the prosecution and adjudication of environmental crimes
are provided with reference material, such as a training manual called “The Prosecution of
Environmental Crime: A Guide for Prosecutors”, first launched in 2007 and now in its 2"
edition (DEA, 2011b). An annual award of excellence was created for prosecutors of
environmental crime. Nevertheless, poor results persist in spite of the DEA’s and the
Environmental Management Inspectorate’s efforts to train and support NPA prosecutors, and
the 2010/11 National Environmental Compliance and Enforcement Report (NECER)
indicates that the DEA and the NPA are exploring the feasibility of establishing a unit within
the NPA, dedicated to the prosecution of environmental crimes (DEA, 2011b: 64).

Although prosecutions remain remarkably low in the context of widespread and serious non-
compliance in South Africa and roleplayers in the criminal enforcement process should
certainly concentrate their efforts on increasing these numbers, caution should be exercised
to ensure that criminal prosecution is justified and does not amount to a waste of precious

resources.

2.3.3.2 Courts and environmental crimes
“We express our conviction that the deficiency in the knowledge, relevant skills
and information in regard to environmental law is one of the principal causes
that contribute to the lack of effective implementation, development and
enforcement of environmental law.”

Johannesburg Global Judges Symposium, 2002 (Quoted in Macrory, 2010)

In addition to the many hurdles to overcome in the investigation and prosecution of

environmental crimes, when environmental crimes eventually reach the courts, sentences
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are generally poor. Indeed, apart from a few exceptions, fines imposed by district and
regional magistrates (who adjudicate almost all environmental prosecutions) tend to be very
low, especially in pollution, waste and development related prosecutions® (Fourie, 2009).
Overloaded courts, the absence of adequate training for magistrates, together with the
relatively low maximum penalties for environmental offences are some of the main reasons
for this (Fourie, 2009).

This is a major problem for compliance and environmental management in general.
Nonetheless, a number of training initiatives have taken place over the past few years in a
bid to address these shortcomings. In the 2010/11 financial year for instance, 67 magistrates
and 177 prosecutors received training “aimed at developing their capacity to understand the
nature, scope, impacts and legislation related to environmental crimes.” (DEA, 2011b: 63)
The DEA has secured the support of the Justice College and the Judicial Officers

Association of South Africa to train magistrates and prosecutors.

The reliance on criminal prosecution to enforce punitive sanctions for environmental offences
is problematic in the context of an already overcommitted criminal justice system and the
problems involved in obtaining convictions and meaningful sentences. This tends to
discourage authorities from investigating and prosecuting cases, which in turn perpetuates
the low prosecution rate for environmental crimes. On a side note, this vicious cycle does not
allow a critical mass of cases to develop which is also the reason a dedicated environmental
court cannot be justified. The following section takes a pragmatic approach on the issue of

how to improve the effectiveness of sanctions in order to reduce non-compliance.

DESIGNING EFFECTIVE SANCTIONS: PRACTICAL PERSPECTIVES

In Regulation, Enforcement and Governance in Environmental Law, Macrory (2010)
examines how sanctions for breaches of environmental law have been treated in the United
Kingdom (UK). The problems that the UK experiences with respect to environmental non-
compliance have great resonance in the South African context: “under-enforcement, low
fines in the courts, and a judiciary that is often unfamiliar with the detailed complexities and
dynamics of modern environmental regulation” (Macrory, 2010: 20) all undermine
environmental compliance, and the solutions proposed can to a large extent be adapted to

the South African regulatory framework.

As Macrory (2010: 47) points out, “regulations are introduced where Government cannot be

confident that the whole of the sector covered will voluntarily comply with the standards or

4 The best results in criminal enforcement action tend to be achieved in the wildlife and conservation sector.
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achieve desired outcomes.” Although there is value in advice and incentives to ensure
regulatory compliance, an effective sanction regime is vital to the success of the regulatory
regime, “it underpins the regulator’s advisory functions, and its very existence will often act
as an inducement to compliance without the need to invoke the formal sanctions.” (Macrory,
2010: 47)

2.4.1 Principles for effective penalties
Penalty regimes tend to be cumbersome and ineffective, the objective is to increase
compliance by creating a transparent system with appropriate sanctions that would aim to
get firms back into compliance, ensure future compliance, provide a level playing field for
business and enable regulators to pursue offenders who flout the law in a more effective

manner (Macrory, 2010: 37).

In view of that, Macrory (2010: 64-67) developed six penalty principles, outlined below, which
are broadly in line with the EPA’s Policy on Civil Penalties (EPA, 1984).

A sanction should:

1. Aim to change the behaviour of the offender
A sanction should not just focus on punishment but also ensure the offenders moves
back into compliance. This could involve a culture change within an organisation, or a
change in production processes for example.

2. Aim to eliminate any financial gain or benefit from non-compliance
“‘An effective regime should ensure that no economic gains are made from non-
compliance.” (Macrory, 2010: 15) Sanctions should therefore ensure that businesses
that have saved costs by not complying do not gain an unfair advantage over
businesses that comply. Tailoring sanctions to remove financial benefits can ensure that
these financial gains are not a sufficient incentive to break the law in future.

3. Beresponsive
Sanctions should consider what is appropriate for the particular offender and regulatory
issue, which can include punishment and the public stigma associated with a criminal
conviction. Some degree of discretion is recommended here, whereby the regulator
should decide what sort of sanction would be most appropriate and effective to bring the
offender back into compliance and induce a durable change of behaviour. These can
include administrative sanctions (i.e. sanctions imposed by government authorities such
as fines or rehabilitation orders), or criminal prosecution. At the same time, the regulator
“should have the flexibility to apply a sanction for punitive reasons even though a lesser

sanction could be applied.” (Macrory, 2010: 65) This may be relevant in dealing with
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repeat offenders for instance, or where a single offence had very serious external
consequences.

4. Be proportionate to the nature of the offence and the harm caused
Sanctions should take into account the nature of the non-compliance and its
consequences so that offenders are held accountable for the impact of their actions.
Sanctions should therefore reflect the individual circumstances of the offender as well as
the circumstances surrounding the non-compliance.

5. Aim to restore the harm caused
Where offences result in damage or other costs to society, sanctions should contain
incentives to institute prompt remedial action and ensure that offenders provide proper
recompense.

6. Aim to deter future non-compliance
Sanctions should send a strong signal that non-compliance will not be tolerated.
Although the form of the sanction should remain at the discretion of the regulator,
offenders should not be led to believe that non-compliance will be ignored or that they

can ‘get away with it’.

For better regulatory outcomes, these principles should be applied within a risk-based
approach to regulation (Hampton, 2005), whereby sanctions signal the threat of a
punishment for potential offenders: Sanctions demonstrate that non-compliance will not be
tolerated and that there will be a reprimand or consequence that will put the violator in a
worse position than those that complied with their regulatory obligations on time (Macrory,
2010: 37). At the same time, regulators should make sure to distribute the regulatory burden
in a fair and equitable manner. Indeed, Macrory (2010: 35) observes that small and
legitimate businesses often feel more of a regulatory burden than larger companies, or those
firms engaged in rogue trading activity. He adds that this is counterintuitive as repeat
offenders as well as those that have an intentional disregard for the law should, under a risk

based system, face tough sanctions (Macrory, 2010: 36).

2.4.2 Benefits and limitations of financial penalties
There are two types of financial penalties: monetary administrative penalties and financial

penalties in criminal courts.

Criminal fines

As stated previously (section 2.3), obtaining meaningful sentences for environmental crimes
in court tends to be a problem in South Africa and internationally. Often, the level of fines
seen in criminal courts tends to be small in relation to the size and financial position of large

businesses.
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There are well publicised cases of apparently poor sanctions in the UK, such as an
Oxfordshire man fined £ 30 000 by the court for dumping 184 drums of toxic waste. He had
been paid £ 58 000 for doing so, and it cost the waste authorities £ 167 000 to incinerate
them properly. In another case, a fine of £ 25000 was handed down to a small waste
disposal company which was operating without a licence. The company saved £ 250 000 by
operating illegally over two years (Macrory, 2010: 20).

This type of sanction does not meet any of the penalty principles outlined above, and sends
the wrong signal. Indeed, they fail to reflect the financial gain from non-compliance, and as a

result, fines could be seen as an acceptable risk.

Administrative fines

On the other hand, monetary administrative penalties (i.e. administrative fines) are widely
used throughout the world in areas of environmental regulation, health and safety and
financial services for instance, and are arguably a more effective way to deter from non-
compliance. They are administered directly by government authorities and criminal courts are
generally not involved in issuing or enforcing such penalties. Recipients of administrative
fines have the right to appeal through an administrative appeals mechanism (Macrory, 2010:
79).

Empirical evidence has shown that administrative fines are an effective way to ensure
compliance (Macrory, 2010: 80, Fourie, 2009), while criminal prosecution can be reserved for

the most serious cases of non-compliance.

A large amount of this evidence comes from research conducted in the United States. A
2005 study in the industrial sector for instance (one of the specific focus areas of the EMI)
found that the majority of respondents remembered at least one instance of a fine against
another company and at least one fine against an official on their own company, and almost
all respondents (97 %) remembered the infraction that led to the fine (Thornton et al., 2005).
Interestingly, there was no apparent correlation between these facts and an increased
perception of risk of detection and punishment. Rather, as Thornton et al. (2005: 262)
argued: this form of ‘explicit general deterrence knowledge usually serves not to enhance the
perceived threat of legal punishment but as reassurance that compliance is not foolish and
as a reminder to check on the reliability of existing compliance routines. Indeed, 65 % of
companies took compliance-related actions after learning about fines imposed on other

companies (Figure 5).
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Figure 5: Relationship between deterrence and corporate behaviour (Source: Thornton et al.,
2005)

Another study (Shimshack and Ward, 2005) which analysed data from 1988 to 1996 proved
that fines issued by the US Environmental Protection Agency’s (EPA) permit compliance
system in terms of the Clean Water Act resulted in a 64 % reduction in probability of
violations in the year following the fine in the same jurisdiction. This impact appeared to be
largely due to reputation enhancement by the regulator, a non negligible indirect benefit. In
contrast, non-monetary enforcement actions (e.g. directives, compliance notices etc.) were
found to have had statistically insignificant impacts on compliance. This led the authors to
conclude that empirically large improvements follow even from modest sanctions, as long as
they have economic teeth (Shimshack and Ward, 2005: 538).

These examples demonstrate that administrative fines can play a major role in deterring the
regulated community from contravening environmental laws and have significant positive
impacts on compliance. They have the benefit of constituting a formal sanction, without

involving the costly and stigmatising aspects of criminal prosecution.

Variable monetary penalties (i.e. fines that are not fixed according to criteria such as the
nature of the offence) can allow the regulator to take into account the compliance history of
the offender, the seriousness of the offence and its impact on the environment and
community, as well as aggravating and mitigating factors and the size of the business,
thereby ensuring that the level of the monetary penalty is appropriate (Macrory, 2010: 80-81).
One of the objectives of variable administrative penalties is to remove any financial gain
made from non-compliance, which, as discussed above, criminal conviction may not always

achieve.
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Macrory recommends that there should be no fine maxima for variable monetary
administrative penalties, as this could cause legal complexity and encourage regulators to
set administrative fines at inappropriately high levels (Macrory, 2010: 88). On the contrary,
he argues that authorities should have the flexibility to capture any financial benefits of
offences, while ensuring that the method for calculating the penalty remains transparent.

With the exception of administrative fines issued in terms of S24G and admission of guilt
fines, there is no provision for administrative monetary penalties for environmental offences
in South Africa. Fourie (2009) argues that introducing such a system could significantly
improve environmental compliance and go a long way in overcoming the current limitations

of criminal prosecution (see section 2.4.4).

Limitations of financial penalties

Although financial penalties (i.e. fines issued either by a government authority or in court)

have been shown to have a positive effect on compliance, they are not always the most

appropriate sanction to change behaviour and relying on fines alone can involve a number of

shortcomings. Macrory (2010: 100) enumerates some of the limitations of financial penalties,

which include:

= Deterrence: the effectiveness of a financial penalty is intrinsically linked to its amount.
Therefore, unless the fine is of the optimal amount, large companies may easily absorb
small fines which could then become part of doing business, like overhead costs, and as
a result have a limited impact on day-to-day decision-making with regard to compliance.
Coffee has even argued that relying on fines to change business behaviour is to some
extent futile and amounts to what he calls a “deterrence trap”, as the fine necessary to
render compliance the ‘rational’ choice for amorally calculating businesses would have
to be beyond the means of the business being punished (Coffee, quoted in Macrory,
2010: 100). It is therefore essential that authorities have access to and consider all
relevant details in the calculation of the fine.

=  Spill over: fines may also fail to change behaviour if the offender is able to pass on the
financial cost to third parties, such as shareholders, employees, creditors or customers,
and defer responsibility away from company management.
It is however increasingly difficult for large corporations to do so surreptitiously as this
will inevitably impact on the value of shares and future dividends and result in price
increases, or reduced staffing and wages. In addition, financial and environmental
reporting brings such offences and financial penalties to the public eye and the above-
mentioned parties are ever more informed and exercise increasingly high scrutiny (cf.

section 2.5).
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Unequal impact: small businesses are generally more vulnerable to financial penalties
due to finance and credit constraints.

Reflecting the harm caused: in most cases, environmental non-compliance results in
more than just financial harm, and can involve physical or environmental damage which
is not reflected in the fines administered.

Lack of rehabilitation: taking the necessary steps to ensure sustained compliance can
be costly and companies may find it more advantageous to treat fines as recurrent
business losses rather than address non-compliances, especially if non-compliance
results in large financial gains and fines imposed are insufficient to negate these

financial benefits.

2.4.3 Using criminal courts effectively

In the UK, as in South Africa, there is a heavy reliance on criminal prosecution as the main

sanction for individuals or businesses unwilling or unable to comply with legal obligations

(Macrory, 2010: 37). However, criminal prosecution is not necessarily the most appropriate

sanction to address environmental non-compliance, remedy damage caused, or change

behaviour.

Indeed, Macrory (2010: 48) has found that criminal prosecution can be ineffective for a

number of reasons:

Criminal sanctions often do not constitute a sufficient deterrent to the ‘truly’ criminal or
rogue operators, as the financial sanctions (i.e. fines) imposed in some cases are too
low to be a sufficient punishment;

Criminal prosecution may be disproportionate where there has been no intent or
wilfulness, although a formal sanction, as opposed to simply advice or a warning, may
be appropriate and justified. However, authorities may not have any alternative in their
enforcement toolkit and thus prosecute, even where a different type of sanction may be
more effective;

Some offences are not addressed at all, due to the costly and time-consuming nature of
bringing criminal proceedings;

Where being prosecuted is regarded as part of the business cycle, criminal convictions
for non-compliance have somewhat lost their stigma. This partly stems from the fact that
there is little differentiation in the way strict liability offences committed by legitimate
business, and the deliberate flouting of the law by rogues is prosecuted. And finally,

The impact of the offence on the victim may not be fully explored, as the focus of

criminal proceedings is on the offence and the offender.
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Macrory (2010: 41) recommends that the following actions be implemented in order to

increase the effectiveness of criminal courts for regulatory offences:

= Draft sentencing guidelines for cases of regulatory non-compliance;

= Prosecutors should make clear to the court any financial benefits resulting from non-
compliance as well as the policy significance of the relevant regulatory requirement;

= Prosecutions in particular regulatory fields be heard in designated Magistrates’ Court
where appropriate;

=  Provide specialist training for prosecutors.

He also recommended that UK courts consider alternative sentencing, which could be of high

relevance to South Africa, including:

= Profit orders: where the profits generated from non-compliance are clear, criminal courts
may require payment of such profits, in addition to any fine that may be imposed
(Macrory, 2010: 43);

= Corporate rehabilitation orders: in addition or in place of any fine imposed, criminal
courts may impose a period of monitoring of the activities, policies and procedures of a
business in order to rehabilitate the offender and ensure that concrete steps are taken to
address the company’s poor practices and prevent future non-compliance, with a view to
organisational reform. Failure to comply with the order would lead to the offender being
brought back to court and receiving alternative sentencing (Macrory, 2010: 124-125).

= Publicity orders: in addition or in place of any fine imposed, criminal courts may impose
reputational sanctions, such as publishing a notice stating the background to the offence
and the steps taken to remedy and prevent repetition which can have more of an impact

than financial penalties (Macrory, 2010: 129).

Macrory argues that some cases of non-compliance, involving carelessness or negligence
for example, are better suited for administrative sanctions (fixed or variable) than criminal

proceedings where a sanction is required because of harm caused or financial gain made.

2.4.4 Alternative measures and hybrid solutions
Given the resource intensity and capacity constraints hindering effective and prompt
prosecution in South Africa, it is necessary to give the regulator a range of sanctions which
do not require the intervention of a criminal court, such as the use of enforceable
undertakings and monetary administrative penalties (EPA, 2009). A few alternatives to

prosecution are proposed here.
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2.4.4.1 Extending the use of administrative monetary penalties
Fourie (2009) proposes the adoption of an administrative penalty system to complement
existing criminal enforcement programmes in South Africa and fill in a gap in the range of

enforcement measures available to regulators.

Although financial penalties have been shown to have significant positive impacts on
compliance and effectively deter non-compliance (section 2.4.2), Fourie (2009) points out
that, aside from S24G fines and admission of guilt fines, the use of financial penalties
remains reserved to criminal courts. She argues that the South African criminal justice
system is ill-suited, ill-prepared and ill-resourced to be the sole forum for the levying of fines
for environmental contraventions (Fourie, 2009: 7). It was estimated that in the UK, 60 % of
cases normally prosecuted would be replaced by administrative sanctions; thus, an
administrative monetary penalty system would substantially reduce reliance on the NPA and

criminal courts.

In the US, the EPA has fined corporate offenders the equivalent of several millions of Rands®
for environmental offences (Fourie, 2009), colossal amounts by South African standards; and
many fines have be agreed between the authority and the violator without the need for a

hearing.

There is no reason to believe the South African regulated community would respond to fines
in a different way. In fact, Fourie (2009) suggests that given the extent of environmental non-
compliance in South Africa and the fact that the industry in the country is neither familiar with,

or prepared for significant fines, it is likely to take more drastic action in response to fines.

In addition to improving compliance, the benefits of an administrative monetary penalty
system could include empowering officials in the complaints procedure, who are familiar with
environmental legislation and the impact of environmental offences, and accordingly
reducing the burden on EMIs and other enforcement officials involved in criminal
prosecution; eliminating competition with other crimes in the criminal justice system and
reach decisions quicker; and ultimately, this will result in more environmental violations being
pursued and significantly more fines being imposed (Fourie, 2009). Finally, such a system
would enhance the reputation of environmental enforcement agencies like the Environmental

Management Inspectorate.

°In February 2009 for instance, BP was fined R 108 million for air quality violations at its Texas City refinery and
had to spend R 54 million on a project to reduce air pollution in Texas City (Fourie: 2009).
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In addition to the potential effects on non-compliance, financial penalties could contribute to
prompting and reinforcing a shift in mindsets in the corporate sector, and the embracing of
more sustainable business practices (cf. Section 2.5) which would ultimately lead to

improvements in environmental quality.

2.4.4.2 The role of restorative justice
Restorative Justice is based on a philosophy that views harm and crime as violations of
people and relationships. It is a holistic process that addresses the repercussions and
obligations created by harm with a view of putting things right (Macrory, 2010: 115). The
focus is therefore not on the past, but on what needs to be restored and how to prevent harm
in the future. This is determined jointly by those who caused harm and those who were

affected by it, based on the needs and capabilities of all stakeholders involved.

Therefore, by concentrating on the harm caused and what can be done to make things right,
rather than on fault and punishment, restorative justice has the potential to yield long term,

mutually beneficial outcomes for both offenders and victims (Macrory, 2010: 116).

2.4.4.3 Hybrid solutions
Macrory (2010: 109) recommended that the UK government consider introducing a
combination of enforceable undertakings (i.e. legally binding agreements between authority
and business to carry out specific activities to rectify non-compliance) and administrative
financial penalties as an alternative to criminal prosecution. Both these measures would be
new in South Africa and would have to fit into the compliance and enforcement strategy and

capacity.

2.4.5 Improving the effectiveness of the compliance and enforcement regime: a strategic
view
As Craigie et al. (2009a) argue, an effective environmental compliance and enforcement
regime requires an integrated approach. This means moving away from the prevailing
piecemeal approach, which focuses on various priority areas and relies heavily on traditional

criminal and administrative measures.

Irrespective of the compliance theory adopted, an effective environmental compliance and
enforcement regime requires incentives for those who want to comply and sanctions for
those who do not (Hart, 1994), to achieve the best chance of success. It also requires
transparency (e.g. known enforcement policy, disclosure of enforcement actions taken,
offenders concerned, and their outcomes), which the annual environmental compliance and

enforcement report achieves to a large extent in South Africa.
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Essential components of an effective compliance and enforcement programme include
(Craigie et al., 2009a, INECE, 2009):

Requirements that are enforceable;
Knowing who is subject to the requirements;
Fair and equitable rules;

Compliance promotion;

Compliance monitoring;

Responding to violations;

Clear roles and responsibilities; and

Performance evaluation and review of the compliance and enforcement programme.

Figure 6 recapitulates the main components for developing and implementing an effective

sanctioning system.
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Figure 6: An effective sanctioning system (adapted from Macrory, 2010)

Lastly, in the context of the pressing need for economic growth and development in South
Africa, the complementarities and synergies between environmental compliance and

enforcement and economic development should be emphasised and enhanced. Indeed,
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2.5

compliance, like other aspects of corporate environmental management, can yield economic
benefits by stimulating innovation and promoting improved efficiency, and ensuring that
compliant individuals and organisations are not unduly prejudiced compared to offenders.
Furthermore, compliance can reduce the financial burden of remediation for the state.
Finally, compliance contributes to the protection of natural resources on which we depend
(Craigie et al., 2009a: 61).

GAME CHANGERS: RECENT DEVELOPMENTS IN ENVIRONMENTAL COMPLIANCE
AND ENFORCEMENT IN SOUTH AFRICA

Corporate non-compliance has been significantly affected by recent developments in
environmental and corporate law, as well as international trends putting the spotlight on

companies’ environmental performance.

In the corporate world, environmental compliance is viewed less and less as a financial cost
and an administrative burden and increasingly envisaged from a risk perspective, whereby
non-compliance can lead to costs, liability, and generally impact adversely on business
profitability by affecting the organisation’s image and competitiveness (Fet, 2002). This
relatively new outlook is rapidly gaining ground in South Africa and internationally and has
manifested itself through the exponential uptake of Environmental Management Systems
(EMS) (ISO World, 2007), disclosure of environmental performance and legal compliance in
sustainability reports (Antonites and de Villiers, 2003, de Villiers and Barnard, 2000, de
Villiers and Lubbe, 2001, KPMG South Africa, 2001 and 2006, KPMG International, 2008,
GRI, 2010), and the adoption of labelling schemes, carbon disclosure projects, and product

stewardship programmes, inter alia.

This trend is the result of a combination of factors, ranging from increased awareness of
human impacts on the environment and tighter regulatory controls, down to stakeholders
expectations of ethical corporate behaviour, and investors’ growing sensibility to sustainable

business practices.

In practice, this has meant that approaches to corporate environmental management have
evolved from reactive approaches, where short-term interventions, representing temporary
add-on costs, are initiated to respond to social legality threats, to preventative measures,
whereby business operations are re-evaluated and reformed in order to incorporate
environmental considerations; to a proactive approach, in which the impacts of corporate
activities are analysed in relation not only to the environment, but also in relation to the

company’s broader social and economical role (Howes, 2005 and Raufflet, 2006).
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Some of the drivers for improvements in corporate environmental compliance are discussed

below.

2.5.1 A tighter regulatory framework and stricter enforcement
Until the NEMA EIA regulations came into force in 2006, very few criminal prosecutions took
place for development and land use cases, due to, inter alia, the lack of capacity and
investigative expertise within environmental departments law enforcement agencies and the
prosecuting authority; the realisation that the criminal process did not address environmental
damage; the insignificant penalties available ... and other political priorities (Craigie et al.,
2009h: 86). Massive efforts have been made to address these challenges and as a result,
criminal prosecution is a much more viable option today than it was ten years ago, and

progress is being made on an ongoing basis to strengthen criminal enforcement.

Steady growth in the number of EMIs has been associated with improved compliance
monitoring and enforcement, and thanks to the DEA and the DoJ’s Justice College pooling
their resources and expertise to strengthen capacity in the NPA and the courts, there are
progressive improvements in the way environmental crime is dealt with in court (see section
2.3).

In addition, the DEA is periodically reviewing the effectiveness of its compliance and
enforcement strategy; reporting in the form of the NECER, which has been published for the
past five years is an important tool to track progress and identify problem areas. The 2011
compliance and enforcement report for instance states that the approach adopted in relation
to industrial compliance and enforcement (i.e. allowing facilities a period of time to come into
compliance) has not achieved the desired results and enforcement action, both

administrative and criminal, has and will take place at those facilities (DEA, 2011b: 5).

2.5.2 Stakeholder scrutiny and an increasingly conscious business environment
The current business environment is characterised by increased scrutiny by stakeholders.
Concepts of ‘corporate governance’, ‘corporate social responsibility’, ‘triple bottom line’,
‘social licence to operate’, and terms such as accountability, transparency, efficiency, and
ethical corporate practices have crept into the business jargon and are increasingly firmly
entrenched, if not in day to day business operations, at least in the minds of stakeholders,
including shareholders, investors, customers, credit institutions, regulatory agencies and the

public, and have accordingly given rise to certain expectations from these stakeholders.

As a result, negative publicity concerning environmental mismanagement can cause a

company’s customer base to dwindle, alienate host communities, result in loss of market
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share, and induce closer, more suspicious scrutiny by regulators (Thornton et al., 2005: 264).
Corporate concern for maintaining a reputation as a good environmental citizen may explain
why many companies nowadays regard "overcompliance" with regulatory obligations as a
good business strategy (Mehta and Hawkins, 1998).

In line with pressures from stakeholders, the business environment has also evolved to
become more conducive to sustainable business practices, by creating incentives to improve

environmental performance and constraints to reduce environmental risks.

Financial institutions now include environmental risks in their assessments of loan requests,
and environmental compliance may be a condition to have access to finance (OECD &
EIRIS, 2003).

Corporate governance is also an increasingly important factor in the current business
environment. The King code of corporate governance aims at ensuring transparency and
accountability within companies and emphasises the importance of risk management, sound
corporate governance structures and the triple bottom line, in order to conform to
international best business practices. (Institute of Directors, 2009) Corporate governance
was institutionalised in South Africa by the publication of three consecutive King reports
(King I in 1994, Il in 2002, and 1ll in 2009) and the principles contained in the King reports
have been adopted by and entrenched in the 2008 Companies Act.

The emergence of ‘ethical’, ‘sustainable’ and ‘socially responsible’ listed companies on stock
exchanges has also contributed to provide incentives for improved environmental
performance. After the FTSE4Good, and the Dow Jones Sustainability Index, the
Johannesburg Stock Exchange (JSE) Socially Responsible Investment (SRI) Index was
launched in 2004, in response to the demands of a growing number of investors who
scrutinise the environmental and social impacts related to the business of listed companies.
In line with the King code of governance, the JSE SRI index advocates principles of
transparency, accountability, responsibility and fairness, and is specifically intended for

companies which have integrated the triple bottom line approach in their business activities.

These external drivers, which entail forced environmental responsiveness, are supplemented
by internal motivations, such as avoiding legal liabilities, increasing competitiveness, opening
market opportunities, and putting into action ethical values, which push towards voluntary
implementation (Tutore, 2010). Berry and Randinelli (1998) argue that environmental
sustainability has now become a value embraced by most successful multinational

companies.
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This chapter has outlined the South African environmental management context,
concentrating on the environmental authorisation regime, centred around EIA (section 2.1).
It then presented theoretical and practical perspectives on non-compliance, which are at the
core of the debates around S24G; section 2.2 provided an overview of environmental
regulation and compliance theories; section 2.3 discussed the current South African
compliance and enforcement regime, including the main tools and role-players in the system;
and section 2.4 took the discussion further by providing an overview of practical approaches
and measures to improve the effectiveness of the sanctioning regime. Finally, this chapter
concluded with a review of recent developments in environmental compliance and
enforcement, which in the view of the researcher constitute major game changers in the field
and herald important changes to come (section 2.5).
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3.1

3.1.1

CHAPTER 3: METHODS

This research is largely of the pre-structured type and follows a classical dialectical form of
argumentation, testing the following hypothesis: ‘S24G has been beneficial to compliance’, in
order to assess the impact of S24G on compliance. Examining the underlying causes of non-
compliance and potential motivations for abuse of S24G provisions on the other hand
involved elements of unfolding, emerging research. The research design and choice of

methods reflect these characteristics.

RESEARCH DESIGN
According to the research design is the logic that links data to be collected (and the
conclusions to be drawn) to the research questions (Robson, 2002, Yin, 2003). The table

below shows how the research methods relate the research questions and objectives.

Method

Research question

Objective

How many positive
environmental authorisations
have been issued?

Determine effect of S24G on
compliance with the NEMA
authorisation regime.

Collect numerical data and
apply descriptive statistics.

What are the procedural and

Identify and analyse key factors

Informant interviews.

procedure of S24G be improved
to enhance effectiveness?

performance areas to improve
effectiveness of S24G.

practical problems posed by | influencing the effectiveness of
S24G? S24G.
How can the administrative | Derive from the above key | Informant interviews, content

analysis, supported by
literature review.

This research involves a combination of quantitative and qualitative research methods and
consists of the collection and analysis of statistical data, document review and content

analysis as well as interviews.

Scope

It had originally been envisaged to conduct this research across three to four provinces®, in
the view of carrying out a comparative analysis. However, it rapidly became evident that
insufficient financial resources and time constraints, in addition to anticipated data collection

problems would not allow for such a broad scope.

The scope was thus narrowed down to one province. The Gauteng province was chosen for

the following reasons:

6 S24G applications are primarily dealt with at provincial level. The National Department of Environmental Affairs only deals with
a very small number of applications, for projects of national relevance or entities such as Eskom for instance.
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» The S24G Unit at GDARD has kept records of S24G applications since 2005 and is
widely considered to have the best quality and most consistent dataset available.

= Gauteng has processed many S24G applications and consistently records the highest
fines collected (see Chapter 4).

= From an administrative and institutional point of view, a dedicated Section 24G Unit
was set up in Gauteng in 2007 under the compliance and enforcement directorate’,
capacity has been built over the years, and a certain degree of institutional memory
exists.

= Gauteng is the economic heartland of South Africa and therefore represents a region
with a high level of economic activity and resultant pressure on natural resources and

conservation.

S24G applications for NEMA listed activities (i.e. activities listed in the NEMA EIA regulations
and commenced on or after 7 July 2006) are the focus of this research. S24G applications
for ECA listed activities (i.e. activities listed in the ECA EIA regulations and commenced
before 7 July 2006) are mentioned for completeness and historical context, but not

elaborated on.

The rationale behind this is that this research aims to provide insights into current problems
experienced with S24G with the view of providing the necessary background and information

to reflect on ways to approach offences more effectively in the future.

ECA applications consist for the most part of existing activities (i.e. commenced before 7 July
2006) for which much less can be done from a compliance and enforcement perspective and

are therefore irrelevant to this objective.

3.1.2 Quantitative data
Quantitative data were used mainly to inform and complement qualitative data collection and
analysis. The data obtained from GDARD’s S24G unit consisted of the S24G registers for
NEMA and ECA related applications for the period 7 January 2005 to 31 December 2010, as
well as a record of all fines issued and paid between July 2007 and December 2010. The
registers contain information pertaining to each individual application, including the reference
number, date of application, topic of investigation, location of the unlawful activity, as well as

the status of the application (e.g. awaiting environmental assessment report, request for

! Other provinces have not always set up specialised/dedicated units to handle S24G applications and S24G applications are
often processed by officials in the impact assessment line function.
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additional information, environmental authorisation issued, matter referred to prosecutions

etc.).

The analysis of these data served to provide a comprehensive account of the state of S24G
applications in the province, identify trends and patterns, and highlight unforeseen issues

and new areas of research to be explored further during interviews.

3.1.3 Interviews
In order to obtain further insight into the various aspects of the research, interviews were
conducted with government officials involved in compliance and enforcement activities,

particularly related to S24G.

Material from interviews has been essential to shed some light on complex issues such as

the underlying causes of non-compliance and potential motivations for violation of the law.

Semi structured, in-depth interviews were conducted and brought out an understanding of
the application process, circumstances surrounding applications and problems encountered
at an operational level in the Department (see interview questions in Appendix E). The
material from these interviews was used to extract qualitative data needed to develop an in-
depth analysis of the opportunities and challenges associated with S24G in relation to

compliance.

Consideration was given to incorporating the views of other stakeholders, such as
Environmental Assessment Practitioners (EAPS) and developers, to the research, conditional
on relevance, relative value, and feasibility. However, not counting the time and cost
implications, little value was expected to be added from such interviews based on informal
discussions with EAPs and other stakeholders. Furthermore, implications for the validity of

findings were deemed marginal (see section 3.3).

3.1.4 Document analysis
The study of documents and records on environmental compliance and enforcement, as well
as the environmental authorisations and directives issued by the Department in terms of
S24G, supported the interpretation and analysis of the findings from the interviews and

statistical analysis.

In particular, the analysis of the National Environmental Compliance and Enforcement
Reports produced over the past five years provided some context on the nature, scope and

extent of non-compliance in South Africa and allowed for some degree of comparison
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between Gauteng and the other provinces, thus providing an indication of the extent to which

findings could be generalised to other provinces (cf. section 3.3).

PROCEDURE FOR DATA COLLECTION

Extensive communication and consultation took place with Department officials during the
research planning and implementation phases. Initial contact was made with the S24G Unit
in December 2010 to outline the objectives of the research project and proposed research
plan, request input and guidance in that regard, establish what data was available and
confirm the procedure to access it. Potential informants to be interviewed were also identified

at that stage. Data collection commenced in February 2011.

3.2.1 Departmental records

Very little data were readily accessible and the approach recommended by departmental
officials was to obtain information was to formally request the data through an application in

terms of the Promotion of Access to Information Act, 20 of 2000 (‘PAIA request’).

Two PAIA requests were sent to the Department’s PAIA administrator on 1% February and
15" February 2011 respectively, requesting the following information:
a) Details of all Section 24G applications received between 7 January 2005 and 31
December 2010.
e The applications should be divided between ECA applications and NEMA
applications
e Each application should include the following details:
o Activities applied for.
o Name of applicant (will not be divulged or published).
o Type of applicant (public/private sector, organisation/company,
individual...).
o Project value (if available).
o Processing time for issuing fine and finalisation of application (where
application finalised).
o Amount of fine administered.
o Whether application is the result of a voluntary process (applicant came
forward voluntarily) or as a result of a directive/compliance notice etc.
(authority instructed applicant to apply).
o State of advancement of activities when application is lodged (if known)
o Whether activity(ies) are allowed to continue while the application is

being processed and why.
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o Whether the finalised application resulted in an environmental
authorisation, withdrawal, referral to prosecution, instruction to

cease/demolish activity or other.

b) All Records of Decision (RoDs) issued by the Department for NEMA S24G applications
(i.e. no ECA applications) from 7 January 2005 to 31% December 2010.

c) All monthly reports submitted by the S24G unit from 7 January 2005 to 31* December
2010 showing inter alia the number of applications received and finalised during the
course of the month for ECA and NEMA applications.

d) Outcomes of all applications for environmental authorisation received between 7
January 2005 and 31 December 2010.
This refers only to “first time” applications for which an EIA or BA is conducted and does
NOT include amendment applications and applications for rectification.
The record should:
¢ Indicate how many applications were received during the period and how many
were finalised; and
¢ Indicate, for finalised applications, how many authorisations were granted (in
2005, 2006, 2007, 2008, 2009 and 2010), how many authorisations were
refused (also per year), or any other decisions (to be specified) taken in respect
of the applications.

A letter from the University was also forwarded to the PAIA administrator, confirming
registration for the degree of Masters in Environmental Management, research topic, and

providing the contact details of the research supervisor.

Hard copies of the ECA and NEMA S24G registers containing part of the information
requested in item a) above were ready for collection within a month. However, the
information provided was insufficient for statistical analysis. This was conveyed to the PAIA
administrator in a telephonic conversation and in writing, who then raised the issue with the
S24G unit directly.

Officials from the S24G Unit, who were responsible for compiling the information, then
requested a meeting in order to clarify the purpose of the information requested, how it would
be used, and generally to obtain a better understanding of the research objectives and
process (including how officials themselves would be involved). The meeting took place in

March 2011 at GDARD’s offices in Johannesburg. Concerns were raised regarding the
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sensitive nature of some of the information requested (e.g. identity of offenders) and
associated liability of the Department. In addition, officials emphasised that the information
requested would take some time to compile and therefore there would be delays in
responding to the PAIA request®.

The necessary clarifications were given during the meeting and some concessions were
made regarding the amount of information required in order to avoid potential liability issues
and alleviate the additional workload engendered by the PAIA request. It was thus agreed
that the data to be provided would be limited to the records already available and would not
require any information or detail to be added, and would exclude the identities of S24G
applicants. On that basis, officials estimated that the requested information would be
available within one month (i.e. April 2011). It was also reiterated that interviews were part of
the research design and that cooperation of S24G officials in that regard would be requested

at a later stage; officials agreed in principle to allocate some of their time for that purpose.

Follow up on progress with PAIA requests was conducted telephonically and by email over

the following 7 months.

Following concerns raised about the accuracy of data provided on the fines and directives
issued (see section 3.4 below), a third PAIA request was forwarded to the Department’s
information officer, requesting the following information in respect of NEMA Section 24G
applications received between 7 July 2006 and 31 December 2010:
1. Fines issued over the period:
e Amounts of fines issued and paid over the period,
e number of appeals, and

e outcomes of these appeals (i.e. fine reduced/increased/unchanged).
2. Number of directives (i.e. negative RoDs) issued over the period

3. Copies of directives or case numbers if copies not accessible.

At the time data collection was finalised (November 2011), most of the information requested
had been provided, with the noteworthy exception of records of directives issued as per
items 2 and 3 above, as well as 11 copies of environmental authorisations as per item b)

above.

8 PAIA officers have 30 days to respond to PAIA requests in terms of the Act and this response time can be extended once.
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3.2.2 Interview strategy
Qualitative data were collected during 12 months of mostly informal interviews with
informants, which took place through telephonic conversations, emails and face to face
meetings. Key informants were identified from the outset and were directly involved in
compiling the information requested through PAIA. As a result, ongoing communication took

place with those officials (see section 3.2.1).

A round of formal semi-structured interviews took place in August 2011. Informant interviews
involved two officials directly involved in processing and reviewing S24G applications (project
level) as well as the Director: Enforcement (strategic level). All three officials interviewed had
been working in the directorate for three years or more and were involved with S24G for
relatively long time; institutional memory was therefore a benefit, in addition to a reasonable
degree of historical perspective. No sampling techniqgue was required as the informants
selected covered virtually all officials working with S24G applications with the necessary

knowledge and experience.

Informants were interviewed individually in their respective offices in Johannesburg, during
office hours. All interviews were recorded in accordance with an agreement with each
interviewee that had been reached in that regard beforehand. The interviews lasted between
forty five minutes and one hour and a half, and assurance was given to informants that
interviews would not exceed 1h30 in order not to impose on their time and courtesy.
Informants were very welcoming and open, and willing to provide the researcher with the

material required.

Interviews with officials at national level (DEA) were undertaken informally in person and

over the phone.

3.2.3 Consent, access and participants protection
It emerged much later in the research, once the data collection phase had been completed,
that the prescribed procedure for conducting interviews with Department officials had not
been followed. This was brought to the attention of the researcher by an official from legal
services during a routine follow up on the PAIA requests. The procedure involved formally
applying through the appropriate channels and obtaining the approval of the Head of
Department before proceeding with the interviews. However, this was neither indicated
during the introductory meeting, nor while interviews were being organised and conducted.
The official in question also suggested that the interviewees were not fully aware of how and
where the information would be used, notably of the fact that it may be used in the public

domain.
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This procedure was admittedly, albeit involuntarily, bypassed in the organisation of formal
interviews, and note has been taken for future reference that such a procedure does exist
and should be adhered to in conducting interviews. Nevertheless, all efforts were made to
make the data collection process as transparent and predictable as possible. In particular,
the purpose and objectives of the research were clearly spelt out to interviewees in writing
prior to scheduling the interviews and reiterated at the beginning of each interview, and a list
of questions was also sent to officials one week before the interviews to give them a sense of
the information that would be required.

In light of this procedural oversight however, and due to concerns expressed around liability
(both personal and of the Department) (see section 3.2.1), a conservative approach was
adopted in the transcription and use of interview material in the interest of participants’
protection (e.g. no naming, direct quotes, etc.). This however does not diminish in any way
the accuracy, reliability and credibility of the data collected, which based on the interview

method and strategy applied remains high.

3.3 DATA ANALYSIS
3.3.1 Statistical data analysis
For the purpose of this research, descriptive statistics were used to analyse quantitative data

and results were represented graphically for more clarity and reader friendliness.

Descriptive statistics capture a large set of observations and provide an idea about the data
set by presenting its basic characteristics. The measures of central tendency like average,
median, and mode all fall under descriptive statistics. Data distributions, such as normal
distribution (e.g. representation of applicants) and corresponding standard deviations (e.g.
variation across applications of the fine amount issued for one particular activity) are another

branch of descriptive statistics.
Microsoft Excel was used to structure the data provided (i.e. S24G register as well as data
provided on fines issued and EIA applications) and present it in a clear and coherent

manner, and extract meaningful patterns and trends.

It was originally intended to apply a regression analysis to the data. Applying a regression

analysis to the dataset was not possible however due to a lack of detailed data.
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3.3.2 Reliability of data

As far as the records provided by the Department are concerned, their reliability depends on
how well they were kept. Certain assumptions had to be made in that regard, based on
criteria such as the consistency with which records were kept and their completeness. It was
therefore assumed that records were reliable; nevertheless, the main risk for this research is
that the S24G register provided was not fully up to date. This risk was mitigated by ironing
out any uncertainties during interviews (e.g. confirmation of number of referrals to
prosecution).

The reliability of interview material is complicated to assess objectively (Peil, 1995). Indeed,
even though informants are considered to be highly reliable and knowledgeable, a number of
pitfalls and shortcomings are associated with informant interviews. In particular, there is
considerable controversy about the real meaning of verbal communication, and although
most people try to be truthful in what they report, it is worth keeping a few points in mind:

= The material supplied by informants may be unreliable because they may not be as
knowledgeable as they seem, because they do not want the information to fall into the
wrong hands; because it reflects unflatteringly on them; because it could be used
against them; or because they are deliberately attempting to mislead the interviewer.

= Communication can also be affected by the respondent’s feelings about the interviewer:
small clues to status and attitudes can make the difference between cooperation and
reliability or refusal to cooperate.

= What is reported is filtered through the informant’s position in society, including age,
gender, education etc., as well as their values and opinions.

» Individuals’ recollections of events are subject to all the biases of unsystematic
observation, rationalisation and memory decay. However, as Peil notes: “/Respondents’]
most important contribution is their well-considered interpretation of complex events.”
(Peil, 1995).

Despite these pitfalls, the reliability of information collected through interviews is considered

high due to the following reasons:

= As much information as possible about the informants, their role and experience in
dealing with non-compliance and more particularly S24G applications was gathered in
order to evaluate the accuracy of the information, which on that basis is regarded as
highly accurate.

= With the exception of a few questions along the lines of: “what do you think of...”/what is
your opinion on...?” most questions related to objective facts and figures and did not
involve subijectivity, perceptions or sensitive topics which could have altered the

informants’ answers to questions and recollection of events.
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= The informants’ responses were found to be internally consistent as well as consistent

between each other.

3.3.3 Validity of findings

The potential pitfall of conducting interviews with officials on the processing and decision-
making side only was that the researcher would not be able to capture the full story and that
the absence of views from EAPs and developers would be detrimental to the accurate
analysis of the research problem. Because of the lack of research in this field, the findings of
this research could not be compared to other studies and validity could not be assessed in
that way. This research does not claim to reflect the views of stakeholders which were not
consulted in the data collection process. It is recommended that future research investigate
these views and add to the understanding of the research problem in order to confirm

validity.

3.3.4 Generalisation of findings

3.4

The extent to which findings can be generalised to other provinces is difficult to determine.
Even though it is highly likely that similar problems are encountered in other provinces, the
way unlawful activities and S24G applications are dealt with in Gauteng appears to be
distinct in several respects (e.g. much higher fines, dedicated S24G Unit within the
enforcement branch of GDARD etc.). In addition, the province’s characteristics may set it
apart in a number of ways (e.g. economic hub with high rate of development, relatively less

sensitive/conservation areas compared to other provinces etc.).

Thus, whereas similarities do exist, the situation in Gauteng with regard to non-compliance,
enforcement and administrative capacity is unique in many regards, which make
generalisation of findings for the most part inappropriate. Recommendations though can be
applied across all provinces, where appropriate, further research is however necessary to

determine this.

LIMITATIONS
A few unexpected setbacks and shortcomings were experienced during the data collection

and analysis stages and have implications for the research. These are described below.

3.4.1 Access to information

Not all data could be obtained (see section 3.2), despite numerous and persistent attempts
to secure the data requested (including lodging an internal appeal on 20 October 2011 to
obtain copies of the remaining RoDs). Data from interviews supplemented statistical data

and bridged the gaps in many instances. However, the information obtained from interviews
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did not suffice to fill in all the gaps in the quantitative data; the scope of the research was

adjusted where necessary. With the exception of directives issued, where no definite answer

was provided as to their existence and number, these gaps did not involve any critical

information and had no material consequences for the value and validity of the research.

3.4.2 Accuracy and reliability of information

Aside from the reliability concerns inherent to the methods used and data collected detailed

in section 3.3, the following limitations were identified with respect to the accuracy and

reliability:

Data were of insufficient detail to do regression analysis and determine correlations
between variables and accurately quantify activities involved. Inferences were made
where appropriate but may still not capture the full picture. Where this is the case, it is

specifically mentioned in the relevant data analysis section.

Where statistics from the NECER (DEAT, 2008 and 2009, DEA, 2010 and 2011b) were
used, their reliability, validity and consistency is subject to the constraints indicated in
the respective NECERSs, including absence of independent verification of figures
provided and possible variations in format in which reporting institutions submitted their
statistics. Some inconsistencies were detected from one NECER to another in the
figures reported and may affect the reliability of the data (e.g. total amount of S24G
fines collected in Limpopo for 2008/09 was reported to be R 987 203 in the 2008/09
NECER and 1 987 203 in the 2010/11 NECER). Where this was the case, the latest

figure provided was used.

The following chapters are the result of the application of the methods described above.

Chapter 4 presents an overview of findings, which are analysed and discussed in Chapter 5.
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4.1

CHAPTER 4: S24G APPLICATIONS IN GAUTENG: STATISTICAL OVERVIEW

This Chapter deals with S24G applications related to NEMA listed activities, for the period
from 6 July 2006 to 31 December 2010, unless otherwise stated.

APPLICATIONS RECEIVED

1468 applications were received for ECA listed activities between January 2005 and
December 2010, of which 1407 were received in 2005 alone. Most of these applications
(1031) have been finalised (i.e. environmental authorisation granted, withdrawal of

application or directive issued).

195 applications were received for NEMA listed activities and 52 finalised between July 2006
and December 2010 (Figure 7). The first NEMA EIA regulations were promulgated on 6 July
2006 and only one rectification application for NEMA listed activities was received during that
year. The largest number of applications was received in 2008; this could be ascribed to the
fact that the new legislation was becoming increasingly known and understood. The last two
years (2009 — 2010) seem to point to a decreasing trend, although it is in all probability too

early to draw such conclusions.

90

81

=]
=]

-~
=

62

(=
(=1

L
=1

=

=
¥
e

No. of applications

[1¥)
=}

17

1 l
0

2006 2007 2008 2009 2010

[t
=

[
=

Figure 7: Number of S24G applications received for NEMA listed activities 2006-2010.
S24G applications remain marginal in relation to the normal environmental authorisation

application process: less that 200 S24G applications for NEMA listed activities were received

over 5 years in Gauteng, while about 3000 ElAs are undertaken each year in South Africa.
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4.2 MOST COMMON SCENARIOS LEADING TO S24G APPLICATIONS
Interviews with officials in the S24G Unit revealed that most S24G applications in Gauteng
result from non-compliance detection by enforcement authorities (i.e. EMIs), either prompted
by complaints from the public or discovered during routine inspection activities. Once an
offence in terms of S24F(2)(a) is detected (i.e. illegal development) the authority may advise
the offender to apply for rectification.

A smaller portion of applicants come forward voluntarily after having become aware in one
way or another that the activity was undertaken illegally. This can occur when a property is
being sold and liabilities are being assessed for example, or when applying for municipal
services (where the environmental authorisation is requested), or can simply be the result of

deliberate abuse of the provision (i.e. deliberate flouting of the law).

Officials estimated that over 90% of cases were a result of ignorance of the law, or to a
lesser extent negligence. A small proportion of cases are however acknowledged to originate
from intentional offences. These are only estimates, and the extent of intentional non-
compliance cannot be precisely determined as there are no ways of formally identifying and
guantifying intentional offences. Nevertheless, officials have in depth knowledge of non-
compliance issues and of the individual applications presented to them over the years and
benefit from a fairly extensive institutional memory (cf. Chapter 3), and their estimates can
therefore be regarded as a fairly accurate indication of the extent of intentional non-

compliance.

Cases of abuse of S24G were reported for both the public and the private sector. As can be
expected, economic motives prevail for the private sector, notably in cases where time is of
the essence and developments are undertaken illegally to meet rapidly growing demand, and
increase production within a short space of time. Some of the reasons conveyed to officials
for not conducting a formal EIA and applying for authorisation through the normal channels
were that this could cause them to lose a major client or result in reduced market shares.

This was the case with telecommunications masts (see section 4.4).

In the public sector, service delivery imperatives are the primary cause for offences being
committed, for instance where basic services need to be provided to a new informal
settlement. No examples could be extrapolated from the data collected however from
personal experience, it was observed that a local municipality had undertaken an activity
unlawfully, in spite of knowing the legal requirements. The unlawful activity was the
construction of a drinking water pipeline which was destined to provide a reliable supply of

drinking water to one of the local communities. This had to be done as a matter of urgency
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4.3

as the community concerned faced an erratic drinking water supply due to continuous failure
of the existing pipeline. The Municipality was under pressure to expedite the upgrading of the
water pipeline, initially scheduled for a later date, and the process of obtaining the necessary
environmental authorisation had therefore not been initiated yet. It was therefore decided to

install a new pipeline, with the view of subsequently applying for rectification.

Cases of negligence are perhaps easier to identify in that assumptions can be made based
on the size of an organisation, its resources and capacity. Large companies are therefore
expected to have sufficient resources and capacity to identify and comply with legal
obligations, while smaller businesses and individuals may genuinely be unaware of certain
legal requirements, and have more difficulties keeping abreast of rapidly changing

environmental legislation.

In line with the various scenarios leading to an offence in terms of S24F, the CER (2011)

created a typology of offenders:

= “innocent” violators are those who did not know and could not have reasonably known
that they required an environmental authorisation, such as a member of a rural
community without access to information about the legal requirements.

= Negligent offenders are those who should have known that there was a requirement to
apply for environmental authorisation but failed to do so, or should have had better
control over the subcontractors who illegally commenced an activity without
authorisation being in place.

= |ntentional offenders are by default those unable to prove that the offence was
committed without the intention to do so. Repeat offenders would fall under this

category.

PROFILE OF APPLICANTS

Data from the S24G register for NEMA applications show that the vast majority of applicants
belong to the private sector and 80% are companies (Figure 8). Within this category, most
(over 85%) are large companies (i.e. proprietary limited), while the remainder are closed

corporations.
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Figure 8: Representation of applicants

The relatively small proportion of public sector applicants may be somewhat unexpected,
given the known difficulties that local government has with compliance. However, this can be
explained by the fact there are relatively few local municipalities and three Metropolitan
Municipalities in the Gauteng province which may be better capacitated than other local
municipalities in the country, and their ability to maintain a good compliance record can
accordingly be expected to be higher.

Some applicants could not be identified, due to insufficient data in the register and these are

reflected under ‘unidentified’.

ACTIVITIES INVOLVED IN THE OFFENCES

Figure 9 shows the range of activities applied for through a S24G process. Note should be
taken that the graph below represents a skewed picture, due to the high number of
applications for telecommunication masts. Indeed, over 30% of all applications received over
the period (July 2006 to December 2010) were for antennas, and all of them were from one
single applicant. The continued prevalence of this particular activity (telecommunication
masts were also a very common activity for ECA applications) can be attributed to the rapid
growth of the cell phone and mobile internet market, which required antennas to be erected

on a massive scale and over a short period of time.

In reality, there is no ‘typical’ S24G activity, and aside from antennas, there is a relatively

even spread between the various activities applied for.
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Figure 9: Activities applied for (NEMA listed activities only)
Activities categorised under ‘structures’ encompass structures for residential, retail,
commercial, industrial, institutional and recreational purposes, such as housing

developments, offices, schools, community centres, and shopping centres.

‘Industrial activities’ include furnaces and manufacturing plants amongst other activities,

some of which require an atmospheric emissions licence.

‘Infrastructure development’ encompasses the construction of sewage/stormwater pipelines,

roads, bridges etc.

‘Waste activities’ cover sewage treatment plants, storage of hazardous waste, and landfill

sites, inter alia.

‘Activities near watercourses’ include any activities within the 1:10 year flood line or within

32m of a watercourse.

‘Storage of dangerous substances’ mainly involves storage tanks for fuel, notably for filling

stations.

It should be noted that categories above are not mutually exclusive. For example, the

construction of a road involving a river crossing would fall under the ‘infrastructure
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development’ and ‘activities near watercourses’ categories and therefore be accounted for

twice, despite being the subject of a single application.

Due to the lack of available detailed information, inferences were made with respect to the
activities involved where appropriate, but may still not capture the full picture. For example,
where the S24G register referred to an “unlawful residential development”, only the
structures category was triggered, but it is possible that the residential development was
within 32 metres of a river, in which case “activities near watercourses” should have also

been accounted for. Certain categories may be underrepresented for this reason.

No records are kept in the S24G register regarding the state of advancement of activities at
the time applications are lodged. According to officials, there are no rules in that regard, and
applications are submitted at all stages of development, from earthworks and foundations, to
fully operational activities. This is in contrast with applications for ECA listed activities, the
bulk of which (95 %+) involve complete or operational activities, and in some cases even

decommissioned operations.

FINES ISSUED/PAID

GDARD received in excess of R3.5 m in payments for S24G fines in the 2010/11 financial
year (Table 4). This includes payments in respect of applications for both NEMA and ECA
listed activities. The table and figure below show the fines issued and paid in Gauteng over

the past four years.

Table 4: Fines issued by GDARD for NEMA and ECA listed activities (source: DEA, 2009, 2010,
2011b)

Gauteng 2007/08 2008/09 2009/10 2010/11

No. of fines issued Not available [Not available 83 58
No. of fines paid 30 333 17 43
Total amount paid R 4440 330] R 8408905/ R5898000] R 3597370
Average amount per fine R 148 011 R 25 252 R 346 941 R 83 660
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Figure 10: Fines paid in Gauteng for NEMA and ECA listed activities (source: DEA, 2010 and

2011b)

It is worth comparing here the fines issued in Gauteng and in other provinces, and

commenting on the vast difference in amounts fined (Figure 11). Over the past five years,

Gauteng consistently recorded the highest number of S24G fines issued and the highest

amount collected through the issuing of S24G fines. Figure 12 shows a comparison of fines

paid in all nine provinces in the last three financial years.
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Figure 11: Comparison of S24G fines paid between provinces in 2010/11
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Figure 12: S24G fines paid per province

It is not possible to draw any conclusions from this as the number of fines is not always
specified, and one can reasonably assume Gauteng concentrates an important proportion of
developments in South Africa. It would nonetheless seem GDARD is exploiting the fine
potential to a bigger extent than others. The latest NECER indicates that R 8 364 870 were
paid in respect of S24G fines nationally in 2010/11 (DEA, 2011b), of which Gauteng’s
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4.6

contribution amounted to 43%. Gauteng has consistently been the largest recipient of

payments made in respect of S24G fines (Table 5).

Table 5: S24G fines paid nationally, 2007-2011 (source: DEA, 2009, 2010 and 2011b)

National 2007/08 2008/09 2009/10 2010/11
No. of fines paid 707 440 53|Not available
Total amount paid R 6880246] R 15499518] R8874966| R 8364870
Average amount per fine R 9732 R 35 226 R 167 452|Not available
GP contribution to amount collected 65% 54% 66% 43%

The highest S24G fine paid to GDARD between 2006 and 2010 amounted to R778 500 and
involved grading and blasting in a highly sensitive area for the purpose of the construction of

a residential development.

Regarding fines appealed, data over the full period were not available and the following
results are for the period from July 2007 to December 2010: 72 fines were issued in respect
of NEMA listed activities over the period; 21 were appealed and 17 of those were reduced

upon appeal. Fines were reduced up to 95% in that manner.

OUTCOMES OF APPLICATIONS

Approximately one quarter of cases was finalised between 2006 and 2010. 52 environmental
authorisations were issued for NEMA listed activities over the period. Authorisations are
usually subject to certain conditions and may cover the activities partially or in full. Some
applicants were required to demolish certain structures (particularly within 32 m of a

watercourse) before authorisation was issued.

There are no records of directives issued (i.e. negative record of decision) over the period for
NEMA listed activities. Conflicting information was given during formal and informal
interviews regarding the existence and number of such directives and attempts to clarify the

matter through a formal PAIA request were unsuccessful.

14 out of the 195 applications were referred to prosecution over the period. However, the
S24G unit does not have data regarding the outcomes of prosecution as this is the
responsibility of a separate branch within the Department®. Officials interviewed recalled that
some of the applicants were prosecuted, particularly where telecommunication masts were

involved.

9 It would be valuable for the S24G unit to gather this data and interpret the findings of the Court, as Court judgements and the
outcome of prosecution are an important indicator of the efficacy of the S24G provision.
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This chapter has provided an overview of key findings, focusing on the statistical data

collected, and is intended to provide background to and inform the discussion in Chapter 5.
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CHAPTER 5: SECTION 24G AND ENVIRONMENTAL COMPLIANCE: OPPORTUNITIES
AND CHALLENGES IN GAUTENG

This chapter discusses the findings presented in Chapter 4, and critically analyses them in
light of the theoretical framework and practical context outlined in Chapter 2. In terms of the
scope, this discussion applies to Gauteng and is exclusively related to S24G applications for

NEMA listed activities (i.e. ECA applications are excluded unless otherwise indicated).

5.1 BENEFITS OF S24G FOR COMPLIANCE

5.1.1 Restoring compliance
S24G aims to restore compliance and eliminate illegal activities, either by issuing the
required authorisation for the activity(ies) to proceed legally, or by directing applicants to
cease illegal activities and rehabilitate. By providing a mechanism to render illegal activities
legal and hence eradicate unlawful activities, where there was previously a regulatory void,
S24G has, albeit artificially, brought about increased levels of compliance with NEMA and

the authorisation law in particular.

In practice, the large number of applications finalised for ECA listed activities (over 70%) and
growing number of applications finalised for NEMA listed activities (over 25%) demonstrate
that compliance is being restored on an ongoing basis. In this sense, S24G has contributed

to improving environmental compliance.

According to interviewees, the number one reason at the origin of offences in terms of
S24F(2)(a), and hence S24G applications, is ignorance of the legal requirements (cf.
Chapter 4), whereby applicants simply do not know that the activity(ies) undertaken require
an environmental authorisation. The rectification process offers them an opportunity to

restore compliance and ensure that offences are not committed again in the future.

5.1.2 Preventing future non-compliance
In addition to building awareness of the legal requirements for those offenders ignorant of the
law, S24G of NEMA contains, in theory, adequate provisions to effectively deter future non-
compliance. The competent authority may authorise the activity and attach conditions to the
authorisation, or direct the offender to cease the activity, either wholly or in part, and to
rehabilitate the environment. In addition to the cost of the environmental assessment study,
and an administrative fine of up to R1 million, the offender may also be required to demolish
parts of, or the entire development, and/or rehabilitate the environment. Moreover, offenders

are still liable and may be prosecuted at any time, which upon conviction can lead to a fine of
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up to R5 million and/or up to ten years imprisonment in terms of S24F(4). Non-compliance

therefore bears important risks for offenders.

Interviews with officials dealing with S24G also revealed that the administrative fine issued
had in some cases been crippling for offenders, some of whom had to take loans to pay the
fine. Without being this debilitating, fines can still constitute an effective deterrent if they are
unexpectedly large: S24G applications for telecommunication masts were common under
ECA and offenders were typically subject to a 4-digit fine (the maximum fine for ECA listed
activities is R100 000). However, the fines issued under NEMA were much higher and
frequently over R100 000. This resulted in the same offender receiving fines amounting to

over R4 million in total in the same year for this particular activity.

Although officials interviewed generally considered the fines issued as an effective deterrent
for non-compliance, they conceded that the extent to which the fine was a deterrent largely
depends on the applicant. While they may constitute a significant burden for individuals and
small businesses, they may well be a minor expense for bigger companies. Whatever the
case may be, Fourie (2009: 15) remarked that “the maximum administrative fine of R1 million
[one of the highest fines in South African environmental legislation] caused some

consternation amongst potential violators.”

In practice, the manner in which Gauteng authorities are dealing with S24G applications can
reinforce the deterrence factor in many regards. Application for a S24G rectification is
automatically followed by a pre-compliance and/or compliance notice directing the applicant
to cease all unlawful activities. Construction therefore has to be halted and no revenue can
be generated from the activity(ies) unless express authorisation has been obtained. From an
enforcement perspective, officials also emphasised the fact that the risk of prosecution is
real, and that criminal action would systematically be taken for developments in

environmentally sensitive areas.

Nevertheless, a number of pitfalls and shortcomings experienced since the introduction of
the provision have raised concerns that the existence and implementation of S24G
provisions may actually be detrimental to compliance. Some stakeholders (CER, 2011)
contend that the provision is written in permissive language and the very term “rectification”
minimises the seriousness of the offence and as a result, detracts from the value of
environmental assessment, discredits the authorisation system and undermines the whole

intention of NEMA. This argument is discussed below.
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5.2 PITFALLS AND SHORTCOMINGS OF S24G

A number of problems have emerged and some unintended consequences have been
observed over the past six years of implementation of S24G provisions. Key issues in that
regard include:

= Abuse of S24G provisions and repeat offenders;

»= Fine amounts and transparency in their calculation;

= Perception that authorisation is always granted; and

= Perception that the risk of prosecution is low for offenders applying for rectification.

Issues directly related to the above include:
= The extent to which S24G contains sufficient provisions to constitute an effective
deterrent for potential offenders; and
= The inadequacy of S24G to deal with different levels of fault.

Ultimately, the extent to which S24G is consistent with the principles of NEMA is questioned.

These issues are discussed in detail in the following sections.

5.2.1 Abuse of S24G provisions: an ‘inconvenient truth’

“The Section 24G process is actually a tool that's used by the developer to
develop in a sensitive area, especially if he feels he won't get authorisation from
the outset. Bribes are paid by the developers to the officials and the development
is inevitably allowed to continue. The defence of the developer has become
known as the “scrambled egg” approach, they state the damage has been done
so they might as well be allowed to continue and of course they quote at length
all the jobs that will be lost, etc. The fines were ridiculously low when compared
to what the developer stood to gain from his development continuing.”

Nicole Barlow, ECA (CER, 2011)

Although no statistics or formal quantification exist, there is a strong perception that S24G
provisions are being abused by unscrupulous businesses (cf. Chapter 4). This was
confirmed in formal and informal interviews with officials and other stakeholders, who
however pointed to the relatively small proportion of these cases . Cases of abuse were also

decried by a number of stakeholders in their submissions to the CER (2011).

As mentioned in Chapter 4, motivations for abuse of S24G provisions are varied, and views
from applicants themselves are required to provide more clarity on this. From the data

collected it appears time is the most determining factor. The underlying issue is the time
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required to conduct a formal EIA process and to obtain authorisation from the competent

authority(ies).

The studies and public participation processes involved in EIAs usually take several months
and commonly exceed a year. The authorisation process is further extended by delays in
decision-making processes™® (Kidd, 2011, Kotzé, 2009). For businesses, such delays can
have major economic repercussions, such as losing clients and market shares if not able to
meet demand in time, or bearing the brunt of escalating construction costs. Ultimately, delays
can significantly impact on the viability of the project requiring authorisation and have
crippling effects for businesses (especially small businesses) which do not have the
resources to sustain additional costs and time delays, in addition to the detrimental impact on

job creation.

In this context, the introduction of a ‘rectification’ provision in NEMA may have been
perceived as a stroke of luck for certain developers, and an opportunity to avoid a lengthy

and costly EIA process.

This was the case of a timber treatment company, which was relocating to new premises and
required an environmental authorisation for the new site. The applicant rather unashamedly
admitted to knowing the legal requirements for such a development but in order to gain time,
chose to obtain authorisation through a S24G process. Criminal action was taken against the
company and a R522 500 administrative fine was issued (see court judgment in
Appendix D).

Very few applicants however admit to deliberately violating the law, which renders the
effective sanctioning of such offenders a delicate task. Although there are numerous
accounts of abusive use of S24G provisions, there is little evidence that such cases are
treated differently. In fact, the CER (2011) deplores that intentional and repeat offenders tend
to be let off too easily while innocent offenders are prejudiced by the criminal stigma that
attaches to S24G in the context of strict liability under S24F.

10 Whether or not the S24G authorisation process is quicker than the normal EIA process could not be positively ascertained
(the data provided were insufficient to draw conclusive statements on the question), but being a 1-step process, with no or
reduced baseline determination, and public participation periods as much as half those of a Basic Assessment and four times
less than for a scoping and EIA, (unlike scoping and EIA), it should in theory be a swifter process. In practice, the rectification
process is not necessarily a short cut. Indeed, the process can be protracted: depending on the studies required, requests for
additional information, and delays in decision-making, which also affect the S24G authorisation process.

62



Organs of state have also been responsible for deliberately bypassing the law. In these
instances, S24G has been abused in order to fast track the provision of basic services, often

justified by urgency (e.g. dam overflowing, provision of basic services etc.) (cf. Chapter 4).

Based on a number of reported cases of abuse of S24G provisions, it would therefore appear
that S24G has effectively provided an avenue to circumvent the authorisation law and
bypass the prescribed authorisation process.

The issue of abuse is directly related to the issue of deterrence. Flouting of the law is only an
attractive option because the perceived risks of non-compliance (particularly in terms of the
fine amount and probability of prosecution) are low in comparison with the perceived
benefits. This is in accordance with deterrence theory, which posits that there is an inverse
relationship between the probability of conviction or punishment and the number of offences
(cf. Chapter 2).

Deterrence is a complex concept and involves a combination of factors, actual and
perceived, making effective deterrence difficult to achieve. It is however essential to reflect
on the issue of deterrence when considering the effectiveness of S24G in relation to
compliance. In the case of S24G, effective deterrence of non-compliance is widely
considered to be based on a combination of three main factors, namely: the level of fine, the
probability of authorisation and the risk of prosecution. These three factors are discussed in

more detail below.

5.2.2 The role of fines in deterring non-compliance
“It is about money. If the fine is less than the money lost due to a later start or no
start at all, then the practice will continue.”

Koos Pretorius, Federation for a Sustainable Environment (CER, 2011)

Fourie (2009: 15) notes that the S24G administrative fine is “not a punitive measure in the
conventional sense” but merely serves to trigger the authority’s consideration of the
application for rectification. Proposed amendments to S24G of NEMA (Appendix C)
however include an increase of the fine maxima to R5 million, which would suggest that

legislators intend to exploit and increase the punitive potential of S24G administrative fines.

The question of whether or not the fines administered in terms of S24G constitute a sufficient
deterrent for potential offenders is a major bone of contention and recurring topic of
discussion for commentators. Even though officials consider that the fines administered in

most cases are sufficient to deter future non-compliance, it is widely held that these fines are
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far too low to constitute a proper disincentive for non-compliance (CER, 2011), which the
presence of repeat of offenders confirms. The CER (2011) as well as the Department of
Environmental Affairs itself (South Africa, 2011b: 27) have pointed to the cynical abuse of
S24G whereby offenders simply “budget” for the fine, treating it like an overhead cost, and
proceed with contraventions of S24F. This is a common shortcoming of monetary penalties
(cf. Chapter 2) and is not particular to S24G fines. It is however difficult to overcome as it
requires calculating the optimal fine amount to achieve effective deterrence, for which there
is no set formula. One major stumbling block in the calculation of the optimal fine amount is
the elimination of any economic benefits derived directly or indirectly from the offence
(OECD, 2009). Substantial financial gains can be secured through the contravention of the
authorisation law, which should be taken into account in the calculation of the S24G fine.
This is assuming the maximum fine, currently standing at R1 million is sufficient to reflect

those benefits.

Failure to adequately penalise the offender for financial gains accrued through S24F
offences may create and fuel the perception that S24G is a cost-effective way to obtain
authorisation. This, in addition to the time savings discussed in Section 5.2.1 above, creates
an unacceptable situation whereby law-abiding individuals and organisations are effectively
at a disadvantage compared to offenders. Some guidelines and criteria for the calculation of

fines are outlined in section 5.4.

The effectiveness of S24G fines is further hampered by a number of problems. Indeed, fines
are often reduced on appeal (cf. Chapter 4), there is a lack of transparency in the calculation
of the fine amount, which gives rise to concerns about corruption, and lastly, the fine system

does not provide for differential treatment of repeat offenders vs. innocent violators.

5.2.3 To prosecute or not to prosecute? Risk and adequacy of criminal prosecution
Anyone breaking the law ... should be charged in court and have a criminal
record if found guilty by a judge.

John Wesson, National Association of Conservancies of South Africa (CER,
2011)

The rate of prosecution is very low for offenders applying for rectification (no exact figures
were available, however officials interviewed estimated it to be less than 10%). This can be
attributed to two main factors. Firstly, officials interviewed pointed out that illegal

developments in sensitive areas' are generally referred directly to prosecution once non-

1 Determination of environmental sensitivity is done based on the Gauteng C-Plan.
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compliance is detected (either by enforcement authorities or through the complaints
mechanism) and before the offender applies for rectification. This limits the number of
prosecutions during the S24G process. Secondly, the time and resources required for
prosecution, overloaded courts and inadequate convictions, are major obstacles to prompt
and successful prosecution, and officials accordingly have little incentive to pursue the
criminal route for developments in less sensitive areas (cf. Chapter 2). This correlates with
Macrory’s (2010) observations of criminal prosecutions of environmental offences in the UK.
Regulators may choose not to refer cases for prosecution because of the low expected
outcome. Conversely, enforcers may not pursue cases because they consider that the level
of penalty does not justify the time, effort and resources required to bring a successful

prosecution.

This creates what has come to be known as a ‘compliance deficit’ (Macrory, 2010: 57),
where non-compliance exists and is identified, but the time and costs involved in bringing

criminal proceedings deters authorities from using their limited resources to take action.

These pragmatic considerations have led officials dealing with S24G in Gauteng to adopt a
‘choose your battles’ type of approach to prosecutions, whereby only certain offenders are
referred to prosecution, and in which environmental sensitivity, availability of resources and

chances of success are determining factors.

The low rate of prosecution however is not necessarily indicative of weak enforcement or
inadequate sanctioning of S24F offences. In fact, given the circumstances leading to the
majority of S24G applications, prosecution may not be an adequate sanction and yield the
best results in terms of compliance. As Macrory (2010: 50) argues, criminal prosecution may
not be an appropriate route in achieving a change in behaviour and improving outcomes for a
large number of businesses where the non-compliance is not truly criminal in its intention,
which is the case for the large majority of offences sought to be ‘rectified’. On the other hand,
the use of compliance notices has proven to be very effective in addressing non-compliance

(cf. Chapter 2) and halting activities harmful for the environment.

In addition, given strict liability under S24F (i.e. fault is not a necessary element for criminal
liability), S24G in its current form does not provide for differential treatment of repeat
offenders vs. innocent violators (Kidd, 2009). Yet, by using a single criminal sanction to deal
with both the truly egregious ‘rogue’ trader as well as legitimate businesses who through
oversight or carelessness breached regulations (Macrory, 2010: 15), the stigma of criminal

law is at danger of being devalued by being overused. What's more, “the time, expense,
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moral condemnation and criminal record involved ... is burdensome to both the regulator and
business.” (Macrory, 2010: 50)

However, Macrory (2010: 74) argues that the use of criminal prosecutions is appropriate for
serious breaches where there is evidence of intentional or reckless or repeated flouting of the
law. They may also be justified in cases of gross negligence, and/or if the consequences are
such that the public interest demands criminal prosecution.

Lastly, in addition to all the above factors the rate of prosecutions may also be influenced by
the approach of enforcement authorities. Although no data was collected in that regard, it can
be posited that officials dealing with S24G applications may prefer a non-confrontational
relationship with those they regulate when deciding on whether or not to take criminal action,
depending on the extent to which the emphasis is on smooth environmental administration

rather than law enforcement as such.

5.2.4 Does rectification equal authorisation?
“Ideally, one wants to halt the perception that once you've effectively transformed
a site you're guaranteed authorisation.”
Susie Brownlie, EAP and member of the CER’s Expert Panel (CER, 2011)

Although in theory, authorisation in terms of S24G is far from guaranteed, the widely held
perception regarding S24G authorisations is that authorities are presented with a ‘fait
accompli’, which leaves them little choice but to authorise the development. The data
collected largely support this view, and although no conclusive evidence was provided
regarding the existence and number of directives issued (i.e. negative records of decision), it
can be reasonably assumed that the authorisation rate for S24G applications is very close to
the authorisation rate for normal EIA applications (in the region of 97%*2), if not higher.

One cause for concern however is that some activities which would not have received
authorisation under normal circumstances (i.e. had the normal EIA process been followed)
can and have received authorisation following a S24G process. Typically, this would occur in
a situation where the harm already caused by the development cannot be repaired by
rehabilitating the area. For example, a development which involved the destruction of a
pristine wetland may be authorised if it is estimated that it is not possible to rehabilitate it to

its pre-development state. In practice, this has happened for a housing development in

12 This 97% authorisation rate was calculated over a period of 21 months (April 2009 to December 2010), over the course of
which 1038 environmental authorisations were granted and 34 refused in Gauteng.
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Krugersdorp on a site found to be highly sensitive and of high conservation importance.
Grading and blasting activities had taken place, including blasting of a ridge. The
retrospective authorisation of such activities effectively condones irreversible harm caused to

the environment and is greatly concerning for environmental management.

Aside from the ‘fait accompli’ factor, other less tangible factors may influence the rate of
authorisation in the case of S24G applications. The fact that the political agenda is
unequivocally ‘pro-development’ for instance, may influence the rate of authorisation to some
extent. Indeed, it appears decision-makers are more inclined to be lenient towards offenders
because they create jobs and contribute to the economy, however, as Craigie et al. (2009a:
61) argue, environmental compliance and economic development are not necessarily
mutually exclusive and economic growth and job creation cannot systematically justify harm

to the environment (cf. Chapter 2).

Nevertheless, the high rate of authorisation (see Chapter 4) does not reflect the fact that
activities may be only partially authorised, and possibly reduced to such an extent that they
become unviable. In addition, some structures may have to be demolished for an
authorisation to be issued (this is usually the case for structures within 32m of a

watercourse).

Finally, the high rate of authorisation could be interpreted as a sign that the S24G
authorisation process is reduced to a mere formality or rubber-stamping exercise. Although it
is not possible to assess this objectively based on the data collected, it would seem that
authorities in Gauteng consider offences in a serious light and exercise sufficient scrutiny to
avoid this pitfall. The risk does nevertheless exist, and is possibly higher in provincial
departments which have incorporated S24G applications in the impact assessment line

function.

5.2.5 Compliance assistance vs. punitive sanctions: dealing with different levels of fault

“S24G must turn out to be punitive in nature for the bulk of applicants, and the
fines should be commensurate.”
Mark Botha, WWF (CER, 2011)

“.. the process should encourage a genuine defaulter who didn’t know better to

report a mistake to the authorities and to have the mistake assessed.”
Andrew Muir, Austen Smith (CER, 2011)
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There is much theoretical debate in the academic world and at a practical level in
government departments on whether offenders should be punished for violating the law or
helped in their efforts to restore compliance (cf. Chapter 2). In the absence of a clear legal or
political position on the issue, both views continue to exist and are reflected in the everyday

decisions authorities make in relation to compliance and enforcement.

This is particularly relevant in respect of S24G and the same dichotomy exists in practice as
in theory with regard to the way in which offences should be dealt with from a compliance
and enforcement point of view. The question of how to approach the sanctioning aspect of
S24G arises from two specific dilemmas: firstly, how to ensure a differential approach for
intentional and ‘innocent’ offenders, and secondly, whether or not public sector offenders

should be granted preferential treatment.

5.2.5.1 Crime and punishment: how to approach the sanctioning aspect of S24G?

Should S24G aim to punish? The answer to this is not clear-cut, and while the proposed
amendments to S24G (Appendix C) seem to endorse a punitive strategy, supported by
those officials who advocate a significantly tougher approach to offenders (in particular
repeat offenders) in terms of both enforcement action and maximal fines, other officials value
the opportunity that S24G provides to ‘genuine’ offenders to ‘make things right’, and are of
the view that a person who seeks to make amends and be brought back into compliance by
applying for rectification should be assisted in doing so by authorities, rather than penalised.

Given that the crime of the majority of S24G applicants is ignorance of the law, rather than
intentional violation or recklessness, it can reasonably be contended that the approach to
S24G applications should in most cases be geared towards restoring compliance, rather than

punishing non-compliance.

However, the danger of a general tendency to be lenient toward offenders can send the
wrong message to the regulated community, especially since rumours of abuse are
spreading. In this context, it is critical that authorities convey to potential offenders that abuse
cannot be tolerated and will be severely sanctioned, and that the message is unequivocal in
that regard. Failure to do so will only exacerbate the problem by allowing deliberate

bypassing of the normal EIA process to proliferate, which may very well already be the case.

Yet, it appears that the message is blurred, and this can be attributed to a number of
reasons. One probable cause is that authorities have been and may still be grappling with
this relatively new provision from an administrative (procedural), and human resource

(capacity and skills) perspective, and have had to face this learning curve under severe
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capacity and resource pressures and while applications were pouring in (over 1400
applications were received between January and July 2005 and only two officials were
processing S24G applications during that period).

In practice, all these factors are conducive to the adoption of a procedural approach to
applications, whereby officials are essentially just “going through the motions” of the
prescribed legal process, but are not in a position to exercise a differential approach to
applications, leading to a situation where ‘innocent violators’ are essentially treated the same
as intentional and reckless offenders. Dealing with applications on a case by case basis, with
the aim to identify intentional flouting of the law or gross negligence, and uncovering
whatever motives may be behind the offence basically entails a full investigation, which
requires time, something most officials, already working in under-staffed departments, do not
have. Given the fact that it can reasonably be assumed applicants would not be forthcoming
with such information, it is virtually impossible for officials to determine which case scenario
applies to each application, let alone quantify potential financial benefits which may have

resulted from the offence (cf. section 5.4.1).

While the application process and sanctions imposed as part of S24G need not necessarily

harshly punish offenders, they should not actually amount to incentives for non-compliance.

This would entail exploiting the full potential and improving the effectiveness of the sanctions
imposed in terms of S24F and S24G (whether financial or criminal). The sanctioning aspect
of S24G, in the form of the administrative fine and possible prosecution, to a large extent is
not in line with Macrory’s penalty principles (cf. Chapter 2). Firstly, the presence of repeat
offenders demonstrates that behaviour does not necessarily change after rectification.
Secondly, there is evidence that substantial economic gains can be made from non-
compliance and S24G fines may be insufficient to offset these gains, thus giving offenders an
unfair advantage over compliant individuals and organisations. Thirdly, responsive and
proportionate sanctioning is only achieved if the optimal fine amount is imposed and
prosecution is pursued where appropriate, and these conditions are difficult to achieve at the
best of times, even though the determination of the fine amount provides for a more or less
punitive sanction, and prosecution of a few targeted cases also reflects responsive and
proportionate sanctioning. Finally, the relatively low fines, coupled with the very low risk of

prosecution, are often cited as insufficient to deter (future) non-compliance.

As Craigie et al. (2009a) argue, an effective environmental regime requires incentives for
those who want to comply and sanctions for those who do not. Given the potential benefits of

non-compliance, and the time and costs involved in following the prescribed environmental
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authorisation process, it is important not to convey the opposite message, and create a
dangerous situation where law-abiding individuals and organisations are penalised while
offenders are at a relative advantage. Some recommendations to improve the effectiveness

of S24G are proposed in section 5.4.

5.2.5.2 The issue of public sector offenders
Though both the private and public sectors have used the S24G provision to fast track their
agendas, the motives for abuse are very different and may warrant a differential approach. In
addition, the question of whether or not public sector applicants (i.e. municipalities and
provincial government departments) should be treated differently is influenced by a variety of
other considerations, such as whether it is sensible and desirable to transfer public funds
from one organ of state to the other, in which instances will sanctioning organs of state
produce the desired effect (i.e. double penalty or effective deterrent), and whether minimal
punitive measures will effectively condone poor planning (notably in local government

structures).

Some circumstances specific to the public sector could warrant preferential treatment to
some degree. In particular, in view of debilitating capacity problems, sanctioning
municipalities and government departments through S24G could amount to a second
penalty. Indeed, across South Africa, lack of skills and resources and high turnover in local
government are at the root of its poor track record in terms of compliance. Provincial
government departments suffer from these problems as well, albeit to a lesser extent. In
order not to further cripple under-resourced and poorly capacitated municipalities and
government departments, the focus should then be on restoring compliance, mitigating
negative impacts and applying remediation and rehabilitation measures where appropriate,

and assisting them as far as possible in preventing future non-compliance.

However, preferential treatment of organs of state should not be interpreted as condoning
poor planning and although offences may certainly be justified in cases of urgency, they

cannot be accepted where they are simply the result of poor planning.

Although somewhat beyond the scope of this research, it is worth mentioning here the
guestion of non-compliance by state-owned enterprises (SoEs) and providing some food for
thought on the issue of how offences in terms of S24F and corresponding S24G applications
should be considered for these SoEs. Can similar leniency be justified when it comes to
parastatals such as Eskom? Eskom is well capacitated and has adequate systems (including
EMS) and checks and balances (including management control procedures) to ensure that it

remains compliant and adheres to all legal requirements (DEA, 2011b). Nevertheless, Eskom

70



has been on the DEA’s radar in recent times due to repeated incidences of non-compliance,
which have lead to a number of S24G applications being submitted over the past few
months. As a result, Eskom is now prominently featured as one of the EMI’s foci for reactive
enforcement in the latest NECER (DEA, 2011b). It remains to be seen whether DEA will
make an example of Eskom or adopt a more sympathetic approach toward the parastatal.

5.2.6 Enforcement: the Achilles’ heel of S24G
The objectives of environmental compliance and enforcement include reinforcing the
credibility of environmental laws and the institutions responsible for their administration, and
ensuring fairness towards those who willingly comply with legal requirements (Craigie et al.,

2009a: 44). This is critical in the context of S24G and its current abuse.

If the credibility of environmental laws and authorities enforcing it is not upheld, offenders are
not adequately punished, and compliant individuals and organisations are effectively at a
disadvantage, the risk of generating more non-compliance becomes high, as an increased
number of offenders, following a rational cost-benefit analysis weighing the perceived risk of
severe punishment against the perceived benefits of non-compliance, find deliberate

violation of the law an attractive option.

This relates directly to the issue of deterrence and the question of how to approach the
sanctioning aspect of S24G (cf. section 5.2.5). Considering compliance at the domestic
level, Bowles (1971) (quoted in Craigie et al., 2009a) argued that “20 percent of the regulated
population will automatically comply with any regulation, 5 percent will attempt to evade it,
and the remaining 75 percent will comply as long as they think that the 5 percent will be
caught and punished.” Although enforcement action is not necessarily absent, ineffective or
insufficient, if the regulated community perceives that intentional offenders do not get
adequately punished (very low prosecution rate coupled with relatively low fines) and
systematically obtain authorisation, the risk, based on the above, is that non-compliance will

increase, potentially making a small problem unmanageable.

Officials interviewed pointed out that compliance and enforcement mechanisms (cf.
Chapter 2) can be and are used in parallel or in conjunction with the S24G process to
overcome some of its pitfalls and shortcomings and increase its effectiveness to eliminate
and deter non-compliance. Effective enforcement is therefore essential to support S24G
processes and uphold the integrated and proactive approach to environmental management.
It also contributes to addressing the problem of non-compliance upstream, before criminal
offences occur. In a nutshell, without adequate enforcement, S24G in its most procedural

interpretation effectively undermines the realisation of the above objectives, as it condones
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environmental harm, undermines the credibility of NEMA and authorities administering it and
potentially gives non-compliant individuals and organisations an unfair advantage over those

willing to comply.

The difficulty when applying enforcement measures to complement the S24G process is that
no uniform framework exists in law to ensure consistency, and it is therefore the prerogative
of the various authorities to use these measures appropriately. Since the purpose of S24G is
not clearly spelt out (i.e. punish offenders vs. help offenders to comply and/or restore harm
caused), they can be used to achieve very different objectives and for very different agendas.
Moreover, the capacity issues and lack of resources (notably for monitoring) affecting many
government structures may render effective enforcement action more problematic, as it relies
on authorities identifying when enforcement action is required, selecting the most adequate

measure(s) and ensuring they are carried out.

5.2.7 Is asking for forgiveness easier than asking for than permission?
S24G aims to restore compliance and eliminate illegal activities, either by issuing the
required authorisation for the activity(ies) to proceed legally, or by directing applicants to
cease illegal activities and rehabilitate. In practice, the large number of applications finalised
for ECA listed activities (over 70%) and growing number of applications finalised for NEMA
listed activities (over 25%) (Chapter 4) demonstrate that these objectives are being realised

on an ongoing basis.

The extent to which S24G improves environmental compliance is therefore reflected in those
numbers and is not subject to much debate. The concern however is that by opening an
avenue for non-compliance, and suggesting that non-compliance can be tolerated and even
accommodated if the proper process is followed, S24G may be detrimental to environmental

compliance, based on the idea that it is easier to ask for forgiveness than for permission.

This is a legitimate concern in view of widespread non-compliance with the authorisation

law® and evidence of abuse of S24G.

The potential of S24G to create an escape route for criminals, discredit environmental laws
and authorities and undermine compliance and enforcement efforts is all the more disturbing
given the broader environmental compliance and enforcement context in South Africa. A
number of authors (Craigie et al., 2009a, Fourie, 2009, Kidd, 2011) have pointed out that

13 Unlawful commencement of listed activity is the most prevalent environmental crime in South Africa, together with

biodiversity and conservation related crimes (DEA, 2011b)
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environmental non-compliance in South Africa is widespread and deeply entrenched, and
enforcement institutions already experience a number of problems in their efforts to curb

non-compliance and establish compliance as the norm (cf. Chapter 2).

Intended as an exception to the rule, S24G in itself is not inherently detrimental to
compliance; it is undeniable however that it contains the potential to generate intentional
non-compliance and in fact, abuse has indeed taken place. This is due to the predominant
perception of S24G as a low risk (of authorisation being refused, of prosecution, of a
debilitating fine) and high reward (potential financial gains and time savings) alternative to
obtain authorisation. It thus sends the wrong message to stakeholders, especially potential
offenders, in contradiction with the efforts currently made to improve environmental
compliance. It is therefore imperative that S24G processes be coherent with, and

complement the overall compliance and enforcement strategy, and not work against it.

IMPROVING COMPLIANCE: KEY PERFORMANCE AREAS

A pre-requisite for improving the effectiveness of S24G is to contain the intrinsic risk of
abuse. The purpose of this is to limit the number of intentional offenders and hence reduce
the administrative burden for Departments already under strain due to lack of capacity and
resources. The underlying objective is to ensure that the S24G process remains reserved to
exceptional circumstances (e.g. activities undertaken in emergency) and does not cater for

negligence or intentional flouting of the law.

Realising this objective involves addressing the pitfalls and shortcomings discussed in this
chapter, with the view of achieving a transparent system with appropriate sanctions, aiming
to bring offenders back into compliance, ensure sustained compliance, provide a level
playing field for business and enable authorities to pursue offenders who deliberately flout

the law in a more effective way (Macrory, 2010).

The issue of fines attracts a lot of attention and is discussed below; but suggestions are also
made to open up the debate to other issues which should be given more attention in the
context of risks and challenges surrounding S24G, including the emphasis on a differential

approach.

In those efforts to overcome the problems associated with S24G, one should not lose sight of
the bigger picture and neglect the possible root cause of all these challenges. Improving
compliance with the authorisation law requires not only sanctions to punish non-compliance,

but also incentives to make compliance more attractive and achievable. There are thus two
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sides to the coin, and accordingly the problem should be tackled on both fronts. Firstly, the
unfair advantage (gain in time and cost) that offenders may secure through S24G must be
eliminated, and secondly, following the normal EIA route should as far as possible be
rewarded through incentives, so that it is less regarded as a burden and additional red tape,
and more as a tool that can add value and save costs in the future (through improved
compliance). Shedding the negative image of EIAs could involve streamlining EIAs and fast-
tracking decision-making, as well as eliminating the need for EIAs in some sectors through
the adoption of norms and standards (Alberts, 2011).

5.3.1 Fine calculation
The administrative fines issued in terms of S24G of NEMA are effectively an exception in a
system where monetary penalties are largely reserved to criminal convictions. The way these
fines are, and should be used is at the centre of most debates around S24G. Many believe
the deterrence potential of these fines is under-exploited, while other believe they are not
meant to punish in the first place. Both views have their merits for different cases and some
suggestions are provided here on how the fine component of S24G can be used more
effectively. The OECD’S publication (2009) on the Determination and Application of
Administrative Fines for Environmental Offences, provides a good overview on the theory
and practice of the method for applying administrative fines. As a prerequisite, a better
understanding of the impacts and implications of the administrative fine (i.e. either a punitive
measure in itself if appropriate, or a complement to enforcement measures with no intrinsic
punitive aspect attached to it), can ensure fines administered produce the desired effect. This
understanding is reflected in the fine amount, the calculation of which can be improved in a

number of ways.

More transparency and accountability

Lack of transparency in the way fines are calculated is conducive to corruption (i.e.
applicants may negotiate a bribe in order to secure a reduced fine). Making the method for
fine calculation public would Kill two birds with one stone by reducing the potential for
corruption and enabling members of the regulated community to make informed decisions

with respect to compliance, in line with a risk-based approach to regulation.

Mitigate conflicts of interest

S24G fines, contrary to criminal fines, end up in the administering authority’s coffers, and not
in the National Revenue Fund at Treasury, and have therefore the potential to create
perverse financial incentives for authorities issuing the fines. However, Macrory (2010: 91)

warns that administrative fines should not be viewed by authorities as a way to raise

74



revenue. More transparency in fine calculations can safeguard authorities and offenders

against this pitfall.

Reach the optimal fine amount
Improving the calculation of the fines issued in terms of S24G can contribute to eliminate

cynical abuse of S24G provisions by businesses who simply ‘budget’ for the fine.

The US EPA’s Policy on Civil Penalties (1984) suggests a 3-step process to calculate the

optimal fine amount:

= Step 1: calculate the preliminary deterrence amount, based on the economic benefit
component (e.g. delayed costs of pollution abatement equipment, avoided costs of
maintenance of the equipment, and illegal competitive advantage gained by the
violation) and the gravity component (e.g. actual or possible harm, importance to the
regulatory scheme and the size of the company/organisation*?).

= Step 2: applying adjustment factors (cf. Table 6) to arrive at the “Initial Penalty Target
Figure”.

= Step 3: making adjustments to take into consideration the violators ability to pay, or
reassessments of adjustments used in the calculation of the Initial Penalty Target Figure,

for instance.

The following aggravating and mitigating factors should be considered in the calculation of

variable administrative monetary penalties, such as fines administered under S24G.

Table 6: Aggravating and mitigating factors to be considered in the calculation of S24G fines
(adapted from Macrory, 2010: 89, CER, 2011: 8, and EPA, 1984)

Aggravating factors

Mitigating factors

Severity of the offence (e.g. harm or potential
harm to human health, well-being, safety or the
environment, duration of nhon-compliance etc.).

Actions taken to eliminate or reduce the risk of
damage resulting from the offence.

Evidence/extent of intention or negligence (if
any) behind the offence.

Actions taken to repair the harm done by
regulatory non-compliance.

Disciplinary record or history of non-compliance
of the offender (i.e. previously found in
contravention of NEMA or any specific
environmental management Act).

No disciplinary record or history of non-
compliance of the offender (i.e. no previous
contraventions of NEMA or any specific
environmental management Act).

Financial gains or other benefits accrued to the
offender as a result of non-compliance.

Fast and accurate reporting of regulatory non-
compliance.

14 On the basis that a violation by a bigger company is more serious than the same violation committed by a smaller company.
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Aggravating factors Mitigating factors

Non-cooperation with authority(ies). Co-operation with the authority(ies).

Size and financial resources of the organisation | Size and financial resources of the organisation
that failed to comply. that failed to comply.

Behaviour of the person who committed the | Behaviour of the person who committed the
offence offence

Calculating the economic benefit of non-compliance

One major stumbling block in the calculation of the optimal fine amount is arguably the
elimination of any economic benefits derived directly or indirectly from the offence. As Fourie
(2009: 25) notes: “While EMIs and other enforcement officials work against the odds in this
system to achieve modest and occasional fines, violators of environmental legislation
(particularly non-compliant corporate entities) continue to enjoy substantial illegal financial
gains at the expense of their compliant competitors, the environment and the people whose

health, wellbeing and natural heritage depend on it.”

These benefits can take various forms and occur over time, and officials issuing S24G fines
are not equipped to quantify the financial gains accrued from non-compliance. In addition,
the maximum fine, currently standing at R1 million rand could be plain insufficient to reflect

those benefits.

The EPA has developed a computer model known as the BEN Model™ to calculate the
economic benefits of non-compliance for the purpose of determining administrative fine
amounts. The model is controversial but at least attempts to render fines more objective,
transparent and consistent. On a side-note, fines increased dramatically after the introduction
of the BEN Model (Fourie, 2009).

Despite the difficulties in accounting for the financial benefits of non-compliance and the
absence of a universally accepted method to quantify those benefits, it is critical to at least
attempt to reflect them, particularly in the case of corporate offenders. Failure to do so puts
companies who invest the time and resources to remain compliant at a disadvantage, while
offenders enjoy the benefits of increased profits and/or reduced costs and hence, an unfair

competitive advantage, at least in the short term.

Should offenders be inadequately sanctioned financially, and be allowed to continue their

activities after authorisation is issued, this could lead compliant businesses and the regulated

5 http://lwww.epa.gov/compliance/civil/leconmodels/
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community as a whole to seriously question the credibility of the regulatory system and
authorities administering it, and even re-consider the validity of compliance as a sensible

business decision.

The question of fines should be envisaged together with and complementary to that of
enforcement, which can contribute to address the potential shortcomings of fines and avoid
repeat and intentional offenders.

5.3.2 Enforcement action

As indicated previously (Chapter 2 and section 5.2.3), the use and effectiveness of criminal
prosecution (which can take place despite the submission of a S24G application) is
hampered by a number of factors, including the time and resources required and
unsatisfactory outcomes. In addition, criminal prosecution may not necessarily be desirable
for all offenders and criminal conviction may lose its stigma as “both strict liability offences
committed by legitimate business, and the deliberate flouting of the law by rogues is
prosecuted in the same manner with little differentiation between these two types of
offender.” (Macrory, 2010: 48)

Other enforcement measures can however be applied in order to avoid a compliance deficit;
in particular, administrative enforcement measures can be very effective without being
cumbersome. Enforcement officials at GDARD for instance make extensive use of
compliance notices, which have proven to yield very good results, while being more time and
cost-effective than criminal measures. Indeed, “In many instances, a notice or directive alone
will result in compliance, without further action (such as prosecution or civil litigation)”.
(DEAT, 2008) This, in addition to EMI deployment and training, as well as publication of

enforcement action taken are all moves in the right direction (cf. Chapter 2).

For cases that do reach the courts, corporate rehabilitation orders (cf. Chapter 2) can
prevent future non-compliance and can also be an appropriate alternative to punitive
sanctions in the context of strict liability offences (such as those under S24F), where no

intention or recklessness was involved.

5.3.3 Conditions of environmental authorisations
Environmental authorisations issued in terms of S24G of NEMA contain a number of
standard and specific conditions. Where appropriate, conditions could also incorporate
principles of restorative justice (cf. Chapter 2), which would perhaps suit the proponents of
the normative theory of compliance, for whom S24G should be used to assist offenders to

restore compliance and prevent future non-compliance, and not punish them for not
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complying. For this approach to be coherent, a non-punitive administrative fine would have

had to be administered.

5.3.4 Differential approach
There are a multitude of circumstances leading to an offence in terms of S24(2)(a): some
offenders apply for rectification as a result of genuine ignorance, others deliberately bypass
the normal EIA process in an attempt to save time, and possibly money, or increase their
chances of authorisation, while others are simply negligent. Some offenders have taken
measures to mitigate harm to the environment while others have not taken environmental
issues into account at all. Some unlawful activities result in irreparable harm to the
environment while others have minimal impacts. Hence, dealing with these offences cannot

be done with a ‘one size fits all’ approach.

The recommendations in the sections 5.3.1, 5.3.2 and 5.3.3 can all contribute to improve the
degree to which authorities are able to apply a differential approach towards offenders and
cater for different case scenarios. However, this remains dependent on the extent to which
time and resources (the two major constraints hindering it) can be made available. Thus the
number of applications has to be drastically reduced or departments dealing with S24G have

to increase the resources allocated to this function.

Officials should also be afforded some discretion to impose the most effective combination of
sanctioning tools. For instance, where harm was caused or financial gains were accrued, a
punitive (i.e. high) fine and/or rehabilitation orders can be imposed. Coupling this with the
creation of a register of offenders to identify repeat offenders, and capture violators who
commit S24G offences in different provinces, would allow for more targeted compliance

monitoring and enforcement activities.

5.3.5 Legislative amendments
Following a call for submissions from the public, the CER compiled a submission to the DEA
in May 2011 for proposed amendments to S24F and S24G (Appendix B). The CER solicited
inputs from various groups of stakeholders in order to compile its submission to the DEA.
These included non-government and community organisations, academics, and
environmental assessment practitioners and other consultants who had worked with S24G,

from various parts of the country.

The proposed amendments are broadly in line with the above recommendations and
emphasise the need for a differential approach which aims at eliminating repeat offenders

and non-compliance in general. They advocate a tougher approach towards offenders,
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notably zero tolerance for repeat and intentional offenders. A reform of the fine system is
also considered necessary, including higher thresholds, and more transparency. Finally,
authorities should make use of effective enforcement tools, including prosecution, where
appropriate (CER, 2011).

In order to prevent the cynical use of S24G as an alternative to conducting an EIA, the CER
recommends that a person who intentionally commences or continues with a listed activity
without authorisation should not be able to apply for rectification and should simply cease
and rehabilitate. The onus would then be on the violator to prove that the offence was not
committed intentionally. This would address the issue of repeat offenders as once one has
applied for S24G on the basis of negligence or innocence, it would be virtually impossible to
argue that the offence was not committed intentionally. Only a criminal fine can apply to such

offenders, as there would be no rectification application available.

Negligent offenders (i.e. offenders who should have known that there was a requirement to
apply for environmental authorisation but failed to do so, or should have had better control
over the subcontractors who illegally commenced an activity without authorisation being in
place) should be instructed to cease the activity and pay an administrative fine (amounting to
up to R10 million) before being allowed to apply for rectification. “Innocent violators” (i.e. able
to prove that the offence was committed neither intentionally or negligently) would not be
subject to the fine.

The CER also recommends that competent authorities be allowed to exercise some
discretion regarding whether or not to accept applications in order to ensure that applications
are only accepted where authorisation is an actual possibility. Where authorisation would

never be granted, the person would simply be instructed to rehabilitate.

In terms of the process, the CER recommended that offenders in terms of S24F should
immediately cease the unlawful activity and put measures in place to mitigate degradation of

the environment and prevent further degradation.

Where environmental authorisation is refused, the applicant should be directed to

rehabilitate.

Apart from ‘innocent’ violators, no application shall derogate from liability under section
24F(2). This aims to ensure that intentional or negligent offenders do not escape criminal
prosecution, although the administrative penalty should be taken into account in determining

the criminal fine in the case of negligent offenders. In addition, offenders convicted of an

79



offence in terms of S24F(2) could be liable to a fine amounting to up to 10 % of annual
turnover, or R 10 million for companies. This aims to ensure that the criminal fines imposed
in terms of S24F (especially for bigger companies) constitute a proper disincentive to
contravention of S24F.

Finally, the CER suggested that the reference to ‘rectification’ be taken out and that S24G be
renamed “Additional consequences of unlawful commencement or continuation of listed

activity”, in order to change the perception around this section.

The focus of this chapter was on the effectiveness of S24G. It assessed the extent to which
this provision has contributed to improving compliance by addressing the problem of unlawful
activities (section 5.1) and took a close look at the growing concerns regarding whether, and
in which way S24G may have negatively impacted on compliance (section 5.2). It also
suggested a number of key focus areas to address the problems associated with S24G and

improve compliance (section 5.3).
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CHAPTER 6: CONCLUSION

This research has presented theoretical and practical perspectives on non-compliance,
provided an analysis of the data collected for S24G applications in Gauteng, determined the
effect of S24G on compliance based on analysis of the data, identified and analysed key
factors influencing effectiveness of S24G, and derived from the above key performance
areas to improve effectiveness of S24G, thereby fulfilling the objectives outlined in
Chapter 1.

Six years after the introduction of the S24G rectification provision in NEMA, its ability to bring
about increased levels of compliance is seriously questioned. Indeed, the findings of this
research show that in Gauteng S24G has had an ambivalent effect on compliance with the
NEMA authorisation regime: while on one hand it has artificially increased compliance by
rendering illegal activities legal, on the other, it has seriously undermined the overall
compliance and enforcement effort by opening the door to abuse and providing a mechanism
which effectively accommodates environmental crime. This has had some non negligible
implications for the credibility of the authorisation law as well as the authorities administering
itt, and has compromised progress toward better environmental management and

governance.

It has been argued that the schizophrenic character of S24G (sections 2.1.3 and 5.2.5) is at
the heart of this dilemma, and is a reflection of the delicate position regulators find
themselves in vis-a-vis non-compliance with the authorisation law. Indeed, though the
intention of S42G is to afford ‘innocent’ violators an opportunity to make amends and restore

compliance, it should not give intentional or reckless offenders an easy way out.

CAUSES FOR CONCERN

S24G has generated a lot of interest and debate, with which this research has engaged and
drawn from. As can be expected, much of the attention is focused on intentional offenders
who have abused S24G in order to bypass the prescribed authorisation process. Concerns
around abuse are legitimate in view of the repercussions described above and considering

the broader environmental compliance and enforcement challenges in South Africa.

Indeed, S24F(2) offences are already amongst the most prevalent offences reported in the
country and there are fears that S24G may have created a loophole for potential offenders to
circumvent the EIA process, and may thus contribute to fuelling the problem of environmental

non-compliance in South Africa. These fears have materialised in a number of instances and
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give credit to claims of many detractors of S24G that the deterrence element in S24G is
inadequate and underutilised. As one commentator pointed out: “The environmental
legislation in this country must be the only case of ‘ignorance of the law is not only a good

excuse but allows you to be forgiven with the right paperwork...
Endangered Wildlife Trust, in CER, 2011) This is all the more regrettable in light of the efforts

(Yolan Friedmann,

and resources deployed by administrative and judicial institutions to improve the

environmental compliance and enforcement record in South Africa.

A STORM IN A TEACUP?

Although these concerns are valid and should no doubt be addressed, one could wonder if
this is not after all just a ‘storm in a teacup’. Indeed, ‘innocent’ and negligent offenders form
the bulk of applicants, for whom the S24G process was designed. Moreover, S24G
applications remain marginal in relation to the normal environmental authorisation application
process, thus suggesting that the rule of law and the principles of NEMA are still well
entrenched.

Furthermore, self-regulation may well take care of the problem of corporate non-compliance
without the need for government intervention. Indeed, the perception that non-compliance is
an attractive option may change due to a combination of factors: first of all, intentional
offenders may actually overestimate the benefits of applying for authorisation through S24G
and underestimate the costs. The rectification process can be protracted, the fines issued
can come as an unpleasant surprise and constitute a real disincentive, authorisation can be
partial, and activities may be reduced to such an extent that they become financially
unviable, and lastly, despite a lack of convincing numbers to substantiate it, the risk of
prosecution is real and there are reasons to believe that intentional offenders will be dealt
with harshly by enforcement authorities in the future (cf. section 2.5). Secondly, the business
environment itself is becoming less and less tolerant to environmental recklessness, and the
consequences of corporate non-compliance, including impacts on reputation and image, as
well as access to finance, customer support, and ultimately profits, are increasingly taken
into account, especially by larger companies, and influence decision-making in that regard

(cf. section 2.5).

Nevertheless, it is argued that however small the extent of abuse may be, it should be
tackled head on and ‘killed in the egg’ in order to uphold the principles of NEMA, the
reputation of environmental authorities and the rule of law. Beyond these honourable
considerations, there are some very practical reasons to effectively deal with intentional

offenders, as abuse can only proliferate if left unaddressed or under-sanctioned, thereby
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making an embryonic problem grow into a potentially unmanageable burden for both

administrative and criminal authorities.

A number of practical interventions can be initiated without changing the regulatory
framework in order improve the effectiveness of S24G and bring about increased levels of

compliance (cf. Chapter 5).

ARE WE BARKING UP THE WRONG TREE?

While efforts should be made to treat the symptoms, and some solutions have been
proposed in that regard (section 5.3), one should not neglect to look at the underlying

causes of the problem.

It would seem the determining factor for most cases of abuse is not necessarily money or the
issue of whether a development may not be authorised through the normal authorisation
process, but time; and eliminating this motivation would thus involve addressing the recurring
issue of lengthy EIAs and decision-making processes (Kidd, 2011, Kotzé, 2009). Hence, by
blaming offenders and their alleged cynicism, we may actually be barking up the wrong tree.

Similarly, addressing the current weaknesses in the regulatory cycle (cf. Chapter 2), notably
in the field of compliance promotion, education and awareness, is key to reducing offences

and corresponding S24G applications (Craigie et al., 2009a).

To be sure, the challenges associated with S24G cannot be addressed in isolation and the
remedies proposed can only have limited success if they are not supported by a coherent
compliance and enforcement framework. It is therefore critical to consider the issue of non-
compliance and possible responses holistically and reflect not only on the perverse
incentives for non-compliance, but also on the perverse disincentives (or lack of incentives)

for compliance.
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Sections 24F and 24G of NEMA (as amended) read as follows:

24F Offences relating to commencement or continuation of listed activity

(1)

(2)

(3)

(4)

Notwithstanding any other Act, no person may-

(a) commence an activity listed or specified in terms of section 24(2)(a) or (b) unless the
competent authority or the Minister of Minerals and Energy, as the case may be, has
granted an environmental authorisation for the activity; or

(b) commence and continue an activity listed in terms of section 24(2)(d) unless it is
done in terms of an applicable norm or standard.

It is an offence for any person to fail to comply with or to contravene-

(a) subsection (1)(a);

(b) subsection (1)(b);

(c) the conditions applicable to any environmental authorisation granted for a listed
activity or specified activity;

(d) any condition applicable to an exemption granted in terms of section 24M; or

(e) an approved environmental management programme.

It is a defence to a charge in terms of subsection (2) to show that the activity was

commenced or continued in response to an emergency so as to protect human life,

property or the environment.

A person convicted of an offence in terms of subsection (2) is liable to a fine not

exceeding R5 million or to imprisonment for a period not exceeding ten years, or to both

such fine and such imprisonment.

24G Rectification of unlawful commencement or continuation of listed activity

(1)

(2)

On application by a person who has committed an offence in terms of section 24F(2)(a)
the Minister, Minister of Minerals and Energy or MEC concerned, as the case may be,
may direct the applicant to-

(a) compile a report containing-

() an assessment of the nature, extent, duration and significance of the
consequences for or impacts on the environment of the activity, including the
cumulative effects;

(i) a description of mitigation measures undertaken or to be undertaken in respect
of the consequences for or impacts on the environment of the activity;

(iif) a description of the public participation process followed during the course of
compiling the report, including all comments received from interested and
affected parties and an indication of how issues raised have been addressed,

(iv) an environmental management programme; and

(b) provide such other information or undertake such further studies as the Minister or

MEC, as the case may be, may deem necessary.

The Minister or MEC concerned must consider any reports or information submitted in

terms of subsection (1) and thereafter may

(a) direct the person to cease the activity, either wholly or in part, and to rehabilitate the
environment within such time and subject to such conditions as the Minister or MEC
may deem necessary; or

(b) issue an environmental authorisation to such person subject to such conditions as
the Minister or MEC may deem necessary.



(2A)A person contemplated in subsection (1) must pay an administrative fine, which may not
exceed R1 million and which must be determined by the competent authority, before the
Minister or MEC concerned may act in terms of subsection (2) (a) or (b).

(3) A person who fails to comply with a directive contemplated in subsection (2) (a) or who
contravenes or fails to comply with a condition contemplated in subsection (2) (b) is
guilty of an offence and liable on conviction to a penalty contemplated in section 24F (4).
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Linda Garlipp

Chief Director: Legal Services
Department of Environmental Affairs
Igarlipp@environment.gov.za

12 May 2011
Dear Linda

CONCERNS ABOUT AND SUGGESTIONS FOR AMENDMENT OF SECTIONS 24F AND 24G OF THE NATIONAL
ENVIRONMENTAL MANAGEMENT ACT, 1998 (ACT 107 OF 1998)

Thank you for this opportunity to provide inputs into a proposed amendment of section 24G of the National
Environmental Management Act, 1998 (Act 107 of 1998) (NEMA). It appears that the application of the
rectification mechanism in s.24G has had unfortunate unintended consequences for environmental management,
and it has been a thorn in the flesh of civil society organisations for some years.

The Centre for Environmental Rights spent the last few weeks collecting and collating comments and suggestions
received from the Centre’s wider stakeholder network on s.24G, and now attach those comments to this
submission (Annexure B). Most of those who commented were representatives of non-government and
community organisations (plus a few academics), but we have also had some comments from experienced
environmental assessment practitioners and other consultants who work with s.24G on a regular basis. The
individuals and organisations also represent large portions of the country, including Gauteng, Western Cape,
KwaZulu-Natal.

Several recurring and remarkably consistent themes appear from these comments:

1. insufficient provision within s.24G to cater for different responses to different levels of fault. Intentional
and repeat offenders are let off too easily, while innocent offenders are prejudiced by the criminal stigma
that attaches to 5.24G in the context of strict liability under s.24F;

2. administrative and criminal fines that are way too low to constitute a proper disincentive for non-
compliance. There also seems to be a tendency for fines to be reduced on appeal. There is also general
concern about a lack of transparency in the calculation of fines, giving rise to concerns about corruption;

3. the cynical abuse of s.24G whereby companies simply budget for the administrative fine and then
proceed with contraventions of s.24F (and do not stop when caught out). There also seems to be a trend
to rely on the emergency defence in s.24F(3) to criminal liability, followed by a 5.24G application;
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4. the phenomenon of repeat offenders, and the need for a register of offenders, particularly to capture
violators who commit s.24F offences in different provinces;

5. a perception that s.24G applications always end in authorisations being granted;

6. a perception that authorities are less keen to prosecute contraventions of s.24F where s5.24G applications
are submitted, effectively creating an escape route from criminal prosecution for violators;

7. a lack of clarity and insufficient communication to interested and affected parties about the process
around the s.24G application and particularly public participation. There is also concern about the lack of
consideration of alternatives in a 5.24G application, as would be required in an EIA; and

8. generally speaking, most (but not all) participants felt that s.24G did serve some purpose, and were
opposed to its abolition.

Against the background of these concerns, the Centre has drafted amendments to s.24F and s.24G for
consideration by the Department. We attach as Annexure A our proposed amendments, and attach as Annexure
B a marked-up version of s.24F and s.24G with explanatory notes.

We understand that our proposal requires officials in the competent authority to engage with the legal concepts
of guilt and the different legal requirements for intention, negligence and innocence. However we do not believe
that this is insurmountable, and can be addressed through internal guidelines.

We hope that you will give serious consideration to our proposal. Please let me know if you have any questions or
requests in relation to this proposal — we have obviously given this extensive thought. Thanks again for the
opportunity to provide input.

Yours sincerely

\v&“f "ﬁ-'"\/’\/'\, \‘;

Melissa Fourie
Executive Director



ANNEXURE A

24F

(1)

(2)

(3)

(4)

(5)

24G

(1)

(2)

Offences relating to commencement or continuation of listed activity

Notwithstanding any other Act, no person may-

(@) commence an activity listed or specified in terms of section 24 (2) (a) or (b) unless the competent
authority or the Minister of Mineral Resources, as the case may be, has granted an environmental
authorisation for the activity; or

(b) commence and continue an activity listed in terms of section 24 (2) (d) unless it is done in terms of
an applicable norm or standard.

It is an offence for any person to fail to comply with or to contravene-

(a)  subsection (1)(a) ;

(b)  subsection (1) (b) ;

(c)  the conditions applicable to any environmental authorisation granted for a listed activity or specified
activity;

(d)  any condition applicable to an exemption granted in terms of section 24M; or

(e) anapproved environmental management programme.

It is a defence to a charge in terms of subsection (2) to show that the activity was commenced or continued
in response to an emergency so as to protect human life, property or the environment.

A person convicted of an offence in terms of subsection (2) is liable to:

(a) afine not exceeding R5 million or to imprisonment for a period not exceeding ten years, or to both
such fine and such imprisonment, if that person is a natural person; and

(b) a fine not exceeding the greater of 10% of the person’s annual turnover in the Republic and its
exports from the Republic during the person’s preceding financial year, or R10 million, if that person
is not a natural person.

When determining the penalty under subsection (4), a court must have regard all relevant factors, including

the following:

(a) the extent of the intention or negligence of the person who committed the offence in terms of
section 24F (2) (a);

(b)  the severity of the offence in terms of its impact, or potential impact, on health, well-being, safety
and the environment;

(c)  the degradation of the environment caused by the commission of the offence;

(d)  the behaviour of the person who committed the offence;

(e) the monetary or other benefits which accrued to the convicted person through the commission of
the offence;

(f) the degree to which the person who committed the offence has cooperated with authorities;

(h)  whether the person who committed the offence has previously been found in contravention of this
act or any specific environmental management Act; and

(i) the amount of any administrative fine paid in terms of section 24G (3) (b).

Additional consequences of unlawful commencement or continuation of listed activity

A person who has committed an offence in terms of section 24F (2) (a) must immediately cease the
commencement or continuation of the activity or activities that constituted the offence and take
reasonable measures to mitigate degradation of the environment caused by the commission of the offence
and to prevent further degradation of the environment.

A person who has committed an offence in terms of section 24F (2) (a) and who is unable to show, on a
balance of probabilities, that the offence was not committed intentionally, must, to the satisfaction of the
competent authority or the Minister of Mineral Resources, as the case may be, rehabilitate all degradation



(3)

(4)

(5)

(6)

(7)

of the environment caused by the commission of the offence, without the option of applying for an
environmental authorisation in terms of subsection (3).

A person who has committed an offence in terms of section 24F (2) (a) and who, on a balance of
probabilities, is able to show that the offence was not committed intentionally but is unable to show that
the offence was not committed negligently, and who has —
(a) complied with subsection (1); and
(b)  paid an administrative fine determined by the competent authority in terms of subsection (7) below -
may be directed by the Minister, Minister of Mineral Resources or MEC concerned, as the case may be,
either to:
(i) wholly or in part rehabilitate all degradation of the environment caused by the commission of
the offence, without the option of applying for an environmental authorisation in accordance
with subsection (5);
(ii) wholly or in part rehabilitate all degradation of the environment caused by the commission of
the offence, and apply for an environmental authorisation in accordance with subsection (5); or
(iii) apply for an environmental authorisation in accordance with subsection (5).

Subsection (3) applies to a person who has committed an offence in terms of section 24F (2) (a) and who is
able to show, on a balance of probabilities, that the offence was not committed intentionally or negligently,
except that such a person does not have to pay the administrative fine in subsection (3) (b).

Where the Minister, Minister of Mineral Resources or MEC concerned, as the case may be, has directed a
person to apply for an environmental authorisation in terms of this section, that person must:
(a) compile areport containing -

(i) an assessment of the nature, extent, duration and significance of the consequences for or
impacts on the environment of the activity, including the cumulative effects;

(ii) a description of mitigation measures undertaken or to be undertaken in respect of the
consequences for or impacts on the environment of the activity;

(iii) a description of the public participation process followed during the course of compiling the
report, including all comments received from interested and affected parties and an indication
of how issues raised have been addressed;

(iv) an environmental management programme; and

(b)  provide such other information or undertake such further studies as the Minister or MEC, as the case
may be, may deem necessary.

The Minister or MEC concerned must consider any reports or information submitted in terms of subsection

(5) and thereafter may-

(a) direct the person to rehabilitate all degradation of the environment caused by the commission of the
offence in terms of section 24F(2) (a) within such time and subject to such conditions as the Minister
or MEC may deem necessary; or

(b) issue an environmental authorisation to such person subject to such conditions as the Minister or
MEC may deem necessary.

The administrative fine payable in terms of this section may not exceed R10 million and must be

determined by the competent authority having regard to all relevant factors, including the following:

(a) the extent of the intention or negligence of the person who committed the offence in terms of
section 24F(2)(a);

(b)  the severity of the offence in terms of its impact, or potential impact, on health, well-being, safety
and the environment;

(c)  the degradation of the environment caused by the commission of the offence;

(d)  the behaviour of the person who committed the offence;

(e) the monetary or other benefits which accrued to the convicted person through the commission of
the offence;

(f) the degree to which the person who committed the offence has cooperated with authorities; and



(8)

(9)

(h)  whether the person who committed the offence has previously been found in contravention of this
act or any specific environmental management Act.

Except for a person mentioned in subsection (4), no application in terms of subsection (3) or any
environmental authorisation issued in terms of subsection (6) (b) shall derogate from liability under section
24F(2).

A person who fails to comply with subsection (1) or a directive contemplated in subsection (3) or (4) or who
contravenes or fails to comply with a condition contemplated in subsection (6) (b) is guilty of an offence
and liable on conviction to a penalty contemplated in section 24F (4).



ANNEXURE B: MARKED-UP, WITH EXPLANATORY NOTES

24F Offences relating to commencement or continuation of listed activity

(1)  Notwithstanding any other Act, no person may-

(a)

(b)

commence an activity listed or specified in terms of section 24 (2) (a) or (b) unless the competent
authority or the Minister of Mineral Resources, as the case may be, has granted an environmental
authorisation for the activity; or
commence and continue an activity listed in terms of section 24 (2) (d) unless it is done in terms of
an applicable norm or standard.

(2) Itis an offence for any person to fail to comply with or to contravene-

(a)
(b)
(c)

(d)
(e)

subsection (1)(a) ;

subsection (1) (b) ;

the conditions applicable to any environmental authorisation granted for a listed activity or specified
activity;

any condition applicable to an exemption granted in terms of section 24M; or

an approved environmental management programme.

(3) Itis a defence to a charge in terms of subsection (2) to show that the activity was commenced or continued
in response to an emergency so as to protect human life, property or the environment.

(4) A person convicted of an offence in terms of subsection (2) is liable to:

(a)
(b)

a fine not exceeding R5 million or to imprisonment for a period not exceeding ten years, or to both
such fine and such imprisonment, if that person is a natural person; and
a fine not exceeding the greater of 10% of the person’s annual turnover in the Republic and its

exports from the Republic during the person’s preceding financial year, or R10 million, if that person
is not a natural person.

Note: The objective of this subsection (4) is to ensure a criminal fine for bigger companies that is a proper
disincentive to contravention of s.24F. This penalty formulation in (ii) is based on s.59(2) of the Competition Act.

(5) When determining the penalty under subsection (4), a court must have regard all relevant factors, including

the following:

(a)

the extent of the intention or negligence of the person who committed the offence in terms of

(b)

section 24F (2) (a);
the severity of the offence in terms of its impact, or potential impact, on health, well-being, safety

and the environment;
the degradation of the environment caused by the commission of the offence;

the behaviour of the person who committed the offence;

the monetary or other benefits which accrued to the convicted person through the commission of

the offence;
the degree to which the person who committed the offence has cooperated with authorities;

whether the person who committed the offence has previously been found in contravention of this

(i)

act or any specific environmental management Act; and
the amount of any administrative fine paid in terms of section 24G (3) (b).

Note: This provision is intended to give guidance to the court deciding an appropriate sentence (and of course for
the parties involved in negotiations for a plea and sentence agreement). The particular factors are based on a
combination of the factors for determining administrative penalties set out in s.59(3) of the Competition Act and
the factors for criminal fines set out in 5.52 of the National Environmental Management: Air Quality Act, 2004.
Note, in particular, the reference to repeat offenders in (h), and the requirement that administrative penalties paid
under s.24G should be taken into account in the case of negligent offenders (as appears below, intentional
offenders never pay an administrative fine and cannot apply for rectification).



24G

Note:

Additional consequences of unlawful commencement or continuation of listed activity

We think it’s important to take out the reference to “rectification” to change the perceptions around this

section.

(1)

Note:
doing

A person who has committed an offence in terms of section 24F (2) (a) must immediately cease the
commencement or continuation of the activity or activities that constituted the offence and take
reasonable measures to mitigate degradation of the environment caused by the commission of the offence
and to prevent further degradation of the environment.

This provision creates a general obligation on any person that has contravened s.24F to cease what they’re
and to put in place measures not to make the damage worse. This is the “holding pattern” while decisions

are made under the rest of 5.24G. In the case of non-compliance with s.24G(1), EMIs can issue a further
compliance notice.

(2)

A person who has committed an offence in terms of section 24F (2) (a) and who is unable to show, on a

Note:

(3)

Note:

balance of probabilities, that the offence was not committed intentionally, must, to the satisfaction of the
competent authority or the Minister of Mineral Resources, as the case may be, rehabilitate all degradation
of the environment caused by the commission of the offence, without the option of applying for an
environmental authorisation in terms of subsection (3).

A person who intentionally commences or continues with a listed activity without authorisation cannot
apply for rectification, and must simply cease and rehabilitate. This is to prevent the cynical use of 5.24G
to avoid conducting an EIA.

Note that the onus is reverse one — it is the violator who has to prove to authorities, on a balance of
probabilities, that the offence was committed without the intention to do so. This envisages
representations made by the offender to the competent authority, who would make a decision on a
balance of probabilities. That decision, like any administrative action, would be subject to appeal and
review. Note, however, that this does not trigger concerns about reverse onuses in the context of criminal
proceedings that could fall foul of the presumption of innocence in s.35 of the Constitution.

Importantly, repeat offenders would normally fall into this category — once you’ve been caught by s.24G
on the basis of negligence or innocence, it would be virtually impossible to argue that you fall into any
other category but the intentional one.

Because there is no rectification application available, there can be no administrative fine — the fine
payable by the person will be a criminal fine levied by a court.

A person who has committed an offence in terms of section 24F (2) (a) and who, on a balance of
probabilities, is able to show that the offence was not committed intentionally but is unable to show that
the offence was not committed negligently, and who has —
(@) complied with subsection (1); and
(b)  paid an administrative fine determined by the competent authority in terms of subsection (7) below -
may be directed by the Minister, Minister of Mineral Resources or MEC concerned, as the case may be,
either to:
(i)  wholly or in part rehabilitate all degradation of the environment caused by the commission of
the offence, without the option of applying for an environmental authorisation in accordance
with subsection (5);
(ii) wholly or in part rehabilitate all degradation of the environment caused by the commission of
the offence, and apply for an environmental authorisation in accordance with subsection (5); or
(iii) apply for an environmental authorisation in accordance with subsection (5).

This provision incorporates the current version of s24G but makes it applicable only to parties who have

negligently commenced activities without authorisation, i.e. should have known that there was a requirement to
apply but failed to do so, or should have had better control over the subcontractors who illegally commenced



without the authorisation being in place. In this instance, the offender must stop, contain all damage and pay the
fine before the authorities exercise a discretion whether to allow that party to apply for rectification.

This discretion is important to allow authorities only to accept applications in situations where authorisation is an
actual possibility — where authorisation would never be granted, then the person would simply have to
rehabilitate under (i) above.

(4)  Subsection (3) applies to a person who has committed an offence in terms of section 24F (2) (a) and who is
able to show, on a balance of probabilities, that the offence was not committed intentionally or negligently,
except that such a person does not have to pay the administrative fine in subsection (3) (b).

Note: This provision makes the negligence provision applicable to “innocent” violators, but takes away the
penalty. Innocent violators would be those who didn’t know and couldn’t reasonably have known that they
required an authorisation, such as a member of a rural community without access to information about the legal
requirements.

(5) Where the Minister, Minister of Mineral Resources or MEC concerned, as the case may be, has directed a
person to apply for an environmental authorisation in terms of this section, that person must:
(a) compile areport containing -

(i) an assessment of the nature, extent, duration and significance of the consequences for or
impacts on the environment of the activity, including the cumulative effects;

(ii) a description of mitigation measures undertaken or to be undertaken in respect of the
consequences for or impacts on the environment of the activity;

(iii) a description of the public participation process followed during the course of compiling the
report, including all comments received from interested and affected parties and an indication
of how issues raised have been addressed;

(iv) an environmental management programme; and

(b)  provide such other information or undertake such further studies as the Minister or MEC, as the case
may be, may deem necessary.

(6)  The Minister or MEC concerned must consider any reports or information submitted in terms of subsection

(5) and thereafter may-

(a) direct the person to rehabilitate all degradation of the environment caused by the commission of the
offence in terms of section 24F(2) (a) within such time and subject to such conditions as the Minister
or MEC may deem necessary; or

(b) issue an environmental authorisation to such person subject to such conditions as the Minister or
MEC may deem necessary.

Note: Wording changed for consistency with previous sections.

(7) The administrative fine payable in terms of this section may not exceed R10 million and must be
determined by the competent authority having regard to all relevant factors, including the following:
(a) the extent of the intention or negligence of the person who committed the offence in terms of
section 24F(2)(a);
(b)  the severity of the offence in terms of its impact, or potential impact, on health, well-being, safety
and the environment;
) the degradation of the environment caused by the commission of the offence;
(d)  the behaviour of the person who committed the offence;
) the monetary or other benefits which accrued to the convicted person through the commission of
the offence;
(f) the degree to which the person who committed the offence has cooperated with authorities; and
(h)  whether the person who committed the offence has previously been found in contravention of this
act or any specific environmental management Act.

Note: In this provision, the maximum administrative fine has gone from R5 million to R10 million. The factors are
based on a combination of the factors for determining administrative penalties set out in s.59(3) of the
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Competition Act and the factors for criminal penalties set out in s.52 of the National Environmental Management:
Air Quality Act, 2004. This does not address problems of the lack of transparency regarding the determination of
fines, and we would argue that this information should be made available to interested and affected parties
voluntarily, i.e. without an application in terms of PAIA.

(8) Except for a person mentioned in subsection (4), no application in terms of subsection (3) or any
environmental authorisation issued in terms of subsection (6) (b) shall derogate from liability under section

24F(2).

Note: This provision is included to ensure that neither intentional nor negligent offenders can escape criminal
prosecution. However, in the case of negligent offenders, any administrative penalty paid must be taken into
account in determining the criminal fine. Innocent offenders are excluded from criminal liability.

(9) A person who fails to comply with subsection (1) or a directive contemplated in subsection (3) or (4) or who
contravenes or fails to comply with a condition contemplated in subsection (6) (b) is guilty of an offence
and liable on conviction to a penalty contemplated in section 24F (4).



ANNEXURE C: COMMENTS AND INPUTS

From

Comment

Koos Pretorius,
FSE

It is about money. If the fine is less than the money lost due to a later start or no start at all,
then the practice will continue. It also has to do with the reluctance from courts to make a
developer level whatever is built. All the odds are in favor of doing the illegal action and
rectifying it later on.

Personally | don’t think there is any need for it now. Everyone is aware of the need for EAs. If
it has to stay, then the fine must be equal to the profit out of the development.

Susie Brownlie,
EAP and
member of the
CER’s Expert
Panel

| question the need for a s24G application in its current form — to my mind, something done
without permission should constitute a serious offence, and the penalty should be sufficiently
onerous as to act as a major deterrent. Ideally, one wants to halt the perception that once
you’ve effectively transformed a site you’re guaranteed authorization, although it might take
some time...since that provides an incentive to carry on transforming natural areas,
potentially leading to irreversible / irreplaceable loss.

| wonder if it would be helpful to consider different types of transgression — the first where
developers simply go ahead with a listed activity and develop, knowing that asking for
forgiveness is easier than asking for permission. They’d fall into the latter category where I'd
see punishment being severe. Perhaps make it essential to ‘undo’ whatever development has
taken place (i.e. remove structures/ infrastructure) and only then apply through the correct
channels ito NEMA EIA regs. 1I'd see measures to restore/ offset (where restoration is unlikely
to be successful) essential in these cases.

The second type of transgression could perhaps be treated differently - where an
authorization has been granted, an EMP has been prepared but not yet given The Nod by the
Department, and clearing of a site has been initiated accidentally by a construction team prior
to formal acceptance of that EMP. [l know of several situations where the right processes
have been followed and applications made, but there’s been insufficient ‘control’ over
construction crew on site....]. These are, for the most part, genuine unintended events. Some
sort of penalty, yes. But nothing like for the first type of transgression. A repeat offender of
this type should face a far heavier penalty....

Charl de Villiers,
consultant

| would like to see the default presumption of guilt excised from s 24G by making allowance
for an alleged transgressor to motivate her/his actions on the basis of 'noodweer' as defined
in s 24F(3) of the Act.

| consider it unacceptable that the audi alterem partem principle only applies to individuals
who have been prosecuted under the Act, and not to people who have fallen foul of the law
due to circumstances that may not be of their own making or required an urgent response in
the face of imminent harm to the environment, people or property.

Space needs to be created for the regulator to exercise discretion in deserving cases, and for
members of the public to be offered a reasonable opportunity to explain their actions without
fear of being assaulted by a randomly wielded administrative bludgeon which, it seems, the
general culture by which the EIA regulations and specifically s 24G are enforced.

This particularly applies to agricultural contexts where landowners often have inherited
unsustainble patterns of land use and whose strategies for dealing with the environmental
consequences of this state of affairs may not be desirable, but in many instances leaves the
affected person little option but to act in self-interest without sufficienlty interrogating the
environmental consequences of that choice into account, or having the luxury of time to make
that precautionary estimation.

The effects of flooding immediately come to mind: drifts that are washed away, animals that
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cannot be watered or fed, crops, arable land and infrastructure that are damaged or
destroyed, etc.

The objective, surely, is to encourage, support and facilitiate a move towards more
sustainable land use practices through reason, resources and good example. These things do
not happen overnight.

We may be able to bash individual non-compliant farmers into lawfulness, but hyper-'paraat’,
prosecutorial law enforcement in its own right is certainly not going to cultivate a positive
attitude towards farming that voluntarily promotes and pursues ecosystem resilience and
sustainable rural development.

Maybe a 'three-strikes-and-you're-out' policy is what is needed, but at least the first point of
engagement between the state and alleged transgressor should be as neutral as possible,
aimed at establishing facts, motives and effects, and helping to find solutions to difficult
problems, rather than automatically reaching for the metaphorical ticket book and ballpoint
pen in a leering flush of Schadenfreude.

Also, administrative fines should be proportional to the irreversibility of environmental
damage, its significance and the circumstances under which the unauthorised activity was
undertaken. The calculation of the fines also need to be transparent and explicable,
considerations that are entirely absent under the current dispensation.

Directives i.t.0. s 28? Good suggestion, and especially if they can be applied in a non-punitive
fashion. By all means, punish those who deliberately and obstinately do harm to the
environment but, by the same token, demonstrate some understanding and flexibility where
reason and reasonableness demand that.

Mark Botha,
WWF

1. |Ithink there should be a decision making framework to guide S24G — to limit the
discretion of officials in their powers. Something along the lines of the decision hierarchy
for offsets. Objective would be flushing out innocent errors, unforeseen consequences vs
blatant disregard, flagrant flouting of ROD provisions etc. would need to think it through

some more

2. It should link to post ROD mitigation actions — “post fact offsets” that are so substantial
and costly that no one would use this as an excuse for no following proper process up
front

3. Could also be a useful way to get offsets considered up front in developments — those
developers that have put offsets in place could have a “presumption of negligence”
clause waived...

4. Concur with the criminal fine approach vs. an administrative fine. There should be some
guidance to separate the two streams, as I’'m sure there will be cases where an admin
fine would be sufficient for lesser offences.

5. S24G must turn out to be punitive in nature for the bulk of applicants, and the fines
should be commensurate.

Hout Bay
&Llandudno
Environment
Conservation
Group

In principle, as a purely practical expedient, there is nothing exceptionable about a
regularisation provision. In general it should not give rise to the ex post facto regularisation of
any development or land use that would not have been authorised had authorisation therefor
been sought before commencement with the relevant listed activities entailed therein. Any
decision purportedly made in terms of s 24G(2)(b) authorising an environmentally
unsustainable development or land use would be irreconcilable with the objects of the Act
and liable, on that ground, to be impugned and set aside on judicial review.

The obviously undesirable feature of the provision as it is currently formulated, however, is
the subliminal incentive it provides to the competent authority - whether that be the Minister,
the MEC or the Minister of Mines -to trade the giving of ex post facto environmental
authorisation for much needed revenue in the form of administrative fines (albeit in a
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maximum amount five times less than the maximum fine provided in terms of s 24F(4) by way
of criminal sanction for commencing with a listed activity without prior environmental
authorisation). The difference is that an administrative fine goes directly into the coffers of
the competent authority, while a fine paid by way of criminal sanction goes into the National
Revenue Fund to be disposed of in terms of the national budget and the annual Division of
Revenue Acts.

The provision for an ex post facto regularisation of a listed activity commenced without the
required prior environmental authorisation should not derogate from the criminal liability

of the person who so commenced the activity without authorisation. In other words, the
competent authorities should not be constituted as judge, jury and executioner in respect of
criminal contraventions of the provisions of the Act and should be restricted to fulfilling their
administrative function of ensuring that development and land use is environmentally
sustainable. Section 24G, as currently worded creates an unwholesome confusion of the
competent authorities' functions within the Act's statutory objectives.

Dealing with the punitive consequences of contraventions of the Act should be left to the
independent institutions constitutionally created for those purposes, namely the prosecuting
authority and the courts. Section 24 (2A) should therefore be repealed and substituted with a
provision something like this:

'Any application in terms of subsection (1) and any environmental authorisation issued in
terms of subsection (2)(b) shall not derogate from the applicant's liability in terms of section
24F(4) for having failed to comply with, or having contravened section 24F(1)(a) or (b).'

It is arguable that s 24G(2A), as currently worded, offends against the doctrine of separation
of powers and is unconstitutional.

Nicole Barlow,
ECA

One part of me is loath to advocate the complete abolition of the Section 24G process
because it does at least afford the environment some justice, if the process is run correctly.
...The Section 24G process is actually a tool that’s used by the developer to develop in a
sensitive area, especially if he feels he won’t get authorisation from the outset. Bribes are
paid by the developers to the officials and the development is inevitably allowed to continue.
The defence of the developer has become known as the “scrambled egg” approach, they state
the damage has been done so they might as well be allowed to continue and of course they
guote at length all the jobs that will be lost, etc. The fines were ridiculously low when
compared to what the developer stood to gain from his development continuing.

I'd like to see certain conditions placed in the Section 24G regulations such as exclusions, if
you build in a wetland, or in any really sensitive area, you cannot do a Section 24G, you go
straight to illegal, demolition and rehabilitation.

I’'m not sure if this is feasible, but all Section 24Gs should be handled by the National
Department of Environment, not that | think they are any better if you look at the RoD for the
Pan African Parliament, but they might be a little more immune to the high levels of
corruption than the provincial departments.

Section 24G fines should not be negotiable, they should be so high that they actually serve as
a deterrent. The fine should equate to 50% of the total value of the whole development,
which essentially means that the development will have NO profit margin and the fine has to
be paid upfront and cannot be appealed. My only problem with making it part of a criminal
process is it means they have to go through court, not only is this time consuming and
cumbersome due to the extreme problems at all courts at the moment, but then the decision
is left with a judge who has no understanding of the environment and the consequences of
what the developer has done. I've seen shocking decisions made by even the best and longest
standing High Court Judges...

The one problem is that many developers work across different provinces, which is also why |
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suggested the National department take over Section 24G’s, because if you want to
implement a system where you only get to make ONE mistake, and that if you’ve already had
a Section 24G you can never submit another one, how do control that without a central
system.

The directors of companies should also be held personally accountable. They need submit the
application under each directors Identity number, because the directors can dissolve one
company, start another company and keep repeating these mistakes.

If we go for a total abolition of the Section 24G process as it stands at the moment, then it has
to be replaced with something better and stronger, you cannot remove it and leave this
gaping hole where there was once at least some semblance of repercussion for a developer
that broke the law. But, Section 24G as its currently written is weak, open to enormous levels
of corruption, is not being enforced properly and the fines are so low they serve as no
deterrent what so ever.

| hope my layman’s suggestions can assist.

Adv Tsheko
Ratsheko,
Johannesburg
Bar

| have not been following on the implementation of section 24G (and have not seen the latest
proposed amendments) but it appears that it remained an ex post facto authorisation - which
was only an aspect of its purpose. All section 24G applications were generally approved once
the administrative fine was paid.

Section 24G(2)(a) authorises the Minister or MEC (after considering the report and payment
of a fine) to direct persons to cease the activity and rehabilitate. This aspect of the section is
not implemented (at least to my knowledge).

Problems with this section is that:

1. Section 24G(2) is couched in permissive language — where it matters most ie execution of
the decision: ...”upon payment of the administration fine not exceeding R1m, the
Minister or MEC must consider the report and thereafter may (a) direct the person to
cease....or (b) issue authorisation.. (proposal is to change it as
follows...thereafter[may]must..

2.  We should then add a section which requires the Minister or MEC to publish reasons for
either decision taken

3. | do not recall if guideline for calculating an administrative fine was ever a publish as a
regulation. The calculation is not clear and the administrative fine must also be increased

4.  Avoidance (See attached legal opinion) Note: This legal opinion from senior counsel
concludes that the disadvantages of applying for s.24G outweighs the advantages of
doing so.

Margie Donde

As far as | understand it 24G is used when someone does not know that what they were doing

was illegal —i.e they did not know the law.

* Section 24G fines should not be negotiable, they should be so high that they actually serve
as a deterrent. The fine should equate to 50% of the total value of the whole
development. Developers in our area build in the cost of the 24G if they get caught.
Therefore it is not a deterrent — rather they use it as a way to do what they want and if
they get caught they have a process by which they can then become legal.

* The directors of companies should also be held personally accountable

* Ifyou are in contravention once you should not be able to state ignorance a second time
and they should then have to demolish the whole development

*  You should not be able to appeal the fine — we have an illegal cement factory in our area
that has used the 24G process to continue their cement making — they do sidings for
Gautrans- while they appeal the fine — this has now been going on for 3 years!

* The development/ illegal activity should stop until all fines are paid and rectification is
done

Aiden Beck,

| think we are seeing a lot of these original 24G obligations falling by the wayside in the

13




Oyster Bay Mossel Bay Desalination Plant, that MEP has a concern with.

Reserve

Paul Hoffman SC | Surely the best medicine for the “gewraakte” section 24G is a good draft of euthanasia
Director vanishing oil, administered liberally to its entire body until it disappears completely?

Institute for
Accountability in
Southern Africa

Angela Andrews,
LRC

One of the issues is the fact that the fines are apparently not very high and are determined (I
hear but need to check) by guidelines from DEAT or somewhere else where fines are worked
out. I need to find out about this. The net effect is that provincial authorities feel that they
don’t have much say in the fines. In some of the more remote provinces | hear that there is a
lot of bullying of officials by errant developers who use strong arm tactics and political
pressures. It is estimated that in some provinces up to 15% of developments go through the
24G route. So NEMA is being completely undermined. Not sure what the solution is. Abolish
24G!!l  Or make 24G go through the central government where there is less corruption.

All this has to fit in to the NEIAMS strategy as well so | don’t know why it is being dealt with in
a piecemeal process.

Yolan
Friedmann, EWT

The environmental legislation in this country must be the only case of ‘ignorance of the law is
not only a good excuse but allows you to be forgiven with the right paperwork...” by its very
track record, S24g can be called a failure, even if its intentions could ever be said to be pure...

Rynette Coetzee,
EWT

Indeed food for thought. | think there are too many people who are abusing the S24G system,
by initiating development or any listed activity without the necessary permits, as they know
they will most probably get away with an administrative fine. However, if the fine was linked
to a crime (admission of guilt with a criminal record) they may think twice before actually
embarking on such illegal trips. | am just thinking of the quarry on the Bronberg (where the
Juliana’s Golden Mole sole colony exists) and the fact that they are still doing whatever they
please, irrespective of an administrative penalty and a mining ROD that was apparently only
valid for five years. | am still trying to get to the bottom of this problem. In the mean time they
are excavating into the habitat of these moles (listed as Vulnerable on the IUCN Red Data List)
and no government authority wants to take action.

Patrick Dowling,
WESSA

1. Does s24G fulfill some function? Is there a need for a mechanism to authorise illegal listed
activities? Or should it just be abolished and rehabilitation be dealt with under a s28
directive (or activities stopped and a fresh EIA application be submitted)? Though there
may well be instances when bona fide mistakes are made and regularization would be apt,
the presence of this clause will unfortunately be exploited ito of easier to ask for
forgiveness than permission. Would be better to review activities that trigger ElAs.

2. If so, in what circumstances should a violator be allowed to submit a rectification
application? None.

3. Should a violator be allowed to submit more than one rectification application? No.

4. Should an authority have a discretion to accept a s24G application, or should all
applications at least be processed? No discretion. Very minimum should be new process
with 1&APs (perhaps a shortened one)

5. What about that administrative fine — should this perhaps be in the form of a criminal fine
imposed in terms of a plea and sentence agreement in a guilty plea? (which will at least
give the applicant a criminal record)? Would be contradictory to spirit of amendment

Andrew Muir,
Austen Smith

1. Does s24G fulfill some function? Is there a need for a mechanism to

authorise illegal listed activities? Or should it just be abolished and

rehabilitation be dealt with under a s28 directive (or activities stopped

and a fresh EIA application be submitted)?

| BELIEVE THAT S24G IS A VITAL PART OF THE ADMINISTRATIVE PROCESS. THE CRITICAL ISSUE
IS TO BRING ALL POTENTIALLY DAMAGING DEVELOPMENTS / ACTIVITIES TO The ATTENTION
OF THE AUTHORITIES. THEREFORE THE PROCESS SHOULD ENCOURAGE A GENUINE
DEFAULTER WHO DIDN'T KNOW BETTER TO REPORT A MISTAKE TO THE AUTHORITIES AND TO
HAVE THE MISTAKE ASSESSED. | DON'T THINK THE CURRENT MODEL PROVIDES ENOUGH
ENCOURAGEMENT TO THE ACCIDENTAL DEFAULTER.
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2. If so, in what circumstances should a violator be allowed to submit a

rectification application?

A DEFAULTER SHOULD BE ENCOURAGED AND ASSISTED IN REPORTING NON COMPLIANCE
AND SHOULD AUTOMATICALLY BE PENALISED, OR RATHER A LIGHT PENALTY FOR NON
COMPLIANCE, IN THE FORM OF A SMALL ADMIN FINE SHOULD APPLY TO A FIRST TIME
DEFAULTER. HEAVIER FINES CAN BE LEVIED AGAINST REPEAT OFFENDERS OR IN SITUATIONS
WHERE MORAL WRONGDOING E.G. A MAJOR DEVELOPMENT WHICH A DEVELOPER SHOULD
KNOW REQUIRES AUTHORISATION, IS APPARENT.

3. Should a violator be allowed to submit more than one rectification

application?

YES, GET THEM INTO THE SYSTEM WHERE THEY CAN BE PROPERLY ASSESSED AND DEALT
WITH APPROPRIATELY. THE BALANCE NEEDS TO COME INTO THE MODEL TO PREVENT S24G
BEING AN EASY ROUTE OUT.

4. Should an authority have a discretion to accept a s24G application, or

should all applications at least be processed?

ALL APPLICATIONS SHOULD BE PROCESSED BUT, THE OUTCOME MAY BE NO APPROVAL WITH
AN REHABILITATION ORDER. AUTHORISATION MUST NOT BE A FAIT ACCOMPLI AND THERE
NEEDS TO BE A STRENGTHENING OF THE MECHANISM TO PROVIDE FOR THE REHABILITATION
PROCESS.

5. What about that administrative fine - should this perhaps be in the form

of a criminal fine imposed in terms of a plea and sentence agreement in a

guilty plea? (which will at least give the applicant a criminal record)

Any other thoughts and particularly suggestions for improving s24G will be

incorporated into a submission to DEA.

THE ADMINISTRATIVE FINE SHOULD BE MINOR, IT SHOULD ONLY BE THERE TO ENCOURAGE
THE CORRECT PROCEDURE AND TO PUNISH NON-COMPLIANCE. IF, ONCE THE ASSESSMENT
HAS OCCURRED IT APPEARS THAT HARM HAS BEEN DONE THEN FURTHER PUNISHMENT
MUST BE AVAILABLE AND MUST BE USED. THEORETICALLY THE HARM COULD HAVE BEEN
AVOIDED THROUGH THE EIA PROCESS AND THE FACT THAT THE PROCESS WAS IGNORED
MEANS THAT THE PERSON LIABLE MUST BE PUNISHED AS NECESSARY. THIS SHOULD BE IN
THE FORM OF A PUNITIVE REHABILITATION ORDER WHICH SHOULD BE ADMINISTRATIVE AND
NOT CRIMINAL. THUS AN INNOCENT WRONGDOER WOULD BE FACED WITH A LIGHT ADMIN
FIN TO PROCESS THE APPLICATION AND, IF HARM HAS BEEN CAUSED, A FURTHER ADMIN
PENALTY PROPORTIONAL TO THE HARM CAUSED.

A WILFUL WRONGDOER WOULD AND MUST, ALSO FACE CRIMINAL PROSECUTION WHERE
PUNISHMENT IS CALLED FOR BY THE CIRCUMSTANCES.

Mercia Komen

In a nutshell, I am proposing that transgressors be severely fined; that rehabilitation or
remediation be funded by the transgressor; that the affected parties (or the environment
where no one cares) are able to discern where the fine has been used to right the wrong in
the receiving environment.

The latest compliance and enforcement report indicates that almost every province deals with
"illegal listed activities" as a prevalent crime. | surmise that this results in a great deal of unit's
time being spent on functions which should be done by impact assessment and management.
Consequently we create massive inefficiency. Suggestion: | do not say this lightly, but it seems
more pragmatic for EMI's to assess the contravention, and follow the prescribed process for
contravention. This should be a discretely separate process from the attempts to rectify. The
transgressor should pay the penalty (and/or do the time) and then be required to place before
the competent authority two separate documents - one the application document which
would have been required for the development which now exists, and the other a
rehabilitation plan for the development which exists. Placing both these documents as
separate proposals before the competent authority reduce the tendency to assume that the
development will/should be left intact.
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Suggestion: | would also propose that the fine should be correlated with the value of the
development. It is no deterrent to ongoing crime, or compensation for the resulting
administrative burden for transgressors to be fined so low that it is a viable financial
alternative to conducting the required process.

| am saying, for example, that if the development is valued at R 5 million, the fine should be
R5 million where the development will be retained.

The State should then deploy that fine specifically in the area of the development and
specifically to balance the negative environmental impacts on the Interested and Affected
parties. This is not in place of what the transgressor may be required to do, but in addition
to. It should be very clear to the I&AP how and where the penalty has been applied.

In the case where the development will be demolished, the R 5 million fine used in this
example may be used to offset the remediation costs. | would hasten to add that the service
provider should be appointed by the State for the portion of the rehabilitation that will be
funded by the fine.

| take cognisance of the administrative burden my solution is placing on a finance function. |
feel that Section 24 G application harm the I&APs twice over - and we need to take that into
account, and it is the I&APs who need to KNOW that things have been set right.

My experience with 24G has the following frustrations:

1. The rectification option is generally assumed to be the final outcome. There is
insufficient attention on the transgression, and the option to rehabilitate.

2. The process is often hurried, inadequately dealt with and the assessment of the impact
minimised.

3. Public participation is poor - process is poorly communicated, the attitude of the
transgressor /consultant is not conducive to engagement (as the deed is already done)

4. The authority to force the transgressor to rehabilitate must be clear, and there has to be
willingness to go that far (and then be widely publicised)

5. On the one hand the REAL impacts are available, and should be reported in detail,
including an evaluation of how the transgressor self-regulated. This will attest to the
sense of accountability and responsibility of the transgressor and should be factored
into the decision making. Someone who both transgresses and needs to be compelled
to be environmental responsible cannot be regarded as civic-minded. On the other
hand, the transgressor cannot fully report on impacts because some of the impacts will
have irreparably destroyed environmental elements. The assessment in some ways
needs to be MORE comprehensive, looking wider than the subject property.

6. Where the transgression is in keeping with the strategic/ spatial plans for the area or
precinct, the focus needs to shift to cumulative impacts - to answer the question, would
this development be consider "one too many". If this is not the case, the transgressor
should be fined severely, and as discussed above, the fine used for a local project which
will have a long-term positive impact on the local environment (a buy-back centre in an
industrial area, a park for workers to enjoy in their breaks, establish an environmental
centre in the nearest dormitory, etc.

There is the case of the [name provided] Lodge in the [name provided] Protected
Environment. The provincial authority dropped the ball, but were reluctant to deny
authorisation when the situation was forced into the S24G process. The consequence is a
travesty of the law which provides for formally protection of special areas (NEM:PA). The
[name provided] Protection Association is in court on this case - a typical S24G scenario of
power and influence riding roughshod over the law. This is the example we need to prevent
while still allowing a mechanism for those who are foolish and ignorant not to lose
developments which are beneficial to society.

In this instance the developer convinced province that too much money had already been
spent and that demolishing the lodge was not an option. Here the authority did not
adequately evaluate the precedent being set, and how it was failing (would in the future be
compromised... ) to give effect to the NEM:PA. Sometimes an offset is not possible, and
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weighed against the long-term implications and trends, the only answer is severe penalties
and the long road of rehabilitation. The great risk is that a spat of "bankruptcies" follow. It
should then be clear that the conditions apply to a new owner, even where the owner is a

financial institution. In this way, we will foster more attention to environmental law by all

parties (including financiers), and need but a few costly examples to pave the way.

| feel sure | have added nothing new. Thank you for the opportunity to at least feel
empowered to do something about the issue.

Cara Stokes,
consultant at
CSEnvironmental

1. Does s24G fulfill some function? If there is a delay from the department side and the
applicant had begun their EIA application, but just administrative action was not followed
by the department in authorising the activity, and/ or if the activity had other major
financial or environmental consequences if the project was not to go ahead immediately. Is
there a need for a mechanism to authorise illegal listed activities, if the activity was
conducted in a response to an emergency? Or should it just be abolished and rehabilitation
be dealt with under a s28 directive (or activities stopped and a fresh EIA application be
submitted)? Rehab should still be dealt with in terms of s 28 directive.

2. If so, in what circumstances should a violator be allowed to submit a rectification
application? If it was in a response to environmental emergencies or public interest (This
could include activities such as upgrading roads which are already existing or upgrading
sewerage farms) or an exemption route was not explored/ or the EIA regulations have
changed and limits which were previously adopted and are no longer adopted should now
be deemed exempt from any 24G application due to the recent changes.

3. Should a violator be allowed to submit more than one rectification application? Yes, but
the judgement of each 24 g should be based on its response to environmental emergencies
or public interest, one town could be particularly bad and the mayor may be the person
applying for the section 24G’s.

4. Should an authority have a discretion to accept a s24G application, or should all
applications at least be processed? Applications should be processed by a panel of
respected environmental/ legal government professionals, where if blatant disregard for
environmental matters concerning a particular project were obviously exercised and the
violator cannot prove that they took any reasonable measures to ensure that
environmental matters were considered the violator should be given a criminal record
which can be plea bargained in terms of a community service sentence as well as a
monetary fine which shall be partially used to fund a particular community project that the
violator must engage in. The community projects must promote the interests of
sustainability and show that fines are being used to promote the interests of sustainability
and not otherwise used to promote individual interest. After 5 years a 24G applications
should only engage emergency responses. If a violator is found to having had engaged in an
activity the requires an EIA after a 5 year period (No emergency response can be proven)
they should be charged in terms of section 24 and the EIA regulations where criminal
sentences could be converted to sustainable community service and rehabilitation
directives are issued or the judge orders the violator to follow any instructions given to
them by the relative department involved in the 24G application.

Carolyn
Schwegman,
WESSA

s24G does not in any way seem to be a deterrent to those developers (including municipalities
who do know the legislated EIA procedures) to ‘fast track’ a development seeking to legalise it
once begun or completed. Not many applications have come across my desk but in almost
every case the fine has been reduced by almost 50% on appeal by the applicant. This seems to
trivialize the process.

Judith Taylor
and Rachel
Adatia, ELA JHB

Does s24G fulfil some function? Is there a need for a mechanism to authorise illegal listed
activities? Or should it just be abolished and rehabilitation be dealt with under a s28 directive
(or activities stopped and a fresh EIA application be submitted)? — | propose the latter

If so, in what circumstances should a violator be allowed to submit a rectification
application? — Dependant on the severity of the violation, in the case of blatant violations, the
violator must pay all rectification costs and be disbarred from continuing

Should a violator be allowed to submit more than one rectification application? - NO
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Should an authority have a discretion to accept a s24G application, or should all applications
at least be processed? — They be processed

What about that administrative fine — should this perhaps be in the form of a criminal fine
imposed in terms of a plea and sentence agreement in a guilty plea? (which will at least give
the applicant a criminal record) — Yes

Regarding the fine - definitely should be a criminal fine, and | think it says a max of R1 million
in the act - which seems very low to me! Should they not be fined in proportion to the cost of
the development - a % of cost/expected profit?

Chrissie Cloete
Obo Plettenberg
Bay Community
Environment
Forum

Our experience of this has not been a positive one, particularly with the current drought
situation and following the floods that we experienced in the Southern Cape in 2007/08.

We believe that the S24G process is being abused by developers and some authorities as a
loop hole to fast track their agendas and to avoid the delays associated with following the
normally required processes.

The Bitou area is currently faced with what we believe to be badly managed water resources
and associated infrastructure which is impacting severely on our rivers, wetlands and
estuaries. Much of this can be associated with fast tracked developments, including the
installation of a desalination plant without proper studies being implemented and the
abstraction of water in dry periods when rivers are running below the required reserve. In
addition to this, bank stabilisation is taking place without a holistic approach, rocks are being
dumped into the sea and estuary to prevent erosion and sea walls and gabions are being
installed. When queries are made about these activities, we are told that the constructions
are being done during/in response to "emergency" situations and following a S24G process.

We believe that there should be appropriate financial penalties involved with following this
process and that it should only be utilized during legitimate emergencies - this to be
determined by a special committee/authority. Stricter penalties for unauthorised
developments, such as having to demolish the building site and enforcing rehabilitation of said
area, would discourage developers to abuse the S24G process.

We hope that this situation can be remedied and that stricter controls will be put in place.

Chris Galliers,
WESSA

Section 24G of NEMA has long been an issue of contention where there is potential for abuse
by proponents. The major challenge that is needed, is where a reasoned and fair process is
implemented that will deter developers from a “develop now and seek forgiveness later”
attitude, rather than get authorisation through a legal process. At the same time there is merit
in having a process that also employs discretionary input.

Concerns:

1. Having a fixed limit on the payable fine, needs to be changed. The fine needs to take into
account the financial scale of the development. Developers should not see S24G as a process
from which they are able to benefit. WESSA has witnessed numerous examples where the
fines given for a transgression have been almost welcomed by the proponent. What may have
looked like a substantial fine is rendered insignificant once one analyses the scale of the
development and the financial benefits accruing in both the short and long-term. The solution
is to have realistic fines that are relative to the scale of the entire development and the
formula used to get to the fine amount is one of transparency.

2. As S24G applications are often made as a result of not having attempted an EIA. This can be
beneficial to the applicant who uses this avenue as a way of avoiding public involvement.
There is no I&AP involvement in the S24G process. Public participation may well be able to
add value, especially if an external review panel for S24G applications was constituted. In
addition, such a review panel could be used as a monitoring committee to make sure that the
terms of reference from the final decision has been complied with.

3. A significant failing is that alternatives are never considered in this process.

4. It is also hard to measure the impact of the project if you don’t have the background
information, so what scale will be used by the developer in measuring damage?
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So, the following needs to be assessed by the specialist:

* The scale and magnitude of the impact?

* Whether the transgression was a bona fide mistake?

* Was irreparable damage been done to the environment?

* What is the loss in terms of ecosystem goods and services?

* What is the loss to heritage, sense of place, cultural or pure existence values?

* The pre-impacted area must be described

* A full evaluation must be done of the site suitability and alternatives had no

development occurred.

* Develop a public participation and input and social context of the development

¢ Alternatives for existing illegal infrastructure

* Environmental impacts of illegal structure needs to be considered

* Consider secondary impacts

* Detail the impact and potential for rehabilitation.

* Provide scenario based alternative courses of action with recommendations.
5. Is there a register of offenders kept by authorities so that if a second application is
submitted by the same developer, then it is taken into account?
6. Another concern is that S24G can also be misused by the authorities. It can be a tool that
looks to rectify errors that they did not identify in the first place. This means that although
there are numerous concerns with regard to S24G, there are many linked issues that need to
be addressed (such as having sufficient compliance and monitoring capacity) in order to
prevent the need for S24G application submissions.
7. The S24G process involves the appointment by the developer (or perpetrator), of an EAP, to
produce a report containing mitigation measures. The issue of independence is raised and
thus the need for some level of public participation involvement and independent review
panel is needed to add balance to the process. This is definitely a case whereby the
competent authority could appoint an independent consultant rather than the developer.
8. In serious cases (a list of criteria that determines what constitutes being serious needs to be
established) there should be little room for negotiations and no attempt should be allowed to
validate any illegal development or part thereof. The developer should start with rectification
and rehabilitation and only then once complete, could the developer apply to start an EIA.
What is needed is a process that reflects genuine independence (without fear or favour),
accountability, sound agreed methodologies and stiff penalties which includes full
rectification/rehabilitation. At the rate at which we are experiencing land transformation, we
cannot afford an almost impunitive process.

Prof.Tumai
Murombo,
University of the
Witwatersrand

My 2 cents is that only person who violate the EIA laws without knowledge of the EIA laws
should be entitled to S24 G rectification (i.e. Applicants who did not know and could not
reasonably have known that the activity concerned required an EIA). Otherwise applicants
who knew and should have reasonably known of the legal requirements must simply be
penalised through s 28, 24F and be asked to stop and rehabilitate without the option of a
rectification procedure. And remember everyone is presumed to know the law! It follows that
a person, company or connected other cannot submit this application more than once, as by
then they develop the necessary knowledge of the legal requirements for activities they are
likely to engage in.

Lea September,
consultant at
ILISO (and doing
Masters in Env
Management on
this topic)

If S24G is to serve its purpose and make a positive contribution to environmental
management and governance, it is absolutely necessary that it be supported by effective
enforcement. Otherwise, it is simply handled as a formality/rubber stamping exercise, adds no
value, and encourages abuse (both by the public and private sector).

Deliberately bypassing a lengthy and costly EIA process can as a result become an attractive
option because the possible fine incurred and the risk of prosecution is relatively low, and the
likelihood of receiving an environmental authorisation is relatively high.

The fine system contains potential for corruption, | am not sure how that can be addressed.
The fines applied in terms of S24G are hardly a deterrent for corporate offenders to
deliberately bypass the EIA process and accordingly do not prevent repeat offenders.

The issue of fines should be envisaged together with that of enforcement to avoid repeat
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offenders.

EAPs also have a role to play in informing proponents of the proper process for obtaining
environmental authorisation; some EAPs have recommended that proponents commence
activities before the EA is issued, resulting in unnecessary S24G applications.

John Wesson,
National
Association of
Conservancies of
South Africa

* The process needs to be more transparent especially the determining of the fine on their
scale. One or two stakeholder NGO representatives should be party to the allocation of
points by a senior official. Looking at the criteria of the scale it is a joke as one will find the
person allocating the points has never been on site.

* There should be a min of say 10% of the value of the development as the baseline for
determining the fine

* The six month amnesty period ended in 2005. Anyone breaking the law now should be
charged in court and have a criminal record if found guilty by a judge

* Open to corrupt practices “easier to plead for forgiveness than follow the law”

* lllegal developments in protected areas should be equal to poaching in the severity of the
punishment

* The establishment of No Go areas as proposed to the ministers will remove the “ did not
know” aspect

* |gnorance of the law cannot continue to be used as an excuse and that is what 24G is in
effect

* The judge should decide on demolition and rehabilitation as part of the sentence
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APPENDIX C

National Environmental Management Laws Amendment Bill, 2011.
Proposed amendments to Sections 24F and 24G of NEMA




Amendment of section 24F of Act 107 of 1998, as amended by section 3 of Act 8 of 2004 and
section 5 of Act 62 of 2008

7. Section 24F of the National Environmental Management Act, 1998 is hereby amended by
the substitution for subsection (1) of the following subsection:

“(1)  Notwithstanding any other Act, no person may-

(a) commence an activity listed or specified in terms of section 24(2)(a) or (b) unless
the competent authority or the Minister responsible for [of Minerals and
Energy] mineral resources, as the case may be, has granted an environmental
authorisation for the activity; or”

Amendment of section 24G of Act 107 of 1998, as amended by section 3 of Act 8 of 2004
and section 6 of Act 62 of 2008

8. Section 24G of the National Environmental Management Act, 1998 is hereby amended -
(a) by the substitution for the introductory portion of subsection (1) of the following:
“(1)  On application by a person who-

(a) has committed an offence in terms of section 24F(2)(a);

(b) has commenced, undertaken r conducted a waste management activity
without a waste management licence as contemplated in section 20(b) of the
National Environmental Management: Waste Act, 2008;

(c) has commenced or continued with a listed or specified activity in an
emergency response situation so as to protect human life, property or the
environment

the Minister, Minister responsible for mineral resources [of Minerals and
Energy] or MEC concerned, as the case may be, may direct the applicant to -”;

(b) by the substitution for paragraph (b) of subsection (1) of the following paragraph:

“(b)  provide such other information or undertake such further studies as the
Minister, Minister responsible mineral resources or MEC, as the case may be, may deem
necessary.”;

(c) by the substitution for subsection (2) of the following subsection:

“(2)  The Minister, Minister responsible for mineral resources or MEC concerned,
as the case may be, must consider any reports or information submitted in terms of
subsection (1) and thereafter may-

(a) direct the person to cease the activity, either wholly or in part, and to
rehabilitate the environment within such time and subject to such conditions
as the Minister, Minister responsible for mineral resources or MEC may
deem necessary; or

(b) issue and environment authorisation to such person subject to such
conditions as the Minister, Minister responsible for mineral resources or MEC
mat deem necessary.”;




(d) by the substitution for subsection (2A) of the following subsection:

“(2A) A person contemplated in subsection (1) must pay an administrative fine,
which may not exceed [R1 million] R5 million and which must be determined by the
competent authority, before the Minister, Minister responsible for mineral resources or MEC
concerned may act in terms of subsection 2(a) or (b).”,

“(4) Subsection (2A) is not applicable to a person who has commenced or continued
with a listed or specified activity in an emergency response situation so as to protect human
life, property and the environment.




APPENDIX D

North Gauteng High Court judgment in the matter opposing Pretoria
Timber Treaters cc v. The Gauteng Department of Agriculture,
Conservation and the Environment
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I THE NORTH GAUTENG HIGH COURT, PRETORIA

[REPUBLIC OF SOUTH AFRICA]

CASE NO: 53710/2008

In the matior between:

PRETORIA TIMBER TREATERS CC Applicant

and

KHABISI MOSUNKUTO N.O. Respondent
{(in nis capscity as the MEC for Agriculture. Conse vation
nd the Ensronment)

BELSTE WHICHEVER 1S NOT APPLICABL

MOTHLE & J

- BIGNATURE -
Pretoria Timber Treaters CC ("fhe sipplicant’) seeks an order
viewing and safting aside the admiuustrative Tine in the amount

of RE22 500 .00 ("the fine”) imposed by Khabisi Mosunkuto in his
capacity as Member of the Execulive Councl (MEC) for

agriculture, Conservation and the Eawironment, Gauteng (“the

Respondent’)
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HMinister or the MEC of Environment in a Province, to | impose a
fne not exceeding R1 millicn 1o any person or entity that
conducts any activity which is a listed activity in terms of the Act,
vathout first having obtained pricr authorisation from the said
Minister or MEC. Sechion 24G of NEMA in particular authorises
the Minister and the MEC fo impose a fine in | nces where |
i found that the person or entity has been involved in a
prohibited or histed activity and has filed a rectification
application. A rectification applicatioy is brought in instances
where the party involved has beer ergaged in the listed activity

prior to obtaming approval and now seeks {o do so

The Applicant 1s engaged in the business of the construction and
operation of timber treatment used fo structural purposes. The
wood is treated using different conzentrations of waterborne
wood preservative chemicals such as copper —~ chrome — arsenic

and borate

Booso1s
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ir 2006, This triggered a search for an alte rnative venue from

which it could conduct business.

£ at February 2006, the Applicant had not yet found a suitable
znd authorised venue from which to conduct its business and,
zceording to its version, the landlords extended the rental of the
remises from which they were trading to the end of February
2007, During January and February 2007 the Applicant found
snd secured a new sife to which i relacated. This site is Portion

238 of the farm Mooiplaatz 367 JR 1 the area of Donkerhoek,

within the jurisdiction of Kungwint Mur icipality in Gauteng

It s this late location of new and suitable premises, whic

according to the Applicant. caused it to relocate without first
obtaining prior approval from the Respondent, by way of
submitting  an application for  the  Environmental  Impact

Assessment ("EIAT) for the area.

isions of the Act, then set up his

cmimencad business which,

dioo4,016
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terms of Section 24G of NEMA as rectification application for
tF & unlawful commencement or continuation of a listed achivity.

It s common cause that the activity i which the Applicant was
irwvolved s a listed activity, which has been identified by the
Minister n terms of Section 24 and Section 240 of NEMA, as
having a detrimental effect on the ervironment and which may
rot be commenced without prior written authorisation from the
competent authority. Such activities a e listed in the schedules o

t1e Act as published from time to tme by the Minister

Upon receipt of the rectification application, the Respendent

P

caused an investigation 10 be conducted on the premises of the

-~

Applicant, which was done durig or about July 2007.
Subsequent thereto, and & necessary step prior to the
consideration of the rectification application. the Respondent

notified the Applicant that a fine in the amount of R52 22 500.00

payment of the fine is a precondition to the further processing of

cation application.

doos o018
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<008 In that letter. the Respondent mentions. amongst others

tat the fine has been imposed using a penalty calculator

e,

i

frefocol and guidelines which have been developed by the
Mational Department as well as Frovincial Departments to
ensure uniformity, coherency and consistency in the imposition
cf fines in terms of that section.  In the same letter, the

Fespondent points out that the Applicant, if dissatisfied. may

apply o the High Court for a review of the decision.

The factors taken into consideration s part of the calculation of
the fine include, amongst others, social impact, social benefit
v sual impact, biodiversity impact, nose impact, sense of place

and most imporiantly, the Applicant profile

The Applicant considers the fine to b excessive and feels that

the Respondent did not apply its mind to the representation it

s

b

had made, was unreasonable and acizd arbitrarily. This resulted

ir- the present application for an order seeking review and setting

it is not disputed

@ioos 018



22709 2009 11:59 FAX

L

4.2

tre Respondent is an administrative action as defined by PAJA.

As such, like all other administrative actions, it may be reviewed

ot set aside on the grounds as set out n Section 6 of PAJA

The Applicant sets out as the grounds for the review and setting
auide of the decision and the intenions in support of those

grounds that

The content of ifs application for rectification was not
considered when the fine was celermined The Applicant
contends that there is no indication in the letter advising of
the fine nor i the letter givirg 12asons that the decision-
maker had reference to the volun inous document prepared

by the Applicant’s environmenial specialist,

The Applicant alleges that no mention was made of
“information provided by yourseliT In addition thereto, the

Applicant alleges that despite the attorney's request, the

reasons are silent as to the method of operation of the

dioor/o1s
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The decisicn maker has not se out whether any similar
applications have been brought within its jurisdiction, what

the outcome thereof was, and whether these have heen

taken into consideration,

The reasons fumished do nol indicate what score of
welghting each factor was given and how each such factor

was assessed, based on the Applicant's application;

The letter providing reasons makes reference to the
Applicant’s attorney’s letter datec 29 May 2008 when in fact
there is no record of such a letter being sent. This, the
Applicant alleges, raises a susgicion that the Respondent

was using a precedent when presarnng its reasons:

The Applicant concludes by saying that it suspects that the
Respondent applied the penaly calculator mechanically,
without due consideration for the applicabiity of the

Applcant’s apt

of rationality and

Goos /o018
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reasonableness and on those grounds also shouid not be

sllowed to stand and should be set aside’ and

£
i

The Applicant contends further trat the reasons which have

been given for the decision 10 IMpose the fine are not

s

sufficiently adequate as conterplated in Section 5(2) of

PAJA and that it should therefore be presumed that the fine

was imposed without good reaso .

The Respondent filed an answering atfidavit to these allegations,

cenying that the decision he 100K was untawful, unreasonable

en

(5

procedurally unfair.  Attached to the & nswering affidavit 1
¥ o

t~e weighing and scoring used to determine the fine.

“he Applicant did not file a reply to the Respondent’s answering

83

ffidavit.  The Respondents averments therefore stanc

nncontested.
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oif Court. The same Rules, pro widle

i filed, the Applicant is gwen a7 opportunity to file a
s ppiementary  affid it to amend andior add or vary its

azplication before the Respondent can provide an answer. if

£, record of proceedings was delivere t the Applicant did not

ary affidavit | raise this matter as | notice that

(O]

i1 its founding affidavit, the Applicant makes an al legation in

cupport of its grounds for review amongst others, that the

Respondent failed to supply adequae reasons for its decision

and on request, failed to make ava lable to the Applicant the

[Ty
P

nalty calculator in how it armved at the fine it did
Notwithstanding the fact that the Raspondent made available

such information in terms of records of proceedings as well as
wit of such document, the

an annexure to the answering affide

failed to deal with these averments, amplitying s

plzmentary affidavit or at the

Goio/0186
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It seems to me that the essence of this application, is to seek a
relief that would result in a review f the amount of the fine
imposed, The Applicant does not chellenge the authority of the
Respondent to impose the fine, the validity of the protocol and
the guidelines including the calculator ised to determine the fine.
Though Applicant's counsel made suomissions guestioning the
calculations made by Respondent the Applicant faled on the
papers to raise this challenge, but rather only concerned with
vihat is regarded as an exorbitant fine. This 1s evidenced by the

fact that it did not amend, add or vary its grounds of review, in

+ e e
Spit

ais

of the fact that it had recewed an explanation and an
znnexure from the Respondent concerning the calculation of the
fne. The Applicant further failed to de monstrate in what way the
RRespondent failed to apply its mind tc the information it supplied,

how he was unreasonable in arriving 3t that amount, and in what

way he was arbitrary and did not follow procedural guidelines.
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Failure by the Applicant to file a replying affidavit to the

R=spondents answering  affidavil, leaves the allegations

5y

uichallenged. The failure to reply brngs th application within
the ambit of the rule formulated in the seminal case of Plascon

Evans Paints Lid v Van Rieheeck Paints (Pty) Ltd 1984 (3}

w

SA 623 (A) e that in terme of this Rule where in motion
proceedings disputes of fact arise on the affidavits, a final order

may be granted if those facts avered in the Appiicant’'s affidavits
yhich have been admitted by the Respondent, together with the
ficts alleged by the Respondent, justifies such an order. As
Baspondent's counsel correctly pointed out, this rule has been

claborated upon in Wightman t/a JV/ Construction v Hedfore

{Pty} Ltd and Another 2008 (3) 54 371 (SCA}

it seems to me that in considerirg the conspectus of the

ovidence as outlined, in particular the facts averred in the

=
1o

\pplicant’s founding affidavit and the Respondent's answerin

NO
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unreasonably  and
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it addition, a letter giving reasons for “he decision and dated 13

0

September 2008, the Respondent clearly outlines the factor
tsken into consderation in the caizulation of the fine. The
caiculation, together with the percen age weighing and scoring
indicates how the fine imposed was arrived at. On the papers,
t1e Applicant did not challenge this annexure, which to me is the

hasis of the fine imposed This evidence stands incontrovertible.

25, “ne Applicant bears the onus to prove iis case on a balance of
probability in this regard, | refer to Fillay v Krishna 1946 {AD)

4346

Py
(%3]

“he Applicant coniends that ever though i was given a
reasonable opportunity to make representations in the form of
the application for rectification, it appears from the wording of the
reasons for the decision that the contants of the application were

not properly (or at all) considered when determiming the fine.

do13s018
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It seems to me that the Applicant makes bold unsubstantiated

P
d

a legations which it failed to expatiate upon receipt of the record
of proceedings

28 £ pplying the principles in Plascon Evans case supra, it appears
that the Applicant alleges, which aliejation are admitted by the

Flespondent, that

It was acting unlawfully in operating with chemicals which are

]
0]
ke

listed activity, without prior authorisation.

2872 That it was liable for a imposition ¢~ a fing;

That the rectification application cannot be considered further

]
[»
Lo

before the fine is paid;

28 .4 That the fine was imposed, based on the protocol and

guidelines calculation. and

316 fav  eodedibiemrs Pl Faeoy p 73 g g 1, 4 g H L f P 15 “r .
as) in addition thereto. the Responder alleged, which allegations

¢

were not disputed by the Applicant trat.
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e nises | make the follo

All statutory and legal procedures were followed in imposing

the fing;

The calculator in Annexure “EMK2”  attached 10 the
answering affidavit, reflected the correct calculations for the
fine:

The Respondent did not act arbitrarily, acted procedurally and

applied its mind to the relevant factors,

The reasons advanced were adeqate

The application seeks a firal and not interim  relief.
“onsequently, in applying the rule in the Plascon Evans case, |
~ome to the conclusion that the Apulicant failed to make out a
~ase {o support its contentions anc accordingly, its application

cannot succeed.
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For the Applicant

ATTORNEYS RCESTOFF VENTER AND CROUSE
MENLO PARK
FRETORIA

4DV, E B CLAVIER
LPPLICANT'S COUNSEL

For the Respondent:

STATE ATTORNEY
FRETORIA

ADV. M SIKHAKHANE
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1. About the interviewee
Past and present duties with respect to S24G applications?
Period for which official has been involved with S24G at the Department?

2. Scope of S24G applications
Do you accept applications for waste activities?, why?
If not, what are applicants instructed to do?

3. Reasons for applying for s24G

What are the reasons for committing an offence? (open discussion)

How prevalent are these different scenarios? Any issues to address in that regard?

Can you provide any examples of applications representing these different scenarios?

Can you provide any documents to support this? (e.g. letter, application form etc.) (possibility to
black out names, sensitive details)

4. Profile of applicants
Open discussion

Typology of offenders:

¢ ‘“innocent” violators:
Who are they? (Open discussion)
Are people ignorant of the law also ignorant about the impact of their activities on the
environment?
If not, do they attempt to mitigate these impacts? (in planning and construction)
What is the typical scale of these activities (small, large? Varied?)

¢ Negligent offenders
Who are they? (Open discussion)
Despite not undertaking an EIA, are environmental issues taken into account in planning
(with respect to technological and geographical alternatives etc.), and mitigation measures
put into place (e.g. to avoid water/air/soil pollution/degradation, erosion etc.)?
How does this translate in practice? Is there an environmental person involved in the
planning and implementation process, are there any specialist studies done etc.?
Typical scale of these activities?

¢ Intentional offenders:
Who are they? (Open discussion)
Does the disregard for the law come with a disregard for the environment? (i.e. despite not
undertaking an EIA, are environmental issues taken into account in planning (with respect
to technological and geographical alternatives etc.), and mitigation measures put into place
(e.g. to avoid water/air/soil pollution/degradation, erosion etc.)?
How does this translate in practice? Is there an environmental person involved in the
planning and implementation process, are there any specialist studies done etc.?
Typical scale of these activities?

o Repeat offenders
Who are they? (Open discussion)
Why do they repeat offences?, is it for the same activities?



How prevalent is each type of offender?

5. Activities

Recurring activities/activities particularly related to S24G?
Why in your opinion do these activities recur?

Which types of applicants are involved in which activities?
How advanced are the activities?

6. Outcomes

There is a perception that S24G applications always lead to environmental authorisations being
granted. Can you comment on that?

Are there any activities that have been authorised but would have not been authorised if the
normal EIA process had been followed?

How many prosecutions of offenders applying for S24G?

Who is prosecuted? Can you provide evidence/examples?

What are the outcomes of prosecution?

7. Effectiveness of S24G
Open discussion.

What is the objective of S24G?

How has S24G performed in that regard?, to what extent has it achieved its purpose?
What does the performance of S24G signify in terms of enforcement efforts?

How effective is S24G in terms of:

changing the behaviour of the offender;

eliminating financial gain or benefit from non-compliance;

making provision for a differential approach and consider what is appropriate for the
particular offender and regulatory issue;

issuing a fine proportionate to the nature of the offence and the harm caused;

Making provision for restoring the harm caused by regulatory non-compliance, where
appropriate; and

deterring future non-compliance.

What is your approach to S24G applications and offenders? (enforcement oriented?, treated as an
administrative formality?, proactive: prevent successive applications by same applicant? case by

case?)

What in your opinion are factors influencing effectiveness of S24G?

8. Fines

Can you indicate what the range of fines issued is?, provide an average
How is it calculated? Can you comment on this?

How much of a deterrent is the fine in your opinion?

Is it proportional to the environmental damage in your opinion?

How often is the fine appealed? (% of applications) (how many times)?



Is the fine reduced upon appeal? (% of fines reduced)

By how much (% of initial fine)

How much of a deterrent is it after reduction?

How would you make it more effective?

To what extent does the type of applicant influence the amount of the fine in practice?

9. Conclusion/Way forward
What would you say are the main challenges and/or shortcomings associated with S24G?

What in your opinion should be done to address them?
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